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ADVERTISEMENT. 


This  Work  will  be  published  in  four  Parts,  with  distinct 
Indexes  to  each»  and^the  last  containing  a  general 
Index  of  the  whole^  so  that  each  Part  will  be  complete 
in  itself.  This  (the  ^rst)  Part  is  now  published.  The 
second  will  be  published  in  Easter  Term  next.  The 
third  and  fourth  (with  all  the  improvements  of  the 
present  Sessions)  before  next  Michaelmas  Term. 

The  object  of  this  Work  is  to  give  a  practical  view 
of  the  present  improved  law  relating  to  Private  Rights^ 
and  the  best  Remedies  for  Injuries,  so  as  to  enable  all 
legal  Practitioners  in  every  department  not  only  to 
adopt  the  best  means  of  creating,  perfecting,  securing, 
and  transferring  Rights,  but  also  to  select  the  best  of 
several  Remedies,  and  pursue  the  most  judicious  legal 
course,  whether  on  behalf  of  a  claimant  or  of  a  de-  . 
fendant:  and  whether  hy  preventing,  abating ^  or  removing 
an  Injury  by  his  own. act,  or  by  legal  proceedings,  or  to 
compel  specific  relief  or  performance,  or  enforce  compen^ 
sation  for  every  description  of  Injtlry,  as  well  by  his  own 
act,  as  by  arbitration,  or  summary  proceedings  before  a 
Judge,  or  before  Justices  of  the  Peace,  or  in  Courts  of 
Common  Law,  Equity,  Ecclesiastical,  or  Admiralty; 
showing  the  modem  and  improved  Practice  in  each. 
The  Work  is  offered  to  the  Public  as  a  compact  Sum- 
mary of  the  Law  as  improved  by  modem  Legislation; 
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and  it  is  hoped  that  it  may  not  only  assist  Students,  but 
also  be  found  useful  to  Legal  Practitioners  in  every  de- 
partment One  principal  novelty  in  the  undertaking  is 
the  collection  and  consideration  of  all  the  different  pre- 
cautionary measures  to  be  observed,  not  only  in  creating 
Rights,  but  in  preventing  Injuries^  and  in  the  suggestion 
of  the  steps  to  be  observed  by  all  members  of  society, 
as  well  to  prevent  risk  or  loss,  and  preserve  a  right,  or 
secure  a  defence.  Several  distmct  chapters  are  there- 
fore devoted  to  those  important  subjects;  and  as  most 
of  the  Books  of  Practice  hitherto  published  are  con- 
fined to  the  proceedings  of  a  particular  court  or  courts, 
without  giving  a  comparative  view  of  the  Jurisdiction 
and  Practice  of  others,  or  suggesting  which  of  several 
Remedies  may  be  preferable,  it  has  been  the  object  of 
the  Author  to  endeavoilr,  iii  the  following  pages,  to 
supply  those  obvious  defects. 

February  25,  1883. 
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I  HAVE  attempted  in  the  following  work  to  give  a  con- 
cise hut  practical  view  of  the  principal  legal  and  equitable 
rights  of  individuals ;  of  the  injuries  and.  offences  affect- 
ing the  same ;  and  the  best  remedies  and  punishments 
for  such  injuries,  whether  by  acts  of  the  parties  them- 
selves, or  by  the  intervention  of  legal  proceedings; 
and  as  well  to  prevent  or  remove  the  injury  as  to 
enforce  specific  relief,  or  performance,  or  compensation,^ 
or  punishment ;  and  as  each  proceeding  has  been  im- 
proved by  recent  enactments,  rules,  and  decisions. 
One  object  has  been  to  assist  Students  by  affording  them 
a  compact  view  of  the  present  law  nearly  in  the  same 
arrangement  as  adopted  by  Blackstone,  and  so  as  to 
form  a  practical  continuation  of  that  admirable  work. 
But  the  chief  object  has  been  to  assist  Practitioners 
in  every  branch  of  the  law,  so  that  every  individual, 
although  practising  principally  in  one  department  or  in 
a  particular  court,  may  be  enabled  at  once  to  observe 
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the  general  rules  and  practice  affecting  the  whole,  and 
thereby  be  enabled  to  suggest  to  his  client  the  best 
remedy y  though  in  a  different  course  to  that  which  he 
has  usually  adopted. 

The  principal  novelty  in  this  undertaking  will  be 
found  in  the  practical  suggestions  interspersed  relative 
to  the  improvements  to  be  introduced  in  creating,  per- 
fecting, transferring,  and  securing  rights,  and  in  the 
precautionary  measures  to  be  observed  as  well  antece- 
dent to  as  pending  litigation,  and  in  the  choice  of  the 
best  of  several  remedies, — matters  which  will  be  found 
most  essentially  to  influence  the  result.  In  the  early 
part  of  the  work  I  have  considered  the  maxim,  "  Laws 
for  prevention  of  injuries  are  preferable  to  those  for 
punishment,  or  even  compensation,"  as  a  text  well 
worthy  of  examination,  comment,  and  arrangement ; 
and  from  the  very  able  and  admirable  work  of  Sir  E; 
B.  Sugden,  respecting  Vendors  and  Purchasers,  («)  I 
have  derived  most  valuable  suggestions  upon  the  great 
importance  of  precautionary  measures  in  general,  and 
have  arranged  a  class  of  rules  calculated  to  assist  in 
most  of  the  difficult  or  ordinary  transactions  of  life, 
so  as  to  place  the  party  observing  them  on  the  'vantage 
ground  in  case  of  subsequent  litigation.  The  mode 
in  whioh  I  have  treated  the  subject  may  perhaps  be 
considered  by  some  as  tending  to  diminish  litigation. 
But  if  it  were  so,  I  can  anticipate  that  the  work  would 
be  the  more  acceptable  to  the  practitioners  of  a  high 
and  honourable  profession.  The  observance  of  the 
rules  will,  however,  rather  affect  the  manner  of  liti- 
jgation  than  the  quantity. 

I  have  throughout  the   work  considered  not  only 

{p)  Sugden,  Vendors  and  Purchasers,  8  ed.  Introd«,  and  per  M. 
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injuries  and  offences  to  individuals,  which  are  reme-^ 
diable  by  (tction  or  civil  remedies^  but  also  all  offences 
>¥hich  more  particularly  affect  an  individual  and  his 
private  right,  and  the  appropriate  punishmeMs,  and 
when  it  may  be  preferable  to  enforce  the  latter,  than 
to  proceed  by  qftion,  so  that  every  species  of  proceed- 
ing are  submitted  for  consideration  and  selection. 

The  Jirst  volume  relates  principally  to  matters  ante- 
cedent to  the  commencement  of  any  suit.  The  second 
volume  states  in  detail  the  practical  modes  of  conduct- 
ing every  proceeding  which  can  be  termed  Utigation ; 
as  before  Arbitrators,  whether  compulsory  or  volun- 
tary ;  before  Justices  of  the  Peace  ;  in  all  the  Courts 
of  Common  Law;  in  Courts  of  Equity;  in  Eccle- 
siastical and  Spiritual  Courts ;  in  the  Court  of  Admi- 
ralty and  Prize  Court ;  and  in  the  Courts  of  Appeal 
from  each  of  those  tribunals. 

In  considering  the  practice  of  each  of  these  courts 
I  have  attempted  to  follow  the  saihe  scientific  and 
admirable  plans  adopted  by  Mr.  Tidd,  as  regards 
Courts  of  Law,  and  some  others,  as  respects  other 
courts,  in  their  very  valuable  works ;  and  every  modem 
rule  of  court  and  decision  will  be  found  incorporated. 
I  beg,  as  an  instance,  attention  to  the  head  Brief  in 
particular.  I  have  there  attempted  to  suggest,  (it  is 
hoped  usefiilly,)  some  rules  to  be  observed  in  preparing 
tiie  same  and  the  evidence,  and  the  different  parts  of 
the  Brief,  as  well  at  law  as  in  equity,  so  as  most  advan- 
tageously to  try  an  action  at  law  or  obtain  a  hearing 
in  equity.  Some  forms,  not  previously  in  print,  will 
be  found  interspersed,  so  as  to  elucidate  or  assist  on 
emergencies. 

An  Analytical  Table  of  rights,  injuries,  and  Femedies, 
precedes  the  first  chapter  of  the  first  volume,  and  in 
which  i  have  attempted  to  show  the  injuries  which 
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usually  affect  eaeh  r^ght^  and  the  several  remedies  for 
each,  whether  for  prevention,  compensation,  or  punish- 
ment ;  and  the  subscribed  notes  will  show  the  autho- 
rities m  proof  of  each  position.  Parties  themselves 
and  th^ir  professiopfl  adviaem  will  thereby  at  one  view 
p^r^ve  the  different  remedies  afforded  in  each  case, 
and  be  enabled,  by  very  little  further  inquiry  and  con- 
3idwa|ion,  te  adopt  the  best. 

The-Jirst  chapter  of  this  piart  is  introductory,  and  not 
«o  imm^ately  practical  as  the  following ;  but  I  have 
considered  it  important  for  the  student,  as  for  all  prac- 
titioners, to  state  the  general  rules  afifecting  all  rights, 
injuries,  and  remedies,  whether  public  or  private,  with 
some  principal  rules  for  the  selection  of  the  best  of 
4»everal  i^medies. 

At  the  head  of  each  subsequent  chapter  will  be  found 
an  analysis  of  its  contents,  and  in  general  referring  to 
each  page  of  the  work  where  the  subject  is  discussed. 

The  second  chapter  relates  to  rights  affecting  the 
Person,  whether  absolute  or  relative,  and  the  injuries 
and  offences  and  remedies  and  punishments  affecting  or 
applicable  to  the  same. 

The  third  chapter  relates  to  Rights  to  Personal  Pro- 
perty,  and  the  injuries,  offences,  and  remedies  and  pu- 
nishments affecting  or  appUcable  tp  the  same. 

The  fourth  chapter  relates  to  Real  Property,  whether 
corporeal  or  incorporeal,  and  Chattels  Real,  and  the 
rights,  injuries,  offences,    and  remedies  and  punish- 
ments itelating  to  the  same.     To. this  chapter  in  parti- 
icula;r  I  invite  attention,  as  an  attempt  to  compress  and 
take  a  practical  view  of  the  law  upon  the.  subject,  and 
which  may,  it  is  hoped,  assist  as  a  collection  of  most  of 
.the  snwdem  rules  and  decisions  on  the  si^bject.     An 
attempt  has  also  been  made  to  arrange  all  the  recent 
^  enactments  and^echaoris  relating  to  malicioi^  ^,nd  other 
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injuries  to  real  property,  with  their  proper  remedies 
and  punishments* 

l!)iejifth,  ^Ltth,  seventh,  and  eighth  chapters  princi- 
pally relate  to  the  precautionary  and  other  measures  to 
defend,  resist,  prevent,  abate  or  remove  injuries  of  every 
description,  whether  by  acts  of  parties  themselves  and 
others,  or  by  the  intervention  of  legal  authority. 

The^fth  chapter  in  particular  states  the  rules  to  b^ 
observed  to  perfect  rights  and  prevent  injuries,  before 
even  the  inception  of  the  latter,  and  as  well  in  the 
absence  of  any  contract  as  in  cases  of  contract*  The 
analysis  at  the  head  of  that  chapter  will  more  fiiUy 
show  its  contents. 

The  sirth  chapter  supposes  that  an  injury  has  been 
in  part  committed,  or  is  continuing,  and  that  still  be^ 
fore  litigation  some  precautionary  measure  should  be 
adopted^  either  in  the  absence  of  contract,  or  where 
the  injury  would  constitute  a  breach  of  contract. 

The  seventh  chapter  contains  rules,  the  knowledge 
of  which  is  essential, to  every  member  of  society,  if  he 
wish  to  travel  safely  through  life,  and  the  nonobserv- 
ance  of  which  occasions  so  much  loss  tind  expense.  It 
states  all  the  remedies,  by  defence,  resistance,  or  pre- 
vention of  injuries  to  the  person,  personal  property,  apd 
real  property;  when  a  party  may,  ^d  how  resist  illegal 
process  or  imprisonment ;  when,  jcelations  or  strangers 
may  interfere;  when  and  how  dffendears.may  be  appre- 
hended by  private  individuals  without  waztaiit  or  process ; 
when  nuisances  or  other  injuries  tufty ,b^  Tempv^or 
abated,  and  the  consequences  of  Excess  in  all  the  mpdes 
of  defence,  resistance,  arrest,  abatenxent,  or  reniioval  of 
a  nuisance ;  when  recaption,,or  obtaining  restoration  of 
the  person,  or  that  of  a  relation,  or  of  personal  or  real 
property  may  be  obtained  without  any  l^al  assistance ; 
and  when  satisfaction  of  rent,  or  for  trespasses  or  debts^ 
may  be  enforced  by  distress,  or  set-off,  or  retainer. 
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The  eighth  chapter  supposes  the  necessity  for  the 
intervention  of  legal  proceedings  to  prevent  or  remove 
an  injury.  Here  the  practice  of  obtaining  a  judge's 
warrant  to  prevent  a  Duel;  the  interference  of  justices 
fo  prevent  a  fight^  or  other  breach  of  the  peace;  security 
for  keeping  the  peace,  is  fiiUy  considered ;  the  practice  in 
obtaining  release  from  imprisonment  by  writ  of  habeas 
corpus,  or  discharge  on  a  more  summary  proceeding ; 
and  lastly^  the  extensive  jurisdiction^  for  the  prevention 
of  injuries,  by  the  injunction  of  a  Court  of  Equity,  in 
cases  of  attempted  or  actually  commenced  injury, 
whether  to  the  person,  personal  property,  or  real  pro- 
perty. The  practice  is  fully  considered  in  obtaining 
injunctions  in  certain  cases  for  the  protection  of  the 
person,  or  to  prevent  injuries  to  personal  property, 
occasioned  by  frauds  of  partners  or  agents,  or  to 
restrain  the  negociation  of  bills,  or  have  deeds  delivered 
up,  or  to  have  proper  security  given,  or  to  prevent 
breaches  of  trust,  or  of  contracts,  or  other  loss; 
and  to  prevent  the  sailing  of  ships,  or  piracy  of  copy- 
rights; and  as  respects  real  property,  to  prevent  waste- 
ful trespasses,  to  quiet  possession,  to  prevent  waste  or 
nuisances,  whether  private  or  public,  and  to  prevent 
improper  litigation ;  or  attempts  to  evade  justice,  as  to 
restrain  actions,  bills  of  interpleader,  and  motions  at 
law  under  the  recent  act;  writs  ne  exeat  regno,  and 
i>ills  to  perpetuate  testimony,  &c. 

The  ninth  chapter  contains  a  practical  view  of  the 
Statutes  of  Limitation,  and  those  limitations  in  mo'- 
dem  acts  of  proceedings  against  justices  and  other 
persons  acting  officially,  or  in  exercise  of  the  powers 
of  a  particular  act.  The  operation,  of  these,  acts,  as 
well  at  law  as  in  Courts  of  Equity,  and  in  Ecclesiastical 
Courts,  &c.  are  stated ;  and  then  are  considered  some 
consequences  of  delay  in  other  respects,  which  either 
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absolutely  bar  or  prejudice  legal  or  equitable  proceed- 
ings. 

The  tenth  chapter  shows  the  remedies,  as  well  sum- 
mary as  more  formal,  at  law  and  in  equity,  to  compel 
specific  relief  or  performance,  and  when  proceedings 
can  only  be  had  for  compensation  in  damages,  or  for 
punishment.  The  proceedings  by  mandamus  and 
otherwise,  to  compel  the  performance  of  specific  acts, 
or  by  replevin,  or  action  of  detinue,  to  recover  a  spe- 
cific chattel,  are  considered:  and  then  the  extent  of 
the  jurisdiction  of  Courts  of  Equity  on  bills  far  spe* 
cific  performance  are  practically  examined.  Proceed- 
ings of  a  like  nature  for  restitution  of  conjugal  and  other 
rights  in  courts  ecclesiastical  and  spiritual,  and  in 
courts  of  admiralty,  are  lastly  considered,  and  which 
concludes  the  first  volume  of  this  work. 

The  second  volume  supposes  an  injury  to  have  been 
complete,  and  that  no  statute  of  limitations  or  other 
circumstance  has  completely  barred  a  proceeding  for 
redress;  and  then  the  eleventh  chapter  considers  the 
retainers  and  rights  and  duties  of  attorneys,  solicitors, 
proctors,  and  every  agent  connected  with  legal  pro- 
ceedings: then  follow  the  details  of  every  descrip- 
tion of  proceeding  to  obtain  redress,  from  its  com- 
mencement to  its  conclusion,  and  the  particulars  of 
which  will  be  enumerated  at  the  commencement  of 
the  second  volume. 

Each  part  contains  a  temporary  indes,  for  facility  of 

reference,  and  when  the  whole  work  has  been  printed 

a  general  table  of  contents  will  be  prefixed,  and  at  the 

end  of  the  second  volume  will  be  found  a  very  full 

index. 

J.  C. 

Ckambers,6,  Chancery  Lane, 
25M  Feb.  1833. 
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in)  34.  9G.4,c.31,s.9.  What  is  grievous  bodily 
harm,  HoU,  C.  N.  P.  469. 

(«)  34. 

(•)  35.  9G.  4,c.81,  S.13. 

(p)  35.  9  G.  4,  c.  31,  s.  14.  Qume,  if  child  Jtitt 
bom.  Id.  i{«x  V.  Soucftem,  1  Bum's  J.,  26  ed.  611. 
Indictment  not  to  be  for  muider  unless  evidence  of 
AiUiNg  be  clear. 

(9)  36.  4  G.  4,  c.  64,  s.  3. 

ll  36. 

t)  36.  VoAt  c.  viii. 
0  Id.  Ibid, 
(tt)  Id.  Ibid. 
(«)  36.  1  Burr.  R.  316 ;  3  East's  R.  581 ;  6  But 
464,471;  2B.&  Ald.462. 
C3f)36. 

b 


XVUl 


M^KLYTlCAh  TA9LE 


1.  Sulffect'mttter, 


I.  TI^E  PERSON. 

1.  Own    , 

(ccnimwi*) 


2.  RighU. 


1.  Penonal  security. 

l.Life 

(eontinutd,) 


2.  Limbs 

3.  Body 


3.  biiurm  and  Ojfitnen. 


4.  Remedki  and  PymithmtnU. 


8.  Fights 


1.  2.  3.  Amults,  bat 
teriesy  wounding  and 

mayhem  (6) 

1.  Common  assaults 
apd  batteries  (6) 


4.  Special  assaults  . . . 

1.  Clergyman,  (tt) 

2.  Magistrate  (n) 

3.  Officers,  (n) 

4.  Attempt  to  com- 
mit felony,  (n) 

&  To   prevent  ap- 

frehennon.  (n) 
'o  raise  wages.(n) 

7.  On  seamen,  &c. 

(n) 

8.  To  impede  sale 
of  provisions,  (n) 

9.  Assaults  on  deer- 
keepers,  (n) 

10.  On  custom  or 

excise  officers.(p) 

Assaults  with  intent 

to  murder 


5. 


6.  Assaults  and  attempts 
to  maim,  Uc 


7.  Assaults   to   commit 
UDoatural  crime  . . 

8.  Assaults  to  rob    .... 


1.  Prevention* 

1.  Duty  to  prevent,  (s) 

2.  Surety,  good  behaviour. 

(•) 


1.  Prevention. 

1.  SelMefeBoe.^c) 

2.  Defence  of  relation,  (if ) 

3.  Defence  by  stranger.  (O 

4.  Jastioes,  suretVi  peace.</) 

5.  Articles,  K.B.(g) 

6.  Justices,  lunatic  (fc) 

2.  Compensation. 

By  justices,  (t) 
Action,  trespass,  (k) 

3.  Punisl^ment. 

Indictment.  (I) 
Summary  proceeding,  (m) 

1.  Prevention  as  above. 

2.  Compepsalion  by  action. 

3.  Punishment  (n) 


Punishment  (o) 
Punishment  (p) 

1.  Prevention  as  above. 

2.  Compensation,  action.  (9) 

3.  Punishment,    indictment, 

lony. (r) 

1.  Prevention  as  above. 

2.  Compensation,  action.  (9) 

3.  Punishment  (t) 

Indictment,  misdemeanor  (e) 
Indictment  (u) 


fe- 


S: 


>)  36. 

>)  38.  Pott,  c.  viii. 

(b)  37,  38.  Assaults,  batteries,  bmises,  contusions, 
WoundUigs,  and  mayhems  defined. 
.  (c)  .38.  With  force,  not  using  dangerous  weapons, 
2  Kol.  Ab.  646;  2  Saund.  5 ;  c.  vii. 

(d)  38.  With  force,  by  husband,  wife,  parent,  child,^ 
apprentice  or  servant  2  Rol.  Ab.  546 ;  Owen,  151, 
c  vii. 

[e)  MoUter  manut,  2  Stra.  954  ;  c.  vii. 
Y)  38.  c.  viu. 
(g)  Id.  Ibid. 

a)  39[  flc  4Q  Ge6*a,  c.  94,  a.3 ;  7  B.  &  C.6fl9. 

(i)  38.  When  common,  under  6L  damages.  9 
Geo.  4,  c  31,  s.  27  to  29,  33  to  35  ;  1  B.  &  Adol. 
382. 


t 


(k)  26,  27,  38.  FUttrained  as  to  costo,  if  no  special 
plea  nor  judge'a  certificate,  and  damages  under  40i. 

(/)  38.  Common,  at  common  law,  3  Bla.  C.  121  ; 
or  tpedal,  9  Geo.  4,  e.  31,  s.  27  to  28. 

(m)  9  Geo.  4,  c.  31,  s.  27,  penalty  5/.  to  county 
rate 

(n)  38.  Ibid.  s.  23  to  29. 

(0)  7  &  8  Geo.  4,  c.  29,  s.  29. 

(p)  6  Geo.  4,  e.  108,  s.  66,  57,  59. 

(9)  11.  After  trial  of  indictment,  12  East,  409. 

(r)  38.  9  Geo.  4.  c.  31,  s.  11, 12,  25. 

(t)  38.41.  Ibid.  B.  12. 

(0  38.  9  Geo.  4,  c.  31,  s.  15, 18,  21. 

(11)  38.  7  &  8  Geo.  4,  c.29,  a.  6,'a.miadeflMaiior 
at  common  law^  Burn's  J.  Threats. 


OF  RIGHTS,  INiUaiBB,  AND  BEMEDIE8. 


xix 


1*  dMR 


2*     jR^Wfa 


1.  THE  PERSON. 
1.  Own 


1.  Penooal  security. 
2&  3.  LimUand  body|9.  Attaiilt  with  intent  to 


(emtmmd») 


commit  any  fekMqr 

10.  Furiou  dnTing. . . . 

11.  Setting  ipring  gont . 

6.  Menaeet  udThreats. 
1.  Common  thieats 


3.  If^ufiei  and  Offtnca, 


2.  Threat  of  mnr- 
der    

3.  Threat  of  born- 
inff  hovae,  &c. . . 

4.  llreatB  to  pro- 
peit3r,}NMt. 

5.  Setting  spring 
guns,  &c 


4.  Ranediet  and  PunkhmnU. 


6.  Rapes 


7.  Carnal  knowledge  of 
chUd    


8.  Indecent  exposure  . 

9.  Abduction  tor  fortune 

10.  Abduction  of  females 

and  children  under 
sixteen 

11.  Bigamy 


12.  Deceptive  marriage . 


13.  Unnatural  ofience. . 


Indictment,  misdemeanor,  (x) 
Indictment,  (y) 
Action  for  damage,  (t) 
Indictment,  misdemeanor  (a) 

1.  Prevention. 

1.  Defence,  (fr) 

2.  Justices,  lunatic  (c) 

3.  Surety,  peace,  (d) 

4.  Articles,  K.  B.  (e) 

2.  Compensation. 

Action  per  quod,(/) 

3.  Punishment. 

Indictment  (g) 

Indictment,  (k) 
Indictment.  (I) 


Indictment  O) 
Action  for  injury,  (k) 

1.  Prevention. 

Self-defence.  (0 
By  any  pei8on*(iii) 

2.  Punishment. 

Indictment,  capital,  (n) 
Indictment,  assault  (o) 

Indictment,  felony,  (p) 
Indictment,  asttult  (q) 
Indictment,  common  law.  (r) 
Indictment  (<) 


Indictment,  (t) 
Indictment  (u) 
Action  for  deceit  (o) 
Indictment,  conspiracy,  (x) 
Information,  (x) 
Forfeiture  of  property,  (y) 
Indictment,  capital,  (s) 
Indictment,  misdemeanor,  (a) 


(x)38.  9Geo.  4,  c.dl,s.25. 

(|)  88.  I  Geo.  4.  c  4. 

(i)  39.  4  Bing.  39. 

(«•)  39.  7  &  8  Geo.  4,  c.  18,  s.  1 ;  4  Bing.  643. 

(0  39.  With  force,  2  Rol.  Ab.  646 ;  2  Sannd.  5; 
if  by  Btianger,  moL  mmt.,  2  Stra.  954. 

(e)  30.  99  &  40  Geo.  3,  c.  94,  s.  8  $  7B.&Cies. 
669.    Bora's  J.  Lunaties. 

W  39.  Ch.  viii. 

(e)  Id.  ItHd. 

if)  39.  Trespaai,  2  L«tw.  1428 ;  Begist  104 ; 
Co.  Ut  161 ;  6  East,  126,  133;  3  Bla.  C.  120. 

(C)  39.  6  East,  126 ;  Threat  to  servants,  ft  Geo.  4 ; 
Bon'i  J.  Threat    Servant,  pau. 

(i)  39.  4  Geo.  4,  c.  54,  s.  3. 

(t)  39.  Ibid. 

0)7ac8Gco.4,c  18,8.1. 

(ft)  4 fiiog. 643  ;  8B.&A]d.304. 


(i)  39.  1  Hale,  485,  may  even  kill  aggreesor. 
(m)  39.  With  force. 

(ii)  39.  9  Gea  4,  c.  31,  s.  16  to  18*  wAcient  to 
prove  penetration. 

!o)  39.  When  not  inception  of  rape, 
p)  40.  9  Geo.  4,  c.  81,  s.  17,  18. 
(?)40. 
(r)  40. 

(i;  40.  9  Geo.  4.  c.  31,  s.  19. 
(t)  40.  Ibid.  s.  20. 

(tt)  41.  Ibid.  s.  22.    1  East,  P.  C.  464  to  472. 
v)  41 .  After  conviction.    MS.  decision, 
x)  41.  3  Ves.  k  B.  175. 

(y)  41.  54.  55.  Marriage  AcU»  4  Geo.  4,  c.  76, 
23. 

Geo.  4,  C.31,  8.15,18. 
9  Geo.  4,  c  31,  s.  25. 
b2 


i; 

(! 

2i* 

(s)  41.  9  G 
(a)  38.  41. 
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ANALYTICAL  TABLE 


X.  S^Jtf&et'mntier, 

2.  jRv^f. 

3.  Jfiftcriet  and  OffrnDd. 

4.  Remedieiamd  PumUmtnU. 

I.  THE  PERSON. 

1.  Own    

1.  Peraonal  Becurity. 

{centmued,) 

2&  3.  Limbs  and  body 

14.  Injuries  from  negK- 

(poutinued,) 

genoe  and  nuisance. 
I.  Leavingtrap-door 

OOBtk 

Action,  case.  (6) 

Indictment,  if  a  public  nuisance. 

• 

^t^** 

2.  Leaving  danger- 

ous dog  or  animal 

loose 

Action,  case,  (c) 

AW  WW9m§  ••••    vvvv    •• 

Indictment  (d) 

3.  Consequences  of 

other  acts,  or  neg- 

ligence   

Action,  case.  (<) 
Indictment,  (d) 

4.  Unsound  steam- 

• 

engine 

Indictment  and  costs.  (/) 

16.  Injuries  to  person  in 

•^ 

general     

Remedies  in  general,  (g) 

• 

4.  Health 

1.  By  prifate  nuifances 

~m%     mM,'^^BkM^%m  •••••••••••• 

1.  Prevention  by  party.  (Jk) 

2.  Injunction,  (t) 

3.  Abatement.  (It) 

2.  Compensation. 

1.  Action  on  case.  (0 

\ 

2.  Assise  of  nuisance,  (m) 

3.  Quod    permittaft   prosler- 
navit  (ii3 

2.  By  public  nuisances 

1.  Prevention. 

1.  Prevention  by  party,  (o) 

2.  Bt  injunction.(p) 

3.  Aoatement  (9) 

4.  By  a  judge,  (r) 

2.  Compensation. 

Action,  when,  (i) 
3.^  Punishment 

By  indictment,  (t) 

3.  Breaking  quarantine 

Indictment 

Penalties.(«) 

4.  Unwholesome  food  . . 

I.  Prevention. 

Seizure  of  flour,  &c.('x) 

(b)  41.  3  Campb.  398,  403  ;  6  B.  &  Cres.  519 ;  4 
Taunt  649 ;  4  Caxnpb.  262 ;  4  Car.  &  P.  262. 

Cc)41.  4Car.&P.297i  5Car.&P.l;  Com.  Dig. 
Action,  Negligence,  A.  5. ;  poic,  c.  viL 

(d)  Indictment  lies  for  Uxivng  a  dangerous  animal 
go  at  large,  Bum's  J.  Nuisance,  II. 

(e)  41.  Driving  carriages,  4  B.  &  Cres.  223  ;  1 
Car.  &  P.  636 ;  when  not,  4  M.  &  S.  27 ;  not  daly 
keeping  a  loaded  gun,  5  M.  &  S,  198 ;  1  Stark.  R. 
287 

(/)  41.  1  &  2  Geo.  4,  c.  41,  s.  1. 

?f)  41.  42.  When  preferable  to  indict  or  sue. 

(a)  42.  C.  vii.  Not  unless  it  be  already  a  nui- 
sance, 12  Mod.  510  ;  but  see  4  M.  &  S.  73. 

(t)  42.  C.  viii.;  1  Mad.  Ch.  157  to  165;  2  Chan. 
Cas.  110. 

(k)  42.  C.vii.;  2  Smith,  9. 

;0  42.  9  Coke,  R.  55,  58,  b. 

[m)  To  abate  the  nuisance,  3  Bla.  C.  220,  now 


t. 


(•) 
(p) 


obsolete. 

(n)  A  gure  remedy  to  ^prostrate,  3  Bla.  C.  221, 222 ; 
F.  N.  B.  124 ;  5  Coke,  100.    Now  obsolete. 
42.  C.  vii. 
42.  C.  viii. 

(9)  C.  vii.;  2  Salk.  458 ;  2  Smith,  9.  LeM  care  is 
required  than  in  removing  a  private  nuisance ;  but  see 
Bum's  J.  Nuisance,  Public,  III. 

(r)  On  his  own  view,  i  Mod.  76. 

(0  3  Bla.  C.  219,  220,  note  b.,  Burn's  J.  Nui- 
sance, V. ;  16  East,  196. 

(t)  43.  Bum's  J.  Nuisance,  II.;  1  Buir.  333;  5 
Esp.  R.  217;  2  Car.  &  P.  485;  P^ake,  93;  4 
Maule  &  Set.  272;  8  T.  R.  142.  Judgment  to  pros- 
trate. 

(ti)  6  Geo.  4,  c.  78 ;  4  T.  R.  202 ;  Bum's  J.  Qua- 
rantine. 

(s)  42.  3  B.  &  Adolp.  43.  Bad  flour  and  bread 
may  be  seised,  31  Geo.  2,  c.  29,  s.  29,  90.  Bad  meat 


OF  RIGHTS,  INJURIES,  AND  REMEDIES. 


1.  MpMf-Mlt»r. 

2.  R^lt. 

3.  /f^'iirieianfi  Offwneei. 

4.  BtmBdtM  9nd  PutMmenti, 

L  THK  PERSON. 

1.  Personal  Security. 

1.  Own   

4.  Health 

4.  Unwholewme  food  . . 

2.  Compensation. 

^          _•        __ J    * 

1    ^WIV9vN«%Wv*  V 

(eonimiitd,) 

1.  Action  on  Gontraet.(3f) 

2.  Action  on  case.(s) 

3.  Punishment 

1.  Indictment.(a) 

2.  Penalties.(fr) 

6.  Mala  praxis    

1.  Compdnsation. 

i.  Action,  contract.(e) 
2. '  Action,  case.(d) 

2.  Punishment 

* 

1.  By  college  physicians.(c) 

2.  Indictment.(/) 

6.  By   sudden    alanns. 

ftightening  

Indictment,  misdemeanor.(g) 

5.  RepntfttatioD  .. 

1.  libels(ik)  

1.  Pretention. 

1.  £iplanation.(i) 

2.  Not  recriminate.(X() 

• 

3.  Destroying  libel,  wben.(0 

4.  Applying    to    strike    out 

scandslous  matter.(ii) 

5.  Inj  auction,  whenX"5 

2.  CompcDsation. 

1.  Action  on  c9mj(o) 

3.  Punishment 

1.  Indictinent(p) 

2.  Criminal  infbrmation.(9) 

3.  Verbal  slander  (r).. 

1.  Prevention. 

1.  Slanderoos   at 

1.  £xplanation.(l) 

2.  Not  ieciiminate.(fc) 

law  

2.  Compensation. 

1.  Action  on  case.(f) 

3.  Punishment 

1.  Indictment,  when.(t^ 

2.  Summary  proceeding.(tt) 

2.  Slanderous  in 

• 

spiritual  court 

Suit  in  ecclesiastical  eonit(v) 

(l)  42.  1  Rol.  Ab.  90,  pi.  1 ;  2  East,  314. 

(.)  42. 

(s)  42.  Bad  flour  may  be  seized ;  punishment  of 
BiUenlbradalteratiag/tfMr,  31  Geo.2,  c.  29, 8.29, 30; 
1  Bora's  J.  Bread  and  Mill.  Bakers  uitng  alum  in 
hnad,  3  M.  &  S.  11.  Sellii^  any  bad  food,  2  East's 
P.C.  822;  6  East,  133;  1  Bum's  J.  Bread,  406, 
note  (o) ;  Bad  wteat.  Bum's  J.  Butcher ;  1  Stark. 
Slaoder,  143.  As  to  bad  butter,  see  36  Geo.  3,  c.  86, 
s.  4.  If  a  conspiracy,  it  is  indictable  at  common  law, 
2Ld.Raym.  1179. 

(&)  42.  Penalty  on  millers,  31  Geo.  It,  c.  29, 
1.29,30.  Butcher,  bad  meat.  Bum's  J.  Butcher; 
and  lee  nipra,  note  (a). 

(0  43.  3  Bla.  C.  122,  note  10. 

(i)  43.  Ibid.;  2  Wils.  3S9 ;  8  East,  348. 

(i)  43.  Com.  Dig.  tit  Physician;  Yin.  Ab.  tit 
Phyiiciaa. 

{/)43.  40. 

(^)  43.  Frightening  by  semblance  of  ghost,  an  in- 
aictsble  miidemeanor,  43^.  C.  197,  201,  note  25 ; 
1  Hale,  429 ;  Smith's  Foren.  Med.  37  to  39 ;  1 
Paris  &Fonb.  351, 352. 

(I)  43.  Defined,  9  B.  &  Ores.  172,  403. 
(i)  Chap.?L  May  explain  facts  and  suspend  public 
onoxm,  snd  stste  intent  to  sue.    Defendant's  answer 
wDsn  aihttissible  to  clear  up  ambiguity,  Rex  v.  Tucker, 


R.acM.C.C.  134;  Car.C.L.;  Bum's  J. Threats,  II. 

(k)  44.  Most  not  cross  libel,  2  Stark.  R.  93. 

(I)  44.  When  may  destroy  a  libel,  as  a  picture, 
&c.  6  Coke's  R.  125,  b.;  2  Campb.  611;  2  Bar.  & 
Cres.dU. 

(m)  44,  note  («)•  ^^^  ^*  ^ifi»*  ^^  >  P*^>  chap.  viii. 

(n;  Chap.  viii.  Injunction  lies  to  restrain  publica- 
tion of  letters  only  upon  the  ground  of  property,  and 
not  directly  as  to  prevent  a  libel,  2  Swans.  413 ;  2  Bla. 
C.  407,  note  14 ;  excepting  in  a  pending  proceedings 
Chit  £q.  Dig.  656. 

o)  44.  Hob.  53;  11  Mod.  99. 
p)  44.  5  Coke's  R.  125. 

q)  1  Bla.  Rep.  294;  5  B.  &  Aid.  595;  Dougl. 
284,  387. 

(r)  44.  What  words  actionable  or  not;  mggeeted 
improoemtnU  in  remedies,  poU,  23,  note  (d).  maUce 
when  essentia],  45,  46.    CotU  m,  45. 

(f^  45.  3  Bla.  C.  123,  125,  note  13. 

{%)  45.  Only  for  words  of  a  justice  in  office,  2  Stra. 
617 ;  Bum's  J.  Justices  of  Peace,  VI. 

(tt)  Vest,  «3,  note  (d). 

(v)  45.  Post,  vol.2.  Charge  of  a  spiritual  offence, 
2  Salk,  692 ;  2  Stra.  946 ;  1  Lev.  49.  AUUr,  if  tem- 
poral slander  as  well  as  spiritual,  2  T.  R.  473 ;  3  Bla. 
C.  123,  b.,  in  notes.  Must  sue  in  spiritual  court 
within  six  calendar  months,  27  Geo.  3,  c.  44. 
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ANALYTICAL  TABLB 


1.  Sul(iui»maiUr. 

2.  BigkU. 

3.  li{furiti  and  Offtneeu 

4.  Remeaia  md  PvmukmmU, 

I.  THE  PERSON. 

1.  Penonal  security. 

1.  Own    

6.  Reputatida  *  • .  • 

2.  Veifoal  slander,  {eotut,") 

(amtimid.) 

(ewtinued^) 

3.  Malice  when  es- 
sential.(x) 

4.  Restraints  upon 
report8.(^) 

6.  When  it  IS  prefer- 

able to  indict  or 

move  for  criminal 
infermation.(t) 

3.  By  malicious  prosectt- 

tlon.^a^     ...«.■••.. 

See  irfn.  Injuries  to  Liberty^a) 

'■ 

4.  By  threats  imputing 

crime. 

1.  Menace  inwrit- 

ing     to     impute 

cnme  and  to  ex- 

tort money,  &c. 

Indictment,  felony.(6) 

2.  Menace  or  forci- 

ble demand  and 

intent  to  steal  . . 

Indictment,  felony  .(e) 

3.  Accusation   or 

throat  to  accuse 

ofinfamouscrime 

with  intent  to  ex- 

tort, and  actually 

extorting,  is  rob- 

berv 

Indictment,  felony  j(ii) 

4.  Duress  or  threat 

of  a  charge  of  un- 

• 

natural  crime  and 
thereby  extorting, 
is  an  ofience  at 

common  law.. .. 
5.  Unmccea^l  at- 

Indictment, common  law.(«) 

tempts  

Indictment,  misdemeanor.(/) 

2.  PettoDal  liberty  .... 

1.  False  imprisonment(g) 

withoutlegal  process 

1.  Prevention. 

1.  Resitltance^h) 

2.  £ecape.(fc) 

3.  Re8ctte.(^> 

4.  Prison  bteaking.a) 

5.  Habeas  cotpa3.<t) 

6.  Bailing.(ik) 

2.  Compensation. 

!•  Action,  trespais.(/) 

<«)  45,46. 

(y)46. 

47. 

47,  48. 

47.  'T  &  d  Geo.  4,  c.  29,  s.  7» 
47.  Ibid.  s.  6. 
Ibid.  s.  8. 

47.  6  East,  126;  Bum's  J.  Threato. 
(/)9Geo.4,  c.31. 
(f )  47.  DeJSned. 
(a)  49.  Chap.  vii.  D^nition  of  imprisonment.    Il- 
legal imprisonment  is  without  process  or  under  iUegal 
process,  and  may  be  resisted,  or  party  may  escape  or 
be  rescued,  or  even  break  prison,  5  East,  304 ;  6  T.  R. 
236;  I  East's  P.  C.  310,  325,  329 ;  1  Leach's  C.  L. 
206;  2  Stra.  1226 ;  Hawk.  B.  2,  c.  19,  s.  1  &  2.  But 


(«) 
(O 

(0. 


these  are  hazardous,  and  it  is  always  safer  to  obtain 
habeas  corpus,  as  past,  chap.  viii.  At  all  events  the 
mode  of  resistance,  escape  or  rescue,  must  be  propor- 
tioned to  the  necessity,  and  killing  the  assailant  would 
at  least  be  manslaughter.  Rex  v.  StockUif,  1  East's  P. 
C.  310 ;  Fost.  Ch.  312 ;  Hex  v.  JJestor,  post,  chap.  vii. 

(i)  49.  31  Car. 2,  c. 2;  56Geo.d,  clOO;  IChit. 
C.  L.  118  to  129;  13  East,  196;  2  M.&S.  428^ 
6  M.  &  S.  108 ;  5  B,  &  Aid.  791 ;  chap.  viii. 

(fc)  49.  Id.  ibid. 

(/)  49.  Lies  when  illegal  imprisonment,  not  under 
process,  or  under  void  or  misapplied  process,  6  T.  R. 
234.  AtUtTt  if  against  magistrate  after  conviction 
quashed,  43  Geo.  3,  c.  141,  s.  1 ;  5  Taunt.  580 ;  or 
if  process  regular,  though  no  crime  or  no  Mt,  then  the 
action  must  be  coh^  3  T.  R.  185. 
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;^xm 


].  MpMHwHier. 

2.  Rigmg. 

3.  /i|^ttri0f  aiui  OffRCM. 

4.  IZfliMdiM  antf  Pimii&aSRn. 

I.  THE  PERSON. 

LOwn    

2.  Penonal  liberty .... 

1.  False  impriMDment 

(continued,) 

without  legal  proceaa 
CeoRtimitd.} 

3.  Fonishmeiit. 

1.  IndictiQeat(ii) 

2.  lAfonnatioii.(ni) 

t 

2,  By   leaving    wameo 

abroad 

1.  Compeosation. 
Action.(n) 

2.  Punishment. 

Indictment,  misdemeunor.(o) 

Infonnation.(o) 

3.   Malidotts    prosecu- 

tion of  a  rtfyXar  cri- 

minal proceeding  (p) 

1.  Prevention. 

1.  Ezplanation.(f) 

2.  Not  recriminate.(9) 

3.  Not  resistance  or  escape. 

nor  rescue  nor  prison  break- 

4.  lUbeai  corpus  and  bail- 
ing.(i) 
2.  Compensation. 

Action  on  case.(t) 
3.  Punishment. 
Indictment.(u} 

4.    Malkaons  aneat  or 

commisaion  of  bank- 

raotCT 

■'*i^*'/  •••••• • 

1.  Bailing  and  habeai.(«) 

2.  Not  escape,  &c.(y) 
2.  Compensation. 

Action  on  case.(t) 
Reoof  ery  of  costs.(a) 

3.  Indictment 

1.  Perjuiy.(6) 

2.  Conspiracy.(c) 

3.  Bprial((i) 

Ref  oaal  to  buy   

Mandamuik^tf} 
Indictment.(/) 

Stealing  bedy 

Indictment,  miademeanor.(g) 

(a)  60.  4  Bfau  C.  218, 219 ;  3  Chit.  C.  L.  835 ; 
or  iDdielment  for  conspiracy,  if  several  concern^,  2 
Ban.  993. 

(«)  tf .  Action  on  contract,  2  East,  145,  or  trespass 
or  ctss,  acoonUng  to  ctrchmstances. 

(•)  49.  An  indictable  misdemeanor,  punishable 
wilh  iapcisonment,  0  Geo.  4>  c  31,  t.  3Q^  lodiet- 
xseat  or  proaecBtion  in  name  of  Attorney-GeneiaL 

(p)  4&  Defined,  and  distinguished  from  f^lm  m- 


(f )  Pfie,  diap.  vi. 

(f )  49.  Chap.  vti.  When  the  impriaonment  ia  law- 
Id  b/wii,  though  the  party  be  innocent,  resistance, 
octpe,  vacua  or  priaon  breaking,  are  punishable  by 
diflovnt  statutes,  ^m^ 

(i)  4B.  Chap.  viiL  Habeas  lies  to  bring  up  party 
to  be  bailed,  wnen  offence  baUable. 

(t)  48.  Action  on  case  li^  after  acquittal  of  a  pio- 
iccsl^  naKcioua  and  without  probable  cause,  BU^ 
/«d  T.  Md,  2  B.  &  Adolp.  179;  3  Bla.  C.  126, 
note  20. 


(u)  50.  Indictment  for  conapiiacy,  2  Burt.  993  \  I 
Salk.  174  ;  1  Stra.  193. 

(s)  Chap.  vii. 

(3^)  49.  If  civil  process  be  regular,  and  party  im- 
prisoned were  intended  to  be  sueid,  no  escape  is  legal, 
though  no  debt  be  doe,  and  defendant  muat  put  in 
bail  and  try  the  debt,  chap.  vii.  ^ 

(^)  50.  On  proof  of  malice  and  want  of  probable 
cause,  3  B.  &  Cres.  139;  1  B.  &  Adolp.  128;  2  B. 
&  Adolp.  695 ;  2  Wils.  307 ;  3  Bhu  C.  126,  note  20. 

(a)  50.  43Geo.3,  c.46,  S.3;  4B.  AcCies.  26. 

(6)  Perjury,  false  swearing  to  debt,  1  Peak's  C.  N. 
P.  112 ;  2  Chit.  Crim.  L.  818  to  330« 

(c)  2  Burr.  993. 

(<2)  50,  51.  Rights  to,  and  to  a  vauh  or  monument 
in  general.  Id.  ibid. 

(e)  50,  51.  To  buiy  generally,  but  110c  in  a  particu- 
lar manner  or  place. 

(/)  52,  For  obstructing  funeral  or  stealing  body,  &c. 

(g)  52.  1  Rubs.  Crim.  415,  2ed.;  AwOmu^  BUL,  2 
&3Wm.4,  c5. 
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ANALYTICAL  TABLE 


1.  SkbfMi'matttr, 

3.  Bighu. 

3.  Injuria  and  Ofeneet. 

4.  Ran§dm  tmd  PunUhmemU. 

L 

THE  PERSON. 
2.  Relative  righto.(fc) 
l.Ho&band&Wife. 
1.  Husband. 

^ 

1.  Wife's  penon 

i.  Security  of  person. 
1.  H^life 

1.  Herdeath   

1.  Prevention. 

Defence  of  wife,  &c.(t) 
Justices,  lunatic(Xc) 
Securities,  peace//) 
Articles,  K.  B<0 

2.  No  appeal. 

When  action.(ii) 

3.  Punishment. 

• 

Indictment,  murder.(ti) 

• 

Indictment,  manslaughter.(n) 

2.  Her  limbs   .... 

Assaults,  batterr,  &c. . . 

1.  Prevention. 

3.  Her  body 

Resistance  and  defence.C0) 
2.  Compensation. 

• 

1.  Action  by  husband.(») 

2.  Action   by  husbana   and 
wife.(9) 

3.  Punishment  as  anie,  zvii.  to  zx. 

4.  Her  health  .... 

Toherhealth  

Action  by  husband.(p) 

Action  by  husband  and  wifew(f ) 

Punishment  as  anU,  xz.  zzi. 

5.  Her  Reputation 

To  her  reputation 

Action,    case    by   husband    and 
wife.(j) 

2.  Security  of  her  liberty 

False  imprisonment .... 

Recaption.(r) 

Habeas  corpu8.(«) 

Action,  trespass  l^  husband.(D) 

Action  by  husband  and  wife.(9) 

• 

Preventive  and  criminal  proceed- 

3. Her  fidelity,  society. 

ings  as  ame,  zzu.  zzui. 

» 

and  assistance 

1.  Abdnctbn  

2.  Harbouring 

3.  Criminal  confersation 

Recaption.(r) 
Habeas  corpitt.(f) 
Action,  trespass^t) 
Action,  caae.(«) 

1.  Prevention.(x) 

2.  Action,  trespa8S.(y) 

3.  Refusal  to  maintain.(f ) 

4.  Spontaneous  Beparation.(x) 

5.  Suit,  ecclesiastical  court.(a) 

• 

4.  Solicitation,  chasti^ 

5.  Wife  withholding  con- 

6. Divorce.(a) 

Suit  in  ecclesiastical  couTt.(6) 

Indictment,  conspiiacy.(c) 

« 

jugal  rights 

Suit  for  restitutton.(  d) 

* 

4.  Her  earnings 

Withholding    

Action  for.(tf) 

(h)  53  to  61.  Enactment  and  decisions  as  to  mar- 
riages. 56,  57.  Ptvmicei  to  many,  when  binding. 
57,  58.  Setttoncnti.  58.  I>etd»  tj  trpamtim  ill^al. 
59.  Fr0C0crt0nofwife,  &c. 

(i)  59.  2  Bos.  &  Pul.  260;  2  Rol.  Ab.  546;  3 
Bla.  C.  3. 

(h)  39'&  40  Geo.  3,  c,94,s.3;  7  Bar.  &  C.  669; 
Bura*s  J.  Lunatic. 

(/)  Bum's  J.  Surety,  Peace. 

?m)  Ante,  xvii.  note  (/) ;  Styles,  347;  1  Lev.  247 ; 
Ymv.  89 ;  1  Ld.  Raym.  339.  But  for  temporary  loss 
and  expense  before  death,  action  lies,  I  Campb.  193. 

(n)  9  Geo.  4,  c.  31. 

^0^  With  force,  2  Rol.  Ab.  546 ;  3  Bla.  C.  3. 

(p)  Pm*  quod  oonMoriium,  &c  3  Bla.  C.  140. 

Xq)  For  injury  to  her,  3  Bla.  C.  140. 

(r)  3  Inst.  134;  Hal.  Anal.  46;  3  Bla.  C.  4. 


(«)  Post,  chaj».  viii. 

(t)  Fits.  N.  B.  89 ;  3  Bhu  C.  139,  note  27. 

(tt)  59.  After  demand,  WUles,  678  to  580 ;  6  T. 
R.  221 ;  3  Bla.  C.  139,  note  27. 

(x)  If  person  lulled  in  act  of  adulteiy,  it  is  only 
manslaughter,  1  Hale,  486;  T.  Raym.  212. 

(y)  2  M.  &  S.  436;  2  New  R.  482;  but  um}^ 
may  be  in  case,  6  East,  251,  387.  And  should  be  so 
if  a  count  for  harbouring  will  be  material. 

(x)  Stra.  647,706;  1  B.  &  Adolp.  227 ;  lLev.4; 
7  T.  R.  603. 

(a)  59.  1  Bla.  C.  441 ;  1  Oi^ht.  317 ;  11  Ves. 
jun.  536. 

(h)  59.  1  T.  R.  6;  3  Bla.  C  64,  65. 

(e)  59.  3  Stat.  Trials.  519;  Bum's  J.  Conspiracy,  L 

(d)  59.  3  Bla.  C.  94. 

(0  2  Bla.  R.  1237, 1239 ;  1  Salk.  1 14 ;  9  East,  472. 
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h  &4K«-«Mlf«r. 


I.  THE  PERSON. 
]I.  Relative  rifhts. 
II.  RighuofWife 


1.  Her  own  penon  . . . 

1.  Of  her  peraonal 

security    

1.  Life. 

2.  Limbs. 

3.  Body. 

4.  Health. 

5.  Keputttion 


4.  RetMdies  and  PHnuhmenU, 


2.  Persoaailiberty 
2  &  3.   PenoQ  of  hus- 
band, aud  to  conjugal 
rights    


Same  injuries  as  to  any 
other  individual  ..••  L  Same  remedies  against  third 

persons. 

1 .  May  kill  assailant  to  pre« 
vent  rape.  (/) 

2.  Wife  cannot  sue  alone,  (g) 

3.  When  otherwise  in  equi- 

*  4.  When  may  sue  in  hus- 

!  band's  name  (i) 

:  2.  Remedies  against  husband. 

i  1 .  Articles  of  peace,  {k) 

!  2.  Suit  in  ecclesiastical  couit. 

i         <') 

3.  bill  in  equity.^ffi) 
I         4.  Divorce,  (n) 
I         5.  Indictment.  (0) 
Imprisonment Habeas  Corpus,  (p) 


14.  To  mainteoaBoe.(«) 


5.  To  her  property  (c) 


1.  Subtraction  of  conju*i 
gal  rights Her  suit  in  ecclesiastical  court  for 

i     restitution  or  divorce.  (9) 

2.  Adultery ;  Her  suit  for  divorce,  (r) 


3.  Homicide 


ReAisalof 


Withholding 


Prevention,  (i ) 

Defence  of  husband,  (s) 

No  appeal  or  action,  and  when 

compensation.  (() 
Indictment,  (u) 
Remedies. 

1.  Purchasing  nece8sarieB.(y) 

2.  Suit  for  alimony,  (i) 

3.  Acdon  by  trustee. (a) 

4.  Order  of*ju8tice.(6) 

1.  Suit  in  equity.  (<I) 

2.  Habea^ corpus.  (e> 
3>  Appointments.  (/) 


(/)  33, 39. 59,  note  (r).     1  Hale,  485. 
(;)8T.ll.  546;  2  U.  &  Cres.  555:  3  B.  &  Ores. 
Ml. 
(&)  Chit  Eq.  Dig.  497. 
(1)9  ^:ast,  471. 

{k)  60.  la  equitv,  I  Jac.  &  W.  346  ;   at  law,,  3 
Caapb.  326 ;  IP.  Wms.  462  ;  1  M'Clel.  &  Y.  269. 
0}  60.  I  Jac.  &  W  348. 

(•)  Court  of  equity  will  only  bind  husband  to  good 
bduviosr,  not  remove  wife  from  him,  Arobl.  334 ;  2 
\tL  578.  I 

(■)  59,  note  (m),  6(V   Divorce,  11  Ves.  J.  536. 
(«)  ladictinent  at  common  law  for  battery,  &c., 
«ife  a  witoeas  against  husband,  1  Stra.  633 ;  1  £ast*s 
P.C.455;  Hum's  J.  Evidence,  IV.  s.  4. 

if)  60.   13  East.  173 ;  when  not,  1  Chit.  R.  674 ; 
IJac  &  W.94;  Prec.  Ch.  492. 
(f)  3  Bla.  C.  94 ;  Phil.  Ec.  C. 
(r)  3  Bla.  C.  94.  note  ( 1 4). 
(0    With  force,   2  Rol.  Ab.  546 ;    3  Bla.  €.  3, 
aotet;  rate,  ivii.,  note  («). 

(0  Appeal,  when  may,  59  Geo.  3,  c.  45.  Com- 
{KBsaiioQ  to  widows  in  some  eases,  7  Geo.  4,  c.  64, 
>•  30,  and  mie,  xrii.,  note  (g). 

VOL,  I. 


(ti)  Ante,  xvii.,  notes  (h\  (i),  (k). 

(x)  Forfeited  by  adultery.  5  B.  &  Adol.  227  ;  so 
dower :  but  tembte  not  jointure,  2  B.  &  Cres.  547  ; 
I  Taunt.  417  ;  8  Bing.  256. 

(v)  60.  I  Salk.  118;  2  Ld.  Raym.  1006;  2  Stra. 
121*4  ;  3  Taunt  421.  AtUer,  if  wife  voluntarily  leave 
husband  and  tradesman  has  notice,  2  Stra.  1214;  2 
Stark.  R.  87 ;  or  wife  guilty  of  adultery,  I  B.&  Adol. 
227. 

(x)  60.  1  Bla.  C.  441 ;  3  Bla.  C.  94  ;  I  B.  & 
Adol.  60,  61 ;   3  Bing.  5-50. 

(a)  58,  59,  60.  But  temble,  not  on  deed  of  sepa- 
ration, which  is  void.  58.  Weitmenth  v.  WeUmeath, 
1  Dow's  Rep.  New  S  519. 

(6)  60.  5  Geo.  4,  c  83.  s.  3,  but  not  if  wife  guilty 
of  adultery,  1  B.  &  Adol.  227. 

(r)  61.  How  far  a  wife  may  be  liable  on  her  con- 
tract. 

{d)  61.  When  and  how  a  wife  may  have  separate 
property  and  sue  in  equity. 

(c)  60.  When  wife  may  have  a  habeas  corpus  to 
enable  her  to  dispose  of  her  separate  property. 

(f)  63.  365.  How  a  wife  may  appoUit,  devise,  or 
surrender  her  copyhold,  &c. 
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1.  SuhfeeUmmttmr, 

2.  %ftCi. 

a.  InfwnaandOfftncft. 

4.  Remediei  mid  PwrnUkmetUi. 

I.  THE  PERSON. 

II.  Relative  rights. 

2.  Parent  and 

child. 

1.  Parent's 

right  (g) 

1.  FanoQ  ofehild  .. .. 

1.  H4miicide    

Preventions  and  Punbhments.  {k) 

w          \o^ 

2.  Batteiies,  &c 

1.  Prevention. 

1.  Defence.^!) 

« 

2.  Justices,  occ.(fc) 
2.  Compensation. 
1.  Toparenu.(0 

3.  Punishments. 

1.  Summary,  (m) 

2.  Indictment,  (n) 

3.  Abduction 

1.  Prevention,  (o) 

1.  In  general  .... 

1.  Recaption,  (p) 

2.  Habeas  corpus.  (9) 

• 

3.  Bill  in  equity,  (r) 

4.  Controul  of  parent's  right. 

(•) 

2.  Compensation. 

1.  Action,  trespass.  (() 
3.  Punishments. 

1.  Indictment,  (tt) 

3.  Information.  CO 

3.  Female    under 

^    ' 

1 

sixteen 

Indictment  (y) 

4,  fttrbourtng 

Recaption,  (p) 

Habeas  corpus,  (q) 
Action,  case,  (f) 

5.  Child  stealing 

Indictment,  (a) 

3.  To  lervices  of  child  . 

1,  2,  3.  Abduction,  har- 

bouring, battery   .... 

Same  as  above. 

4  Debauching,  per  fttod 

Action,  case,  (h) 
Action,  trespass,  (c) 
Suit,  ecclesiastical,  (d) 

• 

Justices'  order,  filiation,  (e) 

(r)  61  to  69.  Child  when  or  not  U^itimate,  and 
distinctions,  61,62.  RfgUter§  and  entries  in  bibles 
of  births,  &c.  62.  8  B.  &  Ores.  813 ;  1  Phil.  Ecc. 
Cas.  315  ;  8  Dowl  &  Ryl.  325.  Controul  over  chil- 
dren, and  parents*  right  64 ;  10  Ves.  58, 61  ;  2  Russ. 
R.  1  ;  2  bligh's  R.  NewS.  124;  1  Dow,  N.  S.  U24  ; 
Compelling  mahttenauee,  65.  Dnnatioui  to  children, 
65.  Family  arrangements,  67,  Chit,  £q.  Dig.  1230 ; 
tfnd  child's  property,  68. 

(h)  Ante,  xvii. 

(0  63.    With  fort:e,  2  Rol.  Ab.  546;  Cro.  J.  296. 

(fc)  Ante,  xvii.,  notes  {c\(d),  (e). 

(/}  63.  Action  of  trespass,  if  per  gnod  servitlum, 
fatner  sustains  any  damage  or  erptnse^  but  not  other- 
wise, 63,  n.  <o)  )  Sir  T.  Rayia.  259  ;  3  Ble.  C.  143  ; 
MS.  note,  30 ;  Ibid.  Hall  v.  Holland,  4  ii.  &l  Cres. 
660.  But  action  of  trespass  in  child's  name  is  always 
sustainable  for  a  battery. 

(m)  9  Geo.  4,  c.  31,  s.  24  to  29,  33  to  35. 

(n)  Indictment  at  common  law,  3  Bla.  C-  121. 

(0)  63.  3  Bla.  C.  3, 4.  May  stop  clothes  to  prevent 
ill^l  absence,  1  Car.  &  P.  101. 

(p)  63.  3  Bla.  C.  4;  3  Inst  134;  Hal.  Anal, 
a.  4,  6.  How  in  eouity,  3  P.  W.  152  :  Chit  £q. 
Dig.  731.  f  ^ 

Iq)  63.  4  Moore,  366 ;  7  East.  579. 

(f  >  To  have  access  to  child,  3  P.  Wms.  62  ;  Chit. 
£q.  Dig.  731. 

(f)  M.  Wlien  parents'  conduct  iniproper,  &c.  2 
Russ.  R.  I.     Weltesley  v.WeUe^lry,  2Bl!gh'»  Rep. 


New  S.  124;  1  Dow,  N.  S.  124  ;  2  Sim.  35;   1  Jac. 
R.  226,  245,  251  ;  10  Ves.  J.  52,  58. 
(0  63.  Cro.  Elia.  770  ;   23  Vin.  Ab.  451  ;    F.  N. 

B.  90;  2P.  Wms.  116;  3  Co.  38  ;  5  East,  221; 
Andrews,  312 ;  Sir  T.  Raym.  474 ;  1  Bla.  C.  54l, 
note  12 ;  3  Bla.  C.  14().  note  28,  1 43,  note  30 ;  but  a 
parent  usually  sues  as  matter  per  quod,  &C. . 

(»i)  63.  9  Geo.  4,  c.  31,  s.  19, 20.  Indictment  fer 
conspiracy  to  marry  and  get  fortune,  3  Ves.  &  B.  173. 
Abduction  of  any  children  by  any  sinister  means,  as 
violence,  deceit,  conspiracy,  iotozication«  &:c.  for  pur- 
pose of  raarryiog  them,  an  offence  at  consion  law,  1 
East's  P.  C.  459. 

(x)  63.  2Stra.  1107,  1108;  And.  310 ;  1  East's 
P.  C.  460  ;  Hawk.  B.  2,  c  26,  Sb  1  to  9 ;  Sir  T. 
Rayiii.  474. 

(y)  9  Geo.  4,  c.  31,  s.  30. 

(t)  Semble,  see  note  (/)»  ^ut  parent  usually  sues 
as  master  per  quod,  &c.  5  T.  R.  360,  361  ;   3  Bis. 

C.  142,  note  30.     Drmand  ofehild,  paU,  c.  ?.  6l  vi. 
(11)  9  Geo.  4,c.  3i,s.  21. 

(6)  63.  Parent  must  prove  some  serviee  and  dar 
mage,  and  can  only  sue  as  master  for  loss  of  service, 
5  East,  45  ;  6  East,  391  ;  11  East,  33  ;  Sir  T.  Raym. 
359;  3  Bla.  C.  142,  note  30. 

(r)  63.   Trespass,  when  also  »a  iltegiU  entry  «f 
parent's  house,  2  T.  R.  166. 
d)  63.  3  Bia.  C.  64,  65. 
Burn's  J.  Bastard. 


OF  RIGHTS^  INJURIES  AND  REMEDIES. 


I.  THE  PERSON. 
11.  Rehtire  rights. 
2.  Pftreot&  child 
1.  Parent's  right 
(cniiaual.) 


2.  To  services  of  child 
(continiurf.) 
3.  To  obedience,  and  to 
oducate  child   •  >  •  • 


IL  Rights  of  ohild 


2.  Rightt. 


5.  Solicitation  chastity 


4.  To  earoings  of  child 

5«  To  oontroul  marriage 

of  infant  child  or 

ivard 

1.  To  hiB  own  personal 

secnzity    

2.  To  person  of  parent. 
8.  Hm  own  maintenance 


3.  Ityuries  and  Offnen, 


Disobedieoc^ 


Noapayvent  of 


#  f  •  •  •  • 


Disobedience 


ni.  Guardian  and  wnid. 
1.  Gmiidifin's  right  Same 


Same   ii^aries    as   any 

other  individual  . .  • 
Homicide,  batteiy,  ^c. 

(P)   

Withholding    


4.  Education,   when  or 

not  compelled  (c) . 
6.  His  own  property  (jf)|Securibg 


rights  as  parfot/a) 
1.  In  person    of 
ward  (a) 


1.  In  education 
and  eontrottl 

2.  In   marriage 
of 


4.  Remcdiei  and  Pumahmtnts, 


Improper  education  (x) 
same 


Abduction  of 


Suit,  ecclesiastical.  (/) 

Indictment,  conspiracy.  (^) 

iDformation,  K.  b.  (h) 

Comection.  (t) 

Bill,  equity,  (k) 

Bill  to  restrain  parent  (/} 

Action,  (m) 


Bill  in  equity,  (n) 


Sams  Remedies,  (o) 

Defence.  (9) 

No  action  unUu  contnct.  (r) 

By  bill  in  equity,  (s) 


DiaobedioDce 


Marryine  without  con- 
sent of  guardian  . . . . 


By  justices.  It) 
Indictment,  (u) 

Bill,  equity,  (i) 
Bill  in  equity.  (<) 


1.  Prevention,  (ft) 

2.  Stopping  elopement.(6) 

3.  Habeas  corpus,  (c) 

4.  Indictment,  (d) 

Chancellor's  interference,  (e) 


Information.  (/) 
Indictment.  (/) 
Imprisonment,  contempt,  (g) 


(0  63. 

(z)  3  Sute  Tr.  519.    Bum's  J.  Conspiracy,  I. 

h)  M.  Ibid. 

(i)  64.  Hawk.  P.  C.  130  ;  1  BU.  C.  462. '  Must 
be  moderate,  10  Ves.  58,  6. 

(0  64.  ^,  69,  note  (v).  To  compel  son  to  con- 
bine  It  a  particular  nniveisity,  1  Stra.  167 :  3  Atk. 
721 ;  3  P.  Wms.  51. 

(/)  64, 65.  2  Russ.  R.  I ;  2  Blights  Rep.  New  S. 
124  i  I  Dow,  New  S.  154. 

(m)  Parent's  right  is  only  to  esminga  from  lafttfur, 
asd  not  to  any  other  property,  3  B.  &  Aid.  548 ;  2 
Ctr.  k  P.  578  ;  I  Bia.  C.  452,  453.  Patent  not  en- 
titled  to  infanCa  property  except  for  maintenance  of 
«kild  fvhcn  parent  noable.  Chit.  Eq.  Dig.  733.  See 
fmt,  Guardian  and  Ward. 

(n)  63.  Only  when  a  ward  of  chancery,  2  Atk.  535, 

639.    See  Indictment  for  Conspiracy,  &c.  ante,  xxvi., 

Mte(«);    Guaidian  and  Ward,  Chit.  Eq.  Dig.  736. 

See  u  to  emfmi  of  parents,  pw(,  58  to  55. 

(«)  AnU,  zvti.  to  XX.,  and  notes ;  Chit.  Eq.  Dig. 
739.  »  -M       6 

(p)  Jatc,  xvii.,  Ue. 

(f)  68.  Defence  with  Ibroe  but  no  aetioa,  2  Rol. 
Ab.  546  J  3  Bla.  C.  3,  4.  142. 148. 

(0^.4  East,  84;  6£tt>.R.  181;  ICar.&P. 
l,5j  3Car.&P.ffiS;  7  Oowl.  &  R.  612.    How  to 


secure  propeity  for  infant's  benefit,  65,  66. 

(«)  3  Atk.  60;  Chit.  Eq.  Dig.  730,  733. 

(1)  43.  Kliz.  c.  2,  s.  7  ;  7  Jac.  1,  c.  4,  s.  8 ;  59 
Geo.  3,  c.  12,  s.  31,  32  ;  5  Geo.  4,  c.  88,  a.  3 ;  4 
Bum's  J.  Poor. 

(m)  65,68.  Starving  child  of  tender  yeari,  Rnsi. 
C.  C.  20  ;  2  Campb.  650.  pair,  34. 

(j^  1  Bla.  C.  450,  451 ;   10  Ves.  67. 

(y)  63.  By  gift  fiom  father  when  old  enough,  2 
Car.  &  P.  578 ;  3  Bla.  453.    Other  property,  note  (h), 

(%)  1  Bla.  C.  462,  note  11  ;  IP.  Wms.  702  ;  2 
P.  Wms.  117;  4  Bin.  C.C.  101, 102  ;  2Fonbl.5th 
ediu  232  ;  1 1  Ves.  Jan. ;  2  Bligh,  N.  S.  k24. 

(a)  69,  70.  Father's  power  to  appoint  gnaiditn 
under  12  Car.  2,  c.  24.  In  general,  guaiuian  has 
same  powers  as  parent  during  guardianship,  1  Bin. 
C.  460  to  467,  and  notes ;  and  whilst  funds  in  court, 
70 ;  3  Sim.  &  Stu.  123. 

(6)  69.  May  stop  clothes  of  ward  to  prevent  elope- 
ment, 1  Car.  h  P.  101. 

c)  63.  Note  (0.  ttmbU. 

d)  If  by  conspiracy,  1  East's  P.  C.  459. 
(e)  69.  Ibid.  note. 

(/)  69,  note  (a).    If  by  eoospiracy,  indictable  at 

common  law,  1  East's  P.  C.  469 ;  1  Bla.  C.  462  to  467. 

(g)  69.  Notes  (*),  (e),  (d),  (e).  8  P.  Wma.  1 16  ; 

c2 
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ANALYTICAL  TABLE 


1.  Subfect-malter, 


I.  THE  PERSON. 
II.  Relative  rights. 
III.  Guardian 
and  ward. 
1.  Guardian's 
right   .... 
(eonlinutd.) 

2.  Ward's  rights 


IV.  Master  and  appren- 
tice, (p) 

1.  Master's  rights  . 


2.  Rigktt. 


3.  Id   ward's    per 

sonalty , 

4.  In  ward's  realty 
1.  To  his  own  person. 

1.  Liberty  and  so- 
ciety   


2.  Maintenance 

2.  To  his  personalty 

3.  To  his  real^   . . . 


3.  Injiiriet  and  Offeneei. 


Injuries  to 
Injuries  to 


1.  Injuries  same   as  to 

others   

2.  By  guardian    


1 .  In  person  of  apprentice 


2.  In  services  of 


3.  In  obedience  of  . . . . 


Withholding 
Withholding 
Withholding 


Battery , 

Other  injuries(9) 


4.  Remedies  and  PnnWimenU. 


Abduction 
Harbouring 


Absenting 


Breach  of  indenture . . . 
Debauching  daughter  j)er 

quod 

Disobedience    


Bill,  equity,  (h) 
Bill,  equity,  (i) 


Same  as  ante,  zvii.  to  xz. 
Equity,  removal,  (fc) 
Equity,  controul  over.  (I) 
Remedy  for  society,  (m  ) 
Bill,  equity,  ^n) 
Bill,  equity.  (r») 
Bill,  equity  (o) 


1.  Prevention. 

1 .  Defence  of.  (r) 

2.  Compensation. 

Action,  trespass  per  quod,(t) 

3.  Punishment. 

1.  Justices,  (t) 

2.  Indictment,  (u) 
Recaption,  (r) 

Hab^s  corpus,  when  not.  (jf) 
Chief  justice's  warrant,  (s) 
Justice's  warrant,  (a) 
Justices.  (6) 
Tre&pass  per  quod,^c) 
Action,  case,  (c) 
Indictment,  when,  (d) 
Action,  covenant.  («) 

Action  per  quod,  (/) 
Correction,  (g) 
Justices,  (h) 


6  Yes.  15  ;  6  Ves.  572  ;  16  Ves.  259 ;  may  be  impri- 
soned in  Fleet,  8  Ves.  74 ;  how  to  clear  contempt  by 
making  proper  settlement,  1  Ves.jun.  154;  but  not  of 
course,  8  Ves.  74 ;  nor  appearance  by  attorney  allowed, 
4  Ves.  386. 

(h)  69,  70.  1  Bla.  C.  463  to  466 ;  how  to  obtain 
proportion  for  maintenance  of  infant,  69,  70. 

(i)  Id.  Ibid. 

{k)  69.  When  guardian  removable,  I  Bla.  C.  462, 
note  8.     When  not,  id.  note  11 ;  2  P.  Wms.  561. 

(0  69.  70.  Id.  ibid.  1  Bla.  C.  463,  note ;  Chit. 
Eq  Dig.  729,  730  ;  $  Chan.  Rep.  237  ;  2  Lev.  128  ; 
1  P.  Wms.  704.  705  ;   3  Bro.  P.  C.  341. 

(m)  2  Chto.  Rep.  237  -,  2  Lev.  128 ;  1  Bla.  C. 
463,  note  (g). 

(n)  70.  When  or  not  may  be  obtained  on  petition 
without  bill ;  and  see  p.  68 ;  1  Bla  C.  463,  note ; 
3  Bro.  C.  C.  88.  387  ;  4  Id.  101  ;  12  Ves.  492  ;  4 
Ves.  362  ;  11  Ves.  1  ;  2  P.  Wms.  117. 

<a)  1  Blac.  462  to  467. 

(p)  70  to  72.  Suggested  stipulations. 

Iq)  See  *'  Chiid,'*  aute,  xxvi. 

(r)  70.  With  force,  2  Rol.  Ab.  646. 

(0  70. 

(()  See  case  of  common  assaults  and  battery,  9 
Geo.  4,  c.  31. 

(u)  Indictment  at  common  law. 

(x)  70.  3  Inst.  134  j  post,  c.  vii. 


(w)  70.  Statute  31  Car.  2.  c.  2 ;  66  Geo.  3.  c.  100' 
only  on  behalf  of  apprentice.  6  T.  R.  497 ;  5  East* 
38  ;  7  T.  R.  746  ;  post,  c.  viii. 

(s)  70,  71.  May  be  issued  on  application  of 
master,  when,  7  T.  R.  745  ;  I  Leach,  C.  L.  233  ; 
post,  c.  viii. 

(a)  73.  Particular  acts  relating  to  apprentices, 
Burn's  J.  Apprentice.  183  to  193.  Justice's  warrant 
to  apprehena  apprentice,  5  Eliz.  c.  4,  s.  47  ;  7  T.  R. 
746 ;  Stat.  6  Geo.  3,  c.  25,  compels  apprentice  to 
serve  out  his  absent  time.  16  East,  13. 

(ft)  73.  Burn's  J.  Apprentice. 

(c)  Trespass  only  when  taken  by  force,  1  Salk.380; 
3Salk.  391.  Cute,  when  preferable,  1  Salk.  68;  4 
Moore,  12  ;  6  T.  R.  652  ;  7  T.  R.  310.  314. 

(d)  6  Mod.  182;  Burn's  J.  Apprentice,  VI.  (5), 
aVuer^  if  conspiracy,  2  Stark.  R.  489. 


6 


(0  Dougl.  618 ;    Cro.  Car.  179  ;    3  B.  &  A.  69 ; 


2  New 


&  Cres.  686. 

{f)   70.   Case  or  trespass,  3  Wils.  18; 
R.  476;  2T.  R.  176;  6  East, 577. 

(g)  71-  By  master,  1  B.  &  Cres.  469 ;  Cro.  Car. 
179  ;  2  Shower,  289  ;  I  Bla.  C.  428  ;  F.  N.  B.  ; 
Burn's  J.  Apprentice,  VI.  (6),  (7);  C^frrtetUtn  hy 
Justices,  Burn  s  J.  Apprentice ;  but  master  must  not 
delegate,  9  Coke,  76. 

{h)  71.  Bun9*sJ.  Apprentice.  When  may  dis- 
charge apprentice,  71,  note  (^'). 


OF  RIGHTS^  INJURIES,  AND  REMEDIES. 


XXIX 


I. 


'matter. 


I.  THE  PERSON. 
XL  Relative  rights. 
IV.  Muter    and 
apprentice. 

1.  Master's 
rights 

2.  Rights  of 
apprentice 

(comtimued,) 


y .  Master  and  ser- 
vant or  clerk.(f) 
1.  Right  of 


2.  Rights, 


4.  His  pefSODsl  earnings 

1.  In  person  of  master 

2.  Maintenance 


3.  Care  and  treatment. 
Instruction 

Return  premium  . 


I.  To  person  of  servant 


2.  To  services  of 


3.  iMJurietand  Offences. 


Withholding  . 
Hattery .  &c. . . . 
Withholding  of 

Cruelty 

Withholding    . 

Withholding  . 
Homicide 


1.  Injuries  by  third  per- 
son with  force,  as 

1.  Menace  

2.  Assault. 

3.  Battery. 

4.  Wounding. 

5.  Msyhem. 

6.  Imprisonment. 

7.  Assault  on  sea 
men  and  servants 
in  trade. 


4.  Renndiet  afd  Puniihrnentt. 


2.  Injuries  wUhmil  force. 

1 .  Abduction  .... 

2.  Harbouring .... 


Action  for.  (t) 
Defence  of.  (k) 
Justices.  (0 
Action,  indenture,  (m) 
Indictment,  when*(n) 
Indictment,  (o^ 
Magistrate,  (p) 
Action,  indenture,  (q) 
Magistrates,  (r) 
Equity  suit.  («) 


1.  Preventioo.(u) 

2.  No  action.(x) 

3.  Punishment,  indictment.(5f) 


1.  PTevention.(z) 

1 .  Defence  or.(t) 

2.  Compensation. 

1.  Action,  tiespass.(a) 

3.  Punishment. 

1.  Justices,  sommaiy  pro- 
ceedings. (6) 

2.  Justices,  common  assaults. 

3.  Indictment,  special  as- 
saults, (d) 

1.  Recaption.(0 

2.  Habeas  corpos.(/) 

3.  Action.(g) 

4.  Punishment.(&)  ' 

Indictment,  conspiracy,  (k) 


(t)  71.  When  master  may  sue  in  attumpnt  or  case, 
1  Taunt  112  i  3  M.  &  S.  191 ;  4  Taunt.  876. 
(k)  71.  With  force,  Rol.  Ah.  546. 
(0  71.   34,  35,  43.  20  Geo.  2,  c.  19  ;   4  Geo.  4. 
C.29;  Bum's  J.  Apprentice,  VI.  (7).  IX.  p.  183  to  193. 
(•)  71.  Barn's  J.  Apprentice,  VI.  (2).  (3),  (7). 
(«)  71.  34.  35,  43.  2  Campb.  650 ;  Russ.  &  R. 
C.  C.  20 ;  1  Knss.  16.     Not  against  a  married  woman 
for  neglecting  to  provide  proper  food,  72,  note  (h)» 
(o)  71,72.    34,35.43. 
(p)  71.  Sujn-a,  note  (6). 

(f)  71.    Burn's  J.  Apprentice,  YI.    Though  ap- 
praitice  absent  himself,  master  must  qontinue  to  in- 
itnct  him  on  his  return,  1  B.  &  Cres.  460.    2  Dowl. 
k  R.  465. 
(f)  71. 

(«)7l.note(g). 

(0  See  Righu  in  general,  72  to  83;  LiaHlUiet  of 
Mttier,  79,  80. 

(tt)  79.  Prevention  by  any  one,  2  Bos.  &  Pul.260. 
Uaster  may  defend  with  force,  79,  n.  (I), 

(r)  79.  No  action  ptr  quod.  Styles,  347 ;  1  Lev. 
^1i  Yelv.  89 ;  I  Ld.  Rsym.  339.  Sed  qtuere  for 
tCBiparary  loss  of  service;  mhtnmaudaughur,  1  Camp. 

[s)  9  Geo.  4,  c.  31. 

(t)  79.  With  force,  2  Rol.  Ab.  546,  D.  pi.  2; 
Owes,  151;  Lom,215;   1  Hale,  484;  Hawk.  B.  2, 


c.  60,  s.  24 ;  Bac.  Ab.  Master  and  Servant,  P. ;  I 
Bla.  C.  429 ;  3  Bla.  C.  3 ;  1  bum's  J.  270 ;  5  Burn's 
J.  428;  denying,  I  Salk.  407;  1  Ld.  Raym.  62; 
Bui.  N.  P.  18. 

(a)  79.  Action  roust  be  per  quod,  but  he  must  be  a 
tervatit,  not  a  performer  at  a  theatre,  1  Esp.  R.  386. 

(6)  74.  Menacing  journeymen,  workmen,  and  ser- 
vants in  trade,  5  Geo.  4,  c.  96 ;  6  Geo.  4.  c.  129,  s.  3. 
Imprisonment,  three  calendar  months,  5  Burn's  J .  Ser- 
vants, 423. 

(r)  74.  Journeymen  in  trade,  common  assault,  9 
Geo.  4,  c.31,  8. 27,  or  indictment  at  common  law. 

(d)  74.  9  Geo.  4,  c.  31,  s.  16&26;  Burn's  J. 
Servants. 

(e)  8  Inst.  134 ;  3  Bla.  C.  4  ;  1  Bla.  C.  428,  note 
13 ;  what  master  may  do  after  recaption. 

(/)  iSemble,  not  unless  on  application  of  servant 
impressed,  &c.  70,  notes  (t),  (u). 

(g)  79,  note  (y).  Action  ccue,  or  if  an  illegal  entry 
to  house,  tretpaa.  79.  note  (v).  Or  if  contrary  to  in- 
denture, action  of  covenant  tnereon.  Where  an  ab- 
duction has  been  by  force,  then  tretpau  is  best  form  of 
proceeding,  1  Salk.  380;  but  case  for  enticing  and 
harbouring  is  in  general  preferable,  F.  N.  U.  167; 
Winch.  51 ;  2  Lev.  63;  1  Lev.  240;  6  T.  R.  221 ; 
Cowp.  54 ;  2  Bar.  &l  C.  448.  Action  may  be  against 
servant  or  third  person,  but  not  both,  3  Burr.'i346. 

(h)  79.  2  Stark.  R.  489. 


XXX 


analtticax.  table 


1.  Subfect^matUr. 

9.  Highu, 

3.  h\furie$aHd  OfffUfia* 

4.  Remotes  mm4  PuMmmtM^ 

I.  THE  PERSON. 

• 

II.  Relative  righto. 

V.  Master  and 

servaDt  or  clerk. 

1.  Right  of 

roaster  .... 

2.  To  aervices  of. 

3*  Debauching   fa- 

(emlinued.) 

(ottUinued,) 

male.servant. . . . 
4.  Solicitation  chas- 

Action  pet  qHad,(i) 
Trespass,  wben.(i) 

thy   

Suit  in  ecdesiasUcal  coart(Jlc} 

5»  Solicitation  to 

rob^  &c 

Indictment,  misdemeanor.(/) 

3.  Miso^odact   by    ur- 

vanl,(m) 

1.&  2.  Servanto  in 

husbandly  or 

trades  

Pischaise.(*i) 
Not  correction.(o) 

Arbitration.(p) 

■ 

JusUees.(9) 
Action. (rj 

• 

Indictment.(s) 

I 

3.  Misconduct  of 

- 

roenial  servanto 

Dischaige.^n) 

Notcorrection.(») 

Action.(r) 

4.  Misconduct  of 

cleiks(0 

Di8charge.^u) 

Not  correcuon.(r) 
Action,  covenant.(y) 

2.  Right  9i 

Action,  case.(i) 

servanda).. 

1,  Servant's  own  person 

1.  Same  injuries  ...... 

Same  as  any  individual,  ante,  zvii. 

t 

Ma^  depart.(fr) 

3.  By  master,  battery  . . 

Action,  trespass. 

• 

3.  Leaving  seamen  abroad 

Indictment,  9  Geo.  4,  c.  31,  s.  30. 

3.  Is  person  of  roaster.. 

Battery  of  master 

Prevention.(c) 

But  no  action. (d) 

(t)  79,  note  (&).  Case  or  trespati,  if  an  illegal  entiy 
to  house,  2T.K.  166. 

(k)  Burn's  Ecc.  L. 

(0  2  East,  5,  17 ;  6  East.  141, 464.  Any  attempt 
or  aolieitation  to  commit  a  felony  or  indictable  mifde- 
meanor,  akhoogh unsuccessful,  is  indictable  as  amis- 
demeanor  at  common  law,  Id. ibid.;  4  Harg.  Stat.  Tri. 
759;  Russ.&  R.  C.  C.  107. 

(m)  79  to  88.  Righto  and  duties  in  general  of  ser- 
vanto in  hutbandrjff  tnenuU  servanto  and  clerhs;  and 
see  1  Bla.  C.  424,  425;  3  Bla.  C.  428 ;  Bum's  J. 
^eivanto. 

(n)  75  to  78.  For  what  miseonduot  and  when 
servant  has  no  right  to  clothes,  75,  note  (m). 

(o)  78,  75.  Must  not  correct  servant  in  hnshandry 
or  trade,  or  menial  servant »  1  Bar.  Ac  C.  469.  What 
correction  of  a  saiUtr  or  toldier  allowed.  78,  74.  Lia- 
bility  of  captain  of  a  ship  for  excess  in  correction,  8 
Campb.  42;  1  Stra.  695;  2  8tra.  944;  2  Car.  &  P. 
148  ;  Bui.  N.  P.  19. 

(p)  72.  76.  5  Geo.  4,  c.  96,  to  what  labourers. 

(q)  72  to  74.  When  or  not  justices  have  jnrisdic- 
tion,  20  Geo.  2,  c.  19 ;  4  Geo.  4,  c. 34 ;  9  Bar.  &  C. 
603.  628.  Comlnnotiont  of  servanto  in  trade,  6  Geo,  4, 
c.  129 ;  9  Gen.  4,  c.  31,  s.  25.    Justices  have  no  juris- 


diction over  menial  servanto. 

Sr)  Action  on  express  or  implied  oontract. 
«)  74.  Assaulta  to  raise  wages  indictable,  9  Geo. 
4,  c.  31,  s*  25.  Indictment  for  conspiracy  to  raise 
wages  at  common  law.  The  5  Geo.  4,  e.  96,  and  6 
Geo.  4,  c.  129,  repealed  statute  of  punislimeiito  against 
conspiracies,  and  only  punish  vMauee,  threate,  or  inti- 
midathitt, 

(r)  80  to  83.  Duties  and  rights  of.  80,  81.  Cava- 
nant$  by,  6  Bing.  354,  82.  Oflences  of  larceny,  em- 
bezzlement, &c.  82,  83.  Liability  of  a  surety,  and 
precautions  to  be  observed  by  him,  2  Vem.  518  ;  Chit. 
£q.  Dig.  264. 

(h)  81 .  For  what  eause  may  diachaige. 

(a)  73  to  75. 

(y)  6  Bing.  354. 

(0  Action  on  case. 

(<r)  72.  When  he  acquires  a  settlement.  72.  When 
may  stipulatie  against  it,  6  Bing.  163.  82.  Right  to 
talirh  customers. 

(J))  Fit.  N.  B.  168;  Bro.  Labourer,  51 ;  Trcapasa, 
349;  1  ma.C.428. 


i 


e)  2  Rol.  Ab.546. 
d)  3  Bla.  C.  142,  143. 


OF  RIQHT^  INJURin  AND  EKMEDIE8. 


1.  Sa^mt  wmitfT. 

2.  Ri^Hi. 

3.  IiffuH€»and0jf§»9i$. 

4.  Rinudiet  and  Pmmkmmk. 

1.  THE  PERSON. 

U.  Relative  rights. 

V.  Master  and 

KTvant  or  clerk. 

1 

2.  Right  of 

servant .... 

3.  To  maintenance,  £cc. 

Withholding    

Pepartiire.(e) 

(emUtMUgd.} 

Action. (/) 

Indictroent.(g) 

4.  Vot  to  medical  care. 

(*) 

■ 

6.  Not  to  clothe8.(i) 

6.  Right  to  wages  .... 

Withholding  of. 

1.  Menial  servant 

Action.(ile) 
Justices.n) 

2.  Other  servants.. 

7.  A»tochaxtu:ter(iii).. 

False  character. 

X     ' 

1.  False  bad  cha- 

m 

lacter. 

1.  Libel   .. .. 

Action.^m) 
Action.(m) 

2.  Verbal.. .. 

2.  False  good  cha- 

• 

racter    

Penalty,  32  Geo.  3,  e.  50. 
Action  on  case.(m) 

U.  PERSONAL 

PROPERTY. (»)  .. 

1.  Tangible  property. 
1.  In  mdtml  patatt' 

tioik  .•......•• 

1 .  Illegal  takings. 

^        1.  Not  criminal  .. 

1.  Prevention. 

1.  Re8istance.(o) 

i 

2.  Stoppage  in  transitu.(p) 

3.  Recaption.(9) 

1 

4.  Seizing  of  game.(r) 

6.  Replevin,  action  of.(«) 

* 

' 

6.  Detinne.(t) 

• 

• 

7.  Bill  in  equity .(ti) 
2.  Compensation,  damages. 

t 

1.  Action,  tit>vcr.(x) 

2.  Action,  trespass  .(jr) 

3.  Jnstices,  sannn8i7.(x) 

MSBla.  C.  142, 143. 

(j)  On  contract  express  or  implied. 

(g)  84.  Indictroent.  when  servant  of  tender  years 
sumd  or  ill  uied.  2  Camp.  650;  Russ.  &  R.  C.  'lO-, 
1  Leach,  137 ;  1  Bla.  C.  428,  note  13. 

(fc)  77.  n.  (c).  3  Bos.  &  Pul.  247 ;  Cald.  627  ;  4 
Bora's  J.  Poor,  26  ed.,  239.    Aliter,  if  contract. 

(i)75,n,(m). 

{k)  78.  When  recoverable,  1  Bla.  C.  425,  notes  5, 
6.  428,  note  16 ;  5  Bidg.  135.  When  forfeited,  2 
Staik.  R.256;  Bum's  J.  tit.  Servants,  III. 

(0  72,77,78.  When  entiUed,  Burn's  J  Servant,  IV. ; 
4  Geo.  4.  c.  34  ;  5  Geo.  4.  c.  95 ;  6  Geo.  4,  c.  129. 
And  when  justices  can  act.  Bum's  J.  Servants,  IV.; 
9Bar.&C.603.  608. 

(a)  78,  79.  No  action-  lies  for  lefusal  to  give  cha- 
Ticter,  3  £sp.  R.  201.    AUter,  for  malicknulti  giving  a 

false  bud  character.  ^.^^*  ^  ^°1-  ^^^  *  ^  ^^^'  ^  ^' 
578.  Liabtfity  for  giving  a  (9\(e  favourable  character, 
32  Geo.  3,  c.  56 ;  also  action  at  common  law,  Ham's 
J.  Servants,  XXXI.;  Fotter  v.  Charles,  6  Bing.  396  j 
7  »iDg.  105. 

(a)  84  to  145.  T.  The  nature  of  personalty,  and 
tttenl  ktJitff  are  stated  and  divided  ioto  those,  First, 
Tasgible  and  in  possession,  such  as,  1.  Animals, 
birds, and  iish;  2.  Moveablen and  ships;  3.  Growing 
plants  tad  emblements;  4.  Fixtures;  5.  Things  mixed 
of  realty  and  peraomlty ;  JS,  Stock  and  funds ;  7.  Se- 


ouriues  \  Secandijf,  Thinga  in  possession  but  tut  taw- 

fihUf  such  as  copyrights  ;  Thirdly,  Chotn  in  aetkm* 
I.  Then  is  considered  the  extent  of  interest.  IIL 
Time  of  eojoymeDt.  IV.  Number  of  owners.  V* 
Modei  of  acquiring  titles,  of  which  fourteen  are  enuoso- 
rated.  VI.  Cantracti  are  considered  in  general  and  ia 
pttrticulrtr  as  regards  Salts  and  Guarantees.  Then  from 
page  130  to  1-10,  injuries,  and  ofieooes,  aod  reaaodiea, 
and  punishments,  are  consideied,  and  are  stated  in 
the  above  Aoalysis. 

For  the  particular  civil  and  criminal  injuries  or 
oAeoces,  as  they  vary  accoiding  to  the  nature  of  the 
thing,  see  the  enumeration  of  each  in  partes  84  to  146; 
the  above  Analysis  ooly  states  the  geuerul  rules. 

(o)  130,  131.  Besiitance  by  force,  but  not  using  a 
dangerous  instrument,  Id.  note  (i/\  past,  chap.  vii. 
(p)  131,  note  (6).  Stonftiag  iirtrnusitu, 
(9)  130.  Reraption  with  force,  1  B.  &  C.  514 ;  8 
B.iicC.259;  9h.&C.59,60;  7Bing66L  When 
illegal  to  enter  another's  land  to  retake,  8  biug.  186 ; 
post,  chap.  vii. 

r)  131,  nolo  ^fc\  Seizure,  game,  405,406* 
sS  131,  note  (d).  Replevin, 
t)  131,  note  ^e*).    Detinue, 
u^  131,  note  ? /*).  Sperijic  delivery  of  chattel, 
x)   131,  note  ^).  Trt*ver» 
y)  131,  note  (ft).  Trespatt.' 
(s)  131,n.(i).  7&8Geo.4,c.29,aiidc.30,8.24. 
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ANALYTICAL  TABLE 


1.  Subftet-matter. 

2.  Rights. 

3.  Injurietand  Offences. 

4.  Remedies  nnd  Psimtkmenis. 

II.  PERSONAL 

PROPERTY 

i.  Tangible  property. 
1.  In  actual  posses- 

(continued,) 

gion 

2.  Criminal  takings 

Cconttiiued.^ 

1.  Feloniously 

I.  Prevention. 

1.  Resistance.(fc) 

2.  Recaption.(c) 

3.  Searcn  warrant. 

2.  CompensaUon. 

I.  Justices,  sumroaiT.(<') 

2.  Restit.  afier  convictiOD.(c) 

3.  Action,  when.(«)^ 

3.  Punishment. 

• 

1.  Summary. (<f) 

2.  Indictment.(/) 

2.  Embezzlements 

Recaption,  (g) 

ActiDn.(fc) 

Indictment.(t) 

3.  False  pretences 

Recaption.(fc) 

Action. (0 
Indictment.(m) 

4.  Threats. 

I.  Extorting  mo- 

. 

ney  by  threats 

or  duress  .... 

Indictment,  misdemeanor,  (n) 

2.  Assaults  with 

intent  to  rob. . 

Indictment,  felony,  (o) 

V 

3.  Menaces  or  for- 

• 

cible    demand 
with  intent  to 

steal 

Indictment,  felony,  (p) 

(a)  130  to  132.  What  not  a  felonious  taking,  Bear 
y.  Alexander,  Hurn's  J.  Horses,  I. 

(6^  132.  What  resistance,  see  chap.  vii. 

(e)  132,  chap.  vii.  Hei'aptionafterfelonimts  taking; 
when  may  retake,  3  Bla.  C.  4,  note  3.  Blay  retake 
thing  stolen,  unless  dulv  sold  in  market  overt,  2  Bla.  C. 
449,  450 ;  Burn's  J.  Horses,  II.  Pawnbroker's  shop 
not  a  market  overt,  and  trover  always  lies  against 
pawnbroker  after  demand,  2  Stra.  1187  ;  1  Stark,  R. 
472;  2  Campb.  336;  1  Wits.  8.  If  sale  in  market 
overt,  still  alter  conviction  the  owner  is  entitled  to 
retake  or  recover  from  person  then  in  possession,  2  T. 
R.  750 ;  and  7  &  8  Geo.  4,  c.  29.  s.  57,  directs  award 
of  restitution,  unless  bill  of  exchange  or  note  baud  jide 
negotiated.  Horsei^  particular  law,  2  6c  3  Ph.  &  M. 
c.  7 ;  31  Rliz  c.  12.  If  no  sale  in  market  overt,  owner 
may  retake,  s.  5;  Bum's  J.  Hoises,  II.;  2  Bla.  C. 
451.  But  after  regular  sale,  the  original  owner  can- 
not maintain  trover  till  after  conviction,  2  Car.  &  P. 
41,  43.  Must  not  advertive  reward  for  return,  7  &  8 
Geo.  4,  c.  29,  s.  59. 

(d)  133.  Juiftices*  summary  interference  in  case  of 
felonious  taking,  is  confined  to  horses,  2  &  3  Ph.  &  M. 
c.  7;  31  Eliz  c.  12;  Burn's  J.  Horses,  II.;  and  to 
horses  stolen,  and  not  when  obtained  by  false  pretences, 
2  Stark.  R.  76.  Does  not  extend  to  other  chattels 
whereof^ Wtftiry  has  l>een  committed,  see  7  &  8  Geo.  4, 
c.  29  As  to  hares  and  rabbits,  dogs,  amfiued  beasts 
or  birds,  pigeons,  fish,  certain  ttees  and  shrubs,  un« 
derwood,Tences«  posts  and  rails,  fruit,  roots,  &c.  not 
larceny  ^  but  justices  have  jurisdiction.  Id.  s.  30. 


(e)  133.  Action  in  general,  in  case  offelontf,  not 
allowed  till  after  prosecution,  2  T.  R.  750 ;  2  Car.  &  P. 
41 ,  43.  In  case  of  horses  may  sue  in  detinue  or  re- 
plevin, unless  sale  in  market  overt,  2  &  3  Ph.  &  M. 
c.  7,  s.  5.  So  action  not  taken  away  if  will  or  writings 
stolen,  7  Ai  8  Geo.  4,  c.  29,  s.  24.  133, 134.  Crimi- 
nal tmhetslements  do  not  take  away  action,  Id.  s.  52. 

(/)  131.  Indictment,  larceny,  7  &  8  Geo.  4.  c.  29; 
Burn's  J.  Larceny.  Particular  animals  and  chattels, 
particular  provisions,  Id.  ibid.  84  to  101. 

(g)  130,  133.  Recaption,  past,  chsLp.  vii, 

(A)  133.  Action  expressly  reserved  by  7  &  8  Geo.  4, 
c.  29,  s.  52. 

(0  133,  134.  Indictment,  7  &  8  Geo.  4.  c.  29. 
s.  46  to  52.   . 

(k)  130,  131,  134,  post,  chap.  vii.  Recafriion  ;  no 
property  passes  in  goods  obtained  by  false  pretences, 
and  they  may  be  rescued  or  retaken,  1  Bar.  &  C.  514 ; 
2  Dowf.  &  R.  755;  7  Taunt.  59. 

(0  1 34.  Action  of  tvtwer  or  rase,  or  auumpsit  against 
deceiver,  1  Stark.  R.  20 ;  but  if  credit  be  not  Spired, 
then  in  case,  9  Bar.  &  C.  59. 

(m)  Indictment  on  7  &  8  Geo.  4.  c.  29,  s.  53; 

Burn's  J.  Cheat.     Even  against  a  minor  pretending  to 

,  be  of  age.  Id.  I.    For  obtaining  enlisting  money,  10 

;  Geo.  4.  c.  6.    At  common  law  for  coitxpiracu,  3  T.  R. 

98  ;  5  Dowl.  &  R.  611 ;  not  otherwise,  1  Stark.  R. 

402. 

(r)  134.  At  common  law,  Bum^s  J.  Threats. 

(o)  134.  7  &  8  Geo.  4,  c.  29,  s.  6. 

\^p)  134.  Ilnd. 


OF  RIGHTS)  INJURIES,  AND  REMEDIES. 
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la  aUBftCt'WtSitttm 

2.  RighU. 

3.  Infurim  and  Ofmwm, 

4.  Remediet  and  PunkhmtntM, 

11.  FERSOXAL 

PROPERTY. 

1.  TiBgibfe  property  . . 

1.  Inactoalpoiaession.. 

4.  Threats  (omtMiMd.) 

^towiiuMBd,) 

(contUmed.) 

4.  AnymeDaceor 
threat   to   im- 
pute  infamoui 
crime  with  in- 

tent to  extort.. 

Indictment,  felony.  (9) 

6.  Letter  or  writ- 

inpf,  demanding 

with    menaces 

any  chattel  or 

to  accuse  with 

intent  to  steal . 

Indictment,  felony,  (r) 

6.  Threat  to  de- 

stroy com,  hay. 

or  straw    .... 

Indictment,  felony.  (<) 

2.  Illegal  detentiota. 

1.  CivU    

Recaption,  (t) 
Replerin,  action,  (u) 
Detenne,  action,  (x) 
Trover,  action.  Cy) 
Bill  in  equity.  (1) 
Seizure,  heriot  (a) 
Seizure  for  tolls.  (6) 

2.  Criminal  embez- 

zlements   

Remedies,  ante,  zzzii. 

3.  Damaging. 

1.  Whtn  not  crimi- 

nal, {e) 

1.  Injuries       by 

Case,  action  of.  (d) 
Action  on  contract,  (d) 

2.  By  others. 

Malfeazance 

Trespass,  (e) 

Misfeasance  Case,  (e) 

Negligence .  Case.  (/) 

2.  When    criminal 

or  malicious,  (g)  Indictment,  or  summarily  before 

justices,  (fc) 

1.  In  general,  in 

nature    of  fe- 

lony 

Indictment,  or  justices  sommariiy. 
(0 

2.  Malicious,  va- 

rious acts .... 

Action  against  hundred,  (fc) 

iq)  134.  7  &  8  Geo.  4,  c  29,  s.  7. 
(r)  134.  Ibid.  s.  8. 
(1)  13S.  4  Geo.  4,  c.  54,  s.  3. 
(t)  135.  Recaiftion,   I  B.  &  Cres.  514 ;    7  T.  R. 
59.    When  cannot  enter  stranger's  land  to  reuke,  8 

Biog.  186;    i  B.  &  Adol.  394;    poK,  Racaplion,  c. 

vi. 

(m)  135.  Btplemm,  1  Chit  PI.  188  ;   2  Stark.  288. 

(I)  135.  Deiinue,  1  Chit  PL  139. 

(1)  135.  3  Bla.  C.  152 ;   1  Chit  PI.  176. 

(s)  135.  Bill  lies  to  restore  specific  chattel,  pott, 
e.1. 

(•)  135.  2  Saond.  168,  note  I. ;  3  Bla.  C.  15. 

(6)  135.  P«t.  c  vii. 

(c)  135, 136. 

(i)  135.  Againit  baUca  case  or  aaumptitt  1  Chit 

▼01,1. 


PI.  153  to  159. 

(e)  1 35.  Against  third  persons,  trespass  or  case,  accord- 
ing to  the  nature  of  the  injury,  whether  direct  or  only 
conseqMntial,  and  whether  the  chattel  was  in  possession 
of  an  owner  or  a  third  person,  1  Chit.  PI.  193  to  200. 
If  consequential  only,  as  firing  near  a  decoy,  ease,  2  B. 
&  Cres.  934;  ll£ast,571. 

(/*)  135.  Case  for  mennegiif^ce  or  n^sosofice  or 
the  consequences  of  a  public  nuisance,  1  Chit.  PI.  153 
to  159 ;  3  Bla.  C.  153, 154. 

(g)  136,  137. 

(h)  136.  7  &  Geo.  4,  c.  29 ;  Bum's  J.  Larceny. 

(t)  136, 137.  Ibid.  c.  30 ;  Burn's  J.  MaUdous  In- 
juries. 

(k)  137.  Ibid.  c.  31;  action  against  hundred  where 
fumituiei  &c,  destroyed  with  building. 


ANALYTICAL  TABLE 


1.  Stibftet-matter, 

S.  Bigktt, 

3.  Injuria  and  Ojfmeet, 

4.  Remediet  and  PuMmentt. 

IL  PERSONAL 

\ 

PROPERTY. 

1.  Tangible  property. 

1.  In  actual  possession.. 

3.  Damaging^rontifiufd.) 

(continuid.) 

(eontinuBd.) 

3.  Petty   malici- 
ous injuries  not 

exceeding  6/.  . 

Justices  summarily.  (I) 

4.  Cruelty  to  anl- 

mals ........ 

Justices  summarily,  (m) 

5.  Poisoning 

game  or  eggs, 

&c 

Justices  summarily,  (n) 

6.  Slaughtering 

1 

Hones 

Justices  summarily.  (0) 

7.  Injury,  British 

plate  ^lass    . . 

Indictment,  febny.(p) 

8.  Injunei,  Eng- 

lish linen  com- 

pany  

Indictment,  felony.  (^ ) 

• 

9.  Conspiracy  . . 

10.  Threats  to  de- 
stroy       com, 
grain,*  hay,  or 

Indictment,  (r) 

straw     

Action.  («) 
Indictment.(c) 

«.  Rights  to,  but  without 

adutU  po8session.(u) 

Same  injuries   

Same  remedies.(ti) 

3.  Rights  in   remainder 

or  reversion,  (s)  . . 

Same  injuries.(c^ 

Prevention.(y) 
Justices.(t) 
Indictment(a) 
Case.(x) 
Bill  in  equity.(fr) 

4*  Right  in  joint  tenancy, 

itc.(c) 

Same  iniuries 

Same  remedies.(c) 

t.  Not  tangible,  (a).... 

In  possession,  or  in  re- 

^^■••■•^^   •  ■  ■■  %■  9  M\f9  ■•■    •■    ••    •• 

1.  Copyright  in 

mainder  or  reversion. 

books  &mutic.(e) 

f  •  Boats  and  scalp- 

lure8.(/) 

(l)  137.  Justices  summaril^jr,  7  &  8  Geo.  4,  c.  30, 
a.  24 ;  Bum's  J.  Malicious  Injuries. 

(m)  137.  3  Geo.  4,  c.  71 ;  Bum's  J.  Cattle. 

(n)  137.  1  &  2  W.  4,  c.  32,  s.  3.  24.  Pouoning 
poultry  actionable  at  common  law,  137. 

(0)  137.  26  Geo.  3,  c.  71 ;  Burn's  J.  Horses. 

Ip)  137.  13  Geo.  3,  c.  38 ;  Bum's  J.  Malicious 
Injuries. 

(a)  137.  4  Geo.  3,  c.37,  s.  16;  Burn's  J.  Malici- 
ous Injuries. 

(r)  137.  Not  if  merely  to  take  eame,  13  East,  228. 

(<)  10,11.  When  the  criminal  act  is  declared  a 
felanfi,  in  eeneral  no  action  lie^  until  after  conclusion 
of  prosecution,  but  sometimes  it  is  enacted  otherwise. 
When  the  injury  is  only  a  mudemtanor  then  action  im- 
mediately Iks,  10,  note  (a),  11,  note  (jg). 

(t)  137.  4  Geo.  4,  c.  64,  s.  3;  Bum's  J.  Threats. 

(u)  157.  Prevrntum,  see  ISO,  131.  Remedy,  case 
for  injury  to  reversion,  7  T.  R.  9. 

(«)  137,  138.  Case,  not  trover  or  trespass,  7  T.  R. 
9;  1  Uy.  and  Mood.  99;  d  Bar.  &  Aid.  8«6.  When 
may  sue  in  trespass  or  trover,  2  Caropb.  464;  3 
Id.  187 ;  5  Esp.  R.  35.     When  a  remainder-man  may 


sue  in  trover,  2  T.  R  376. 

(v)  130,  131, 137, 138.     Preuentiant, 

(<)  SembU.  7  &  8  Geo.  4,  c.  30,  s.  24,  gives  sum- 
tnary  remedy  for  malicious  injury  to  a  remainder-man 
or  reversion  in  personal  property. 

(a)  138,  159.  Against  a  lodger  for  larceny,  7  &  8 
Geo.  4,  c.  29.  s  45. 

(6)  1 39.  To  protect  remainder-man,  Chit.  Eq.  Dig. 
Chattels  Personal  and  Estate,  [X.,  post,  ch.  vlii. 

(c)  1.S9.  All  to  join,  and  when  not.  7  T.  R.  279; 

5  East,  407 ;  1  Chit.  PI.  74, 75.  Case  against  co-tenant, 
8T.  R.  145.  When  trespass  for  destroying,  8  Bar.  £c 
Cres.  257. 

(d)  139—98.  See  division,  ante,  xxxi,  as  to  soch 
property,  and  injuries  to  same  in  general,  l59,  140. 

(«)  Books  and  Mu$ic,  8  Ann,  c.  19;  12  Geo.  t, 
c.  36  ;  15  Geo.  3,  c.  53 ;  41  Geo.  3,  c.  107 ;  54  Geo. 
3'.  c.  156 1  decisions,  Chitty's  Col.  Stat.  181 ;  2  Chit 
Commercial  Law,  198  to  205  ;  4  Bing.  540;  2  Young 

6  J.  166 ;  Godson  on  Patents. 

(J)  98.  BuUi  and  Sculptwret,  38  Geo.  3,  c.  71, 
virtually  repealed  by  54  Geo.  3,  c.  56 ;  decisioos. 
Chit.  Col.  Stat.  190. 
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1.  Sv^-matter, 


II.  PERSONAL 
PROPERTY. . . 
1  Noc  Tumble. 

3.  Engravings    aod 

prinb.(g) 

4.  In  patterns   for 
linen,  &c.(A) 

5.  Patenis  in  gene- 

«uo 


S.  Cboses  in  action^ n) 


Z.Bighit, 


1. 


On  CotUracts, 
1.  Of  Record. 

1.  Judgments. . 

2.  Recognianoes 


2.  By  specialty, 
1.  To  pay  money. 


2.  To  perform 
other  act . . 


3.  To  omit 


3.  Jn/uiiei  aiui  O^eacei. 


Piracies 


1.  Nonpayment  of  mo- 

ney   

2.  Nonperformance  of 

other  act 

Nonpayment 


3.  By  simple   con- 
tract 
1.  To  pay  money. 


Breach,   nooobservance. 
Breach,  commission .... 


4.  Remediet  and  Punithmenti, 


Action,  case.(il() 
Action,  covenant.(0 
InjuDctioD,  eqaity.(m) 


Nonpayment , 


1.  Set-o£f.(o) 

2.  Action  of  debt(p} 

3.  Scire  iacias.(9) 

1.  Set-o£f^o) 

2.  Distress,  when.(r) 

3.  Action,  debt.(s) 

4.  Covenant(t) 

Spedfic  performai]ce.(it) 
Action,  oo?enant(x) 

1.  Injanction.(y) 

2.  Entry  for  forfeitare.(x) 

3.  Action,  covenant.(a} 


1.  Set-off.(6) 

2.  Rent,  distress^e) 

3.  Action,  as8umpsit.(<i) 

4.  Action,  debt(g^ 


{§)  98.  £ii^i«lii^s  and  PrintSt  8  Geo.  2,  c«  13 ; 

7  Geo.  3,  G.  38 ;  17  Geo.  3,  c  57 ;  decisions.  Chit. 
Cd.  Slat  192 ;  4  Bing.  234. 

(i)  98.  Patterns  an  Linen,  &c.  27  Geo.  3,  c.  38;  34 
Geo.  3,  c  23;  decisions.  Chit  Col.  Stat  195. 

(i)  96.  Patsiiis,21jacl,c.3;  Godson  on  PatenU; 
3CbitCoLSUtl97. 

{k)  159.  Some  of  these  statutes  expressly  prescribe 
tiK  moedy,  as  54  Geo.  3,  c.  156,  s.  4 ;  Id.  c  56,  s.  3 ; 

8  Geo.  2,  c  13,  s.  1  ;  17  Geo.  3,  c.  57,  s.  1 ;  27  Geo. 
3,  c  38,  s.  2.  The  penaiHet  are  not  recoverable  unless 
ibe  reqaisitcs  of  the  statute  have  been  complied  with, 
1  Bis.  R.  333 ;  7  T.  R.  620.  But  it  is  otherwise  as 
to  aa  action  on  the  case,  7  T.  R.  620.  See  2  Chit.  PI. 
760  to  768. 

(0  S  Sim.  &  Stu.  1. 

(r)  140.  Port,  ch.Tiii.;  3  Meriv.  6f4;  2  Ves.  & 
B.  tl8 ;  3  Ves.  &  B.  17 ;  17  Ves.  422  ;  1  Jac.  &  W. 
481 ;  1  Madd.  Ch.  Frac.  157  to  165 ;  2  Bla.  C.  407, 
note  14 ;  3  Id.  427.  note  1 ;  3  Chit  Com.  L.  622 ; 
3  Cbit  Eq.  Dig.  Injunction,  1054. 

{>)  Constitute  a  right  to  receive  numey  oj  to  the 
peifermanet  of  some  contract. 

{o)  140.  ch.  vii.  Sti-of  6y  plea  or  notice  ;  2  G.  2, 
c.  22,  s.  13;  8  Id.  c.  24,  s.  4.  But  not  to  judgmenti 
or  records  tf  set-off  be  due  on  simple  contract.  See  6 
Taunt  176 ;  8  Bing.  202 ;  7  Id.  29,  61.    May  be  by 


motion  to  Court  to  set  off  one  judgment  against  the 
other,  8  Bing.  202  ;  and  even  to  stay  execution  till  the 
latter  can  be  effected,  7  Bing.  435.  In  bankruptcy, 
6  Geo.  4,  c.  16,  s.  50 ;  8  B.  &  Cres.  105. 

(p)  140,  141.  Gilb.  Debt,  391,  392;  1  Chit  PI. 
126. 

(f )  Tidd's Prac.  9ed.  1122,  23;  2Saund.R.  72. 

(r)  See  note  (o),  itipra.  Always  by  plea,  8  Geo.  2, 
c.  24,  8.  4.  140.  ch.  vii.  For  rent,  or  rent  charge,  or 
annuity,  when,  4  Geo.  2,  c  28,  s.  5. 

(<)  141.  Com.  Dig.  Debt,  A.  1. 

(t)  141.  2  Ld.  Raym.  1536.  Com.  Dig.  Covenant, 
A.  1. 

(tt)  Ch.  X.  Specific  performance  when  compelled  ia 
equity. 

(x)  141.  Ante,  note. 

(y)  141.  Injunction  when  granted  a^inst  breadi 
of  contract,  covenant,  or  trust,  post,  ch.  viii. 

(s)  288. 

(a)  Ante,  note. 

(b)  Ante,  note(a).  May  purposely  purchase  goods 
and  set  off  the  price  against  a  prior  debt,  post,  ch.  vii. 

(e)  140.  Not  unless  under  a  demise,  post,  ch.  vii. 

(d^  141*  In  all  cases  of  contract  not  under  seal. 

(e)  Not  if  money  payable  by  instalments,  and  all 
liot  due  or  against  executor,  1  Hen.  B.  547 ;  5  Bing. 
200. 
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ANALYTICAL  TABLE 


1.  Suyect^matter, 


II.  PERSONAL 
PROPERTY, 
d.  Cboses  in  action. 
(contiimed.) 


3.  Injurie$  and  Oftncet*      4.  RemMtiet  and 


3.  By  simple  con 
tract. 
1 .  To  pa  J  money .... 
{continued), 
i.  To  perform  other  acts. 
1.  To  deliver  goods 
sold 


J.     Warranty  of 
goods  


Nonpayment 
(continutd.) 


NondeliTery 


Misrepresentation 


3.  To  perform  other 
acts 


4.  Not  to  perform 
or  to  omit 

5.  Other  represen- 
tations respecting 
goods  


1 .  Omission 

2.  Commissioiis 

3.  Misfeazance 

4.  Malfeazance 

Wrongful  performance. . 


II.  Not  on  Contract, 
1.  Legacy  (6) 


Nonpayment 
I         S.Distributiveshare  Nonpayment 


Deceit  and  damage. 


5.  Action  cate»(/) 

6.  Injunction  against  pmyiDg^) 

X 

1.  Caption,  when,  (h) 
9.  Detinue,  when,  ^i) 

3.  Action,  assumpsit.  (Ic) 

4.  Bill  for  specific  performance.  (/) 

1.  Return  goods,  when  or  not.(m) 
?.  Refuse  payment,  when,  or 
not.  (n) 

3.  Reduce  price,  (o) 

4.  Action,  assnmpsit.(p) 
3.  Action,  case.  (9) 

1.  Specific  performance,  (r) 

2.  Injunctions,  when,  (t) 

3.  Assumpsit  (t) 

4.  Case,  when,  {u) 

1.  Injunction,  (r) 

t.  Action,  assumpsit(3f) 

2.  Case.(s) 


1.  Assumpsit.  (1/) 

2.  Case,  (a) 

Action,  when,  or  not.  (b) 
Bill  in  equity,  (c) 


(/)  143,  note  (<f).  If  fraud  in  purchase  and 
credit  not  expired,  the  declaration  must  be  in  case, 
9  B.  &  Cres.  59. 

(g)  Pottt  ch.  viii.  Injunction  against  paying  when, 
ChiL  Eq.  Dig.  1056. 

(&)  no.  When  may  take,  7  B.  &  Cres.  26;  Shop. 
Touch.  225;  Long  on  Personal  Property,  147,  148; 
RoberU's  Stat.  Frauds,  163  to  170.  When  not,  1 
Taunt.  318;  2  Campb.  240 ;  5  Bar.  &  Aid.  492  ;  2 
Bos.  &  P.  584 ;  Cowp.  294 ;  although  purchaser  paid 
the  price  in  advance,  see  cases  3  Chit.  Com.  L.  126, 
and  case,  as  to  loss  by  fire,  6  Bar.  &  Aid.  360. 

(i)  125.  7  B.  &  Cres.  26 ;  detinue  when  for  a 
specific  chattel  sold,  last  note.  Fit.  N.  B.  138  ;  Willes, 
120 ;  1  Dyer,  24,  b. ;  3  Wowles.  104;  2  Bla.  C.  152. 

(k)  3  Price's  R.  68 ;  1  East,  203. 

(0  Post,  chap.  X.  When  it  lies,  Chitty,  Eq.  Dig. 
Chattels  Personal,  and  post. 

(m)  126.  In  case  of  warranty  of  a  specific  chattel 
purchaser  may  immediately  refuse  to  take,  but  cannot 
return  it  after  once  accepting,  except  where  fraud  or 
express  agreement,  2  Bar.  &  Adol.  456.  But  goods 
ordered  generally,  if  unfit,  may  be  returned  in  a  rea- 
sonable  time,  Id.  ibid. 

(*i)  126.  If  property  returned  immediately,  may 
resist  any  payment,  2  Taunt.  2  ;  aliter  not,  2  Bar.  & 
Adol.  456. 

(o)  126.  May  reduce  damages  by  proof  of  breach 
of  warranty.  2  Bar.  &  Adol.  456. 

(p)  126.  Action  assumpsit  on  express.  Id. ;  posf, 
chap.  X.;  2  East,  451. 


(7)  126.  Dougl.  21. ;  2  Starkie*s  R.  162 ;  2  East, 
446  ;  4  Bing.  73.  This  is  the  proper  remedy  when 
there  is  deceit  without  warranty,  12  East,  11;  4 
Campb.  22. 

(r)  Post,  chap.  x. 

(s)  Post,  chap.  viii. 

(0  6  East,  569  ;  4  Bar.  &  Cres.  345. 

(u)  When  a  breach  of  contract  is  also  a  breach  of 
duty,  or  misfeazance,  or  malfeazance,  and  not  a  mere 
orai.«ision,  case  lies,  per  Bayley,  J.  .'>  Bar.  &  Cres.  605; 
5  T.  R.  142  ;  1  Chit.  R.  1  ;  1  Chit.  PI.  153  to  155. 

(a)  See  c.  viii. ;  2  Swanst.  253;  2  Mad.  198. 

(y)  142.  Assumpsit. 

(s)  142.  Case  when,  see  note  (u). 

(a)  142  When  the  only  proper  remedy,  4  Campb. 
22, 144.  169  ;  12  East,  11.  Case  for  deceit  is  the 
proper  action  when  the  credit  on  which  goods  were 
sold  has  not  expired,  9  B.  &  C.  59. 

(ft)  no  U)  114.  As  to  legacies  in  general,  see  Roper 
on  Legacies,  and  Chit.  Eq.  Dig.  Legacv.  For  a  legacy 
of  a  specific  personal  or  real  chattel  after  assent  trover, 
if  personal,  and  ejectment,  if  chattel  real,  lies,  3  East's 


Moore  &  P.  209  ;  7  Bar.  &  Cres.  542.    So  if  executor 
has  borrowed  the  legacy,  1  Moore  &c  P.  209. 

(c)  110.  Chit.  Eq.  Dig.  Legacies,  viU.,  4 ;  3  Ridg. 
P.  C.  243.  Not  in  Eccles.  Court,  if  devise  of  land  to 
pay  debts,  9  Bar.  &  Cres.  489. 
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i.  Ai^HMolter. 

2.  Rv&tf. 

3.  If^uria  and  Offtncu, 

4.  Remadm  atid  PuMmmtM, 

U.  PERSONAT. 
PROPERTY. 
3.  Cboaes  in  action 

II.  Not  en  Contract. 

2.  Distributive  share. 

{eontitnud,} 

3.  Contribotion   to 

party  walls 

All  ehom  in  action  .... 

1.  In  actual  possession. 
(a)    

NonDBvnient  .■■••.•.•. 

Ariinn  nn  ii<1niinta#*>MttAii  kniul.  ^tl) 

(ocMfinitfd.) 
Nonoavment 

No  action,  (e) 
Bill  in  equity.  (/) 
Suit  in  Ecclesiastical  Court,  atiie, 
xxxvi.  (d) 

Action,  (g) 

Indictment,  (h) 
Indictment,  (i) 
Indictment,  (k) 
ladictroent. 

Indictment.  (1) 

Indictment,  (m) 
Indictment,  (n) 

1.  Resistance,  (i) 

2.  Re-entry,  (t) 

3.  Equity,  injunction,  (tt) 

Criminai  injuries 

to  choset  in  action 

1.  Forgery 

2.  Larceny 

3.  ErobeEslement 

4.  False    Pre- 
tences  

5.  Stealing  or  in- 
juring records, 
&c 

HI.  RF.AT,  PROPER. 
TY.(p) 
1.  CoqMncal(p)  .. 

6.  Concealing  or 
destroying  will 

I.  Oustei»,(r)  and  with- 
holding possession    . . 

vy/ 

(i)S  Bar.  &  Ores.  161  i  t  Man.  &  Ryl.  136,  when 
not 

(«)  110.  T  Bar.  Sc  Cres.  Sit ;  when  otherwise,  1 
Moore  &  P.  «09;  3  Bar.  &  Cres.  6S3 ;  3  Price's  R. 
M ;  4T8aDL  488,  779, 847 ;  6  Taunt.  St9, 

(f)  Chit.  £q.  Dig.  Distribution. 

(g)  14  Geo.  3.  c.  7  8.  s.  41 ;  Chit.  Col.  Stat.  Building 
Act^tChiLPl.  947. 

(h)  144.  Forgery,  11  Geo.  4  and  1  Wro.  4,  c.  66. 

(i)  144-  Larceny,  7^  8  Geo.  4,  c.  t9. 

(k)  Id.  ibid.  Embexaivnent. 

{1}  Id.  ibid.  False  Pretences.  But  the  mising 
nooey  on  a  second  mortgagee,  concealing  the  6r9t,  is 
not  a  false  pretence,  Rex  v.  Codi(rmg<0fi,Car.  &  P.  661. 
Indietaient  lies  at  common  law  for  conspiracy. 

(»)  143.  Injuring  neanU,  &c ,  7  &  8  Geo.  4,  c. 
t9,t.f\. 

(b)  144.  Concealing  or  destroying  o  mil  or  title- 
deeds,  Id.  aect.  9f,  23. 

(«)  145.  Real  property  defined,  146  to  150.  I. 
The  Riohts  to  Real  Profcbty  covsidbred,  145 
to  373.  Of  real  pronerty  in  general,  and  distinction 
between  conoreal  and  ineorporeal,  145  to  147  ;  then 
u  analytical  division  of  the  subject  under  seven  headt 
u  fiven,  145  to  147.  fWtt,  the  different  kindt,  under 
vluch  ten  gemerai  lagai  urwu  are  considered,  with 
thnr  nspectivn  difierent  civil  and  criminal  injuries 
and  ollenoes,  remedies  and  punishments,  affecting 
CBch,  151  to  163.     Then  are  enumerated  thirty-nine 

principal  earpeteal  real  things,  with  their  peeuliar  civil 
sad  crisHnal  injaiies  atid  offences,  ranedies  and  pu« 
mskBNnis  ^pbeahb  to  each,  163  to  203.     Then 

tiirtem  kinds  of  imcaqnireal  real  things,  with  the  pe> 


culiar  civil  and  criminal  injuries,  remedies,  and  pu- 
nishments applicable  to  each,  203  to  229.  Secondly, 
the  difierent  tenuret,  whether  freehold  or  copyhold, 
&c.  229  to  238.  Thirdly,  the  difierent  estate*  or 
quantities  of  interest  in  real  property,  238  to  264. 
Fovinhiy,  the  times  of  enjoyment,  as  whether  in  posses- 
sion, remainder,  or  reveiston,  264  to  268.  FWdy, 
tke  nufid>er  ef  owners,  as  whether  in  Severalty,  Copar- 
cenery,  Joint-tenancy,  or  in  Common,  268  to  272. 
Sixthly,  the  titles  or  modes  rf  aeifuiring  or  losing  an 
interest  in  real  property,  272  to  365.  Seventhly,  the 
dittinction  between  legal  and  enuitable  interests,  365  to 
373.  II.  and  III.  iKjtJRiES,  Gpfencxs,  Remedies, 
AND  PoNisBMENTs  relsdog  to  real  property,  373  to 
413.  These  latter  are  stated  in  the  above  analysis, 
which  points  out  the  usual  injuries  and  remedies,  civil 
and  criminal. 

(p)  150.  Distinctions  between  corporeal  and  incor- 
poreal property,  150,  203  to  205. 

(q)  264  to  268.  Difierence  between  an  estate  in 
po4«ssion,  remainder,  and  revenion,  264  to  268. 
Estate  in  remainder  will  not  confer  a  settlement  or 
prevent  right,  &c.,  the  estate  must  be  vested  in  posses- 
sion. Rex  V.  WilUmghby  with  SlaothUy,  10  B.  &  Cres. 
62.  When  possession  in  fact  is  essential  to  support 
trespass,  post,  381 ;  6  East,  485  ;  16  East,  33  ;  8 
Taunt.  742;  3  Moore,  96;  S.  C.  7  B.  &  Cres.  399 ; 
2  B.  &  Aid.  470  ;  1  Chit.  Pi.  5th  edit.  202  to  205. 

(r)  374, 375.  Ouster  defined,  Co.  Lit  199,  200. 

(s)  375.  Post,  c.  vu.  Resistance  may  be  with  force, 
but  not  unng  a  dangerous  instrument,  2  Salk.  641* 

(t)  375.  How  to  be  made,  post,  c.  vii* 

(tt)  375»  How,  pott,  c.  viii. 
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ANALYTICAL  TABLE 


1.  Subject-miUUr* 


III.  REAL  PROPER. 
TY. 

1.  Corporeal    .... 
(ccntimud,) 


2.  Righu. 


L  In  actual  possession  . 
(continved.) 


3.  Injuriei  and  Offenea. 


1.  Ousters  and  with- 
holding possession 
(eontimud.) 


2.  Trespasses,  (fc)   .. 


4.  Remtdia  and  PuniJimentSm 


4.  Justices  restorinff  po6seBsioii.(x) 

5.  Justices,  where  naif  year's  rent 
in  arrear.  (v) 

6.  Double  valoe.  (s) 

7.  Double  rent,  (a) 

8.  Action,  treble  damages  for  evic- 
tion of  freeholder,  (o) 

9.  Indictment,  fordble  entry  and 
restitution,  (c) 

10.  Justice's    summons     against 
pauper,  (d) 

11.  Equity  against  trustees.  («) 

12.  Action,  ejectment  (/) 

13.  Writ  of  dower,  (g) 

14.  Bill  of  peace  to  quiet  posses. 
sion.(A) 

15.  Punishment  by  indictment  for 
forcible  entry,  (t) 

1.  Prevention.  (/) 

1.  Resistance.  (0 

2.  What  instruments  may  be 
set.  (m) 

3.  Driving  off  cattle,  (n) 

4.  Distress,  damage-feasant, 

(0 

6.  Apprehending  trespasser. 

(P) 

6.  Bill,  injunction.  (9) 

7.  Bill  of  peace,  (r) 

2.  Compensation. 

1.  Summary,  justices.  («) 

2.  Summary,  game,  (t) 

3.  Action,  trespass,  (u) 

3.  Indictment,  when,  (v) 


t 


[x)  375,  376.  How  to  proceed,  pott,  c.  x. 

>)  376.  11  Geo.  2,  c  19,  s.  16 ;  57  Geo.  3,  c.  52. 

(«)  376.  377.  4  Ceo.  2,  c  28. 

(a)  377.  11  Geo.  2,  c.  19,  s.  18. 

(h)  377.  8  Hen.  6,  c.  9.  Only  a  freeholder,  8  B. 
&  Cres.  409. 

(e)  377,  378.  Ibid. ;  31  Eliz.  c.  11.  Restitution 
afforded  even  to  a  leaseholder  or  copyholder,  21  Jac.  1, 
c.  15.  Punishment  by  indictment  at  common  law,  see 
poU,  Criminal  Injuries  and  Punishments. 

(d)  378.  Pauper  or  other  detaining  possession  of 
parish  houses  or  land,  59  Geo.  3,  c.  12,  s.  24, 25. 

(e)  378. 

(/)  379,  380.  Action  of  ejectment  in  general. 

(g)  880.  Remedy  at  law  or  in  equity,  which  pre- 
fersble. 

(h)  Poit,  c.  viii. 

(t)  Poit,  401,  on  statutes,  or  at  common  law. 

(k)  380.  VVhat  or  not  a  iretpats.  Id.  ibid.  9  B.  & 
Cres.  591 ;  11  Mod.  74,  130 ;  1  Stark.  R.  22,  58  -, 
4  Campb.  220.  A  mere  eontinuance  is  not  a  trespass, 
380, 38 1 ,  382.  Nor  a  mere  omittion ;  as  not  removing 
tithes,  6cc. 

(/)  381.  Preventions,  with  what  force  and  by  what 
means,  post,  c.  vii.;  2Salk.  641 ;  7  Bing.  316.  Must 
not  kill  assailant  unless  to  prevent  k  forcible  felony  en- 
dangering occupier's  lU'e,  1  East's  P.  C.  273, 287. 

(m)  381.   Not  with  tpring  guns,  except  in  night 


within  house,  7  &  8  Geo.  4,  c.  18 ;    4  Bing.  642. 
As  to  dog-spears,  Court  divided,  1  J.  B.  Mooie,  202. 
Semble,  not  legal,  4  Bing.  642 ;  pogt,  c.  vii.     As  to 
ferodou*  dogs,  6cc. ;  4  Car.  &  P.  297 ;  pott,  c.  vii. 
•  (n)  Ch.  vii. 

(0)  381,  382.  post,  c.  vii.  Cannot  distrain  chat- 
tel in  actual  possession,  6T.R.  138.  Aliter,  as  to 
seiture  under  recent  acts,  see  note,  infra, 

(p)  381,  382.  Under  Game  Act,  l&2Will.4, 
c.  32.  May  apprehend  depredators  in  general /buiui 
committing,  7  &  8  Geo.  4,  c.  29,  s.  43,  and  c.  30,  a. 
22.  By  deer-keepers,  7  &  8  Geo.  4,  c.  29,  s.  29.  Nets 
and  fishing-tackle.  Ibid.  s.  34, 35;  pott,  408.  Criminal 
Injuries  and  c.  vii. 

(9)  381.  Injunction  to  prevent  wilful  trespasses  and 
damage,  c.  viii. 

(r)  Bill  of  peace  to  prevent  repeated  litigation,  pott, 
c.  viii.  % 

(1)  381.  7  &  8  Geo.  4,  c.  29,  depredations  in 
nature  of  larceny  compensated  summarily.  Wilful  or 
malicious  damages,  injuries,  or  spoil,  not  exceeding 
5/.  compensated  summarily,  7  &  8  Geo.  4,  c.  30,  s. 
24,  34 ;  post,  407,  Criminal  Injuries. 

(0  381.  l&2VVill.4,c.32,  pott, 403,  Crim.Inj. 

(u)  382.  No  more  costs  than  damages  unless  verdict 
for  40i.,  or  judge  certifies  trespass  wilful,  &c.,  22 
Car.  2,  c.  9, 

(v)    No  indictment  for  a  trespass,  unkst  a  forci- 
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XXXIX 


I.  SwkJKt-maUer, 

2.  Rights, 

3.  Injuria  and  Ofeneet* 

4.  Remediei  and  PunukmenU. 

m.  REAL  PROPER- 

TY. 

1.  Corporeal    .... 

1.  In  actual  possession  . 

3.  Riotous  demolition.. 

Action  against  hundred,  (w) 

{cmtmued,) 

(eonthmed.) 

4.  Omissions  to  remore 
incumbrances      upon 

Indictment  of  rioters.  («) 

land,  &c.  (y)   

1.  Removal,  (s) 

1.  Not  canyingoff 

tithe 

2.  Distress,  damaee-feasant.  (a) 

3.  Action,  case,  (b; 

wMwmM^^    ••••    ■■    ••    •• 

2.  Not  removing 

other  incnm- 

braaces  

1.  Removal,  (c) 

2.  Distress,  damage-feasant.  (d) 

3.  Action  on  case,  (e) 

5.  Not  repairing  fences 

1.  Distraining  catt]e.(>) 

2.  Action,  Uespa8s.(g) 

(/) 

3.  Action,  case  for.(g) 

4.  Defence  of  action  of  trespass.(fc) 

5.  Writ  to  compel  repair. (t) 

6.  Proceedings  under  ioclosure 

act(fc) 

7.  Punishment  for  crim .  inj  uries.(/) 

6.  Nuisance  (m) 

1.  Prevention.(n) 

1.  Abatement  (n) 

2.  InjunctionJ(o) 

2.  Compensation. 

1.  Justices,  summai7.(p) 

2.  Action,  case.^9) 

3.  Indictment,  if  also  public. 

(•■) 

7.  Misfeaances  or  mal- 

feasances Tuar  to. 

1.  In  palling  down 

adjombg  wall. 

house,  &c 

Action,  case.(j) 

ble  eotiy,  3  Burr.  1701,  1706, 1731 ;  8  T.  R.  360 ; 
not  even  for  a  conspiracy  to  enter  a  preserve  and  kill 
gaae,  13  E^aft,  228;  except  ceruin  entries  for  night 
poaching,  10  B.  &  Ores.  89 ;  post,  401. 

(•)  172,  173,  174,  410.  Action,  case,  7  &  8 
Geo.  4,  c.  31 ;  Chit.  C^l.  Sut.  tit.  Hundred.  A  re- 
Tenaoner  may  sue,  9  B.  fie  Cres.  135 ;  4  M.  &  Ryl. 
130.  The  building  most  have  been  complete  and  in- 
hibited. 8  B.  &  Cres.  461. 
(r)  172,  173,  410, 411.   7  &  8  Geo.  4,  c.  30. 

(5)  382.  Mere  omissions  are  not  trespasses,  and 
tbe  remedy  is  in  general  case,  as  not  removing  tithe, 
IStia.  634;  continuing  an  incumbrance  after  recovery 
io  trespass,  380  to  382  ;  1  Stark.  R.  22. 

(1)  Can  only  remove,  after  request,  to  a  proper  dis- 
tance. tembU^  1  Stark.  R.  173  to  178. 

(a)  May  distrain  damage -feasant,  but  cannot  turn 
incaule,  8  T.  R.72. 

{h)  Action,  case,  not  trespass,  1  Ld.  Raym.  187; 
3Bair.  1891;  8T.  R.  72;  3  B.  &  Cres.  213  ;  2 
Chit  PL  782. 

(e)  Remoire  to  proper  distance,  1  Stark.  R.  22, 
173;  4  T.  R.  364 ;  3  Chit.  PI.  109. 

(<f)  3  WiU.  20;  1  Saund.  221 ;  Com.  Dig.  PI. 
M.26. 

(t)  Cue,  not  trespass,  after  a  recovery  in  trespass,  1 
Staik.  R.  22,  58,  69 ;  9  B.  &  Cres.  591.  So  against 
a  mere  coDtinner  of  a  trespass  erected  or  made  by  ano- 
ther party. 

(/)  9S2.  As  to  the  obligation  to  repair  fence,  193 


to  197 ;  Vin.  Ab.  Fences. 

(g)  382.  1  Salk.  335  ;  2  Young  &  J.  391 ;  1  B.& 
Aid.  59 ;  1  Ld.  Raym.  273. 

(h)  3  Chit.  PI.  5th  edit  1103  to  1105,  and  notes. 

(k)  41  Geo.  '3,  c.  109,  s.  19,  24  to  28 ;  Chit  Col. 
Stat,  tit  Commons. 

(0  196, 197,  post,  407,  Criminal  Injuries. 

(m)  383. 

(n)  383.  How  and  when,  2  Smith's  Rep.  9 ;  2  Salk. 
459.    By  leet  jury,  Burn's  J.  Nuisance.  III. 

(0)  383.  Chap.  viii.  Chit  £q.  Dig.  1055.  Against 
darkening  ancient  lights.  Id.  1053  ;  2  Russ.  R.  121 ; 
2  Swanst.  R.  333;  16  Ves.  338.  Against  powder 
mills,  19  Ves.  617 ;  18  Ves.  211. 

(p)  SmhU,  7  &  8  Geo.  4,  c.  30,  s.24. 

(9)  383  to  385.  267. 

(r)  412.  Only  indictable  when  the  nuisance  was 

Sublic,  not  if  merely  private.  Bum's  J.  Nuisance,  IV. 
udgment  is  to  prostrate  building  if  necessarily  a  nui- 
sance, 8  T.  R.  166.  Aliter,  only  to  stop  the  improper 
use  of  the  building,  Co.  £nt  92. 

(0  2  Stark.  R.  377  ;  6  B.  &  Aid.  837 ;  1  Dowl. 
fie  R.  837.  When  it  lies.  1  Dowl.  fit  R.  Cas.  N.  P. 
35 ;  3  Stark.  R.  162.  But  a  reversioner  cannot  sue 
without  proof  of  actual  iniury.  10  B«  fie  C.  145.  A 
person  must  build  independently  on  his  own  land,  and 
cannot  sue  for  not  propping  up  his  house  whilst  pulling 
down  another,  ficc.  9  B.  fie  Cres.  735. 


AKALYTICAL  TABLE 


1.  Subfeet-maUtr, 


III.  REAL  PROPER- 
TY. 

L  Corporeal 

(amUnued,) 


2.  BighU. 


I.  In  actual  possession 
(continued,) 


IL  In  remainder  or  re- 
version   


3.  lnjusrU$  and  Offences, 


7.  Misfeazances,  &c 
(centinutd.) 
2.  Insufficient  steam 
engines 


1.  Same  injuries  as  to 
p06se8sion.(x^ 

2.  Wa8te(y)    


3.  Breaches  of  covenant 
by  waste,  &c.(^f ) .... 


III.  Parceners,  joint  te- 
nants and  tenants  in 
common(o) 


4.  Bemedia  and  PunithmentSm 


4.  Other  small  injuries 


1.  Same  as  to  a  single 
proprietor. 

2.  Inter  se(p) 


Action,  case.(t) 
Indictment,  costs.(i() 


1.  Prevention.(s^ 

2.  Injunction,  waste.(a) 

3.  Justices,  6ummaiy.(fr) 

4.  Writ,  waste.(d) 

5.  Action,  case.((i) 

6.  Trover.C«) 

1.  Entry  to  repair.(g) 

2.  Injunction.(^&) 

3.  Entiy,  forfeiture.(») 

4.  Action,  covenant.(i) 
6.  Action,  caseY/) 

6.  £jectment.(m) 
Justices,  summary.(n) 


IL  Incorporeal  real- 


Private  rights 


Injuries  in  general  (y)  . . 


1.  Prevention.(f) 

2.  Equity,  injunction.(r) 

3.  Trespa88.(t) 

4.  Action,  ca8e.(t) 

5.  Ejectment.(u; 


Remedies  in  general.(s) 
1.  Prevention. 

1.  Abatement(a) 


(0  2  Dowl.  &  R.  33 ;  6  Moore,  47. 

(tt)  Indictment  and  costs,  I  &2  Geo.  4,  c.  41,  s.  1. 

{s)  Rights  in,  264  to  268.  Injuries  in  general, 
385  to  393. 

(2^)  386  to  393.  As  to  waste  in  general,  5  B.  & 
Ores.  603;  I  Chit.  PI.  161, 162. 

(s)  391.  May  enter  to  prevent.  8  Coke,  146. 

(a)  391,  )wft,  chap.  viii.  4  Madd.  393 ;  5  Madd.  45. 


(6)  392,  n.  {d),  Hemble. 


391,  392.  2  Saund.  251,  259. 

(d)  391.  When  case  or  trespass.  Id. 

(e)  392.  7  T.  R.  13. 
(/)386. 

(f)  389  to  391.  Entr^  to  repair. 
(a)  391,  pcUf  chap.  viii.  Injunction, 
(i)  391.  Entry,  forfeitures,  288  to  291. 

(k)  389,  391.  Covenant,  when  not,  1  B.  &  Cres. 
410 ;  9  B.  &:  Cres.  505 ;  1  Cromp.  &  J.  105. 

(i)  389,  n.  (a).  Case  or  covenant. 

(m)  288  to  29L  391. 

(n)  407.  SembU,  7  &  8  Geo.  4,  c.  30,  s.  24. 

(o)  268  to  272.  Rights  between,  in  general. 

(p)  268  to  272.  Injuries  inter  se  in  general. 

(f )  376.  One  may  always  prevent  injury,  not  using 
da^^eraus  mstmment. 

(r)  393.  271,  272.  Injunction. 

(s)  272.  Tresjpast  for  destruction. 

(t)  398,  n.(iii).  Case  for  injuiy. 


(tf)  271.  374,  375.  Ejectment,  ouster,  when  im- 
plied. 

(x)  General  Pointt,  203  to  206.  Distinguished 
from  corporeal,  206  to  229.  Several  kinds  enumerated, 
as  ancient  lieihts,  pews,  common,  ways,  watercourses, 
advowsons,  tithes,  oflSces,  dignities,  franchises  of  several 
kinds,  corrodies,  annuities  and  rents,  with  their  re- 
spective particular  injuries  and  remedies.  229  to  238. 
Tenures  by  which  held.  238  to  264.  Estates  or  inter- 
ests therein.  264  to  268.  Times  of  enjoyment.  268 
to  272.  Number  of  owners.  272  to  365.  Titles  to, 
how  acquired ;  and  herein  in  particular  that  they  lie  in 
grant,  and  must  be  created  bv  deed  of  grant,  or  by  pre- 
scription implying  it,  or  by  devise,  see  203,  309 ;  and 
transferred  by  assignment  or  devise,  319.  393  to  413. 
Injuries  and  remedies  in  general  to  incorporeal  real 
proper^. 
(y)  393  to  413.  Injuries  in  generaL 
(%)  383,  384.  393  to  413.  Remedies  in  generaL 
(a)  383  to  412.  2  Smith's  Rep.  9.  Prevention  or 
removal  of  injury  to  ineorporeal  realty  seems  in  gene- 
ral permitted,  carefully  avoiding  any  breach  of  the 
peace  or  unnecessary  damage.  In  general  it  should, 
when  the  injury  consists  in  omis$ian  or  mere  amtinu- 
ance,  be  preceded  by  a  request  that  the  wrong-doer 
himself  remove  the  nuisance,  2  B.  &:  Cres.  302 ;  post, 
chap,  vit. 
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Xli 


IIL  REAL  PROPER- 
TY- 

n.  Incoipoml  real- 
!• In  general . 
(oonibmed<.) 


2.  Ancient 

lights  . . . 
3*  Pews  • «  . 
4.  Commott8(<) 


Prifftte  rigbti  . . . . 
(continued,) 


Injuries  in  general  . . . . 
(continued,) 


Immediate  enjoyment . . 
Immediate  enjoyment  .. 
Immediate  enjoyment . . 


5.  Wajs« 
Privata(s)*» 


Immediate  enjoyment 


3.  Infurlaand  Ofinees. 


4.  Remcdia  and  PunUkmenU, 


■' 


Obstruction 

Disturbance 

Disturbance.(0 

1.  Obstruction.... 


2.  Turning  off  cattle 

3.  Putting  on  cattle 
and  surcharges.. 

4.  Deterioration  of 
soil 


6.  Rabbits  or  lord's 
o^eretock  ...... 

6.  illegal  approve 
ments,  trees,  &c. 

7.  Other  injuries  . . 


DisturbanGe.(a) 

1.  Obstructio  . . . . 


2.  Nuisances  . . . . 

3,  Driving  cattle 
back 


1.  Preyention. — (continued.) 

2.  Mandamus.(6) 

3.  Equiljf,  iDJunction.(c) 

2.  Compensation. 

1.  Action,  caBe.(d) 

2.  Summaiy.(e) 

3.  Ejectment.  (/) 

3.  Punishment 

1.  Summary  .(g) 

2.  Indictment,  wheD.(fc) 
Remedies.(i) 

Remedies,  (fc) 

Abateroent.(A 
Injonction.(m) 
Action,  case.(n) 
Action,  trespa8S.(o) 

DistrainiDg.  (p) 
Action,  case.(9) 

Action,  case.(^) 
Summaiy,  justices.(r) 

Action,  caBe.(<) 

lnjunction.(0 
Action,  caBe.(u) 
Action,  ca8e.(tt) 
Summary.(x) 


rr,{2 
at  pn 


Criminal  proceeding.(y) 


Abatement  (a) 
Action,  case,  (a) 
Covenant,  (a) 
Summary,  (b) 
Indictment  (c) 
Same  remedies. 

Action,  trespass,  (d) 


(h)  412.  Mandamut,  when  a  clear  case  of  publk 
dntjr. 

(e)  208.  Equity,  injunction.  Chit  Eq.  Dig.  1063, 
1065. 

(d)  393,  394.  412,  n.  (d). 

(<)  SembU,  7  &  8  Geo.  4,  c.  30,  s.  24. 

if)  371,  n.  (s).  Not  in  general,  only  for  tithes  of 
parish. 

(g)  407,  408.  Semble  m  general,  7  &  8  Geo.  4,  c. 
aO,s.24. 

(h)  412,  413. 192, 193,  198.  Only  when  injury  to 
a  fJb&e  incorporeal  light. 

(i)  Amewnt  U^U,  207,  208,  394.  Same  as  the 
above  general  remedies. 

(I)  Pern,  208  to  210,  394.  Action  case,  or  suit  in 
etdeuastical  courl.  Id.  ibid. 

(0  Comum  rights,  210  to  214.  Injuries,  Id.  394  to 
397.    Abatemeat,  when  or  not,  394  to  397. 

VOL.1. 


(m)  315.  Injunction,  equity. 

(n)  396.  Action,  ease. 

(o)  396,  397.  Trtspasa,  2  Chitty'sPl.  5ed.  858. 

(p)  396.  But  not  recommended,  action,  case  pre- 
ferable. 

(q)  396.  Action,  case. 

^r^  407.  Sembie,  7  &  8  Geo.  4,  c.  30,  s.  24. 

(i)  396.  Action,  case,  but  not  killing  rabbits,  &c. 

(t)  395,  396.  Injunction,  action  case. 

(tt)  394  to  396.  Action,  case. 

(x)  407,  408.  7  &  8  Geo.  4,  c.  30,  s.  24,  tembU. 

^y)  407.  Srmfrle,summary proceeding, 7& 8 Geo. 4, 
c,  30,  s.  24,  and  on  indosure  act,  397,  n.  (6),  (e),  (d). 

(t)  Right  of  private  ways,  214,  397. 

(a)  Injuries  and  remedies,  397,  cvii. 

(6)  407.  Semble,  7^8  Geo.  4,  c.  30.  s.  24. 

(c)  412,  413. 

{d)  Action,  tre^^i,  2  Chitty's  Fl.  5  ed.  858. 

e 
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ANALYTICAL  TABLE 


1.  Subfect-matter, 


III.  REAL  PROPER 
TY. 
II.  Incorporeal  real- 
ty  

(^continued,) 

6.  Water- 
course(/) 


7.  Advowson . 

8.  Tithes  (n)  . 


2.  Hightt. 


Immediate  eDJoyment . . 
(continued.) 

Immediate  enjoyment . . 


Immediate 

1.  Of  whole  parish  . . . . 


2.  From  a  particular  pa- 
rishioner. 

1.  Predial  tithes  . . 


3.  Injuria  and  Offenca. 


4.  Not  repairing . . 


Disturbance. 

1.  Obstructing 
water  to  or  from 

2.  Increase  of  ... . 


Disturbance 

Injuries  in  general  (o) . . 
Injury  to  right. 

1.  Ouster 


Subtraction. 

1.  Before  set  out. 
I.  Refusing     to 
set  out 


2.  Eefuring  to 
pay  modus   . 

3.  Refusing  to 
pay  composi- 
tion 

2.  After  set  out. 

1.  Withholding. 

2.  Damaging  . . 


4.  Rtmediet  and  PufaiktnnU$. 


Action,  covenant,  or  case,  (e) 


Abatement  (f) 
Injunction,  equity.  (&) 
Action,  case,  (t) 
Summary,  justices,  (k) 
Indictment.  (I) 
Quare  impedit.  (m) 
Remedies  in  geneial.(j9) 

Ejectment.  (9) 

Bill  in  exchequer,  (r) 

Bill  in  chancery,  (r) 


Remedies. 

1.  For  tingU  value  of  tithe. 
!•  Bill  in  exchequer,  (s) 

2.  Bill  in  chancery,  {s) 

3.  Suit  in    ecclesiastical 
courts,  (s) 

4.  Justices,  summary.  (() 

2.  For  treble  value,  (u) 

Billf  equity,  (a) 


Action,  (y) 
Summaiy,  justices,  (t) 


C'aption.  (a) 
Trover.  (6) 
Action,  trespass,  (c) 
'  Justices,  summary,  {d) 


(e)  379.  Action,  covenant,  or  ea»e. 

(/)  Rights  to,  189  to  193.  197,  215.  224.  No 
right  of  appropriation.  191.  192. 

(g)  215.  398.  Abatement.  2  Smith  R.  9. 

(k)  398n.(r),  191.  192.  Injunction,  equity. 

(i)  215, 398.  Action,  case,  when  trespass.  Id.  ibid. 

(k)  407,  408.  SembU,  7  &  8  Geo.  4,  c.  30,  s.  24, 
and  as  to  illegal  fishing.  7  &  8  Geo.  4,  c.  29,  s.  34, 
35.  36,  and  considerable  malicious  mischief,  7  &  8 
Geo.  4,  c.  30,  s.  12,  15. 

(0  192,  193,  198.  Indictment. 

(m)  398. 

(n)  Right  to,  in  general,  218  to  221,  374,  398, 
n.  («). 
^  (o)  Injuriet  in  general,  218  to  221,  398,  399. 

fp)  Renwdia  in  general,  Id.  ibid, 
g)  Ejectment  for  tithe  of  whole  parish,  at  suit  of 
Jay  improjpriator,  given  by  32  Hen.  8,  c.  7.  s.  7 ;   Cro. 
Car.  301;  2  Ld.  Raym.  789 ;  2  Saund.  304,  note  12. 
When  not.  2  Rol.  309 ;  3  Bla.  C.  88. 

(r)  When  in  general,  1  Mad.  Ch.  Prac.  104  to 
109. 


(«)  Bill  for  an  account  of  single  value  in  exchequer 
or  chancery,  and  for  single  value,  waving  penalty,  1 
Mad.Ch.  Prac.  104  to  109.  When  single  value  is 
small,  but  exceeds  6^  13s.  4d.,  a  suit  in  equity  for 
single  value  is  preferable  to  debt  for  treble  value,  be- 
cause costs  are  recoverable  in  equity,  398. 399. 

(t)  Summary  before  justices,  when.  221 ,  399. 

(u)  398,  399.  Treble  value.  398,  399 ;  2  fit  3 
Ed.  6,  c.  13,  s.  1.  See  note  (a)  as  to  costs.  Of  agist- 
ment tithe,  3  Anst  763  ;  but  as  to  small  tithe,  Moore, 
915. 

(x)  Supra,  note  (r). 

(y)  Assumpsit  or  debt,  399,  n.  (/;). 

(s)  221.399. 

(a)  399.  Semble,  post,  c.  vii.  May  enter  by  usual 
occupation  way  to  remove.  2  New  R.  466. 

(b)  Semble,  after  tithe  set  out,  the  separate  property 
vests  in  tithe  owner.  • 

(c)  399.  8  T.  R.  72. 

(r/)  Semble,  7  5c  8  Geo.  4,  c.  30,  s.  24. 
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1.  Suiffed-matttr. 

2.  RigAit. 

3.  Injuria  and  Offencn, 

4.  Aemedtes  onit  Puntf JbMiilf. 

in.  REAL  PROPER. 
TY. 
II.  Incoiporeal  real- 
ty   

1.  Predial  tithes 

(^eontmued,) 

2.  Personal  and  mixed. 

1.  In  kind    

2.  Modus    

3.  Composition    .. 

All  the  above 

3.  Obstructing 
removal  by  or- 
dinary way  • . 

4.  Owners  not  re- 
moving   

Subtrantinfl^  t  *  t .  t  » .  r « . 

Action,  case,  (e) 
Action,  case.  (/) 

Bill  in  equity,  (g). 
Suit  in  ecclesiastical  court  (h) 
Justices,  summary,  (i) 
BiU  in  equity,  {k) 

Action.  (0 

Justices,  summary,  (m) 

Criminal  Punishments,  (n) 

SnbtractiniP  *^ , , ,  r  r  * , . 

Not  Davittip  .......... 

m.  All  the  above  .... 

Criminal  Injuries    .... 

(r)  399.  2  New  R.  466. 

(/)  Case  not  trespass,  Stra.  634 ;  Ld.  Rayro.  1399; 
Octaper  cannot  turn  on  cattle.  8  T.  R.  72 ;  but  may 
distnin  the  tithe  as  damage-feasant,  399. 

(f )  Same  as  ajiie,  xlii.  note  («). 

(i)  Ante,  xlii.  note  (s). 

(i)  221,  399. 

(k)  Same  ss  anU^  xlii.  note  (s). 

(0  Action,  assnmpait  or  debt,  399,  n.  (/). 

(■)  221. 


(n)  The  porCtcu/ar  criminal  injuries  and  punish- 
roeuts  applicable  to  earh  kind  of  real  property  will  be 
found  stated  under  each,  ante,  162  to  229, 268.  The 
gantral  eriminal  injuries  and  punishments  are  stated 
400  to  413,  such  as  forcible  entries,  401,  nighi  poach- 
ing, id.,  game  act,  403,  setting  epring  gvnt,  406, 
mnall  nuUiciaut  injuria,  407,  burglary,  anon,  and 
riotous  demolitions,  410,  411,  and  o(^  criminal  of- 
fences to  real  property,  412,  413. 
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CHAPTER  I. 


OF  RIGHTS,  INJURIES,  AND  REMEDIES,  IN  GENERAL. 


A  PARTY  who  considers  himself  about  to  be,  or  to  have  Neceuitv  for 
been  injured  by  the  conduct  of  another,  naturally  wishes  to  ■»cT'*»nj"g  J|)« 

J  "^  '  ,    ,      ^  nature  of  rights, 

adopt  the  be^t  means  to  prevent  or  remove  the  injury,  or  to  en-  injuries  and 
force  specific  reliefs  or  performance ,  or  compensation^  or  puntsh-  ^^^^1!*  *" 
metU  for  its  commission ;  on  the  other  hand,  the  party  resisting 
the  claim  wishes  to  know  whether  he  can  do  so  effectually,  and 
by  what  means ;  for  these  purposes,  each  of  these  parties,  com- 
plainant and  defendant,  or  at  least  his  professional  adviser, 
must  well  consider  the  law  affecting  the  asserted  right  and  the 
nature  of  the  injury  or  offence,  and  the  remedies  or  punishments ^ 
before  he  can  safely  take  any  step,  whether  precautionary,  offen- 
siye  or  defensive,  or  he  may  find  himself  in  error ^  and  perhaps 
Aat  he  has,  although  unintentionally,  become  a  wrong-doer  by 
adopting  some  illegal,  irregular  or  injudicious  course,  and  will 
sometimes  not  only  incur  great  and  useless  expense,^  but  fre- 
quently lose  all  redress.  Independent  of  the  process  of  the 
courts,  there  are  many  cases  in  which  a  person  may  clearly,  by 
his  own  act,  prevent  or  remove  an  injury,  or  obtain  satisfaction, 
and  which  maybe  known  to  all  members  of  society;  as,  for 
instance,  every  one  knows  that  he  may  resist  an  assault  or 
direct  attack  upon  his  person  by  self-defence.  But  the  great 
variety  of  the  remedies  by  acts  of  the  parties  themselves,  and  of 
the  moiies  or  degrees  of  resistance  or  prevention  without  legal 
process,  are  but  tittle  known ;  and  in  many  cases  the  summary 
remedies  by  the  intervention  of  legal  assistance,  and  the  modes 
of  applying  them,  are  still  less  known,  and  are  frequently  mis- 
taken or  attended  with  danger  of  excess ;  and  much  judgment 
is  required  in  the  choice  of  one  of  several  remedies,  by  the 
intervention  of  legal  authority  and  in  the  modes  of  conducting 
them,  and  many  of  them  are  accompanied  with  technical  diffi- 
culties. The  object  of  the  following  pages  is  to  enumerate  and 
remove  them. 
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OF  RIGHTS  AND  INJURIES, 


ries  aiid  reme 
dies. 


CHAP.  T.  In  most  civilized  countries  the  laws  made  for  protecting  the 
Nkce8sitt,&c.  p^^,lig  interests  of  the  society  at  large,  and  the  private  rights 
o/T™is**in'u°"  ^^  individuals   composing  it,  have  been    judiciously   classed 

and  arranged  under  certain  distinct  heads^  as,  1st,  Rights; 
2dy  Injuries;  and  3dly,  Remedies.  Rights  and  duties  have 
again  been  divided  into  those  which  are  private^  or  belonging 
to  particular  individuals;  and  public,  those  which  belong  to 
society  at  large.  Injuries  {in  jus)  or  offences,  also,  as  well  as 
their  remedies,  naturally  follow  the  same  divisions  and  arrange- 
ment. These  several  rights,  injuries,  and  remedies,  are  all 
subject  to  numerous  modifications  and  varieties,  and  the  rules 
respecting  them  are  multifarious.  In  the  present  chapter  we 
will  take  a  concise  view  of  the  principles  and  rules  which  affect 
rights,  injuries  and  remedies  in  general;  and  in  the  three  next 
immediately  following  chapters  will  be  given  a  practical  view  of 
each  right  and  its  particular  injuries  and  remedies,  with  some 
suggestions  with  respect  to  the  conduct  advisable  to  be  pursued 
in  cases  of  difficulty  that  frequently  arise.  We  shall  then  be 
prepared  for  the  consideration  of  the  still  more  practical  parts 
of  the  subject. 


I.  or  Rights, 
Phblic  and 
Privatc,  in 

OENBRAL. 


1.  Public 
Rights. 


Rights  and  Duties  (the  converse  of  each  other),  as  recognized 
by  law,{a)  have  always  been  divided  into  public  and  private. 
Some  of  each  are  founded  upon  the  common  law,  others  have 
been  created  or  modified  by  statute. 

Public  rights,  when  they  relate  to  all  society  in  general,  are 
termed  the  rights  or  law  of  Nations  ;{b)  and  when  they  afiect 


(a)  There  are  nianv  moral  and  re/i^tous 
rights  and  active  or  affirmative  duties  not 
recognised  or  enforced  by  municipal  law, 
such  as  affection  and  kindness  between 
husband  and  wife  and  children,  education 
of  children,  and  charity  and  benevolence 
to  all  mankind,  &c.  Those  rights  and 
duties  which  are  recognized  and  enforced 
by  law  are  termed  perfect;  those  which 
are  not  so  enforced,  are  termed  riglitsand 
duties  of  imperfect  (AUgation.  See  obser- 
vations in  Mellisk  v.  Motteux,  Peake's 
Rep.  115,  116;  Pf.l.  Mor.  Ph.  3  vol.  4; 
t  bla.  C.  ItfS.  The  common  law  of  £ng* 
land  considers  that  many  moral  and  religi- 
ous a^rimitii>e  duties  are  better  left  in  their 
performance  to  the  impulse  of  nature,  and 
their  violation  to  the  censure  of  conscience 
and  of  society.  But  it  has  been  observed, 
that  as  to  negative  duties  it  is  otherwise, 
and  that  there  is  no  act  which  Ckristtanity 
forbids  that  the  law  will  not  reach,  per 


Best,  C.  J.,  Bird  r.  Holbrook,  4  Bing.  641. 
Perhaps,  however,  that  position  is  too 
largely  laid  down ;  no  one  will  doubt  that 
Christianity ybrftiVs  a  great  variety  of  im- 
moral and  improper  acts,  but  the  breach 
of  which  is  not  punishable. 

(6)  It  will  be  observed  that  injuries 
agauist  the  rights  and  law  of  Nations  are 
never  cognizable  in  a  municipal  Court, 
but  only  by  the  King  or  some  particular 
Court  or  persons  particularly  commis- 
sioned by  the  King  to  take  cognizance  of 
such  injuries,  as  In  the  instance  of  our 
Prise  Courts,  under  a  particular  commis- 
sion. There  is  no  proper  iatematimuU 
Court,  and  no  action  can  in  general  be 
sustained  in  a  municipal  Court  ibr  a  bos-- 
tile  capture  or  seizure ;  E^hinstone  ▼. 
Bed*eechemed,  Knapp's  Rep.  316  to  361 ; 
Caiix  V.  Eden,  Doug.  694;  but  lite  pro- 
ceeding must  be  in  the  Admiralty  under 
tlie  special  commission  Irom  the  King. 
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only  a  particular  state  or  separate  community,  they  are  termed  CHAP.  I. 
MwiicipaL  The  latter  relate  to  God,  religion,  moraUty  and  ^'°""'  ^^' 
decency;  or  to  the  king  and  royal  family,  and  his  preroga- 
tive, revenue  and  government;  or  to  subordinate  magistrates 
and  other  public  officers;  or  they  relate  to  the  regulations  of 
att  the  individuals,  subjects  of  the  country,  as  those  respecting 
public  justice,  peace,  trade,  health  and  police,  and  the  protec- 
tions of  a//  persons  and  their  property ;  and  the  violations  of, 
or  injuries  and  offences  to  which,  have  the  influence  of  bad 
example,  and  a  tendency  to  he  generally  injurious  to  a0  members 
of  the  society.  We  shall  find  that  in  the  observance  of  these 
public  rights  in  general  each  individual  has  so  far  a  private 
right  or  interest,  that  he  may  insist  on  and  compel  the  observ- 
ance, or  cause  the  injury  to  be  punished,  by  becoming  a  public 
prosecutor  or  accuser,  but  that  in  general  this  must  be  in  the 
name  of  the  King,  or  at  least  as  on  the  behalf  of  the  public 
society  at  large,  or,  in  the  case  of  pecuniary  penalties  for  an 
offence,  m  the  name  of  a  common  informer,  either  for  himself 
and  the  King,  or  for  himself  and  the  poor  of  the  parish,  or  as  of 
late  for  the  county  rate,  and  seldom  entirely  for  his  own  private 
and  particular  benefit.  Some  public  rights,  however^  are  also 
sometimes  private,  so  that  any  individual  who  happens  to  be 
particularly  interested  or  injured  may  act  for  himself,  and  have 
his  private  remedy  as  well  as  prosecute  for  the  benefit  of  the 
community ;  (c)  and  therefore  rights  of  this  nature  will  through- 
out this  work  be  considered  at  the  same  time  that  mere  private 
rights  are  examined,  though  strictly  they  might  more  properly 
belong  to  a  work  on  criminal  law. 

Private  rights  (including  their  converse  duties)  are  those  2.  Private 
which  appertain  to  a  particular  individual  or  individuals,  and  ^'^"'^^« 
relate  either  to  the  person  or  to  personal  or  real  property:  and  First, Of Penoo. 
the  first  respect  either  his  own  particular  person,  as  personal 
security  of  his  life,  body  and  limb,  health  and  reputation,  or  his 
personal  liberty ;  or  they  regard  his  interest  in  some  particular 
relation  (being  termed  his  relative  rights,)  as  to  his  wife,  child, 
ward,  apprentice,  or  servant.    His  duties  towards  them  con- 
stitute  their  rights  or  claims  upon  Aim. 


And  aee  HiU  ?•  Beardom,  t  Sim.  &  Sta.  trust  or  relieve  against  the  fraod.    Same 

451.    But  this  rale  does  not  extend  to  case,  9  Russ.  R.  608,  A.D.  18t7,  qoali- 

take  awaj  the  jurisdiction  of  the  Court  fying  the  Vice-Chancellor's  decision  in  t 

of  Chancery,  where  a  person,  in  whose  Sim.  &  Stu.  437. 

&TOQr  an  adjudication  has  been  made,  is  (c)  Th£  Mayor  of  Lyrnt  Regisy.HenUy, 

affected  by  a  trust  or  by  fraud,  that  Court  3  Bar.  k  Adol.  77,  and  pott,  11. 
then  having  jorisdiction  to  enforce  the 
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CHAP.  I.         The  rights  to  personal  property  iiwolve  the  consideration 
Rights,  &rc«    ^f  tjjg  nature  of  the  thing  iiseljf^f  and  the  extent  of  the  interest 
RThte  to'p  r     ^^^®'®^"»  ^^^  ^^^  modes  by  which  the  rights  thereto  may  be 
sonal  Property,  acquired  and  transferred.     There  are  certain  peculiar  proper- 
ties affecting  most  personal  property,  and  which  render  it  in 
legal  estimation  inferior  to  real  property,  and  consequently  dis- 
tinguish it  in  various  important  respects.     These  are,  princi- 
pally, that  it  gives  no  right  to  vote  on  various  occasions,  as  real 
property  does:  secondly ,  that  property  in  personal  chattels  may 
be  originated  or  created  without  any  written  document,  and 
that  it  may  be  alienated  or  transferred  from  one  to  another  by 
mere  delivery  or  verbal  assignment,  without  title-deeds ;  whereas 
in  general  some  deed  or  written  document  is  essential  to  the  trans- 
fer of  real  property:  thirdly^  the  whole  interest  in  most  tangible 
personal  property  may  be  taken  in  execution  and  sold,  when  at 
most  only  a  part  of  the  annual  value  of  real  property  can  be 
taken  by  a  single  creditor :  fourthly ^  upon  death  the  legal  interest 
passes  to  the  executor  or  administrator  of  the  owner;  whereas 
real  property  descends  to  the  heir,   unless  legally  devised: 
fifthly^  if  felony  be  committed  by  the  owner,  the  whole  of  his 
personal  property  is  forfeited  j  whereas  only  the  profits  of  his 
real  estate  is  forfeited  during  his  life,  and  upon  his  death  it 
descends  to  his  heir.    These  are  only  a  few  of  die  leading  dis- 
tinctions; suflScient,  however,  to  establish  the  importance  of 
the  division.    The  term  personally  includes  every  thing  move- 
able, whether  animate  or  inanimate,  when  the  law  considers  them 
to  be  the  subject  of  property,  and  sometimes  things  quasi  move- 
able, as  tenants'  fixtures;  and  whether  tangible  or  not,  such  as 
choses  in  action,  or  things  which  cannot  be  beneficially  obtained 
without  suit;  and  there  are  some  descriptionof  interests  which, 
though  connected  with  and  issuing  out  of  realty,  yet,  being  tem- 
porary and  only  for  years^  are  considered  merely  as  pelrson- 
alty,  such  as  leases  for  years.    So  canal  shares  are  in  general 
only  personal  property,  and  therefore  give  the  owner  no  right 
to  vote  for  a  member  of  parHament ;  (d)  though  sometimes 
shares  in  bridges,  rivers,  &c.  are  real  property,  (e)    So  because 
a  company,  having  only  the  navigation  of  a  river,'  have  no 
interest  in  the  soil  or  realty,  they  are  not  rateable  to  the 
relief  of  the  poor,  although  they  have  a  dam  erected  in  the 
river.  (/)    Like  real  property,  the  interest  in  personalty  may 


(d)  Hollis  V.  Goldfinch,  I  Bar.  &  Cres.  contri. 

205 ',  King  V.  Thomas,  9  Bar.&  Cres.  114,  (e)  Rogers  on  £l«Gtioii9»  37. 

ace;  but  see  Buckridge  9,  Ingram,  2  (f)  Rexv.AirandCaldsrNavigatitm, 

Ves.  651 ;  Howe  v.  Chapman,  4  Ve».  542,  3  Bar.  &  Adol.  139. 
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be  either  absolute  for^ever^  or  only  temporary  for  life  or  for  CHAP.  I. 
years,  or  it  may  be  solely  in  one  person,  or  in  several  as  joint  — LflJ — L 
tenants  or  tenants  in  common ;  or  with  respect  to  the  time  of 
enjoynient  it  may  be  in  possession  or  in  remainder  or  reversion; 
and  the  modes  of  creating  or  transferring  it  are  various,  viz.  by 
mere  possession,  (generally  sufficient  against  all  wrong-doers,) 
or  by  prerogative  or  forfeiture,  by  custom,  by  gift  or  grant,  by 
bankruptcy,  by  will  or  testament,  or  under  the  statute  of  dis- 
tribution, but  principally  by  contracts,  which,  though  formerly 
otherwise,  has  now  become  by  far  the  most  frequent  and  Im- 
portant ground  of  claim  to  personal  chattels,  and  to  debts  and 
damages  for  the  nonperformance  of  contracts. 

The  rights  to  real  property  are  various,  as  regards,  jftrst,  the  Thirdly,  Righu 
iubjeet-matter  or  nature  of  the  thing  itself;  as  whe^er  it  be  ^^^  "*' 
corporeal  or  tangible,  or  incorporeal  or  nontangible :  corporeal 
being  houses,  lands,  and  every  other  visible,  tangible  and  im- 
moveable property;  and  the  latter  or  incorporeal  being  a  pro- 
perty which  cannot  in  general  be  touched,  and  has  no  corpus; 
sDch  as  rights  of  common,  or  rights  of  way  and  other  easements, 
and  rights  which,  though  they  may  be  enjoyed  in,  upon,  over 
or  relating  to  land  or  other  corporeal  property,  yet  in  consi- 
deration of  law  constitute  no  right  to  the  land  itself. 

There  is  also  one  description  of  property  connected  with  • 

land  which  may  be  either  real  or  personal  property,  depending 
on  the  statute  which  creates  it;  as  canal  shares,  which  under 
some  acts  are  real  property,  and  under  others  mere  personalty, 
akboogh  issning  in  some  respects  out  of  land,  (g)  These  dis- 
tincttons  will  be  found  of  the  utmost  practical  importance,  not 
only  as  they  affect  the  modes  of  creating  and  transferring  the 
right  and  the  wrong,  and  remedies  relating  thereto,  but  also 
as  regards  the  extent  of  the  incidents  connected  with  the  pro- 
perty. Thus  a  person  who  has  a  freehold  interest  in  houses  or 
land,  is  entitled  to  vote  in  the  election  of  a  member  to  serve  in 
parliament,  as  part  of  or  appurtenant  to  the  principal  right; 
bnt  not  so  the  owner  of  a  mere  right  of  common  or  other  ease- 
ment, though  perhaps  it  may  in  reality  be  much  more  valuable 
than  the  house  or  land,  but  which  seems  in  general,  by  the 
terms  of  the  original  grant  or  by  usage,  limited  in  beneficial 
enjoyment  to  itself,  and  has  no  excrescent  or  collateral  right  or 
appurtenant  growing  out  of  the  same. 

Real  property,   secondly,  is  to  be  regarded  with  respect  to 
the  tenure  and  quantity  of  interest,  and  principally  whether 

(r)  BttclEfruZre v./nfrom,  2  Vet. 652;      205;  ThsKingyf.Thomat^OBwtMCie^ 
and  BoUu  t.  Goldfineh,   1  Bar.  &  Cres.      114 ;  4  Ves.  541. 
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CHAP.  I.      it  is  a  freehold  or  a  copyhold  interest.    If  the  former,  a  moiety 
RioiiTs,  &c.    q[  jjig  owner's  legal  interest  may  be  seized  under  an  elegit, 
but  no    execution   at   the  suit  of  a  creditor  will  affect  the 
debtor's  copyhold  interest ;  though  if  he  become  bankrupt,  or 
be  discharged  as  an  insolvent,  the  entire  freehold  as  well  as 
copyhold  interest  may  be  sold  for  the  benefit  of  the  creditors. 
So  with  regard  to  the  extent  and  duration  of  interest,  it  may 
be  an  estate  of  inheritance  or  only  for  life,  and  either  for  a 
party's  own  life  or  for  that  of  another,  as  dower,  or  tenancy  by 
courtesy,  &c.,  or  it  may  be  only  for  years,  or  strictly  at  will  or  by 
sufferance.  So  with  regard  to  the  number  of  owners,  it  may  be  in 
joint  tenancy  or  coparcenacy  or  in  common;  and  with  regard  to 
the  time  o(  enjot/ment^  it  may  be  in  possession,  remainder,  or  re- 
version ;  and  as  to  the  modes  by  which  these  several  interests  or 
rights  may  be  acquired  or  transferred^  it  may  be  by  descent,  or 
by  purchase,  as  it  is  technically  termed,  which  includes  not  only 
purchases,  vulgarly  so  termed,  (where  some  conveyance  upon  a 
sale  has  been  executed,)  but  also  when  the  estate  has  been  ob- 
tained by  any  other  means  than  by  descent;  as  when  the  property 
is  merely  in  possession  without  strict  title,  and  which  posses- 
sion may  enable  him  to  sue  a  mere  wrong-doer  in  trespass,  (A) 
or  even  in  ejectment,  (t)  or  by  special  occupancy,  prescription, 
or  by  alienation,  whether  by  deeds  of  various  kinds,  or  by  matter 
of  record,  as  by  fine  or  recovery,  or  by  special  custom,  or  by 
devise.     The  different  modes  of  acquiring  the  right  (and  the 
exact  knowledge  of  which  constitutes  the  science  of  convey- 
ancing) frequently  affect, the  remedies,  and  in  practice  are 
essential  to  be  well  considered  before  deciding  in  any  diflSculty 
upon  any  injury  or  remedy  affecting  these  rights. 
Fonrthljr. Rights      It  is  further  necessary,  with  respect  to  private  rights  and 
eUherTe^Ur     dutics,  to  observe,  that  they  are  temporal^  or  ecclesiastical, 
equitable;  or     ^^  spiritual;  the  former  are  generally  cognizable  only  in  the 
•tasticai  orspi-    Commou  Law  or  Equity  Courts;  the  latter  only  in  the  Ecclesi- 
ni!ibieonr?n    ^^^^^  ^^  Spiritual  Courts.     Thus  alimony  and  restitution  of 
a  Prise  Court,    conjugal  rights,   and  punishment  for  verbal  slander  merely 

imputing  fornication  or  other  offence  of  a  spiritual  nature,  and 
unattended  with  special  damages,  must  be  proceeded  for  in  the 
latter  Courts.  Again :  the  former  or  temporal  rights  are  either 
legal  or  equitable,  and  Courts  of  Law  in  general  only  take 
notice  of  and  remedy  the  infiraction  of  legal  rights,  and  if  an 
action  is  to  be  brought,  it  must  be  in  the  name  of  the  legal 

(h)  Graham  v.  Peat,  1  East,  t44;    4      47(c);  7Bingh.  346;  1  Chittr  on  Plead- 
Taunt.  548 ;  8  East,  356.  ing,  SlS,  note  (e). 

(i)  i  Saund.  by  PatteaoD  &  WiliianM, 
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owner^  being  the  party  in  whom  the  legal  right  or  interest  is     CHAP.  I. 

vested,  though  he  have  no  beneficial  interest;  and  the  person '. — 1 

trusting  or  confiding  in  the  trustee  (being  the  cestui  que  trust) 
cannot  sue  in  his  own  name,  ik)  still  less  can  he  sue  his  own  trus-^, 
tee,(/)  but  recourse  must  be  had  by  him  to  a  Court  of  Equity,  (m) 
Courts  of  Common  Law  will  not  in  general  notice  mere  equitable 
rights,  as  contradistinguished  from  the  strict  legal  title  and 
interest,  so  as  to  invest  the  equitable  or  merely  beneficial 
claimant  with  the  ability  to  adopt  legal  proceedings  in  his  own 
name,  although  the  equitable  right  may  embrace  the  most  ex- 
tensive, and  indeed  the  exclusive  interest  in  the  benefit  to  be 
derived  from  the  contract  or  other  subject-matter  of  litigation. 
This  rule  could  not  be  disregarded  without  destroying  the  fun- 
damental distinctions   wisely  constituted  between  Courts  of 
Common  Law  and  Courts  of  Equity,  with  regard  to  the  cog- 
nizance of  rights  and  the  remedies  peculiar  to  each  jurisdiction. 
If  the  cestui  que  trust  were  permitted  to  sue  at  law  in  his  own 
name,  the  benefits  and  protections  intended  to  result  from  the 
intervention  of  the  trustee,  clothed  with  the  legal  title,  might 
be  lost,  and  the  advantages  arising  from  giving  the  Court  of 
Eqai^  exclusive  control  over  matters  of  trust  would  be  defeated. 
Thus  if  a  husband  could  proceed  at  law  for  a  legacy  left  to 
the  separate  use  of  his  wife,  he  might  receive  and  spend  the 
whole,  and  leave  his  wife  destitute,  when,  if  compelled  to  resort 
to  a  Court  of  Equity,  terms  may  be  imposed  and  maintenance 
secured,  (/i)     Besides  it  would  be  impossible,  consistently  with 
the  coDunon  principles  of  jurisprudence,  to  exclude  the  power 
of  the  trustee  to  sue  in  respect  of  his  legal  right,  and  it  would 
be  highly  mischievous  and  unjust  to  permit  the  defendant  to  be 
harassed  by  two  proceedings  upon  the  same  contract  or  trans* 
action.    The  right  of  action  is  therefore  wisely  vested  solely  in 
lilt  party  having  the  strict  legal  title,  in  exclusion  of  the  mere 
equitable  claim ;  and  if  a  right  be  vested  in  A.  for  the  use  of 
B^  the  latter  can  neither  release  nor  sue  at  law  for  an  injury,  (o) 
And  thb  rule,  though  in  general  established  by  decisions  re- 
specting actions^  has  a  more  extensive  application  and  extends 
to  proceedings  antecedent  to  Utigation ;  thus  a  notice  to  quit, 
or  a  demand,  &c.,  should  be  in  the  name  of  the  legal  owner 


(k)  1  Ent,  497 ;  8 T.R.  SS€ ;  1  Saund.  (m)  Id.  ibid. 

158,  D.1;   7  Mod.  116;    S  Saoders  on  (n)  Sec  observations  of  Lord  Kenyon 

Um  and  Trusts,  ««« ;    «  T.  R.  696 ;  7  in  Goodt'ule  v.  Jones,  7  T.  R.  50  ;  and  in 

T.  R.  667;  S  Bingb.  20 ;  where  this  rule  Bauerman  v.  RadeiUus,  7  T.  R.  667. 
is  eiplaincd  and  elucidated.  (o)  Id.  ibid. :  2  Inst.  673 :  1  Lev.  t$5i 

(OW.ibid.  3  Id.  139. 
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CHAP.  L      and  party  who  must  afterwards  sue  or  prosecute,  and  not 
RioHTs,  &0.    jjjgrgiy  in  ^iig  name  Qf  i-he  party  beneficially  and  equitably  in- 

terestedy  though  he  may  properly  ^'oin,  to  show  his  concurrence 
in  the  proceeding  for  his  benefit.  However  a  cestui  que  trust 
in  actual  possession  may  in  general  sue  a  wrong-doer  in  tres- 
pass for  an  injury  to  the  possession,  for  in  that  case  the  title 
would  not  come  in  question,  and  bare  possession  is  sufficient 
against  a  wrong-doer,  (p)  Nor  is  the  distinction  between  legal 
and  equitable  rights  confined  in  its  consequences  to  the  juris- 
diction or  Jbrm  of  the  remedy,  it  affects  in  various  cases  the 
right  itself,  at  least  as  regards  collateral  incidents.  Thus  if  a 
person  be  in  possession  of  an  estate  merely  under  an  agreement 
of  purchase,  without  an  actual  conveyance,  and  have  children 
and  die,  he  had  merely  an  equitable  estate,  and  it  follows  that 
if  his  widow  subsequently  reside  with  his  children  on  the  estate^ 
she  does  not  thereby  acquire  a  parochial  settlement  as  if  her 
husband  had  had  the  legal  estate,  because  a  widow  can  never 
be  guardian  in  socage  of  an  equitable  interest,  but  only  where  a 
legal  estate  has  descended  on  her  child,  although  at  any  instant 
a  Court  of  Equity  would  have  decreed  a  conveyance  of  the  legal 
estate  to  such  father  or  child.  (^)  So  if  under  colour  of  war 
the  personal  property  of  a  person  be  illegally  captured,  he 
cannot  try  his  right  to  restoration  or  compensation  in  any  tem- 
poral Court,  but  must  sue  alone  in  the  Prize  Court,  having 
jurisdiction  over  prize  questions  by  special  commission  from 
the  King.(r) 


II.  Injuries  Injuries  like  rights  are  private  or  public,  and  as  they  affect 
TATB  or  Pub'.  ^^  person,  personal  or  real  property,  naturally  follow  the  same 
i-ic*  arrangement  as  that  of  rights.     In  considering  them,  so  as  to 

decide  on  the  proper  remedy,  it  will  be  found  in  general  neces- 
sary to  ascertain ybur  points:  1st.  The  nature  of  the  property 
and  right  affected,  and  whether  it  was  public  or  private,  cor- 
poreal or  incorporeal ;  £dly.  The  mode  of  committing  the  in- 
jury,  as  whether  it  was  a  felony  or  only  a  misdemeanor,  or  a 
tort,  or  a  breach  of  contract ;  and  if  a  tort,  whether  it  was  com- 
mitted under  colour  of  process,  and  whether  it  was  direct  and 
immediate  or  only  consequential,  and  whether  it  was  with  or 
without  force,  and  if  the  latter,  whether  it  was  a  nonfeazance, 
misfeazance,  or  malfeazance;  and  3dly.  Upon  what  occasion  or 

(p)  1  East,  244;  «  Saand.  47(d).  1,  by  Hargreave;  Vin.  Ab.  Gaardko,  I. 

(q)  Ra  ▼.  Toddinpon,  1  Bar.  &  Aid.  (r)  Ante,  2,  nott  (6). 

560;  2  Mod.  176;  Co.  Lit.  87,  b.  note 
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for  what  purpofle  the  injury  was  committed,  and  whether  primd     CHAP.  i. 
fade  lawful  or  illegal ;  and  sometimes,  4thly,  With  what  intent   r^^*'"' — 1 
it  was  done,  as  whether  with  or  without  malice. 

Thus,  Jirsty  with  respect  to  the  nature  of  the  thing  affected  Material  to  con- 
and  right  thereto.    Injuries  to  the  person,  and  to  personal  and  nature  of  the 
real  property  corporeal  in  the  possession  of  the  claimant,  may  '^*"^  a^ected, 
be  direct  and  with  ^brce,  and  the  remedy  may  be  trespass  «t  et  to. 
arms:  but  if  the  property  were  incorporeal  and  not  tangible, 
or  not  in  possession,  and  the  interest  were  in  remainder  or  re- 
version, then  the  injury  to  such  a  right  cannot  be  considered  as 
coimnitted  directly  with  forccy  and  consequently  it  would  be 
incorrect   to  describe  it   or  its   consequent  damage  as   com* 
mitted  with  force;  and  as  the  character  of  another  is  not  cor* 
poreal  or  visible,  the  injury  must  be  stated  accordingly,  and  the 
remedy  in  the  latter  instance  is  case  for  the  consequential  in- 

Secondly.  Injuries  may  be  by  nonfeasance,  misfeasance,  or  Secondly.  The 
malfeazance ;  nonfeaxancey  the  not  doing  that  which  it  was  a  legal  ^^}^^  ?^^^ 
obligation,  or  duty,  or  contract  to  perform ;  misfeassance,  the 
performance,  in  an  improper  manner,  of  an  act,  which  it  was 
either  the  party's  duty  or  his  contract  to  perform,  or  which  he 
had  a  right  to  do;  and  malfeazance,  the  unjustifiable  perform* 
anoe  of  some  act  which  the  party  had  no  right,  or  which  he  had 
contracted  not  to  do.  These  several  modes  of  committing 
private  injuries  are  compensated  by  peculiar  and  appropriate 
remedies,  in  which  the  cause  of  action  must  be  properly  de- 
scribed. Again :  if  the  injury  were  committed  by  improperly 
puttmg  in  force  either  criminal  or  civil  process  duly  and  regn* 
larly  issued,  no  action  of  trespass  could  be  supported,  but  the 
proper  remedy  would  be,  after  an  acquittal  or  verdict  for  the 
defendant,  an  action  on  the  case  for  maliciously,  and  without 
probable  cause,  arresting  the  party,  or  otherwise  causing  such 
lawful  process  to  be  put  in  force ;  for,  excepting  in  cases  of  ex- 
cess, no  man  can  be  treated  as  a  trespasser  for  acting  under 
lawfid  process,  and  according  to  its  direction,  however  malici* 
ously  he  mAy  have  obtained  it.  (s) 

Again :  it  is  of  the  utmost  importance  to  consider  whether  whether  the  in- 
the   injury  complained  of  was   strictly  an    injury  public   or  i"/pri^ate^gni*^ 
private,  as  the  answer  will  not  only  regulate  the  conduct  of  whether  a  fe- 
^'arties  acting  for  themselves,  but   also  materially  affect  the  °"^' 
substance  as  well  as  the  form  of  the  remedy.     Thus  an  indi* 

(s)  Per  Lord  Ken  von,  BeOcr.Broadwood,    304;  1  Dow.  &  R.  97,  S.  C. ;  1  Chit.  PL 
3  Tens  R.  185 ;  Eket  r,  SmUh,  i  Chit.  R.    214,  91d. 
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CHAP.  I. 
Injvries,&c. 


vidual  may  of  bis  own  accord,  and  without  preyious  request, 
abate  many  public  nuisances  or  injuries  of  commission,  and 
perhaps  with  tnorejbrce  and  to  a  greater  extent,  and  without 
such  particular  care  to  avoid  injury  to  the  materials  than  he 
could  a  private  nuisance ;  (t)  whereas  if  it  were  a  mere  ofnissiou, 
there  should  be  a  prior  request,  and  if  it  were  a  private 
nuisance,  {u)  he  must  cautiously  avoid  doing  more  than  what 
is  strictly  necessary  for  the  enjoyment  of  his  right,  and  if  guilty 
of  any  excess  he  will  be  a  trespasser  at  least  pro  tanto,  if  not 
ab  initio  for  the  whole,  {x)  So  if  the  injury  were  merely  public, 
the  remedy  can  only  be  public,  and  no  particular  individual 
could  proceed  by  action  for  compensation  for  the  supposed  in- 
jury that  he  has  individually  sustained ;  for,  otherwise,  many 
individuals  would  sue  separately,  and  there  would  noj;  only  be 
a  multiplicity  of  suits  (which  the  law  considers  should  be  sup- 
pressed) ;(y)  and  as  each  individual  would  be  content  to  re- 
ceive or  recover  his  private  compensation,  the  general  interest  of 
the  public  would  be  disregarded,  and  the  nuisance  perhaps 
continued,  or  the  crime  be  inadequately  punished ;  and  for  this 
reason,  in  general, .  the  rem^y  must  be  by  indictment  or  cri- 
minal proceeding  for  a  nuisance  to  or  for  not  repairing  a  public 
highway,  or  bridge,  or  other  offence  affecting  a  public  right,  (z) 
So  in  cases  o(  felony  the  remedy  by  action  for  the  private 
injury  is  generidly  suspended,  (sometimes,  erroneously,  termed 
merged,)  until  the  party  particularly  injured  has  fulfilled  his 
duty  to  the  public  by  prosecuting  the  offender  for  the  public 
crime,  (a)  And  for  homicide  all  civil  remedy  is  entirely  merged 
in  the  felony,  (although  compensation  is  sometimes  afforded  to  the 
widow,  or  relatives,  in  case  of  the  homicide  of  a  person  endea- 
vouring to  apprehend  an  offender);  therefore  no  action  lies  for 


(t)  In  Lodk  ▼.  AmM,  2  Siik.  456, 
the  Court  held,  that  when  an  individual 
lias  a  right  to  abate  a  public  nuisance,  he 
is  not  bound  to  do  it  orderlj,  and  with 
as  little  hurt  in  abating  it  as  can  be,  and, 
tlierefore,  the  defendant  was  not  answer- 
able in  that  case  for  the  rolling  into  the 
sea  of  the  materials  of  an  house  erected 
across,  an<|  constituting  an  injury  to  a 
public  way.  And  in  another  case  of  pub- 
lic nuisance,  although  the  defendant  might 
have  opened  the  gate  without  cutting  it, 
yet  the  cutting  was  holdeii  not  to  be  ille- 
gal, as  the  party  did  it  In  abatement  of 
a  public  nuisance ;  id,  ibid.  So  upon  a 
cry  of  murder  any  person  may  brealL  open 
the  outer  door  of  an  house  to  prevent  the 
commission  of  such  public  offence,  though 


s 


if  a  mere  private  assault  had  been  com- 
mitted, it  might   have   been  otherwise. 
2  Bos.  &  Pul.  260. 
'u)2B.&Cres.30{. 

(x)  9  Co.  Rep. ;  2  Stra.  686  ;  Godb. 
221  ;  1  SUrk.  R.  56, 173. 

(y)  Although  that  reason  applies  in 
this  case,  it  is  not  in  general  any  answer 
to  an  action ;  for,  as  has  been  observed,  if 
a  man  will  commit  an  injurious  act  to  the 
separate  rights  of  geveral,  there  is  no  rea- 
son wh^  he  sliould  not  make  separate 
satisfaction  to  all. 

(c)  Rutfell  v.  The  Men  of  Dewn,  2  T.  R. 
667  ;  11  £a&t,  349,  355.  Same  reason- 
ing, 3  Bia.  Cora.  219,  220. 

(a)  7  &  8  Geo.  4,  c.  29,  8.57;  2T.R. 
750;  12  £a8t«  409;  2  Car.&  P.  41. 
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the  battery  of  a  wife  or  servant  whereby  death  ensued^  (b)  and,  CHAP.  i. 
in  general,  all  felonies  suspend  the  civil  remedies  ;  (c)  and  before  — ""'"' 
conviction  of  the  offender  there  is  no  remedy  against  him  at 
law  or  in  equity ;  (d)  but  after  conviction  and  punishment  on  an 
indictment  of  the  party  for  stealing,  the  party  robbed  may  sup- 
port trespass  or  trover  against  the  offender ;  (e)  and  after  an 
acquittal  of  the  defendant  upon  an  indictment  for  a  felonious 
assault  and  stabbing,  the  prosecutor  may  maintain  trespass  to 
recover  damages  for  the  civil  injury,  if  it  be  not  shown  that  he 
coDuded  in  procuring  such  acquittal.  (/) 

In  some  cases  of  misdemeanars,  and  other  particular  of- 
fences, there  are  express  enactments  that  the  civil  remedy  shall 
not  be  affected  by  the  criminal;  as  in  the  case  of  embezzlements 
by  clerks,  bankers,  &c.  (g) 

But  in  the  former  case  of  a  public  nuisance,  which  is  merely 
a  misdemeanor,  if  a  particular  individual  has  sustained  actual 
and  particular  material  damage  or  inconvenience  in  conse- 
quence of  the  offence ;  as  if  in  throwing  a  log  into  a  public 
highway  it  hurt  an  individual,  or  afterwards  occasion  his  hor^e 
to  fall ;  or  if  a  public  road,  which  a  private  individual  was  bound 
to  repair,  be  so  impassable  as  to  delay  another  a  long  time  in 
his  journey,  or  compel  him  to  take  a  circuitous  route,  then  the 
latter  may  sustain  an  action  for  such  particular  damage ;  (h)  and 
he  may  at  the  same  time  prosecute  the  offender  by  indictment  ^ 

for  the  public  nuisance,  (t)  So  some  injuries  are  in  their 
nature  as  well  private  as  public,  as  assaults  and  batteries,  Ubels 
on  individuals,  and  forcible  entries ;  and  the  party  particularly 
injured  may  proceed  by  action,  or  he,  or  any  other  person,  may 
indict  the  wrong-doer  for  breach  of  the  peace;  and  in  general 
the  civil  remedy  for  a  private  injury,  also  constituting  a  public 
misdemeanor,  is  not,  as  in  cases  oi felony,  even  suspended. 

Thirdly.  The  occasion  upon  which  the  supposed  injury  was  Thirdiif,  The 
committed  should  be  considered,  as  it  frequently,  at  least  ^^/i*^"the  k?" 
prima  facie,  legalizes  or  excuses  the  act,  •  as  in  the  case  of  jury. 
slander  in  giving  the  character  of  a  servant  the  Hbel  is  ex- 
cusable, unless  express  malice  be  proved,  (k) 


(b)  Stjles,  347 ;  1  Lev.  «47 ;  Yclv. 
89,  90;  1  Ld.  Kaym.  3S9.  At  least  it 
it  10  as  respects  the  death  and  subuquent 
loss  of  service,  but  it  might  be  oUierwise 
for  the  expense  and  temporary  loss  of  ser- 
Tioe.   Senible. 

(r)  Stjles,  347. 

(lO  Id.  ibid.;  l7Ves.33l. 

(0  Styles,  347 ;  Latcb.  144 ;  Sir  W. 
Jones,  147 ;  1  Ler.  S47  ;  Bro.  Ab.  tit* 
Trespass. 


(/)  12  East.  409. 

{g)  53  Geo.  3,  c  63,  s.  5. 

{h) .  The  Mayor  and  Burgesta  of  Lyma 
Regis  T.  Henley,  3  Bar.  2c  Adol.  77  ; 
ChichcMter  ▼.  Lethbridge,  Willes'  Kep.  71 
to  75  ;  9  Moore,  489  ;  11  East,  60 ;  1« 
East)  4St ',  see  other  cases,  3  Bla.  C.  SI  9, 
f  to,  note  (6). 

(i)  Id.  ibid. 

(k)  Pattitan  t.  Jonn,  8  Bar.  &  Cces. 
578. 
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VH  0¥  RIGHTS  AND  INJURIES, 

CHAP.  I.         Fourthly.  It  may  in  some  cases  be  necessarr  to  prove  a  ma- 

licious  or  bad  tntetUton,  as  m  an  action  for  a  maucious  prosecu- 

inTfntumoftha  tion,  and  in  some  cases  of  slander.  But  in  general  when  the 
wrong-doer.  ^^f^  occasioning  an  injury  is  unlawful,  the  intent  of  the  wrong- 
doer is  immaterial,  (k) 

With  respect  to  private  injuries  it  is  essential  to  consider 
ticaiar.  what  was  the  risht  affected,  and  then  to  ascertain  whether  the 

lT41t'!^:    injury  was  a  Jt  without  contract,  or  a  mere  breach  of  contract, 
tracts.  or  of  what  other  precise  nature.    If  it  were  a  mere  tart,  was  it 

an  immediate  injury  with  force  to  a  corporeal  and  tangible 
thing,  so  as  to  constitute  a  trespass,  and  remediable  as  such; 
or  was  the  injury  to  an  incorporeal  or  nontangible  matter,  or 
indirect  and  without  force  and  only  consequential,  or  to  pro- 
perty in  remainder,  and  therefore  remediable  by  another 
form  of  remedy,  viz.  an  action  on  the  case ;  (/)  and  was  it  a 
mere  violation  of  a  right  by  a  party  under  no  particular  obliga- 
tion, or  was  it  the  breach  of  a  duty  i  Was  it  a  nonfeasance, 
misfeazance,  or  malfeazance  ?  These  questions  are  of  great 
importance,  in  many  respects  substantially  so,  and  at  least  in  re- 
gard to  dieir  governing  the  form  of  remedy,  {m)  Thus  if  B. 
illegally  enter  the  bouse  or  land  of  A.  with  actual  force  and  in  a 
violent  manner,  such  illegal  entry  would  justify  A.  in  immedi- 
ately opposing  force  to  force,  and  laying  hands  on  him  and 
turning  him  out  without  previous  request ;  but  if  B.  entered 
peaceably  or  to  demand  a  debt,  he  must  first  be  requested  to 
depart,  and  if  he  refuse,  then,  although  hands  may  be  laid  on 
him,  yet  this  must  be  done  gently  {molliter\  and  no  more  force 
to  push  him  out  must  be  used  than  absolutely  r^uisite.  (n) 

Torts,  in  their  infinite  varieties,  affect  the  person  absolutely 
or  relatively,  or  personal  or  real  property.  To  the  person 
they  are  threats  and  menaces,  assaults,  batteries,  wounding, 
mayhems ;  injuries  to  health,  by  nuisances  or  by  medical  malprac- 
tice; or  affecting  reputation,  they  are  verbal  slander,  libels,  and 
malicious  prosecutions.  Affecting  personal  liberty,  they  are  . 
false  imprisonment  and  malicious  prosecutions.  To  the  relative 
right  of  a  husband,  they  are  abduction  and  harbouring,  adultery 
or  criminal  conversation,  and  battery.  Of  a  parent,  abduction, 
seduction,  and  battery ;  and  of  a  master,  seduction,  harbouring 
and  battery  of  his  apprentice  or  servant  And  as  they  affect 
the  right  of  the  inferior  relation,  viz.,  as  the  wife,  cliild,  appren- 


(k)  6  Ea»t,  464,  473 ;  3£a8t,R.107;  (m)  See  the  distinction  1  Chitty  on 

5£8p.R.iei4;  Weavers  Ward,  Hob.  134;  Pleading.  142  to  151. 

1  Bing.  SIS ;  1  Chit.  PI.  5  ed.  147,  148,  (n)  t  Salle.  64 J  ;  8  T.  R.  78, 357 ;  Fui- 

149.  lay  t.  Bsed,  per  Park,  J.  1  C»  &  P.  6, 

(0  9  Bar.  &  C.  591.  fott. 
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licej  or  servant ;  they  are  withholding  conjugal  rights,  mainte-     CUAP.  L 
nance,  wages,  &c. — 

Injuries  to  personal  property  are  the  unlawful  taking  or  de- 
tention thereof  from  the  owner ;  and  other  injuries,  are  some 
damage  affecting  the  same  whilst  in  the  claimant's  possession 
or  that  of  a  third  person,  or  injuries  to  his  reversionary  interests 

Tujuries  to  real  property  are  ousters,  or  turning  or  keeping 
the  owner  out  of  possession,  trespasses  to  the  owner's  possession* 
nuisances  to  corporeal  and  incorporeal  real  property,  waste,  sub- 
traction of  renty  services,  &c.,  disturbances  of  franchises,  right 
of  common,  rights  of  way,  or  of  pews,  of  tenure,  and  of  pa- 
tronage, &c. 

It  must  further  be  considered  whether  the  injury  was  iempo^  Tom  are 
ro/,  or  eecleeiastical,  or  spiritual.  Thus,  although  the  common  H^^^J^ 
law  protects  private  reputation,  yet  actions  are  only  sustainable 
when  a  verbal  slander  imputes  an  offence  punishable  in  the  tem- 
poral courts,  and  not  a  mere  imputation  of  fornication,  adultery, 
drunkenness,  or  other  immorality,  punishable  only  in  the  Spiri- 
tual Courts,  unless  it  can  be  averred  and  proved  that  actual  tem- 
poral damage,  such  as  the  loss  of  the  society  of  one  or  more  parti- 
cular persons,  has  ensued.  If  such  damage  cannot  be  proved, 
then  the  calumniator  must  be  proceeded  against  (within  six 
calendar  months)  for  correction  in  an  Ecclesiastical  Court,  whose 
sentence  is  not,  as  supposed,  mere  brutum  Julmen^  and  though 
not  for  damages  is  for  corporal  punishment  and  costs.  So  a 
married  woman,  though  entitled  to  alimony  and  conjugal  rights, 
cannot  sue  her  husband  at  law,  but  must  resort  to  an  Ecclesi- 
astical Court  (o)  or  to  an  action  at  law  in  the  name  of  her  trus- 
tees, in  case  of  a  deed  securing  her  money  or  a  separate  mainte- 
nance, (p)  though  probably  deeds  stipulating  for  separation  would 
now  be  held  void  at  law,  even  as  to  covenants  with  a  trustee,  ac- 
cording to  the  recent  decision  in  the  House  of  Lords,  (q) 

If  a  breach  of  contract  be  complained  of,  then  the  nature  of  Breaches  of 
the  contract  must  be  ccmsidered,  as  whether  it  was  of  record,  ^"^^^^* 
under  seal,  in  writing,  or  merely  verbal ;  and  if  the  latter,  whe- 
ther it  was  an  express  or  implied  contract.  The  remedies,  we 
shall  find,  principally  depend  on  the  form  and  mode  in  which 
the  contracts  were  entered  into.  It  must  be  ascertained  whe- 
dier  there  was  any  prior  act  (termed  in  law  a  condition  preeC" 
deni)  to  be  performed  by  the  party  complaining,  and  whether 
any  requisite  tender,  offer,  request,  or  notice,  or  other  step  has 


(•)  f7  G.  3,  c.  44 ;  55  O.  3,  c.  l«r ;  S        (q)  Weslmeath  «.  Weitmcath,  1  Dow. 
Maule  &  Seiw.  4t9.  Hep*  New  S.  519,  and  pott  next  chapter. 

(p)9Bv.hC.6r;  3l)ow].&R.570. 
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6P  RIGHTS  AND  INJUltlEd^ 


Felonj,  what. 


CHAP.  I.      been  performed  essential  to  establish  that  the  party  required  to 

'- — '-  perform  his  contract  has  no  excuse  for  his  nonobservance. 

Public  injuries.       With  respect  to  public  injuries  (usually  denominated  crimes 

and  offences),  they  necessarily  are  as  yarious  as  the  public  rights 
themselves,  and  even  more  so,  for  there  is  no  Umit  to  the  per- 
verted inventions  of  the  malicious  and  the  depraved  in  their 
unjust  desire  to  injure  others  or  to  benefit  themselves.  All 
public  ofiences  or  injuries  may  be  classed  under  one  of  four 
heads,  treasons,  felonies,  misdemeanors,  and  offences*  (r)  The 
former  are  certain  offences  against  the  King  or  state,  and  to 
which  our  present  inquiries  will  not  extend.  The  distinction 
between  petty  treason  (viz.  the  killing  of  a  husband,  master,  &c.) 
and  ordinary  murder,  is  now  abolished,  (s) 

Felon  is  a  term  of  disputed  origin,  though  probably  derived 
from^/<?6  and  Ion,  {Jee  signifying  the  fief,  feud,  or  beneficiary 
estate,  and  Ion  meaning  the  price  or  value,)  and  signifying  all 
crimes  of  so  high  a  nature  as  to  be  punished,  as  heretofore  the 
case,  with  the  total  loss  of  the  fee,  or  estate,  and  its  value ;  and 
to  which,  capital  or  other  punishment  may  be  superadded,  ac- 
cording to  the  degree  of  guilt,  (t)  And  when  a  statute  declares 
that  an  offender  guilty  of  any  certain  act  shall  be  deemed  to 
have  felonionslif  committed  it,  it  makes  the  offence  a  felony, 
and  imposes  all  the  common  and  ordinary  consequences  attend- 
ing a  felony.  («) 

The  term  misdemeanor  means  every  offence  inferior  to  felony, 
but  punishable  by  indictment  or  by  particular  prescribed  pro- 
ceedings, (jr) 

The  term  **  offence**  also  may  be  considered  as  having  the 
same  meaning,  (;y)  but  is  usually  by  itself  understood  to  be  a 
crime  not  indictable  but  punishable  summarily  or  by  the  for- 
feiture oteL  penally.  If  one  statute  make  the  doing  an  actfe^ 
lonious,  and  a  subsequent  act  make  it  only  penal,  the  latter  is 
considered  as  a  virtual  repeal  of  the  former,  (x)  These  dis- 
tinctions will  be  found  highly  important  in  their  consequences. 
Private  remedies  are,  in  the  case  o(  felonies,  suspended  until 
after  conviction  or  acquittal  of  the  felon,  but  not  so  in  general 
in  the  case  of  misdemeanors  or  minor  offences. 

Public  offences  are  to  the  law  of  Nations ;  or  against  God  ox 
religion,  morality  or  decency,  as  recognized  by  our  own  pubUc 


Misdemeanor. 


Offence. 


(r)  See  the  several  public  treasons  con-  (x)  Burn  J.  Misdemeanor  \  and  seethe 

sidered,  S  Chit.  Crim.  L.  60  to  ISt.  King  ▼.  PoweU,  t  Bar.  &  Adolp.  73,  when 

(s)  9  G.  4,  c.  31 ,  sect.  2.  the  term  misdemeanor,  in  the  singular,  may 

(t)  Sir  H.  Spelman  and  4  Bla.  Com.  be  talcen  as  nomen  colUciwum,  aodindttd- 

94,  95.  ing  several  offences. 

(u)  3  M.  &  S.  556;  1  Hawk.  c.  J|0,  (y)  Id.  ibid. 

«•  5.                                 /  .-^  ^  r>  (.0  1  Hawk.  c.  40,  s.  5. 
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municipal  laws ;  offences  against  the  King,  whether  amounting     CHAP.  I. 

to  high  treason,  felony,  or  misdemeanor,  or  contempts  of  his — ^ 

government  and  prerogatives ;  offences  against  pubUc  justice, 
of  various  descriptions ;  against  public  peace,  trade,  health,  and 
public  police  or  economy  ;  and  offences  against  the  positive  en- 
actments of  a  statute  subjecting  the  party  violating  the  regula- 
tion to  a  pecuniary  penalty  or  punishment;  all  which  in 
themselves  are  direct  violations  to  rights  strictly  public. 

Besides  these  are  certain  public  offences  more  immediately 
affecting  a  particular  individual,  and  constituting  a  private  in- 
jury, but  which,  in  respect  of  their  bad  example  and  tendency, 
are  also  considered  to  be  public ;  such  as  those  affecting  the 
person^  as  homicide,  which  directly  seems  only  to  affect  the 
party  killed  and  his  near  relatives ;  other  offences  against  the 
person  of  an  individual,  such  as  mayhems,  abduction  of  an 
heiress  or  other  female,  rapes,  unnatural  crimes,  assaults,  bat- 
teries, woundings,  and  false  imprisonment,  libel,  challenges  and 
duels.  Offences  against  habitation^  as  arson  and  burglary  and 
riotbus  destruction;  certain  offences  against  private  personal 
property,  as  larceny,  embezzlement,  false  pretences  and  cheats, 
malicious  mischief,  forgery,  and  others.  These,  it  will  be  ob- 
served, although  directly  and  immediately  more  particularly  in- 
jurious to  one  or  more  individuals,  are,  as  breaches  of  the  peace, 
and  calculated  to  rouse  and  instigate  men  to  revenge,  and 
affording  dangerous  examples  to  others,  therefore  injurious  in 
their  consequences  to  society  at  large,  and  punishable  as  such. 
Some  of  these  we  shall  find  are  remediable  or  rather  punish^ 
able  only  by  particular  means,  or  in  a  particular  course ;  and 
hence  it  is  of  great  importance  to  ascertain  the  precise  nature 
and  classification  of  the  public  injuries  or  offences  complained  of. 

We  have  seen  that,  with  regard  to  private  injuries,  if  a  wrong 
be  committed,  the  intention  of  the  wrong-doer  is  seldom  material. 
But  with  regard  to  public  offences,  it  is  in  general  otherwise,  • 
and  the  criminal  intention  frequently  constitutes  the  essence  or  the 
degreeotcnme ;  thus  homicide  is  murder,  if  committed  maliciously, 
but  if  only  occasioned  by  want  of  due  care,  it  is  only  manslaughter. 
So  seeming  horse  stealing  or  other  larceny,  will  become  at  most 
trespass,  if  it  appear  that  there  was  a  total  absence  of  felonious 
or  criminal  intent,  (a) 

With  respect  to  remedies,  they  naturally  follow  the  same  or-  m.  Rbmbdibs, 
der  as  rights  and  injuries,  and  it  is  essential,  before  the  adop-  p*bmc\**  m- 

(•)  Ra  r.  AUtander  and  Dam,  Born's      Rex  v.  Martin,  2  East's  P.  C.  618 ;  1 
J.  tit.  Hoiks,  S6S,  t65,  and  tit.  Larcenj ;     Leach,  171.  S.  C. 
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CHAP.  I.     tion  of  any  remedy,  well  to  ascertain  the  public  or  private,  legal 
— ^—^-^ — '-  or  equitable,  or  ecclesiastical  properties  and  qualities,  as  well  of 
the  right  as  of  the  injury  to  which  the  remedy  is  to  be  applied. 
Here  we  must  distinguish  between /irrt^a^tf  remedies  and  those 
which  are  public,  and  advert  to  the  rules  before  noticed,  vias. 
That  for  mere  public  injuries  no  individual  can  institute  a  prp- 
vote  remedy,  (6)  although,  by  adopting  a  public  criminal  pro- 
ceeding, he  may  frequently  obtain  private  compensation,  at  least 
by  leave  of  the  Court,  (c)  and  that  where  the  right  affected  was 
merely  equitable,  an  injury  to  it  can  in  general  be  redressed 
only  in  a  Court  of  Equity,  and  that  ecclesiastical  and  spiritual 
injuries  must  be  redressed  in  an  Ecclesiastical  Court,  {d) 
Remedies  of  It  will  be  found  that  for  most  injuries  which  more  or  less 

tioX  ^^^^  affect  a  private  right  and  a  private  individual,  (although  often 
Preventive,  jgQ  affecting  the  public,)  there  are  three  descriptions  of  remedies 
orPunisbments.  or  proceedings,  and  each  of  which  again  has  its  variety.  The 
first  wee  the  preventive,  or  removing,  or  abating  remedies,  and 
which  may  be  by  acts  of  the  party  aggrieved,  or  by  the  inter- 
vention of  legal  proceedings;  as  in  the  case  of  injuries  to  the 
person,  or  to  personal  or  real  property,  defence,  resistance,  re- 
<!aption,  abatement  of  nuisance,  and  surety  to  keep  the  peace, 
-OT  injunction  in  equity,  &c. :  secondly,  remedies  for  campen" 
sation,  which  may  be  either  by  acts  of  the  party  aggrieved,  or 
summarily  before  justices,  or  by  arbitration,  or  action,  or  suit 
at  law,  or  in  equity,  or  in  an  Ecclesiastical  Court :  and  thirdly, 
proceedings  for  punishtMent,  or  mixed  of  compensation  and  pu- 
nishment, and  either  summary  before  magistrates,  or  by  indict- 
ment, or  criminal  information,  ecclesiastical  censure,  &c.  If 
the  injury  were  an  unlawful  capture  or  seizure  of  that  nature, 
or  constituting  a  breach  of  international  law,  then  no  action  can 
be  sustained  in  a  municipal  court,  but  the  proceeding  for  redress 
must  be  in  the  Priae  Court  of  the  Admiralty,  or  before  commis- 
sioners specially  constituted  by  the  King,  (e) 

The  wrong-doer  in  most  cases  of  private  injuries,  (which  also 
constitute  jpu6/ic  offences,)  as  batteries  and  libels,  is  liable  both 
to  an  action  at  the  suit  of  the  party  injured,  and  also  to  an  in- 
dictment, (/)  (though  this  is  sometimes  prohibited,  (g))  and  the 
Court  in  which  the  action  is  brought  will  not  in  general  compel 
the  plaintiff*  to  elect,  (A)  though  the  Attorney-General  may  stay 

(b)  Ante,  10.  (/)  Hawk.  P.  C-  c.  62,  s.  4. 

(«)  P«*-  ig)7  6cS  Geo.  4.  c.  «9.  s.  70;  Id.  c. 

(d)  Ante,  7, 8.  SO,  s.  36;  9  Geo.  4,  c.  31,  s«  tS;  1  ^  S 

(e)  Elphitutane  ▼.  Bedreechaid,  Knapp's  W.  4,  c.  3«,  8.  46. 
Rep.  316  to  361 ;  and  see  HiU  v.  Reardon,  {h)  1  Bos.  &  Pul.  191. 
t  Sim.  &  Sto.  431 ;  bat  see  2  Russ.  R.  608, 

tmte,  9,  note  (6). 
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the  puUic  prosecution,  (t)     But  a  court  and  jury  will  in  general      chap.  I. 
consider  the  double  proceeding  yexatious,  and  the  latter  in  that  — ""°'"' 


case  will  seldom  give  large  damages. 

In  some  cases  of  public  offences,  but  which  have  more  imme-  when  private 
diately  injured  a  private  individual,  as  batteries  and  libels,  if  ^^^^"^2^  " 
the  public  remedy  by  prosecution  be  adopted,  the  court  will  oompromising  a 
sometimes  permit  a  reference,  (*)  or  allow  the  defendant,  even  2^.*^  ?«>•«««- 
after  conviction,  to  speak  (as  it  is  termed)  with  the  prosecutor 
before  any  judgment  is  pronounced,  and  a  trivial  punishment 
(generally  a  fine  of  a  shilling)  will  be  inflicted,  if  tlie  prosecutor 
declare  himself  satisfied,  or  if,  in  other  words,  an  adequate 
apology  or  compensation  has  been  made ;  (/)  and  where  the  de- 
fendant was  convicted  on  an  indictment  for  ill  treating  a  parish 
apprentice,  and  at  the  recommendation  of  the  Court  of  Quarter 
Sessions  gave  security  for  the  fair  expenses  of  the  prosecution, 
upon  an  understanding  that  the  court  would  abate  the  period 
of  his  imprisonment,  the  security  was  held  to  be  legal  and  bind- 
ing, (m)  So  upon  summary  proceedings  before  a  magistrate, 
(as  for  petty  larcenies  or  injuries  to  personal  or  real  property,) 
he  is  sometimes  authorized  to  discharge  the  offender  from  a 
conriction,  upon  his  making  such  satisfaction  to  the  party  ag- 
grieved for  damages  and  costs,  or  either,  as  shall  be  ascertained 
by  the  justice,  (fi)  But  it  should  seem  that  this  permission  does 
not  extend  to  felonies,  (o)  By  leave,  therefore,  of  the  court, 
some  public  prosecutions  may  be  allowed  to  enforce  civfl  com- 
pensations for  the  private  injury.  But  it  should  seem  that  a 
compromise  of  an  indictment  for  a  public  misdemeanor  and  pri- 
vate satisfaction  cannot  take  place  without  the  sanction  of  the 
courty  (p)  and  that  the  same  rule  would  extend  to  an  indictment 
for  a  common  battery  or  libeL  (q)  But  at  least  a  bond  con- 
ditioned to  ducontinue  a  pubUc  nuisance  is  vaUd.  (r) 

By  the  ancient  common  law,  and  by  the  older  statutes,  re-  Tiie  occasion 
medies  were  divided  and  distinguished  as  private  or  public,  and  ^^^*V*^  ^^^^ 

®  *^  z-  '  doction  of,  sam- 

nary  proceed- 


ings. 


(0  Bom's  J.  tit.  Nolle  Prosequi.  (9)  Rtx  v.  Uant,  Kyd  on  Awardsi  64; 

ik)  See  jMM,  and  Bum's  J.  tit.  Award;  and  see  8  Bing.  S56  ;  M'Clel.  R.  69 ;  t 

I  J.  B.    Moore,    1«U:   7  Taunt.   4«?;  Do>»l.  &  Ry.  265;    7  Taunt.  422;  9td 

9  East,  497.  qvtttre.  see  FAworthy  v.  Bird,    9  Sin.  & 

(0  4  Bla.  C.  363, 4. ;  1  Moore,  120,  Sto.  372  ;  that  an  indictment  for  a  misde- 

See  Elworthf  v.  Bird»  2  Sim.  £c  Sto.  372.  meanor  may  be  compromised,  though  not 

Bat  see  1  Bow.  Bep.  New  $.  519,  over-  an  indictment  for  felony,   Westmeath   v. 

rnlmg  thai  case  as  to  the  effect  of  a  cove-  WeHmeatht  1  Jac.  nep.  126.  where  speci- 

Dant  between  husband  andwife  to  separate,  fie  performance  of  an  agreement  for  sepa- 

(«)  11  £ast»  46.  ration  of  husband  and  wife  was  decreed, 

(a)  7  &  8  Geo,  4,  c.  29,  s.  63 ;  and  chap,  though   the  agreement  provided  for  the 

30,  s.  34.  compromise  of  an  indictment  for  an  as- 

(«)  EUoonhff  V.  Bird,  9  Sim.  &  Sto.  372*  saalt. 

(p)  5  East,  294;  t  Smith,  515  ;  Bum's  J.  (r)  7  T.  R,  475. 
26  ed.  tit.  Award. 
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CHAP.  I. 

RKMEDISf. 


i^4cb  were  either  at  law  or  in  equity,  or  ecclesiastical  or  spi^ 
ritnal.  The  first  were  to  be  pursued  in  the  temporal  conunov 
law  civil  courts ;  the  second  in  the  public  criminid  courts ;  the 
third  in  courts  of  equity ;  and  the  fourth  and  fifth  m  certain 
ecclesiastical  or  spiritual  courts.  Formerlyi  the  trial  or  investi* 
gation  of  private  remedies  in  the  conunoa  law  oourtSi  and  of 
public  crimes  and  ofienc^s  in  criminal  courts,  mrere  principally, 
if  not  ei^ely,  by  jury ;  then  considered  the  only  constitutionaji 
mode  of  investigating  disputed  facts.  But  as  society  enlarged^ 
and  the  expenses  of  litigation  increased,  innovations  were  grar 
dually  introduced  on  that  mode  of  deciding  upon  &ct6.  Infbrior 
Courts  of  Bequests  (commoBly  termed  Courts  of  Conscience) 
wc^e  instituted  for  the  purpose  of  determining  small  debts,  where 
the  claimant  is  allowed  to  substantiate  his  demand  by  his  own 
oath ;  and  in  cases  of  petty  offences  and  misdemeanOTs,  a  mosit 
extensive  jurisdiction  has  been  gradually  given  and  extended  to 
magistrates  and  others^  enabling  them  to  decide  vqpon  facts  civil 
as  well  as  criminal,  which  must  in  fonner  times  have  been  det^^ 
mined  by  a  jury,  and  in  supericnr  courts.  But  now,  justices,  who, 
by  the  terms  of  their  oommisdbn,  formerly  had  jurisdiction  only 
over  crimes  and  breaches  of  the  peace,  have,  in  almost  all  casee 
of  petty  offences  and  torts,  unconnected  with  contract,  (andj  in- 
deed, in  some  cases  even  of  contract  of  an  inferior  nature,  9fi 
between  masters  and  apprentices  and  masters  and  servante  in 
certain  trades,  and  between  members  of  friendly  societies,  end 
in  fixing  the  amount  of  salvage,  &c )  been  invested  with  juria- 
diction  quite  foreign  to  their  original  institution,  and  they  have 
been  clothed  with  powers  to  hear  and  determine,  combining  the 
several  functions  and  powers  of  a  judge  and  jury  and  a  court  of 
equity.  So  that  summary  jurisdiction  without  trial  by  jury  is 
now  extended  to  almost  every  «maU  injury  or  dispute  that  can 
usually  arise  between  members  of  society.  On  the  one  hand, 
this  is  great  saving  of  expense  to  parties,  but  upon  the  other, 
magistrates  are  invested  with  jurisdiction  which  might,  in  some 
cases,  be  very  injuriously  exercised. 


I.  Private 
Remedies. 

General  rules. 


Keeping  in  view  these  extensions  and  introductions  of  new 
remedies,  we  will  now  proceed  to  state  the  general  rules  which 
affect  the  ancient  as  well  as  modern  remedies  for  private  in- 
juries, strictly  so  called,  and  those  which,  though  nominaliy 
public,  yet  more  particularly  affect  one  or  more  individuals,  and 
which  may  be  resorted  to  by  them  in  lieu  of  a  civil  remedy. 

It  is  a  general  rule  that  when  the  right  and  injury  wei« 
merely /wfua^^y,  then  no  one  can  interfere  or  seek  or  prosecute 
a  remedy  but  the  party  immediately  injured  ;  nor  can  others 
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exceptbg  professional  advisers^  instigate  or  encourage  their  pro-     chap.  I. 
sectttion,  without  being  guilty  of  the  offence  of  barretry,  or  '•— 


maiDtenance,  or  champetry.  (^)  But  on  the  other  hand,  if 
the  remedy  be  even  nominally  public,  and  prosecuted  in  the 
name  of  the  King,  then  any  one,  though  not  privately  injured, 
may  institute  or  contuiue  the  prosecution,  (t) 

Private  remedies  are  either  by  act  of  the  party,  or  by  legal 
proceedings,  to  prevent  the  commission  or  repetition  of  an  in- 
jmy,  or  to  remove  it ;  or  they  more  frequently  are  to  recover,  by 
smmnary  proceeding,  or  by  action  or  suit,  compensaiion  for  the 
completion  of  an  injury. 

The  preventive  remedies  are  more  numerous  than  usually  Ftne.2V«Mnttv« 
supposed,  but  they  are  not  so  frequently  resorted  to  as  might  h^LJ^*"^ 
be  advisable,  (ti)  which  may  be  attributed  to  the  ignorance  of 
their  existence  until  it  is  too  late  to  resort  to  them,  or  to  the  ty?  ow/Jcr* 
hasard  of  their  being  mistaken,  and  subjecting  the  party  to  an 
action  for  his  irregularity,  or  to  the  preference  given  to  a  more 
formal  and  expensive  proceeding. 

It  has  been  frequently  observed,  that  ^'Latvs  for  prevention 
are  better  than  laws  for  punishment, ^^  (x)  The  preventive  and  re- 
moving remedies  are  principally  of  two  descriptions,  viz.  ^rst, 
those  by  act  of  the  party  himself,  or  of  certain  relations  or  third 
persons  permitted  to  interfere,  as  with  respect  to  the  person, 
by  self-defence,  resistance,  escape,  rescue,  and  even  prison 
breaking,  in  case  of  imprisonment  clearly  illegal ;  or  in  case  of 
personal  property,  by  resistance  or  re-caption ;  or  in  case  of  real 
property,  by  resistance  or  turning  a  trespasser  out  of  his  house 
or  off  his  land,  even  with  force;  (y)  or  by  apprehending  the 
wrong-doer,  or  by  re-entry  and  regaining  possession,  taking  care 
not  to  commit  a  forcible  entry  or  breach  of  the  peace ;  («)  or  in 
case  of  nuisances,  private  or  public,  by  abatement ;  {a)  or  re- 
medies by  distress  for  damage  feasant,  or  for  rent,  or  for  heriot, 
&c.,  or  by  set-off  or  retainer.  By  these  and  various  other  re- 
medies, in  which  a  party,  as  it  is  vulgarly  termed,  takes  the  law 
into  his  own  hands,  he  may  frequently  avoid  proceeding  by 
action,  which,  especially  in  the  instance  of  actions  of  ejectment, 
are  too  frequently  unnecessarily  resorted  to.  (b) 

(•)  4  Bla.  C.  134, 5.13  b.  (y)  2  Salk.  641 ;  Co.  Lit.  257 ;  1  Saund. 

(0  1  Salk.  174;  1  Atk«  iSl ;  3  M.  &  81,  140,  note  4 ;  8  T.  R.  78,357. 

Sd.  71.                              '  (%)  Id.  ibid. 

(«)  Ante,  Preface.  (o)  2  Smith's  R.  9, 

(x)  See  Wilcack  v.  Windon,  3  Bar.  &  (6)  See  1  Bing.  R.  158 ;  1  Man.  &  Ry. 

Adol.  43;  and  Vmegan  ▼.  Attwood  and  tfO ;  7  T.  R.  431 ;  1  Price,  53  ;  3  Bhig. 

cthm,  1  Mod.  802.  11. 
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CHAP  .1.  It  has  been  properly  suggested  that  there  is  IFrequently  dan- 
BMEPiM.  g^^  .^  persons  availing  themselves  of  remedies  by  their  aum  act, 
because,  by  mistake  or  otherwise,  they  by  so  acting  may  expose 
themselves  to  the  risk  of  being  subject  to  an  action  for  irregu- 
larity. This  risk,  however,  is  in  a  great  measure  provided  for 
by  modern  acts  requiring  notice  of  action  before  they  can  be 
sued,  and  enabling  tliem  to  tender  amends,  or  even  to  pay  the 
amount  into  court,  in  case  a  tender  before  action  has  not  been 
made.  Thus  the  modem  acts  against  larceny  and  petty  of- 
fences of  that  nature,  and  against  wilful  or  malicious  injuries  to 
personal  and  real  property,  enable  the  owner  of  the  property,  or 
his  servant,  or  any  other  person  authorized  by  him,  to  appre- 
hend the  'person  Jbund  committing  any  offence  punishable  by 
indictment  or  summary  conviction  by  virtue  of  the  acts  ;  and  it 
is  enacted,  that  all  persons  acting  in  pursuance  of  the  acts,  (and 
which  term  is  construed  to  mean  bon&  fide  acting  under  colour 
thereof,  though  erring  by  mistake,  (c))  shall  have  notice  of  action, 
and  may  tender  sufficient  amends,  or  pay  the  same  into  court  ;{d) 
and  the  game  act  contains  a  similar  enactment ;  («)  conse- 
quently there  is  not  much  risk  of  expensive  litigation  by  a  party 
thus  acting  for  himself. 

There  is,  however,  one  general  caution  to  be  observed  before 
the  adoption  of  some  of  these  remedies  by  act  of  the  parti/,  that 
a  party  who  has  availed  himself  of  such  summary  proceeding 
cannot  also  afterwards  proceed  by  action.  Thus,  if  a  party 
abate  a  nuisance  by  his  own  act,  and  without  waiting  the  judg- 
ment of  law  quod prostemavit,  he  is  not  entitled  also  to  proceed 
by  an  action,  (/)  for  although  he  hath  his  choice  of  two  re- 
medies, either  by  abating  it  himself  by  his  own  mere  act  and 
authority,  .or  by  suit,  in  which  he  may  both  recover  damages 
and  remove  it  by  the  aid  of  the  law,  he  hath  not  both,  and 
having  made  his  election  of  one,  he  is  totally  precluded  from 
resorting  to  the  other,  (g)  Hence  it  should  seem  that  when  a 
party  has  already  sustained  any  considerable  damage  worth 
suing  for,  it  is  better  to  proceed  by  action  for  compensation  than 
to  abate  the  nuisance,  (/i) 


(c)  See  poit,  4T.  R.  556.  a  person  may  proceed  in  a  court  of  equity 

(d)  7  &  8  Geo.  4,   c«  29  &  30 ;  and  bv  biii  for  an  injunction,  and  yet  after- 
9  l^ar.  &  Ores.  806.  vvard»  sustain  an  action  for  damages  prc- 

(«)  1  6c  2  VV.  4,  c.  32,  s.  47  ;  sec  deci-  \iuubly  sustained  j  post,  ch,  viii.  So  after  a 

siunK  on  tJic»e  acts,  pott,  ch.  vii.  person  lias  obtained  his  release  from  illegal 

(/)  9  Culic  Rrp.  55  'f  A  Bla.  C.  2t9,  imprisonment  bv  iiabens  corpos,  he  may 

2x0.  sue  a  magistrate  for  the  trespass  ;  Ex  parte 

(g)  Id.  ibid.  Hill,  S  Car.  &  P.  225. 

(%)  Id.  ibid.     It  viii  be  observed  that 
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The  second  description    of  preventive  remedies  are  those     CHAP.  I. 

.1  1^     •       1  1  ...  •■  11*        •  Remediks, 


which  are  obtained  by  some  legal  asnsianc^  ;  as  by  calling  in  a  — 

peace  officer^  by  obaining  a  warrant  and  security  to  prevent  a  vnuive  reme- 

duel,  by  application  to  a  magistrate  for  security  to  keep  the  *!'*•  ^y  **8**  "^ 

peac^  (f),  or  by  application  to  the  Court  of  King's  Bench  for 

the  like  purpose,  or  by  obtaining  a  writ  of  habeas  corpus ;  or  by 

filing  a  bill  and  obtaining  an  injunction  to  prevent  a  nuisance, 

or  a  piracy  of  a  copyright  or  other  invention,  or  to  prevent 

waste ;  and  by  writ  of  ne  exeat  regno  to  prevent  a  person  who 

owes  an  equitable  debt  from  getting  out  of  the  jurisdiction  and 

eluding  justice ;  and  bills  for  specific  performance  of  certain 

contracts,  or  to  secure  a  due  administration  of  assets  among 

legatees,  &c. 

All  these  preventive  or  specific  remedies,  so  calculated  to 
anticipate  and  prevent  loss,  and  to  diminish  litigation,  we  will 
hereafter  very  fully  consider,  because  they  are  most  essential  to 
^edy  justice. 

Supposing  the  injury  to  be  complete  or  continuing,  then  the  Seamdiy.   fit. 
remedies  to  obtain  compensation,  either  specific  or  in  damages,  ZJ^i^^^ 
are  to  be  considered.  These  are  by  arbitration ;  or  are  summary,  *p«cific  or  in 
before  justices  or  others ;  or  are  formal,  whether  by  action  or  suit    *^**^' 
in  inferior  or  superior  Courts  of  Law,  or  Equity,  or  Ecclesias- 
tical, or  Spiritual,  or  of  Admiralty. 

Some  modem  acts,  as  those  relating  to  Friendly  Societies  and  Rcmedj  by 
to  servants  in  certain  trades,  are  compulsory  on  parties  to  refer  ^j^J^f 
their  disputes  to  arbitration,  as  being  of  too  small  value  to  jus- 
tify the  trouble  or  expense  of  a  formal  suit  or  trial. (A)  Here 
the  parties  have  voluntarily  placed  themselves  in  the  situation 
or  character  to  which  the  statutory  regulation  applies,  and  they 
must  have  anticipated  that  such  mode  of  settling  any  difierence 
must  be  resorted  to.  It  has  recently  been  attempted  to  intro- 
duce a  power  of  compelling  all  persons  to  refer  certain  matters 
of  account  to  arbitration,  when  unfit  to  be  tried  by  a  jury,  but 
die  measure  has  not  yet  passed  into  law.  It  should  seem  that 
some  restraint  should  be  imposed  upon  obstinate  parties  who 
will  assert  their  right  to  have  tried  in  a  superior  court  all  the 
items  of  a  long  and  intricate  account,  and  which  would  fre- 
quently occupy  several  whole  days,  which,  in  the  due  and  ordi- 
nary distribution  of  justice,  ought  to  be  divided  amongst  several 
suitors^  and  which  account  ought  more  properly  to  be  investi- 
gated in  a  Master*s  o£Sce  of  a  Court  of  Equity,  or  before  an 


{ 


0  Bom's  J.  Surety*  Peace.  cielies ;  Crisp  v.  Bmdmry,  8  Bing.d94  ;*and 

k)  9  Geo.  4j  c.  9t,  as  to  Friendly'  So«    as  to  servants  see  5  G.  4,  c.  96. 
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CHAP.  I.      arbitraCor9(/)  or  in  an  action  of  account  before  auditors,  (m)  At- 
tempts have  been  made  at  Nisi  Prius  to  prevent  such  an  incon- 


venient trial  at  law ;  {n)  but  the  party  still  has  a  strict  legal  right 
to  insist  upon  it,  (o)  though  in  general  it  vrould  be  most  unwise 
to  try  the  question  so  adversely  to  the  feelings  of  the  judge  and 
jury. 
Summarv  reme-       The  remedies  by  the  intervention  of  legal  authority  are  fre* 

dies  by  legal  -  -_,.  ,  •  •    •       »^ 

assistance.         qucntly  Bummary,    Thus  the  party  may  regain  possession  by 

applying  to  magistrates  under  the  statutes  against  forcible 
entries  and  detainers,  (p)  Or  he  may  obtain  summarily  before 
justices  punishment  or  compensation  for  petty  or  common  as- 
saults and  batteries,  (9)  for  which  the  offender  may  be  fined  5/. 
to  be  paid  in  aid  of  the  county  rate ;  and  for  petty  larcenies  and 
for  small  and  wilful  or  malicious  trespasses  and  injuries  to  per- 
sonal or  real  property,  for  which  also  5/.  may  be  imposed  ;(r)  or 
for  entering  land  to  kill  game  without  authority,  or  for  laying 
poison  to  kill  game  ;(*)  or  to  justices  for  recovery  of  penalties  for 
other  small  injuries  and  offences.  (/) 

Thus  in  case  of  a  common  assault  and  battery,  not  accom- 
panied with  any  attempt  to  commit  a  felony,  nor  upon  which 
title  to  land,  or  bankruptcy,  or  insolvency,  or  legality  of  an  ex- 
ecution shall  come  in  question,  two  justices  are  expressly  au- 
thorized to  convict  in  a  fine  of  5/.,  to  be  paid  in  aid  of  the  county 
rate ;  but  the  justices'  certificate  of  the  proceedings  is  to  be  a 
bar  to  any  action  or  indictment  for  such  assault  and  battery.  (») 

So  in  cases  of  petty  takings  ot  personal  or  real  property  not 
amounting  to  an  indictable  felony  or  misdemeanor,  (r)  or  for  toil- 
ful  or  malicious  injuries  to  personal  or  real  property  when  not 
felonious  (d;),  two  or  sometimes  one  justice  may  convict  and  award 
damages  to  the  party  aggrieved,  and  a  penalty  in  aid  of  the 
county  rate;(^)  excepting  that  when  the  conviction  has  pro- 
ceeded on  the  evidence  of  the  party  injured,  then  the  sum  he 

(i)  t  Camp.  Sd6;  Eq.  Cases  Ab.  5  ;  7  aggrieved,  it  will  be  observed  that  a  party 

Ves.  688;  but  wbeii  nut  so,  ft  Young  &  seeking  pecwuMty  satisAiotioii  mast    still 

Jervis,  S3.  proceed  bj  action  at  the  risk  of  bis  uot  ob- 

(m)  t  ChHiy  R.  lO;  3  Dowl.  &  R.  596.  taining  a  verdict  for  'lOs.  damages,  aud  of 

(fi)  S  Camp.   ia38;   Tidd,  9tb   cd.  2,  the  judge  declining  to    certify.      Tbera 

note  (a),  seems  no  reason  vrhy  two  justices  should 

(o)  b  Taunt.  431,  43? ;  1  Marsh,  f  15 ;  not  have  power  of  awarding  private  satis- 

2  Young  6c  J.  33.  faction  for  a  battery,  when  proved  bj  a 

(p)  Bum's  J.  tit.  Forcible  Entry  and  third  person's  evidence  or  admission,  as  in 

Detainer.  small  injuries  to  pnsonal  or  real  pntperty, 

(9)  9  Geo.  4,  c.  31,  s.  27.  where  a  single  justice  has  express  power  to 

(r)  7  &  C  G.  4,  c.  30.  award  private  satisfaction,  under  7  &  8 

(s)  1  &  2  W.  4,  c.  32.  G.  4,  c  29  &  30. 

(t)  Bum's  Justice,  per  tot.  (c)  7  &  8  Geo.  4,  c.  29,  s.  66. 

(tt)  9  Geo. 4,  c.  31,  sect  27, 28,  29.  As  (a)  Id.  c.  30,  s.  24,  32. 

no  part  of  the  bl,  is  to  be  paid  to  the  party  (y)  See  notes  (y  )  and  (x). 
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wcyuld  otbevwise  receiTe  is  to  be  applied  as  the  penalty.  But  chap.  i. 
a  jaatice  has  power,  upon  the  first  eonviction  for  such  petty  — ^"'^'^"^'' 
takmg,  or  injury  to  personal  or  real  property,  to  discharge  the 
oflfender,  upon  his  making  such  satisfaction  to  the  party  ag- 
grieredy  for  damages  and  costs,  or  either  of  them,  as  shall  be 
ascertained  by  the  justice.  (»)  So  the  recent  game  act  contains 
provisioiia,  not  only  for  apprehending  but  for  fining  persons  to 
the  extent  of  6/.  for  trespassing  in  pursuit  of  game,  to  be  paid 
in  aid  of  the  Comity  rate ;  (a)  but  it  is  provided,  that  although 
the  party  injured  by  the  trespass  shall  have  the  option  of  pro- 
ceeding by  action,  yet  there  shall  be  no  double  proceeding,  aad 
that  if  he  institute  or  concur  in  the  proceeding  for  the  penalty, 
he  shall  not  also  sue.  {b)  In  general,  upon  these  summary  pro^ 
ceedings  before  magistrates,  costs  are  recoTerable,  but  in  case 
the  penalty  amounts  to  5/.,  then  the  costs  are  to  be  deducted 
fixNn  it.  (c) 

These  and  similar  enactments,  as  far  as  regard  small  injuries 
to  the  person,  or  personal  or  real  property,  and  petty  trespasses, 
win  be  preferable  to  actions,  unless  the  damages  are  very  consi* 
derable.  They  do  not  absolutely  take  away  the  common  law  right 
of  action,  but  they  give  the  party  injured  the  option  of  obtain- 
ing compensation,  or,  for  assaults  upon  the  person,  punishment 
for  such  small  injuries  by  summary  proceedings,  supported  by  his 
own  testimony,  instead  of  having  recourse  to  a  trial  by  jury  of 
an  expensive  action  at  prosecution  for  small  damages  or  injuries, 
subject  to  the  risk  of  not  recovering  a  sum  sufficient  to  enable 
him  to  obtain  costs ;  and  no  respectable  or  prudent  attorney 
or  sdicitor  would  hazard  the  rebuke  of  a  judge,  upon  the  trial 
of  a  trifling  action,  for  encouraging  or  allowing  his  client  to 
faring  an  action  for  a  petty  demand,  which  ought  to  have  been 
proceeded  for  elsewhere  (d). 


(s)  7  &  S  G.  4,  c  S9,  8.  6S,  and  cbsp.  expense  of  wiiicli  is  very  unequal  to  tbe 

90,  a.  54.  su m  actually  recovered . 
(«)  1  &  f  Vf*  4,  c.  SS,  8. 30,  31.  It  seems  at  least  expedient  to  provide  a 

(b)  Id.  s.  46»  summary  remedy  for  verbal  sUmHer,  wbicli 

(c)  18  Geo.  5 ;  see  Bum's  J.  tit.  Costs,  would  prevent  many  trifling  actions.     Such 
(d).Periiap«  the  principle  of  these  en-  actions  arti  repressed  by  tbe  statutes  de- 

aetoirata    might    be  advantageoosly  ex>  priving  the  plaintiff  of  mote  costs  than  da - 

tended  to  verbal  and  even  written  slander,  mages,  when  the  jury  find  a  verdict  for 

sad  to  common  assaults  and  batteries,  and  less  than  40s.  damages ;  and  juries  are  not 

4art8  oocncioimig  small  damases,  such  as  fiivourable  to  such  actions,  unless  there  be 

iBJaiies  by  irregolarittea  in  muing  or  con-  proof  of  actual  damage  beyond  40«.,  and 

dnctiBg  a  distress  for  rent ;  and  indeed  to  consequently  much  of  the  valuable  time  of 

aUcaswofsmall  injuries  where  no  pcraiaaent  tbe  superior  ooerts  of  justice  is  occupied 

AffA  is  to  be  tried,  and  to  all  cases  where  tn  trying  them,  and  the  result  is  ruinous  to 

a  partr  injured  would  be  content  to  receive  both  parties ;  and  yet  parties  are  either  in- 

a  small  compensation  rather  than  hasard  duced  torcKnge  themselves  or  to  clear  their 

an  expensive  seit  in  a  superior  court.  Such  characters  from  tbe  imputation  by  risking 

an  enadmeai  woifid   prevent  numerous  an  action. 
triSing  actions  in  the  superior  courts,  the        It  should  seem  that  a  summary  remedy 
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Of  the  particu- 
Ur  rights  and 
remedies 
introduced  by 
ttatute* 


If  the  injury  has  been  considerable,  and  worth  the  expense 
of  a  formal  proceeding  in  a  superior  court,  then  if  it  affected  a 
legcd  right,  the  remedy  is  in  general  by  action  in  a  Court  of  Law: 
but  if  to  an  equitable  right,  or  if  it  will  be  better  investigated 
in  a  Court  of  Equity,  then  the  remedy  is  by  biUi  or  supposing 
a  debtor  has  become  a  bankrupt,  then  the  proceedings  are  to 
be  before  assignees,  or  commissioners,  or  in  the  Court  of  Re^ 
view ;  (e)  or  if  he  have  become  an  insolvent  debtori  then  the  pro- 
ceeding is  to  be  in  the  Insolvent  Court.  (/)  If  the  injury  re- 
late entirely  to  an  ecclesiastical  or  spiritual  offence,  not  cognisa- 
ble in  the  Temporal  Courts ;  as  fornication,  or  slander,  imputing 
a  spiritual  offence,  then  recourse  must  be  had  to  an  Ecclen* 
astical  Court,  (g)  So  in  the  case  of  a  married  woman,  she  must 
proceed  in  that  Court  for  alimony  or  restitution  of  conjugal 
rights.  We  merely  here  advert  to  these  several  modes  of  re- 
dress, to  show  their  infinite  variety.  In  a  subsequent  chapter 
a  concise  outline  of  the  present  jurisdiction  of  justices  and  of 
all  the  courts  will  be  given,  in  order  to  show  before  what  fo- 
rum redress  should  be  sought* 

It  will  be  observed  that  the  ancient  common  law  rights  and 
remedies  were  comparatively  few  and  simple  and  rd^dily  divided 
and  enumerated ;  but  in  the  progress  of  time  the  occasions  of 
society  have  led,  especially  of  late,  to  an  accumulation  of  new 
statutory  regulations,  which  have  either  better  defined  or  mo- 
dified or  regulated  what  were  previously  partially  recognized 
by  the  common  law,  or  have  actually  created  new  rights  or  im- 
posed new  duties  and  penalties  for  their  non-observance ;  we 
speak  not  merely  of  public  regulations  of  police,  but  refer  also 
to  those  of  a  private  nature. 


might  be  as  well  provided  in  these  cases. 
In  Harrison  v.  Thomborough,  Hi  I.  T.  12 
Ann.Gilb.  cases,  L.  &  £.117,  Pariter,  C.J. 
said  be  remembered  a  saying  of  Treby, 
Chief  Justice,  that  people  should  not  be  dis- 
eoHToged  that  put  their  trust  in  the  law,  far 
iftnen  canld  not  have  a  remedy  at  law  for 
such  slanders,  they  would  be  apt  to  carve  it 
for  themttlveSf  which  would  let  in  all  the  ill 
consequeneescf  private  revenge 'yBXid  Fowl's, 
Justice,  said,  that  the  latter  judgments  had 
been  right  in  denying  the  rule  of  taking 
words  in  mitiori  sensu,  because  it  left  a 
liberty  for  men  to  defame  others,  provided 
they  did  it  with  a  little  caution ;  and  it  had 
been  known  that  people  had  taken  advice 
of  counsel  upon  a  sheet  of  paper  full  of 
scandalous  words,  in  order  to  know  which 
they  might  *'  out"  with  safety. 

The  legislatore  have  already,  in  some 
instances,  given  magistrates  summary  ju- 
risdiction in  case  of  verbeU  o^tue,  as  in  the 
stage  coach  act,  2  &  S  W.  4,  c.120,  s.  47, 99, 
which  enacts  that  if  the  driver  or  guard  of  a 


stage  coach  asault  or  use  "  tAudve or  wuhU" 
iug  language**  tn  any  passenger,  he  shall  for- 
feit  51,  and  may  be  convicted  by  one  justice, 
A  magistrate  at  one  of  the  London  police 
oiRccs  lately  fined  a  stage  coachman  (who 
had  during  the  journey  been  guilty  of  inci- 
vility to  a  passenger,  and  who  therefore 
refused  to  give  him  any  thing  for  himself,) 
in  40s.,  f«ir  saying,  in  the  presence  of  the 
other  passengers,  "  Gentlemen  always  give 
me  something,"  insinuating  by  his  tone  and 
manner  that  the  passenger  was  not  a  gen- 
tleman. Why  miglit  not  magistrates  have 
a  similar  but  modified  power  over  common 
slander  as  ovei'  petty  assaults  and  batteriea 
and  injuries  to  personal  and  real  property  f 
See  9  G.  4,  c.  SI,  s.  27,  28,  29 ;  or  even 
power  to  compel  private  satisfaction,  as  in 
7&8G.4,c.  29&ao. 

(e)  t  &  2  W.  4,  c.  56. 

(/)  7  G.  4,  c.  57. 

(g)  Limited  by  27  G.  3,  c.  44,  s.  1,  t, 
to  eight  and  six  calendar  monUis. 
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It  follows,  that  from  the  introduction  of  these  new  righis  and     ^HAP.  I. 
dtiiies  by  numerous  statutes,  that  a  great  variety  of  new  itgurieM 
and  offences  must  arise  from  the  infraction  or  non-observance 
of  such  new  rights  and  duties ;  these  require  new  remedies^  to 
prevent,  or  remove,  or  compensate,  or  punish. 

In  some  cases,  where  new  rights  or  duties  have  been  created, 
the  statutes  introducing  them  have  been  silent  with  regard  to  the 
remedies  for  their  infraction.  When  this  is  the  case,  the  law 
impliedly  gives  an  appropriate  remedy.  Thus  if  a  new  private 
right  be  created  or  recognized,  the  law  implies  a  remedy,  as  by 
action  on  the  case^  where  the  damages  for  the  infraction  of  the 
right  are  uncertain,  (A)  as  for  removing  goods  under  an  execu- 
tion without  paying  a  year's  rent ;  (t)  and  by  action  of  debt 
where  the  sum  is  in  its  nature  certain  or  readily  ascertained,  (k) 
And  where  the  damages  or  penalties  are  recoverable  by  a  person 
particularly  aggrieved,  as  by  a  corporation,  to  whom  the  latter  is 
given,  costs  also  are  recoverable ;  (/)  so  treble  the  value  of  tithes 
when  TixA  set  out  in  kind,  or  even  treble  damages,  incurred  by  ex- 
torting money,  are  recoverable  in  debt,  (m)  In  general,  however, 
the  same  act  that  creates  or  modifies  the  right  or  Auty^  prescribes 
the  remuneration,  penalty,  or  punishment,  and  even  the  form  of 
the  remedy;  and  gives  the  same  either  to  the  party  injured,  or  to  a 
common  informer,  or  to  the  king,  (n)  As  to  the  party  aggrieved, 
an  action  of  debt  for  an  escape  out  of  execution,  (o)  or  the  same 
form  of  remedy  for  double  yearly  value,  for  not  quitting,  in  pur- 
suance of  a  notice  to  quit  from  a  landlord  to  his  tenant,  (p)  And 
whenever  a  statute,  introducing  a  new  ri^ht  or  duty,  prescribes 
a  particular  remedy,  no  other  can  be  adopted ;  (q)  therefore,  no 
action  will  lie  for  a  poor  rate,  or  for  composition  money  duly 
assessed  under  the  highway  act,  the  remedy  by  distress  being 
prescribed  in  those  cases  by  statute,  (r)  When,  however,  a 
statute  gives  a  remedy  in  the  affirmative,  without  a  negative 
expressed  or  implied,  for  a  matter  which  was  actionable  by  the 
common  law,  the  statute  remedy  is  considered  as  cumulative,  and 
the  party  may  sue  at  common  law  or  upon  the  statute,  and 


(&)  Com.  Dig.  tltSutute,  A.  F.and  tit.  (m)  9  Bla.  R.  1109. 

PlcBdef,  II.  8.  1,  2,   20 :  10  Coke,  75,  (n)  A  common  informer  cannot  sue  for 

b.  y  %  Inst.  486 ;  2  Salk.  451.  a  penally,  unless  be  be  expressly  or  iai> 

(i)  8  Ann.c.  14  ;  Dougl.  665  ;  1  ChiU  pliedly  aulborized  so  to  do,  5  East,  313. 

PI.  363,  «64.  (o)  Ricb.  t,  c  l!2  ;    1  Saund.  34,  39, 


(k)  1  Chit.  Pi.  1S7  ;  1  Rol.  Ab.  598 ;     S18. 
M'Clel.  &  Y.  457 ;  4  B.  &  C.  962  >  9  B.        (p 
&  C.  524.  (q)  10  Bar.  &  C.  546  ^  2  Burr.  1157 ', 


1  M'Clel.  6t  Y.  457 ;  4 B.  &  C.  962  J  9B.        (p)  4  G.  2,  c.  28.8.  1;  1  New  R.  174. 

(a)  IC 
CO  9  Bar.  &  C.  524 ;  or,  if  an  acquitted     1  M'Clel.  &  Y.  450. 


dtftHdmi  is  entitled  to  costs, under  4  Jac.  1 ,        (r)  Id .  ibid . 
c.  3,  then  debt  lies  for  the  same,  id.  ibid. 
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sometimes  both,  (s)  So  if  a  statute  be  prohibitory  or  injunctiTe 
in  one  clausei  and  in  another  distinct  clause  enact  a  particular 
penalty,  the  offender  may  be  prosecuted  at  common  law,  either 
for  the  disobedience  of  the  fif  st  clause,  or  upon  the  statute  for 
the  penalty.  Thus  disobedience  of  an  order  of  justices  is  an 
ofience  indictable  at  common  law,  though  a  specific  penalty  be 
provided  by  some  particular  statute  for  the  neglect  of  that 
duty  which  the  order  is  intended  to  enforce  ;  (t)  and  therefore^ 
although  the  prescribed  statutory  penalty  for  disobeying  an 
order  upon  a  parent  for  maintenance  of  his  children,  is  only 
twenty  shillings  per  month,  yet  by  indicting  at  common  law  for 
disobedience  of  the  order,  punishment,  and  probably  mainte* 
nance  to  the  full  and  proper  extent,  may  be  enforced,  (u) 

In  some  cases  we  shall  find  that  the  common  law  remedy  is 
altered  by  a  statute.  Thus  the  comnron  law  remedy  of  trespass 
against  a  magistrate  is  taken  away  by  43  Geo.  3,  c.  141,  where 
a  conviction  has  been  quashed,  and  the  action  must  be  trespass 
on  the  case,  alleging  and  proving  that  the  magistrate  acted  ma« 
lieiously,  and  without  any  reasonable  cause,  (or) 

Before  the  adoption  of  any  remedy  by  legal  iiUerference,  whe- 
ther summary  or  more  formal,  it  b  essential  to  consider  what 
will  probably  be  the  sum  or  damages  recovered,  and  whether  any 
and  what  costs  will  be  recovered,  and  consequently  whether  it 
is  worth  while  to  adopt  any  remedy.  At  common  law  no  cosis 
were  recoverable,  and  the  statute  of  Gloucester  gives  costs  only 
where  damages  are  recovered,  (jr)  and  this  extends  to  a  penalty 
recoverable  by  a  party  grieved,  because  he  is  also  entitled  te 
damages  for  detaining  the  penalty  and  consequently  costs,  (z) 
But  where  a  eommoB  informer  is  entitled  to  a  penalty,  he  is  not 
entitled  to  damages,  and  consequently  has  no  costs,  unless  ex«> 
pressly  given*  (a) 

The  right  to  costs  was  qualified  by  statute  48  E3iz.  c.  6^  en- 
abling a  judge  to  certify,  so  as  to  take  away  costs  in  cmy  action 
whatever,  whether  upon  a  contract  or  for  a  tort,  if  the  pkintiff 
did  not  recovw  a  verdict  for  forty  shiUings ;  (b)  and  as  judges 

(i)  Com.  Dig.  Action  apon  Stat.  C.  ter  to  have  let  the  old  form  of  action  re- 

(f )  t  Burr.  799 ;  4  Dougi.  933,  388;  main,  and  to  have  enacted  that  the  de- 

4  T.  R.  205 ;  8  East,  41 ;  3  M.  2i  3.  62.  fendant  shoaid  he  acqaitled,  if  it  stioald, 

(tt)  43  Eliz,  c.  2 ;  2  Burr.  799 ;  1  Bla.  appear  that  he  had  acted  npon  probable 

C.  448,  note  3 ;  ted  quere  as  to  the  im-  cause  and  without  malice* 

propnety  of  any  extension  of  this  rule  an-  (y)  6  £dw.  1,  c.  1 ;  2  tnst  288  j  Hardw. 

thorizing  a  discretionary  ponlshment,  per-  152. 

haps  beyond  the  measure  of  that  preecribed  (t)  Willes,  440  ;  9  B.  &  C.  &66 

ftnd  intended  by  the  legislature.  (a)  1  Salk.  206. 

(«)  lieEast,67;  16 East,  13;  5Tcant.  (6)  2  Wils.  268;  2  New  R.  471 ;   5 

580.    This  was  a  singular  enactment,  on-  Bar.  k  Aid.  796 ;  t  Dow.  &  R.  413 ;  9 

necessarily  violating  the  general  rtdes  and  Price,  314 ;  10  B.  &  C.  492. 
forms  of  actions.    It  would  have  been  bet* 


AND    BSMEmU  IN  OBKERAL.  SC7 

were  reluctant  acdvely  to  exercise  that  power,  subsequent  acts     Chxp,  x. 

were  passed  absolutelj  depriving  the  plaintiff  of  more  costs  than 1— 

damages,  if  he  recovered  less  than  forty  shillings  in  certain  parti- 
cnlar  actions,  as  in  actions  for  assaolt  and  battery,  or  for  trespass 
to  land^Cc)  unless  the  judge  certified  that  a  battery  was  proved, 
or  that  the  freehold  came  in  question ;  (d)  and  in  an  action  for 
verbal  slander  no  costs  are  recoverable,  when  the  damages  are 
under  forty  shillings,  whether  or  not  the  defendant  plead  a  jus- 
tification ;  (f)  and  in  an  action  for  treble  the  value  of  tithes  not 
set  out,  the  plaintiff  is  not  entitled  to  costs,  unless  the  single 
Talue  found  by  the  jury  do  not  exceed  twenty  nobles,  that  is, 
61,  lSs.4d.f(J')the  legislature  at  that  time  considering  that 
when  the  treble  value  exceeded  SOL  the  sum  recovered  would 
be  quite  sufficient  to  enable  the  plaintiff  to  pay  his  own  costs,  {/) 
and  various  other  statute^  have  a  similar  operation. 

Other  acts,  giving  jurisdiction  to  numerous  local  Courts  of 
Requai  or  Conscience,  as  they  are  termed,  in  cases  of  common 
debts,  some  for  10/.,  others  for  5/.,  and  others  21,  enact,  that  if 
the  action  be  improperly  brought  in  a  superior  court,  the 
plaintiff  shall  not  recover  at  all,  unless  he  establish  a  claim  to  a 
larger  extent,  or  shall  not  recover  costs. 

The  operation  and  application  to  each  particular  case  of  aU 
these  acts,  must  necessarily  be  considered,  because  they  should 
influence  every  prudent  person  in  the  choice  of  his  remedy,  as 
it  would  obviously  be  most  imprudent  to  commence  an  action 
In  a  superior  court,  where  the  debt  or  damages  to  be  recovered  * 
will  probably  be  so  small  as  not  to  entitle  the  plaintiff  to  recover 
his  full  cpsts.  And  if  he  should  be  so  entitled,  it  shoold  also 
be  considered  that  in  the  present  mode  of  taxing  or  ascertaining 
die  amount  of  costs,  expenditure,  although  prudently  incurred  . 
in  obtaining  advice,  or  in  consultations  and  otherwise,  is  disal- 
lowed, and  which  consequently  be  must  bear  without  any  re* 
turn  ;  and  that  even  when  treble  costs  are  given  by  statute,  they 
are  singularly  construed  only  to  mean  the  aggregate  of,  1st,  the 
usual  taxed  costs ;  2d,  half  thereof;  and  3rd,  half  the  latter ;  (g) 
so  that  in  eBkct  the  treble  costs  amount  only  to  the  taxed  costs, 
and  three-fourtbs  thereof,  and  frequently  stich  aggregate  does 

not  cover  the  whole  actual  expenditure.    The  treble  damages 

- •  ■  -     ■  ■  ■       ■  ■  ■  ■    ■...--■■. -.. 

(c)  22  Ie  23  Car.  2,  e»  9,  wet.  1S6 ;  1  in  a  suit  m  the  Exchequer  for  tithes,  unlesi 
Yoang  &  J.  360 ;  7  J.  B.  Moore,  969 ;  6  there  has  been  a  previoas  adequate  tett- 
Bing.  650.  der,  2  Madd.  Ch.  R.  556,  557.    Tbere- 

(d)  Id.  ibid.  fore,  if  (he  treble  value  woofd  not  be  mach 
(c)  21  Jac.  1 ,  c.  16  ;  4  East,  567.  more  than  901.  a  suit  there  is  better  than  an 
(f)  8  &  9  W.  3»  c  11«  8.  S;  1  Hen.    aetion. 

Bla.  107, 8.    Bot  full  costs  are  recoverable        (g)  1  Chit.  R.  157  -,  Tidd,  8  ed.  tOf5*  ^ 


S8  OF  RIGHTS  AND  INJURIES^ 

CHAP.  I.     are  more  liberally  construed  to  mean  actually  treble  the  single 
— """"'•     damages.    Thus,  if  the  jury  give  20/,  damages  for  a  forcible 


IIB0IE8. 


entry,  the  court  will  award  40/.  more,  (h) 

But  the  legislature,  at  the  same  time  that  they  have  dis- 
couraged actions  for  small  debts  and  damages  in  the  superior 
courts^  have  in  many  cases  considered,  especially  in  recent 
enactments,  that  a  person  ought  not  in  such  cases  to  be  de- 
prived of  proper  remedy  elsewhere,  for,  as  observed  by  Lord 
Kenyon,  a  party,  whose  claim  is  under  forty  shillings,  but  who 
cannot  recover  it  in  the  County  Court,  ought  not  therefore  to 
be  without  remedy  ;  (i)  and  if  a  man  be  assaulted,  and  sustain 
damages  under  forty  shillings,  yet,  as  he  cannot  sue  for  a  tres- 
pass vi  et  armis  in  the  County  Court,  his  remedy  elsewhere 
should  not  be  discouraged,  for,  otherwise,  men  will  be  driven 
to  revenge  themselves  ;  {k)  and,  therefore,  the  modem  principle 
of  legislation  has  been  in  general  to  afford  summary  remedies 
for  small  debts,  and  some  torts  occasioning  small  damage.  (/) 

?»r.«^'^  ^*"  With  respect  to  public  remedies ,  it  might  seem  that  the  con- 
sideration of  them  is  foreign  to  a  work  professing  to  treat  of 
private  rights,  injuries,  and  remedies.  But  (especially  of  late) 
proceedings  of  a  public  and  criminal  nature,  in  very  many  cases, 
are  intended  to  have,  and  in  effect  actually  have  a  double  opera* 
Hon,  as  well  to  prevent  .the  commission  of  similar  offences  by 
others,  as  to  afford  future  security  and  compensation,  or  satis- 
faction, either  pecuniary  or  otherwise,  to  the  private  individual 
who  has  been  more  immediately  and  particularly  injured  by 
the  offence ;  and  hence  the  consideration  of  such  public  reme- 
dies is  here  essential. 

We  must,  however,  remember,  that  the  primary  object  of  all 
prosecutions  and  of  all  punishments,  is  the  protection  of  society 
from  danger  of  the  repetition  of  offences,  and  from  the  bad 
effects  of  example  if  they  should  remain  unpunished ;  and  that 
the  object  of  punishment  is  either  the  amendment  of  the  of- 
fender, or  the  depriving  him  of  the  means  of  future  offence,  or 
deterring  others  by  the  dread  of  similar  punishment  from 
offending  in  the  like  way.(«7})  The  measure  o( punishment,  with 
these  views,  is  one  of  the  most  difficult  subjects  of  legislation ; 
and  hence  the  fluctuation,  or  rather  variation,  in  the  degrees  of 
punishment  at  different  times,  according  to  the  increase  or 
decrease  of  particular  crimes,  and  the  necessity  for  the  change 


{h)  4  D.&  C.  154 ;  M'Clel.  Rep.  667.        (I)  Ante,  «S. 

(i)  1  Dowl.  &  R.  359  ;  t  Hen.  Bla.  «9.        (m)  4  Bla.  C.  11,  1«,  251,  f  5«. 

(k)  Gilb.  Gates,  U  &  £.  1 17 ;  ante,  S4. 
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of  punishment,  or  its  degree.  («)      The  modem  policy  and     CHAP,  t 
recent  enactments  are  greatly  in  favour  of  humanity,  (o)  — *""""* 

For  offences  of  a  public  nature,  any  one,  though  not  pri- 
ratcly  or  particularly  affected,  may  be  the  accuser  and  prose- 
cutor on  behalf  of  the  king  or  public ;  and  even  in  the  case  of 
a  prosecution  for  a  libel  or  assault,  or  other  injury  of  a  private 
nature,  but  tending  to  a  breach  of  the  peace,  although  the 
original  prosecutor  who  was  injured  die,  any  person  may  con^ 
Hmme  such  prosecution,  (p)  And  several  persons  may  legally 
associate  and  contribute  towards  the  expense  of  prosecuting 
persons  supposed  to  have  been  guilty  of  crime ;  {q)  and  so  far 
has  this  doctrine  been  carried  in  its  construction  for  the  benefit 
of  public  justice,  that  even  an  individual,  who  has,  for  the 
purpose  of  detecting  a  suspicious  person,  afforded  him  an 
opportunity  to  commit  a  particular  crime,  or  even  induced  the 
commission  of  it,  is  not  thereby  precluded  from  becoming  a 
prosecutor,  and  instituting  proceedings  against  him,  (r)  unless 
where  a  particular  offence  be  destroyed  by  the  consent  of  the 
party  indicting :  as  in  the  instance  of  a  concerted  robbery, 
where  it  is  essential  that  alarm  should  be  excited ;  and,  there- 
fore, if  a  plot  be  deliberately  laid  to  detect  a  supposed  offender, 
no  such  offence  has  in  fact  been  committed,  (s)  So,  persons 
mjured  by  an  assault,  libel,  or  other  offence  of  a  private  nature, 
may  (and  should,  if  their  own  evidence  will  be  material,)  become 
the  prosecutor  instead  of  suing ;  and,  indeed,  criminal  charges 
of  that  private  nature  are  seldom  proceeded  for,  excepting  by 
the  party  injured.  But  in  all  these  cases,  it  must  be  kept  in 
view,  that  revenge  ought  not  to  be  the  motive ;  and,  if  it  should 
be  detected  or  inferible,  and  the  prosecution  fail,  and  there 
was  no  reasonable  ground  for  instituting  it,  the  prosecutor  will 
be  justly  exposed  to  an  action  at  the  suit  of  the  acquitted 
defendant,  and  probably  have  to  pay  considerable  damages.  (/) 
The  true  object  of  criminal  remedies  is  not  vengeance  for  the 
past,  but  security  for  the  future.    And  to  the  furtherance  of 


(n)  4  Bla.  C.  IS,  14,  &c.  1033;  Ross.  &  Ry.  160;  1  Atk.  931. 

(•)  The  pvoishnient  of  deatV  is  now  (9)  1  Salk.174;  SM.dcS.  71. 

TweJy  inflicted, and  is  Ukeii  away  in  some  (r)  «  Taunt.  S34;  2  Bos.  &  Pul.  608  ; 

cases,  before  panisbable  capitally,  by  re-  Ross,  k,  Ry.  160;  2  Leach,  913,  1019, 

cent  acta,  (9  &  3  W.  4,  c.  69.)  even  in  the  1033. 

CBse  of  forgery,  except  of  a  will  and  certain  (1)  9  Taunt.  3.S4 ;  9  Bos.  &  Pul.  503 ; 

powers  of  attorney,  (9  &  3  W.  4,  c  193) ;  Russ.  &    R.  160;  9  Leach,  616,  9l9» 

and  real  estates  are  only  forfeited  during  1019, 1033; 

the  life  of  the  offender,  and  afterwards  (f )  See  Lord  Mansfield's  observations 

descend  to  his  beir.  on   the  proceedings  by  appeal,  5  Burr. 

(p)  1  Wils.  R.  999;   9  Taunt.  334;  2643;  9  Woodcs.565,&c.;  1  Chit.Criro. 

9  Bm,  &  Pol.  508  ;  9  Leach,  9l9,  1019,  L.  3,  note  (a)  ;  4  Bla.C.  319  to  315. 


/ 


so  OF  RIGHTS  AND  INJUEIES, 

CHAP.  I.     that  design  every  man  is  bound  to  contribute.    It  will  be  ob« 

— !!! L.  served,  that  in  most  of  the  modern  acts  which  enable  magistrates 

to  convict  and  fine  an  offender,  it  is  enacted,  that  when  the 
conviction  proceeds  on  the  evidence  of  the  party  aggrieved,  he 
shall  not  have  any  part  of  the  fine  or  penalty,  so  that  any  pecu- 
niary motive  for  perjury  is  removed  ;(ti)  and  for  the  same 
reason,  no  part  of  the  five-pound  penalty,  upon  conviction  of  a 
common  assault  or  battery^  is  payable  to  the  party  aggrieved, 
but  the  whole  is  to  be  paid  towards  the  county  rate ;  so  that 
he  must  institute  a  summary  proceeding  merely  with  a  view  to 
punishmenty  or  to  repress  similar  aggressions,  and  not  for  pecu- 
niary compensation;  and  the  magistrate  has  not,  as  in  cases  of 
small  injuries  to  property ^  any  power  to  discharge  the  convic- 
tion, upon  the  offender  making  satisfaction  to  the  party  ag- 
grieved, (x)  In  these  cases  it  should  seem,  that  there  would 
be  no  objection  to  the  recovery  by  the  same  means  of  civil 
compensation,  at  least  when  the  party  aggrieved  has  not  him- 
self proved  his  own  case,  the  fine  or  penalty  in  such  case 
would  not  only  operate  as  a  punishment,  but  the  awarding  smaH 
compensation  would  save  the  necessity  for  any  action  to  recover 
damages  for  the  private  injury,  (y) 

As  in  cases  o{ private  injuries,  so  in  regard  to  criminal  reme- 
clieSf  many  strong  proceedings  may  be  had  to  prevent  the  com- 
pletion, or  continuance,  or  Fepetition  of  a  crime,  by  the  acts  of 
any  individual.  Thus,  the  commission  of  a  felony  with  force 
may  be  prevented  even  by  killing  the  offender,  when  other 
means  would  not  be  effectual,  though  such  a  mode  of  resistance 
should  not  be  resorted  to  without  occasion,  and  would  amount 
at  least  to  criminal  manslaughter  if  unnecessary,  or  the  felony 
was  attempted  without  force,  as  when  the  offender  was  merely 
picking  a  pocket,  (z)  Persons  in  the  act  of  committing  lar- 
ceny, or  petty  thefts,  or  takings,  (a)  or  wilful  or  malicious 
injuries  to  personal  or  real  property,  (b)  or  trespassing  in  pur- 
suit of  game  and  refusing  to  give  his  name,(c)  and  various  other 
offenders,  may  be  apprehended  flagrante  delicto  ;{d)  and  even 
persons  of  loose  character ,  and  in  a  suspi^i^us.  situation,  termed 
vagrants,  or  rogues  and  vagabonds,  or  incorrigible  rogues,  may 
be  apprehended  and  imprisoned,  and  prevented  from  commit- 
ting offences  by  the  interference  of  peace-ofEicers  and  magis- 


(u)  7 &  8 G.  4,  c.  «9,  s.  66 ;  c.  30,  s.  32.  (a^^  7  &  8  G.  4,  c.  29,  s.  63. 

9  G.  4,  c.  31,  8.  e7.  (b)  Id.  c.  30,  s.  28, 

See  observationsi  ante,  23,  note  (d).  (c)  1  &  2  W.  4,  c.  32,  s.  31. 

(»)  1  East,  P.  C.  271  to  273, 287 ;  9  G.  (d)  Burn's  J,  Arrest,  supra,  n.  (fl),  sec 

4,  c.  31,  8. 10.  reasons,  2  Mood.  &  Malk.  C.  N.  P.  15 
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trates ;  (e)  and  dangerous  lunatics  may  be  imprisoned  and  taken     CHAP.  i. 
care  of,  under  the  order  of  a  justice.  (/ )  — - 

Public  nuisances  may  be  abated^  and  even  with  rather  more 
force  and  to  a  greater  extent  than  is  permitted  in  case  of  a  pri- 
vate nuisance,  {g)  So,  a  Court  of  Equity  may,  by  injunction, 
preyent  the  erection  or  continuance  of  a  public  nuisance. 

The  summary  proceedings  for  the  punishment  of  small  of- 
fences are  very  various,  especially  in  modern  times,  when  so 
much  summary  jurisdiction  by  information  and  conviction  has 
been  vested  in  magistrates,  commissioners  of  customs  and 
excise,  and  others. 

The  ancient  and  more  constitutional  proceedings  tried  by  a 
Jury,  are  presentments,  inquests,  indictments,  and  criminal 
infiNrmations,  and  to  these  recourse  ought  always  to  be  bad  in 
cases  of  serious  or  important  offences. 

The  modss  of  prosecuting  offisnces  have  been  much  simpt^d 
by  the  recent  modern  acts  for  improving  the  administration  of 
criminal  justice  in  general,  (A)  and  by  the  consolidation  and 
amendment  of  the  laws  relating  to  offences  against  the  per- 
son, (ij)  Md  to  personal  and  real  property,  whether  in  the  nature 
of  larceny  or  robbery,  or  petty  theft,  (k)  or  wilful  or  malicious 
ii^iiefi  to  propeity;(/)  and  prosecutors  and  their  witnesses 
are  relieved  from  the  expenses  of  condiictiii^  or  giving  evidence 
in  support  of  any  prosecution  Sor/eiany,  and  for  otostprosecu* 
tions  fer  misdemeanors  of  a  public  nature,  and  are  even  allowed  . 
compensation  for  trouble  and  loss  of  time,  {m) 

(e)  Sees  G.  4,  c.  83,  s.  6 ;  Bum's  J.  (/)  39  &  40  G.  3.  c.  94,  s.  3;  7  Bar. 

Va^aat.     la  tbete  CMCS  it  wiU  be  ob-  U  C.  669.     So  befona  this  act  a  private 

serred.lbatininanjjnatancesiiuprisouraent  individual  roiffht    imprison  a  Junatic   to 

and  punishment  mav  be  inflicted  as  it  were  prevent  mischief.     See  Bac.  Ab.  Trespass, 


§at  %  meie  mippned  dmyatitUm  to  crmie,  D.  3. 

ID  as  to  prevent  the  partj  from  completing        (g)  Ante,  10,  Lodie  v.  Arnold,  2  Salk. 

Ms  soppoaed  criminal  intent.    Looking  at  458.  ' 

the  pvovisions  of  thai  act,  it  shonld  seem        (h)  7  G.  4,c.  64b 

that  in  man^  cases  tlie  party  ought  to  be         (i)  9  G.  4,  c.  31. 

diteharged  on  finding  sureties  for  Iris  good        {kS  7  &  S  G.  4,  c.  f9. 

befaavioor,  and  tbajt  the  longiaiprisoomont        (i)  Id.  c.  30. 

for  the  supposed  offence  seems  severe.  (m)  7  Geo.  4,  c.  64,  s.  92  to  24. 
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II.  RtlaHoe  Rights,  and  their  correspond- 
ing Injuries  and  Remedies  are 

1.  Husband  and  Wife    53 
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5.  Master  and  (Servants,  Clerks» 

&c 72 


In  the  preceding  chapter  we  took  a  general  view  of  rights, 

injuries  and  remedies.  For  practical  utility,  we  will  now  proceed 

to  consider  more  particularly  each  right  and  its  injuries  and 

remedies,  occasionally  introducing  suggestions  for  rendering 

each  right  and  remedy  more  certain  and  perfect.    And  first  we 

.    will  examine  the  absolute  and  relative  rights  of  persons,  and 

their  respective  injuries  and  remedies. 

I.  Absolute  As  relates  to  the  person,  rights  are  absolute  or  relative ; 

Mos^Vnjnn^s?    c^hsolutc  rights,  such  as  every  individual  born  or  living  in  this 

and  Remedies,   country  (and  not  an  alien  enemy)  is  constantly  clothed  with, 

and  relate  to  his  own  personal  security  of  life,  limbs,  body, 
health  and  reputation ;  or  to  \i\s personal  liberty:  rights  which 
attach  upon  every  person  immediately  upon  his  birth  in  the 
king's  dominions,  and  even  upon  a  slave  the  instant  he  lands 
within  the  same,  (a)     And  relative  rights,  such  as  between 


\ 


(a)  It  is  a  maxim  "  no  Mlave  can  6reatfce 
in  Briivh  air"  Somerset's  Case,  1 1  State 
Trials,  340  ;  20  HoweL's  Sute  Trials, 
79  ;  1  Lord  Rajro,  147  ;  2  Bar.  &  Cres. 
448.  Hence  after  a  slave  has  landed  in 
£ngland  be  is  capable  of  receiving  the 
benefit  of  a  donatio  nunrtis  causa,  Stanley 
T.  Harvey,  2  Eden's  Rep.  126;  and  this 
extends  to  all  the  British  dominions,  so 
that  if  a  slave  escape  to  an^  island  belong- 
ing to  England,  or  to  an  English  ship  not 
lying  within  those  parts  where  slavery  is 
allowed,  as  in  oar  West  India  islands, 
£aat  Florida,  &c.,  he  instantly  becomes  a 
freeman,  and  no  action  is  sustainable  by 


the  person  to  whom  be  belonged  against 
a  persoa  who  harbours  him ;  2  Bar.  & 
Cres.  448 ;  3  Bar.  &  Aid.  353.  But  a 
contract  by  a  slave  with  a  person  to  serve 
him  in  consideration  of  his  purchasing  his 
freedom,  is  so  far  binding  that  an  action 
may  be  supported  to  recover  damages  for 
nonobservance,  though  no  specific  perform- 
ance could  be  enforced  by  habeas  corpus, 
or  in  equity  or  otherwise  ;  2  Hen.  Bla.  51 1. 
And  if  a  slave,  after  arriving  in  England, 
continue  in  the  service  of  his  roaster  with- 
out  any  express  contract  for  wages  there  is 
no  implied  contract  for  any  remuneration  ; 
3  Esp.  R.  3 ;  2  Car.  &  Pa.  231. 
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husband  and  wife,  parent  and  child,  guardian  and  ward,  master '  CHAP.  II. 

,  .  ,     ,  1.  Absolute 

and  servant  or  clerk.  Rights. 

First,     The  injuries  to  Life  are  homicide,  attempts  to  mur-    lPkrsonal 
der  or  maim,  cruelty  to  infants,  attempts  to  cause  miscarriage,     Security. 
concealments  of  births,  written  and  verbal  threats  to  murder,  in;urie«,  and 
cbaUenges  and  fights.      Relating  to  these,  as  well  as  almost  all  pun»^'"^''- 
other  injuries  which  are  prejudicial  to  the  individual  as  well  as 
the  public,  there  are  three  descriptions  of  remedies  :     1st.  The 
pretentive:  Sndly.  Those  for  Compensation;  and  Srdly.  Pff- 
nishmenis. 

1st.  The  preventive^  or  protective  remedies  against  injuries  i.  Homicide. 
to  life,  allow  the  killing  the  aggressor,  when  aitfo/t</e/y  necessary 
for  self-defence,  but  not  otherwise  ;  for  if  two  persons  quarrel 
and  fight  and  one  runs  away,  and  when  the  other  overtakes  Preventions 
him  he  pulls  out  a  knife  and  stabs  him,  if  death  ensue,  this  is  ^  ^^^  * 
manslaughter^  because  his  own  life  was  not  in  danger,  and  the 
use  of  such  a  weapon  of  defence  was  illegal.  (6)  Though  for- 
merly otherwise,  a  proper  self-defence,  although  it  occasion 
death,  is  now  wholly  dispunishable  ;  (c)  and  it  is  lawiiil  even  to 
break  open  an  outer  door  upon  a  cry  of  murder,  to  prevent  its 
completion ;  {d)  and  the  imprisonment  of  a  lunatic  by  a  private 
individual,  or  by  a  justice,  to  prevent  his  committing  homicide  or 
mischief,  is  also  expressly  allowed,  (e)  So  by  application  to  a 
justice,  in  tbe  case  of  threat  of  bodily  harm,  (f)  or  by  exhibit- 
ing articles  of  the  peace  in  the  King's  Bench,  (g)  security  may 
be  obtained  to  prevent  the  completion  of  the  threatened  or 
expected  homicide,  or  other  injury  to  the  person. 

As  the  writ  of  appeal  of  murder  is  now  taken  away,  (A)  there  Compensation, 
is  no  compensation  directly  recoverable  from  the  party  commit-  ^^^' 
ting  homicide,  (t)  But  if  an  officer  of  justice,  or  other  person, 
endeavouring  to  apprehend  a  criminal  or  certain  persons,  as 
ofienders  against  the  laws  of  customs  or  excise,  be  killed  in  the 
attempt,  his  widow  or  near  relation,  is  entitled  to  an  allowance 
to  be  paid  out  of  the  county  rate,  (k) 

Homicide,  if  unlawful  and  malicious^  is  punishable  capitally  Panishments  of 
with  death  as  murder,  (/)  and  if  not  malicious,  but  unlawful  '^o"^^'^^ 
and  blameable,  as  in  case  of  want  of  due  care,  it  is  punishable 
as  manslaughter  with  transportation  for  life,  or  for  not  less  than 

(b)  R.  ▼.  KasMl,  1  Car.  &  P.  437.  (f)  Burn's  J.  Surety,  Peace,  and  post. 

{c)  9  G.  4,  c.  51,  s.  10}  formerly  in  such  (g)  Id.  ibid,  and  pott. 

a  case  it  was  necessary  to  obtain  a  pardon  (h)  59  G.  3,  c.  46. 

and  writ  of  restitution,  though  they  issued  (t)  Styles,  347  ;  1  Lev.  247  ;  Yelv.  89 ; 

of  coarse  on  paying  for  the  same,  4  Bla.  1  Lord  Raym.  339. 

C.  187,  188 ;  «  Curw.  Hawk.  530.  (k)  7  G.  4,  <^.  64,  s.  30  ;  6  G.  4,  c.  108, 

(d)  2  Bos,  £c  Pul.  260 ;  2  Kol.  Ab.  546.  s,  61. 

(e)  39  &  40  G.  3,  c.  94,  s.  3 ;  7  Bar.&  (i)  9  G.  4,  c.  31,  s.  3  to  8. 
Ores.  669.  When  not,  see  4Car.  &  P.  210. 
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l^A^tvru    ^^^^^  y^^^^f  ot  #ith  in^iprisonment  for  not  etceedhig  fbtrr  yeat *, 

&c.      '    or  a  fine,  according  to  the  discretion  of  the  judge,  (m)    Bat 

I.  PiHt.  Sse.  homicide,  irhen  justifiable  or  excusable,  as  in  Self'^lefenee  or 

even  hj  misfortune,  or  under  any  circum^tanees  which  prevented 

the  means  of  death  from  being  felonious,  is  not  punishable  ai 

alU  not  even  nominally,  though  formerly  it  was  otherwise,  (n) 

s.  Attempts  to       S.  Cettaiu  moltcioui  attends  to  B(t;ftDfiR,  as  maliciottsly  admK* 

Sc.  ^'  "**"'   flistering  or  attempting(o)  to  administer  to  any  person,  ot  causing 

to  be  taken  by  such  person,  any  poison  or  other  dei^tructlve 
thing,  (p)  or  shall  maliciously  attempt  to  drown,  suffocate  or 
•trangle  any  p^rion^  or  shall  maliciously  shoot  at  any  person, 
or  shall  by  drawing  a  trigger,  or  in  any  other  manner  attempt 
to  discharge  any  kind  of  loaded  arms  at  any  person,  ot  shall 
maliciously  stab,  cat,  or  wound  any  person  with   intent  to 
murder  him,  he  shall  suiFer  death  as  a  felon.      So  cektaih 
MALICIOUS  ATTEMPTS  TO  MAIM,  or  disfigure^  or  disabkf  or  do 
grievotu  bodily  harm^  are  also  punishable  capitally ;  such  aa 
maliciously  shooting  at  a  pef  son,  or  stabbing,  cutting  or  wound-* 
ing  him  with  Intent  to  maim,  disfigure,  or  disable  himi  or  to  da 
him  some  other  grievous  bodily  harm,  or  with  intent  to  resist 
or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so 
offending,  or  of  any  of  his  accomplices  for  any  offence  for 
which  he  may  be  liable  by  law  to  be  apprehended  or  detained, 
id  also  punishable  with  death,  unless  in  such  cases  where  if 
death  had  actually  ensued  the  homicide  would  not  have  consti-^ 
tttted  murder,  and  in  that  case  the  attempt  would  at  most  be  a 
misdemeanor.  (9) 
3»  Cra^Hj  and       S.  So  at  common  law,  it  is  an  indictable  offence  to  expose  a 
noY^pabirto  **  P®***^**  ^^  tender  years,  under  the  party's  care,  to  the  inclemency 
ftuppurt  them,    of  the  Weather,  (r)  or  to  keep  such  a  child,  of  inability  to  pro- 

(at)  9  G.  4,  c.  51,  s.  9.      In  Cases  of  thifonvLiit,  or  in  his  man  defendt,  or  in  aHy 

homicide,  ftmountbig  ni    most  to    man*  otho"  mmtmr  without  felony" 

slaaghtcr,  the  indictment  should  be  framed  (o)  9  G.  4,  c.  31,  s.  11.    It  has  beea 

accordingly  and  not  fbr  murder.    In  in-  correctly  observed,  that  the  statnties  are 

dictments,  &c.  for  mantlaughter  much  is  confined  only  to  a  few  particuUtr  attempts^ 

fbr  the  decision  of  a  jury.     As  in  the  in-  and  that  there  is  no  legislative  enactment 

stance  of  the  recent  prosecutiofi  of  Heath  which  reaches  atUmfits  to  murder  by  star- 

in  Sussex,  fbr  the  manslaughter  of  Captain  vation,  or  by  exposure  to  inclemency  of 

Bnrdett  at  Brighton  by  want  of  care  in  the  weather,  or  by  blows,  except  so  faf  as 

hibetJing  medicine,  whieh  occasioned  the  they  may  be  oonaiderad  as  attempts  ta 

death,  where  he  was  acquitted  ;  so,  much  commit  felony,  and    as  such  punishable 

is  vested   In    the  ditcretion  of    a  Single  with  hard  labour,  onder  d  Greo.  4,  C.  Il4, 

judge  as  regards  the  degree  of  punishment,  and  also  at  common  law. 

In  a  recent  instance  a  party  wlio,  through  (p)  Tt  is  not  an  admmiateHug  of  t>ots6n 

the  outer  door  of  his  house,  shot  a  sheriff's  dniess  th<  poison  or  poisoned  atttche  be 

officer  whilst  illegally  forcibly  attempting  taken  into  the  stomach.     JR.  v.  CaJinah, 

to  break  it  bpen  to  effect  an  arrest,  he  was  cor.    Uoeli>e   Judget,    A.D.    1896;  Carr. 

sentenced  to  transportation  for  life.    Cap-  Crirti,  L.  2S7 ;  S.  C.  4  Carr.  k  P.  369, 571. 

tain  Nestor's  case  at  Hertford  Assises.  (9)  9  Geo.  4,  c.  dl,  s.  IS  ;  what  h,ot  Is 

(n)9G.  4,c.  31,  s.  10,  enacts,  *'  that  no  not  a  tnounding  under  this   clause,  see  4 

punishment  or  forfeiture  shall  be  Incurred  Car.  &  P.  381, 487, 558, 565. 

by  any  person  who  shall  slay  another  by  (r)  K.  v.  Ridiey,  t  Campb.  650,  653. 
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Tide  for  himseify  without  adequate  food ;  {s)  or  for  an  overseer  not     CHAP.  IL 
immediatelyy  and  without  waiting  for  a  justice's  order,  providing     '    &c.      ' 
food  and  medical  care  to  a  pauper,  having  urgent  and  imtne-    i.  Pers.  Sec. 
diate  occasion  for  them,  (t)  But  unless  there  be  a  legal  obligation 
to  aflbrd  relief  it  is  otherwise ;  and,  therefore,  where  a  person  had 
an  idiot  brother,  who  was  bed-ridden  in  his  house,  and  kept  him 
in  a  dark  room  without  sufficient  warmth  or  covering,  it  was  held 
that  such  misconduct  did  not  sustain  a  charge  of  an  assault  or 
imprisonment*  and  that  as  he  was  under  no  legal  obligation  to 
clothe  his  brother  he  was  not  indictable  for  the  omission,  (u) 

4.  The  nnlawfully  and  maliciously  administering  to,  or  causing  4.  Attempts  to 
to  be  taken  by  a  woman  quick  with  child  (usually  between  the  ^um.  "*'**'^' 
sixteenth  and  twentieth  week  after  conception)  any  poison  or 

other  noxious  thing,  or  using  any  instrument  or  other  means 
with  intent  to  procure  her  miscarriage,  is  a  capital  felony, 
punishable  with  death  ;  {x)  and  if  the  woman  be  not  quick  with 
child,  or  proved  to  be  so,  then  the  same  act  is  punishable  as  a 
felony  with  transportation,  for  not  more  than  fourteen  years,  nor 
less  than  seven,  or  in  the  discretion  of  the  court,  to  imprison- 
ment, with  olr  without  hard  labour,  for  not  exceeding  three 
years,  and  whipping,  if  a  male,  and  the  court  think  fit.  (x)  To 
constitute  an  administering  or  causing  to  be  taken,  the  woman 
must  actually  swallow  the  poisonous  matter,  and  if  she  merely 
receive  it  into  her  mouth  and  then  spit  it  out  without  swallowing 
it,  the  crime  is  not  complete,  {y) 

5.  And  as  the  concealment  of  birth  and  death  is  generally  5.  Concealment 
suspicious,  and  therefore  fit  to  be  punbhed,  it  is  provided  that  ^^^^^* 

if  any  woman,  having  been  delivered  of  a  child,  shall  bt/  secret 
burying,  or  otherwise  disposing  of'  the  dead  body,  endeavour  to 
conceal  the  birth^  (z)  she  shall  be  guilty  of  a  misdemeanor,  and 
be  liable  to  be  imprisoned  with  or  without  hard  labour  for  not 
exceeding  two  years,  (a)     So  that  if  a  child  be  born  alive,  and 

(<)  fiez  ▼.  Ridiey,  S  Caiupb.  650, 60S;  that  this  term  ought  to  be  confined  onlj^  to 

1  Leacb,  157  ;  Rex  ▼.  Friend  8f  wife,  Rom.  a  child  bam  alive,  birth  being  the  act  of 

St  Rj.  C.  C.  StO.  coming  into  life ;    for  otherwise  the  act 

(I)  Rex  w,  Meredith,  Russ.  &l  Ry.  C.  C.  might  applj  to  the  concealment  of  a  mis- 
46  ;  Rex  v.  Boaih,^  Id.  47  ;  Rex  v.  Warren,  carriage  even  at  an  early  period  after  cou- 
ld. 48;  and  Hays  v.  Bryant,  1  H.  BJa.  253.  ception.      It  has. however  been  reported 

(ai)  Ra  ▼.  South,  3  Car.  &  P.  449.  to  have  been  decided  under  the  previous 

Ix)  9  Geo.  4.  c.  51,  9.   13.    In  other  act  of  Lord  Ellenborough,  43  G.  3,  c  58. 

ooontries  no  such  distinction  is  taken  as  to  tliat  a   woman   might    have  been  found 

^Jckemmg,  hot  the  fcstus  is  equally  pro-  guilty  under  that  act  of  concealing  the 

tected  between  conception  and  birth,  and  birth  of  her  bastard  child,  though  from 

see  1  Paria  &  Konb.  239 ;  S  Id.  90 ;  Beck's  appearances  it  were  probable  that  the  child 

Med.  J.  as  to  the  absurdity  of  the  Eng-  was  itiU  born.     Res  v.  ConiwaU,  Russ.  & 

liihjftfr  in  thb  respecL  If  the  woman  be  not  R.  C.  C.  336,  and  it  has  even  been  sug- 

wiA  child  at  all,  the  administering  is  not  gested  that  that  decision  appears  to  apply 

ao  oflence  under  this  act,  3  Car.  &  P.  605.  equally  to  the  present  provision ;  $ed  fu^ere. 

(y)  Rot.  Cadman,  ante,  34,  note  (p).  (a)  9  Geo.  4,  c.  31,  s.  14. 

(s)  Conceal  the  birth*    It  should  seem 
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CHAP.  II.     afterwards  die  without  any  fault  of  the  mother,  yet  if   she 
&c.      '   attempt  by  the  above  mentioned  means  to  conceal  the  birth, 

1.  Pjbrs.  Skc.  such  suspicious  concealment  of  itself  constitutes  a  crime.  (A)  In 
a  case  of  that  nature,  and  where  there  is  no  ground  for  impu- 
ting the  death  of  the  child  to  the  mother,  the  indictment 
should  merely  be  for  misdemeanor,  and  not,  as  too  frequently 
the  practice,  with  a  view  to  the  allowance  of  costs  for  mur- 
der, (c)  and  in  another  case  it  was  laid  down  that  on  all 
inquests  held  on  the  bodies  of  dead  children,  it  was  the 
bounden  duty  of  the  coroner  to  tell  the  jury,  in  all  cases  where 
there  was  pot  the  most  clear  and  decisive  proof  that  the  child 
was  born  alive,  that  they  ought  never  to  think  of  returning 
a  verdict  of  wilful  murder  against  the  mother,  (d) 

6.  Threats  to  6.   Threats  against  life,  without  any  actual  attempt,  and  whe- 

ther written  or  verbal,  are  also  peculiarly  punishable,  (e)     And 

Challenges  and   challenges  to  fight  duels,  and  provocations  with  intent  to  in- 

^  *  duce  another  party  to  send  a  challenge,  may  be  prosecuted  as 
misdemeanors  by  indictment,  or  by  motion  to  the  Court  of 
King's  Bench  for  a  criminal  information,  where  the  case  is  fit 
for  the  interference  of  that  higher  tribunal.  {/)  And  all  parties 
concerned  in  or  countenancing  a  prizefight,  which  may  end  in 
homicide,  are  liable  to  imprisonment  and  indictment,  and  it  is 
the  duty  of  magistrates  and  all  others  to  prevent  their  taking 
place,  ig)  

(fr)  9Geo.4,  c.  31,  s  14.  The  mother's  correction  for  any  term    not  exceeding 

preparing  clothes,  &c.  affords  presumption  seven  years.     See  4  Car.  &  P.  562. 

against  eonrea/m^nt,  4Car.  &  P.  366.  (/)  1    Borr.   R.   3t6;  3  East,  58 1; 

(c)  Per  Holland,  B.  on  Northern  Cir-  6  Eust,  464,471  ;  3  Bar.&  Aid.  462. 
cuit,  A.D.  1832.  (g)  Rex  v.  Perkins  and  others,  4  Car. 

(d)  Anne  Bay  ley's  case,  at  SufFord,  &  F.  537.  It  was  there  held  that  all  per- 
1828,  before  Vaughan,  B.,  Carr.  Crim.  L.  sons  who  are  present  at  a  prize  fight,  and 
243.  who  have  gone  thither  with  the  purpose  of 

(e)  4  Geo.  4,  c.  54,  s.  3,  enacts,  that  if  seeing  the  persons  strike  each  other,  are 
any  person  shall  knowingly  and  willinglv  principals  in  the  breach  of  the  peace, 
send  or  deliver  any  Ulitr  or  un'ttn^  with  and  indictable  for  an  assault  as  well  as  the 
or  without  any  name  or  signature  sub*  actual  combatants,  and  that  it  is  not  at  all 
scribed  thereto,  or  with  u  fictitious  name  or  material  which  of  the  combatants  struck 
signature,  threatening  to  kill  or  murder  any  the  first  blow  :  and  see  Res  v.  BeUinghamf 
of  bis  Majesty's  subjects,  or  to  bam  or  de-  1  M.  &  R.  M.  C.  127,  where  Bayley,  J. 
stroy  his  or  their  booses,  outhouses,  barns,  said,  "  My  advice  to  magistrate^  and  con- 
stacks  of  corn,  grain,  hay,  or  straw,  or  shall  stables  is,  in  cases  where  tbey  have  infor- 
procure, counsel,  aid,  orabet  the  commission  mation  of  a  fight,  to  secure  the  combatants 
of  the  said  offences,  or  any  of  them,  or  shall  beforehand,  and  take  them  to  a  magi  s- 
forcibly  rescue  any  person  being  lawfully  in  trate,  who  ought  to  compel  them  to  enter 
custudyofanyofiKer  or  other  person  for  any  into  securities  to  keep  the  peace  till  the 
of  the  said  offences,  every  person  so  offend-  next  assizes  or  sessions,  and  if  tbey  will 
ing  being  thereof  lawfully  convicted,  shall  not,  to  commit  them  to  prison.  In  this 
be  adjudged  guilty  of  felony,  and  shall  be  way  the  mibchief  would  be  ^rwented,  and 
liable,  at  the  discretion  of  the  court,  to  be  the  fights  be  put  a  stop  to.  The  circum- 
transported  beyond  the  seas  for  life,  or  for  stance  of  an  injury  having  been  committed 
such  term,  not  less  than  seven  years,  as  the  in  an  amicable  or  agreed  fight  may  destroy 
court  shall  adjudge,  or  to  be  imprisoned  any  civil  remedy,  Com.  Dig.  Pleader,  3 
only,  or  to  be  imprisoned  and  kept  to  hard  M.  28  ;  but  would  constitute  no  answer  to  a 
labour  in  the  common  gaol  or  bouse  of  criminal  proceeding  for  breach  of  the  peace. 
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Secondly  and  thirdly.  Injuries  to  the  limbs  or  body  are  princi-     CHAP.  II. 
pally  assaults,  batteries,  bruises  and  contusions^  wounding^  or     '    &c. 
mayhems.     1st.  An  assault  is  an  attempt  or  offer^  accompanied    i.  PMt.  Skc. 
by  a  degree  of  violence^  to  commit  some  bodily  harm^  by  any  ^J^'J'  !"** 
means,  within  a  distance^  and  calculated  to  produce  the  end,  if  and  Body.  In* 
carried  into  execution,  and  to  alarm  the  other  party,  and  put  him  •JJ|"*L]*'  JJUj^" 
in  well  grounded  apprehension  of  immediately  ensuing  actual  in-  menu. 
jury.  (A)     Thus,  levelling  a  gun  at  another  within  a  distance  from  i*  ^^  uMolt, 
whichy  supposing  it  to  have  been  loaded,  the  contents  might 
wound,  is  an  assault ;  (f)  or  riding  after  a  person  and  obliging 
him  to  run  away  into  a  garden  to  avoid  being  beaten,  is  an 
assault;  (i)  and  if  a  master  or  medical  attendant  take  indecent 
liberties  with  a  scholar  or  patient,  without  her  consent,  or  by  mis- 
representation, although  she  do  not  resist,  he  may  be  punished 
as  for  an  assault ;  (Q  and  it  is  an  assault  in  parish  officers  to  cut  off 
the  hair  of  a  pauper  in  the  poor  house  against  her  will,  (m)    But 
abusive  words  alone  however  violent,  cannot  constitute  an  assault, 
and,  indeed,  they  may  spmetimes  so  explain  the  aggressor's  intent 
as  to  prevent  an  act  prima  fctcie  an  assault  from  amounting  to 
such  an  injury ;  as  where  a  man,  during  assize  time,  in  a  threat- 
ening posture,  half  drew  his  sword  from  its  scabbard,  and  said, 
"  if  it  were  not  assize  time  I  would  run  you  through  the  body  :" 
this  was  held  to  be  no  assault,  the  words  explaining  that  the 
party  did  not  intend  to  inflict  any  immediate  injury,  (n) 

2.  A  battery  is  any  unlawful  touching  the  person  of  another  2.  Batteries, 
by  the  aggressor  himself,  or  by  any  other  substance  put  or  con-  ^n^lj,*"** 
tinued  in  motion  by  him,  as  by  throwing  about  a  squib  in  a  public  what. 
market-place,  which  put  out  the  party's  eye ;  (o)  and  the  striking  a 
horse  upon  which  a  person  is  riding,  and  by  which  he  was  in  con- 
sequence thrown,  is  considered  a  battery  upon  him.(/>)     But  it 
has  been  supposed  that  taking  a  hat  off  the  head  of  another  is  not 
a  battery ;  {q)  and  a  battery  must  be  either  wilfully  committed,  or 
proceed  from  want  of  due  care,  for  otherwise  it  is  damnum  absque 
injuria,  and  the  party  aggrieved  is  without  remedy ;  as  if  a  horse 
run  away  without  any  fault  of  the  rider,  and  go  over  another  per- 
son, no  action  lies,  because  the  injury  is  considered  as  proceeding 
from  the  horse,  and  not  from  the  rider,  (r)  But  it  would  be  other- 

(b>  5  Bla.  C.  120  ;  Com.  Dig.  Battery,  (n)  1  Mod.  3 ;  Bui.  N.  P.  15 ;  Vin.  Ab. 

C. ;  Bac.  Ab.  Assault  and  Battery»  A. ;  Trespass,  A.  2  ;  Hawk.  c.  62,  s.  1. 

Barn's  J.  Assault ;  S  Car.  &  P.  549.  (o)  3  Bb.  C.  120 ;  1  Saond.  29,  b.  n.  1 , 

(t>  Id.  ibid.  Com.  Dig.  Batierv.  C.  13  &  14,  note  3 ;  3  Wils.  Rep.  403. 

(fc)  Aforton  v.  Shoppee,  3  Car.  L  P.  373.  (p)  1  Mod.  24 ;  Sir  W.  Jones,  444 ;  8 

(0  Rex  ▼.  Nichol,  R.  &  R.  C.  C.  130 ;  Moore,  63  ;  1  Bing.  213,  S.  C. 

Rex  ▼.  RcnnAi,  R.  &  M.  C.C.  19 ;  Rex  (q)  1  Saund.  14. 

V.  DatDvm,  5  Stark.  R.  62  ;  and  Rex  v.  (r)  Hob.  134;  Plowd.  19;  1  Stra.596; 

£«aiu.  Id.  35.  3  Wils.  403 ;  4  Mod.  405  ;  2  Chit.  R.  639. 

(fls)  Forde  t.  Skinner,  4  Car.  &  P.  238. 
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CHAP.  II. 

I.  Absoluts, 

&c. 

L  PsRs.  Sec. 
3.  Wounding 
and  roaj^bem, 
what 


4.  Special  as- 
saults. 


Prevention  of 
such  injuries. 


Compensations 
and  punish- 


ments. 


wise  if  be  were  riding  furiously,  or  otherwise  in   bxAt.  {s) 
Bruises  and  contusions  are  where  the  skin  is  not  broken.(^) 

3.  A  wounding  consists  in  giving  another  a  cut,  or  ef^en 
a  scratch,  opening  the  flesh,  (t)  A  mayhem  is  defined  to  be  the 
deprivation  of  a  member  proper  for  defence  in  fight,  and  which 
are  not  only  an  arm,  leg,  finger,  eye,  and  a  foretooth,  but  ako 
some  others  ;  but  not,  as  it  has  been  said,  a  jaw  tooth,  or  the 
ear,  or  a  nose,  because  they  have  been  supposed  to  be  of  no 
use  in  fighting.  («)  One  remarkable  circumstance  peculiar  to  an 
action  for  a  mayhem  is,  that  the  court  may,  on  view  of  the 
wound,  increase  the  damages  awarded  by  the  jury,  (t?) 

4.  Some  assaults  of  a  more  special  nature,  as  upon  persons 
standing  in  particular  situations,  as  clergymen,  magistrates,  offi- 
cers, &c.,  are  particularly  provided  against,  (x) 

All  these  may  be  prevented  by  the  party  attacked,  or  his  ser- 
vant or  relation,  even  by  forcible  self-defence,  but  without  using 
a  dangerous  weapon,  unless  life  be  in  peril :  (y)  but  a  stranger 
or  third  person,  not  being  a  relative,  must  not  proceed  ex  parte, 
but  merely  interfere,  {molliter  manus,)  to  preserve  the  peace, 
and  separate  the  parties,  and  not  defend  the  person  about  to  be 
beat.  (2)  So,  after  threat  of  such  an  injury,  sureties  of  the  peace 
may  be  obtained  by  application  to  a  justice  of  the  peace,  (a) 

Compensation,  strictly  so  termed,  for  batteries,  wounds,  and 
mayhems,  can  only  be  obtained  by  action  in  the  superior  courts, 
for  the  county  court  has  no  jurisdiction  over  trespasses  vi  et 
armis.{b)  But  conviction  in  a  fine  of  51,,  to  be  paid  towards 
the  county  rate,  may  be  obtained  upon  summary  information 
before  justices,  (c)  and  in  each  case  the  wrong-doer  may  be  in- 
dicted at  common  law  for  the  breach  of  the  peace.  In  the  in- 
stance of  the  special  assaults  before  alluded  to,  there  are  express 
punishments  afforded  by  particular  statutes,  {d)  Assaults,  with' 
intent  to  commit  certain  felonies,  as  murder,  or  to  maim,  or  to 
commit  an  unnatural  crime,  or  to  rob,  are  specially  punishable,  {e) 
So,  furious  driving,  {f )  and  the  setting  spring  guns  or  other 
dangerous  engines,  excepting  at  night  in  a  dwelling-house,  are 


(z)  2  Stra.  95-4. 


(0  Id.  ibid. ;  8   Moore,  63  ^  1  Bing. 

213,  S.  C.  (o)'*Mt,  cviii. ;  Bum's  J.Surctjr,  Peace. 

(t)  Ante,  S4,  note  (9).  (6)  Vin.  Ab.  €ountj  Court,  101 . 

(tt)  3  Bla.  C.  121.     But  note,  in  exanii-  (c)  9  Ora.  4,  c.  31,  t.  <^7,  28,  29,  33, 

nations,  in  modern  times,  of  a  party,  who-  34,  35. 

ther  he  befit  to  serve  in  the  army,  the  loss  (d)  9  Geo.  4,  c.  31,  b.  )i(3,  94,  25,  V6, 

of  any  teeth  which  would  be  essential  in  29.     Assaults  on  Park-keepers,   7  &  8 

biting  off  the  end  of  a  cartridge  would  be  Geo.  4,  c.  29,  s.  29;  on  Custom  House  Ofii- 

considered  an  objection,  G.  Smith's  Med.  cers,  6  Geo.  4,  c.  108,  s.  56,  57,59. 

Jurisp.  (c)  9  Geo.  4,  c.  31,  a.  11,  12,  15,  18. 

(«1 1  Wils.  5  \  3  Salk.  115.  25'.     Attempt  to  r4)(>,  7  6c  8  Geo.  4,  c.  29, 

(x)  9  Geo.  4,  c.  Si.  s.  6. 

(y)  2  Rol.  Ab.  546.  (/)  1  Geo.  4,  c.  4. 
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ir«8p0GCiTely  iiidjctabk  as  a  miedemoanori  /(m  iiccouot  of  the    CHAP.  u. 
d4U9g€r,  althpugb  no  lustoal  injury  ensue ;  (g)  luod  it  is  a  g^nerij     *    4^^.^^^*' 
rule  that  whenever  any  act  Is  ^declared  to  be  a  fnisd^m^anor  by  1.  Pba^.  Sb^ . 
ike  public  criminal  law,  either  by  the  common  law  or  by  sUtutOi 
any  particular  individual  having  sustaiped  special  and  particular 
damage  may  have  bis  prUata  remedy  by  action  to  r^^v^  com- 
peoaalMw  for  the  daoiage  he  baa  actually  sustained  s  (A)  aUbought 
m  caaoa  of  felony*  we  have  s^en  that  tb«  civil  rf  niedy  is  in  ganf  inl 
mfpemMxmtSi  a^r  the  trial  of  the  auppoaed  ofender.  (i) 

ffr  Mere  menaee9  and  ihre($Ui  of  bodibf  harm*  or  to  burn  a  5.  other  me- 
Mowe»  which  may  ocea^kMi  great  peraonal  injury,  may  also  be  rh^iofbodiiy 
fr^f^^nt^d  by  the  like  means,  as  in  the  caaa  of  actual  assault*  ik)  barm. 
AxA  cQmpen$ati<m  may  be  recovered  by  action,  if  the  menaca 
oocaaioq  any  actual  damage^  as  the  deterring  servants  from  per- 
fiuining  their  maater's  work ;  (/)  and  some  menaces  are  indictable 
at  common  law*  im)    A  threat  of  murder  or  of  burning  a  bouae, 

are  highly  penal  by  express  enactments*  (n) 

6.  A  rgpe  may  be  pre^wied  even  by  killing  the  assailant  (o)  6.  Rapes  and 
It  is  an  oftaice  punkbaUe  with  death,  (/»)  and  it  is  no  longer  *^*^p^* 
essential  to  proye  all  the  particulars  formerly  necessary  to  be 
eatabliahed,  it  having  been  enacted  that  proof  of  penetration 
without  more  shall  suffice;(g)  and  though  it  haa  been  decided  that 
if  tbet  be  proved,  yet  actual  proof  of  the  negative  of  the  other 
circumstance,  which  was  formerly  considered  the  more  com- 
plete part  of  the  ofl&nce,  will  entitle  the  offender  to  an  acquit- 
tal; (r)  it  has  been  suggested  that  that  doctrine  is  questionabb.(#) 
At  aU  events,  however,  if  penetration  cannot  be  provedi  then  the 
indictment  should  be  for  a  misdemeanor,  being  the  assault  with 
iotoit  to  commit  the  capital  offence.  It  has  been  held  by 
the  mi^rity  of  the  judges  that  the  o^QSance  of  rape  is  not  com- 
nutted  if  a  party  have  carnal  knowledge  of  a  married  woman 
without  her  consent,  but  under  her  supposition  that  the  offender 
was  her  husband,  because  there  was  an  absence  of  violence* 
terror,  and  alarm,  which  constitute  part  of  the  capital  offence.  (0 

(>)  7  &  60co.  4,  c.  1 6,  8. 1 ;  4  Bing.  648.  suffident,  tbough  not  attended  with  the  de- 

(h)  5  Bar.  6c  Ad^l*  93,  ante,  11.  pri?atioii  of  the  mprks  of  yirginity,     }n 

h)  Ante,  10.  that  case  it  was  proved,  that  t>ie  parts  of 

(h)  AnU,  SSf  the  injured  party  were  so  narrow  that  a 

(0  2  tAtw.  14f8  ;  Co.  Lit.  161.  fiuger  could  not  be  introduced,  and  that 

(m)6  East,  126 ;  Bum's  J.  Threat.  the  hymen  was  whole  and  unbroken,  and 

in)  4  Geo.  4,  c.  54,  s.  S.  yet  this  was  held  a  sufficient  penetration  to 

(9)  1  Hale*  465  ;  2  Bos.  &  Put.  260.  complete  the  offence,  emission  having  also 

(p)  *'  That  every  person  convicte^l  of  been  proved,  which  was  necessary,  as  the 

tha  crime  at  rape  sbaU  suffer  death  as  a  Jaw  stood  at  that  time  •,  mere  proof  of  pe- 

fekm,"  9  Geo.  4,  c.  31,  i.  16.  netration  now  suffices,  4  Car.  &  P.  249. 
(f)9Geo.4^cSl,s.l6,18i4Car.&P.        (r)  Kca: ▼.  Huiwl/,  2  Mood, & M. C.  N. 

249;  Bum's  J.  Rape.    What  penetration  P.  112,  cor.  Taunton,  J. 

sufficient,  tee  Rossen's  ci|se,  1  East,  P.O.         (s^  Id,  123,  in  notes,  $ed  quaere. 

438 ;  1  Rnasell,  803.     In  that  case  it  was        (()  I(ex  v.  Jaol^,  R.  &  Jl*  C.  C.  4fi7, 

held  that  the  kast  degree  tf  penetnUkm  is 
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CHAP.  II.         7,  If  any  person  shall  unlawfully  and  carnally  know  and  abuse 

I.  Absolute,  •»»!_  #•  ,.  .1^1  -     n 

&c.         A  g^f^  under  the  age  of  ten  years,  be  is  punishable  capitally  as 

I.  Pers.  Sec.  *  felon  ;  but  if  the  girl  be  above  the  age  often  and  under  twelve 

icd^*S  fc^^id^'  y^^^^»  *^®  oflfence  is  only  a  misdemeanor,  subjecting  the  offender 

children.  to  imprisonment,  with  or  without  hard  labour,  for  such  term  as 

the  court  shall  award  ;  and  in  both  these  cases  proof  of  pene- 
tration, however  small,  is  sufficient  to  establish  the  offence,  (s) 
If  there  be  no  evidence  of  the  latter,  then  the  offender  may  be 
indicted  for  the  assault  with  intent  to  abuse  and  carnally  know, 
and  should  the  jury  find  that  the  prisoner  only  assaulted 
the  child  with  intent  to  abuse  her,  and  negative  the  intention 
charged  carnally  to  know  her,  prisoner  may  be  convicted  and 
sentenced  to  twelve  months  imprisonment,  the  averment  of  in- 
tention being  divisible.  (0  If  a  master  or  medical  attendant 
*  take  indecent  liberties  with  his  scholar  or  patient,  he  may  be 

convicted  as  for  an  assault,  though  not  with  intent  to  commit  a 
rape  or  carnally  know,  {u) 

We  may  here  observe  that  the  specified  ages  in  these  cases  are 

completed  at  the  first  instant  of  the  day  before,  and  not  upon, 

the  anniversary  of  the  day  of  the  birth,  (t?) 

po9ures*of"pcr^       ^'  ^^^  wilful  exposure  of  the  naked  person  in  a  public  situation, 

^^  even  for  bathing,  and  with  or  without  any  criminal  intent  towards 

females,  is  punishable  as  a  misdemeanor ;  (w)  and  where  a 
medical  man  with  a  similar  intent  persuaded  a  female  patient  to 
strip,  under  pretence  that  the  examination  was  essential  to  enable 
him  to  prescribe,  he  was  convicted  upon  an  indictment  charging 
the  special  assault,  (z) 
9.  Abduction  of  9.  Other  punishable  injuries  to  the  person,  are  the  forcible 
fent^chiTdren""    ^^^^^'^^^  ^^  any  female  possessed  of  certain  property,  for  the 

sake  of  her  fortune,  with  intent  to  marry  or  defile  her,  and 
which  is  felony,  punishable  with  transportation  or  imprisonment 
not  exceeding  four  years,  (y)  So  the  unlawful  taking  away 
any  unmarried  girl  under  the  age  of  sixteen  out  of  the  pos- 
session of  her  father  or  mother,  or  other  person  having  the 
lawful  care  of  her,  is  a  misdemeanor,  punishable  with  fine  or 
imprisonment,  or  both,  as  the  court  shall  award ;  {£)  and  the 
maliciously  by  force  or  fraud  leading  or  taking  away,  or  decoy- 
ing or  enticing  away,  or  detaining  any  child,  male  or  female, 

(1)  9  Geo.  4,  c.  31,  s.  17,  18  ;    "Rex  v.  (i?)  Posl,  c.  ix. 

"Riasen,  1  East,  P.  C.  436  ;  1  Ru8s.  803  ;  (w)  2  Caropb.  89 ;    and  see  Vagrant 

ante,  39,  tit  Rape.  Act,  5  Geo.  4,  c.  83,  s.  4w 

(t)  Hex  V.  Dawson,  3  Rush.  R.  62  ',  and  (x)  R«x  v.  Bminiki,  R.  &  M.  C.  C.  19. 

Uex  ▼.  Evan$,  id.  33.  \y)  9  Geo.  4,  c.  31,  s.  19. 

(tt)  fiex  V.  HichoU,  R.  &  R.  C.  C.  130;  (s)  Id.  a.  JO. 
nex  ▼.  Romski,  R.  &  M.  C.  C.  19. 
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under  the  age  of  ten  years^  with  intent  to  deprive  the  parent     CHAP.  II. 
or  parents,  or  other  person,  of  the  lawful  possession  of  such  ^c. 

child,  or  with  intent  to  steal  any  article,  or  receiving  or  har-  j.  Pbrs.  Sic. 
bouring  any  such  child,  knowing  the  same  to  have  been  so 
taken  away,  is  felony,  and  punishable  with  transportation  for 
seven  years  or  imprisonment;  but  there  is  an  exception  in 
favour  of  fathers  taking  their  illegitimate  children  from  the 
mother,  (a) 

10.  The  offence  of  bigamy  is  punishable  with  transportation  lo.  Bigamj. 
for  seven  years,  or  imprisonment,  with  or  without  hard  labour, 

for  not  exceeding  two  years,  (b)  An  illegal  deceptive  marriage, 
when  efiected  by  conspiracy,  is  a  misdemeanor  at  common  law, 
punishable  by  indictment  or  information ;  (c)  and,  under  the 
marriage  act,  the  husband  forfeits  his  interest  in  the  property 
he  would  otherwise  acquire  by  the  marriage,  (d) 

11.  Unnatural  offences  are  punishable  capitally  upon  proof  ii.  Unnataral 
only  of  penetration ;  (e)  but  if  the  latter  cannot  be  proved,  then  ®"*™**' 
the  prosecution  should  be  for  the  misdemeanor,  the  attempt 

to  commit  the  offence :  the  conviction  even  of  the  latter  offence 
would  enable  the  ofiender's  wife  to  proceed  in  the  Ecclesiastical 
Court  for  a  divorce,  (y^ 

12.  Injuries  to  the  person,  limbs,  or  body,  occasioned  by  neg-  is.  Injariesto 
Kgence  or  nrnfeazance^  subject  the  wrong-doer  to  an  action  for  the  bTroi/™ doe 
recovery  of  damages ;   as  injuries  arising  from  leaving  open  care,  as  from 
trap  doors  or  areas  in  pubUc  streets,  (g)  or  suffering  a  dan-  "*"**"**•'    ^ 
gerous  dog  to  go  at  large  or  to  be  placed  in  an  open  yard,  (A) 

or  any  injuries  from  similar  causes ;  (i)  and  where  the  injury  is 
of  a  public  nature,  the  party  may  also  be  indicted  for  the 
nuisance,  (ft) 

When  the  injury  to  the  person  has  occasioned  considerable  When  it  is  ad- 
damage,  and  can  be  readily  proved  by  third  persons,  an  action  ^***^**  tomdict 
for  compensation  may  be  the  preferable  remedy ;  but  in  case 
of  jsecret  injuries,  which  require  the  evidence  of  the  party  him- 
self clearly  to  establish  the  facts,  a  summary  proceeding  before 
justices  or  an  indictment  may  be  preferable.    And  when  the 


or  to  8oe« 


(a)  9  Geo.  4,  c.  31,  s.  «1. 

(h)  Id.  s.  2«. 

(e)  3  Vcs,  &  Beames,  175, 

(d)  4  Geo.  4,  c.  76,  s.  23 ;  Bass.  & 
Ry.  C.C.459,  poK. 

(e)  9  Geo.  4,  c.31,  s.  15,  18. 

(/)  It  was  determined  bj  the  Coart 
of  Delegates,  that  the  public  infamy  of  the 
husband,  ariung  from  a  judicial  conviction 
of  an  attempt  to  commit  an  unnatural 
crime,  b  a  sufficient  cause  for  the  Eccle- 
siastical Court  to  decree  a  separation  a 
MMja  ct  tkem.  Feb.  1794,  3  BUu  Com,  94, 


note  (15),  Chitty's  ed. ;    and  see  Mr. 
Christian's  note  in  his  edition. 
{g)  5  Bar.  &  C.  519;  SCampb.  398; 

4  Campb.  ?6S. 

(h)  4  Car.  &  P.  297  ;  3  Car.  &  P.  138, 
fostf  c.  Tii.;  Com.  Dig.  Action,  Negli- 
gence, A.  5. 

(i)  4  B.  &  C.  «23;  1  Car.  &  P.  6^-, 

5  M.  &  S.  196  ;  who  not,  4  M.  &  S.  27. 
(k)  Bom's  J.  Nuisance,  IL, ;  with  re- 
spect to  unsound  steam  engines,  1  &  f 
G.  4,  c.  41,  s.  1. 
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CHAP.  IL 
I.  Ab»olvt«» 

).  r£»f.  SiBC. 


Fourthljf, 

ties,  and  remt' 
diet. 


injury  U  of  a  trifling  nature,  it  abould  be  rememberedy  before 
the  commeacement  of  an  action,  that  co3ts  are  not  recoverable 
unless  the  plaintiff  obtain  a  yerdict  for  forty  shilliags ;  (/)  and 
that  courts  and  juries  seldom  participate  in  the  feelings  of 
resentment  occasioned  by  a  mere  trifling  assault ;  and|  conse*- 
^ently«  plaintiffs  proceeding  for  them  would  probably  only 
expose  themselves  to  ridicule  and  contempt.  (/) 


Fourthljf*  The  iealth  of  an  individual  may  be  injured  by  a 
public  or  private  nuisance,  as  by  breaking  ijuarantincj  by  sale  of 
unwholesome  food,  by  want  of  due  car^  in  medical  practitipn- 
ersi  or  by  sudden  alarms  affecting  the  nervous  system.  The 
remedies  B,re  threefold,  preventive,  compensatory,  or  punish- 
ment. Private  and  public  nuisances  to  health  already  eating, 
and  not  merely  prospective  or  apprehended,  may,  in  9ome  cases, 
be  prevented  by  abating  or  removing  by  act  of  the  individual 
sustaining  a  resulting  injury,  (m)  or  they  may,  whilst  in  progress, 
be  prohibited  and  restrained  by  injunctiou  obtained  summarily 
upon  bill  filed  and  motion  to  a  Court  of  Equity,  (n)  Competwi^ 
iion  may  be  obtained  for  the  private  and  particular  ii^ury  by 
action  on  the  case^Co)  and  the  public  nuisance  may  hepunUhed 
and  abated  upon  judgment,  and  by  writ  upon  an  indictment ;  {p) 
and  breaking  quarantine  is  partioulariy  punishable.  (9)  The 
sale  of  unwholesome  food  is  prohibited,  and  punishable  at  com- 
mon law  and  by  statutes,  and  sometimes  prevented  by  local 
customs,  (r)  Thus,  there  are  particular  enaictments  againat 
millers  and  bakers,  to  prevent  the  adulteration  of  flour  and 
bread,  and  an  indictment  at  common  law  is  sustainable  against 
a  baker  for  selling  bread  improperly  mixed  with  alum,  though 
0siy  by  his  servants.  («)  So,  the  sale  of  bad  meat,  {t)  and  bad 
butter,  («/)  and  of  bad  food  in  general,  (or)  are  prohibited  and 
punishable ;  and  if  there  be  a  conspiracy  to  sell  bad  food  it  is 
punishable  at  common  law.  {y)  So  it  is  illegal  to  sell  or  mi^ 
drugs  with  beer ;  (z)  and  in  some  of  these  cases,  if  adulterated, 
4>r  bad  articles  be  found,  they  may  be  seissed,  (a)  and  the  wrong«- 
doer  is  subjected  to  penalties.    Innkeepers  selling  unwholesome 


(l)  AnU,  Sd»  26, 27. 
fm)  12  Mod.  510,  pott,  c.  vii. 


\n)  Post,  ch.  viii. 


9  Coke,  55,  58,  b.}  16  ^st,  196. 

V)  8T.R.142. 

(4)  6  Geo.  4,  c.  78  &  105 ;  4  Term  R. 
f02. 

(r)  3  B.  ^  Adolp.  43,  and  caie  there 
Cited, 

(s)  3  J  Geo.  2,  c.  29,  s.  29. 30;  Bum's 
J.  Bread,  and  tit.  Mill;  3  M.  &  S.  11. 


(t)  Bam'3  J.  Putcber;  1  Stark.  Slan- 
der, 143. 

(u)  36  Geo.  3,  c  Q6,  s.  4. 

^t,  P.  C.  822  i  6  East,  133. 
Ld.  Ea^m.  1179. 

v/  56  Geo.  3,  c.  58,  s«  2, 3 :  Bsm's  J. 
Excise,  vol.  II.  324,  325  ;  and  Burn's  J. 
Alehouse,  IV.  &  V. ;  Lm^ton  ▼.  Hughes, 
1  M.  ic  S.  593 ;  AUomcy-Ceneral  v.  King, 
5  Price,  195. 

(a)  31  Geo.  2r  c.  t9,  p.  29,  30. 
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wine  (b)  or  vietuak  may,  it  is  said,  be  indicted  for  a  BUBdemeanor    ^^^^'  ^^- 
at  conuDon  law,  and  any  person  to  whom  the  same  has  been     '    &c. 
said  may  maintain  an  action  against  him  for  the  injury  done  ;(c)    i.  Fem,  Sxe. 
and  it  has  been  holden  a  good  custom  in  a  manor  for  the  homage 
to  seardi  and  seize  all  unwholesome  food  offered  for  sale,  (d) 

So  if  the  health  of  an  indiTidual  be  injured  by  the  unskilful  MaU  praiit. 
or  negligent  conduct  of  a  surgeon  or  apothecary,  or  general 
practitioner,  in  assuming  to  heal  a  dislocated  or  fractured  limb 
or  mtemal  disorder,  an  action  for  compensation  may  be  sus- 
tained, (e)  or  the  wrong-doer  might  be  proceeded  against  by  . 
eensnre  in  the  college,  (/)  or  for  gross  negligence  or  miscon^ 
duct  lie  might  be  indicted,  (g) 

It  should  seem,  on  principle,  that  if  the  health  of  an  indivi*- 
dual  be  injured  by  a  person  wilfully  assuming  the  appearance 
of  a  ghost,  or  doing  any  other  act  on  purpose  to  terrify  per- 
8ons,  and  whose  nerres  are  thereby  injured,  an  action  would  lie 
for  the  consequence ;  and  that  the  wrong-doer  might  be  indicted 
for  the  misdemeanor,  although  Lord  Hale  has  stated  that  if 
deadi  should  ensue  the  offender  could  not  be  indicted  for  mur- 
der. (A)  And  we  have  seen  that  if  a  parent  or  master,  or  other 
person  having  the  custody  of  an  infant  unable  to  support  him- 
self, and  whose  legal  dfiity  it  was  to  feed  and  take  adequate  care 
of  the  same,  and  thereby  injure  the  child's  health,  he  would  be 
for  die  misdemeanor,  (i) 


F^hly*  Injuries  to  reputation  are  written  or  verbal  slander,  F^ihiy,  Repu- 
and  matidom  prosecutions  imputing  the  guilt  of  some  disrepu-  H^^^^^J^ 

table  crime.  and  pmuthmetU, 

1.  A  ttbel  signifies  any  malicious  defamation  expressed  either  i.  libeb,  what. 
in  printing,  writing,  pictures,  or  effigies.  (A)  Every  written 
calumny  is  actionable  and  punishable,  aldiough  it  do  not  impute 
any  indictable  oflfence,  but  merely  tend  to  disgrace  or  ridicule,  or 
bring  into  contempt  the  party  calumniated,  even  by  imputing 
hypocrisy  or  want  of  proper  feding,  and  still  more  if  it  impute 

swindling,  or  any  other  deviation  from  moral  recti- 


(5)  As  to  rolung  wine  wiih  otiier  wine» 
orwitb  9DJ  tther  t&yig,  lOOl.  peiwlu,  and 
40L  penalty  on  the  retailer,  12  Car.  9, 
c  f5,  s.  11  ;  96  Geo.  S,  c.  69,  a.  t3  ;  54 
Geo.  S,  c.  77,  a.  4.  8;  Buni's  J.  Exciae, 
Wine. 

(c)  Roh  Ab.  95 ;  9  East,  P.  C.  B%9  ; 
6  E^t,  135;  t  Bla.  C.  IGt;  Burn'a  J. 
Alehcmses,  IV.  &  V. ;  7  &  8  W.  3,  c.30, 
s.  tS;  S«  &  33  Car.  S, e.  5,  b.  11. 

(^  VmghMH  ▼.  Aitvmd,  t  Mod.  t02 ; 
Wiiktck  V.  Windm,  3  Bar.  Ic  Adolp.  47. 


(e)  f  Wlls.  359 ;  8  East,  34S. 

(/)*  Com.  Dig.  I^ytidau ;  Yin.  A-b. 
Physician. 

(g)  The  Kmg  v.  I^mg,  4  Car.  L  P. 
398  ;  Id.  407,  n.  (a);  Id.  4i3 ;  S  Car.  & 
P.  629,  635. 

(h)  4  Bla.  C.  197,  €01,  note  85 ;  G. 
Smith's  Forensic  Me^.  34,  37,  38 ;  iParia 
&  Fonbl.  351, 362 ;  1  Hale'i  P.C.  439. 

(i)  Ante,  34,  35,  and  post, 

(k)  5  Coke,  125.. 
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CHAP.  II.  tude  or  principle^  (/)  unless  it  were  written  and  published  on  a 
&c.  '  lawful  occasion^  as  in  hoiA  fide  giving  a  fair  character  of  a 
I.  Pers.  Skc.  servant  or  a  confidential  communication^  or  to  a  certain  extent 
a  correct  report  of  a  trial  or  proceeding  in  court,  where  both 
plaintiff  and  defendant  may  be  supposed  to  have  been  present 
before  the  court.  But  not  a  report  of  an  ex-parte  proceed- 
ing, (m)  or  matter  relating  to  a  third  person  not  before  the 
court,  (n) 

The  continued  publication  of  a  libel  may  be  prevented  by 
destroying  it,(o)  but  not  by  a  cross  libel  on  the  wrong-doer. (p) 
It  may  be  compensated  by  action,  in  which  full  costs  may  be 
recovered  although  the  damages  be  under  forty  shillings,  {q) 
and  it  may  be  punished  by  indictment,  (r)  If  the  libellous 
matter  were  in  an  affidavit  or  articles  of  the  peace,  or  in  the 
course  of  other  legal  proceedings^  then  the  party  scandalized 
can  merely  apply  to  the  court  to  have  the  matter  struck  out, 
and  cannot  sustain  any  action,  (s) 
t.  Slanderous  S.  But  slanderous  words  cannot  legally  he  prevented  by  battery 
^°'  ''  of  the  slanderer,  (^)  nor  can  any  action  be  supported  unless  the 

words  either ^r«^  impute  the  guilt  of  some  temporal  offence  for 
which  the  party  slandered,  if  guilty,  might  be  indicted  and 
punished  in  the  temporal  courts,  and  which  words  are  techni- 
cally said  to  endanger  a  man  in  law;  or,  secondly^  impute 
the  having  an  existing  contagious  disorder  tending  to  exclude 
from  society ;  (u)  or,  thirdly y  an  unfitness  or  inability  to  perform 
an  office  or  employment  of  profit,  or  want  of  integrity  in  an 
office  of  honour  ;(i;)  or,  fourthly^  words  prejudicing  a  person 
in  his  lucrative  profession  or  trade ;  (x)  or ^  fifthly ^  any  untrue 
words  occasioning  actual  damage,  (y) 

If  the  words,  however  insulting,  do  not  in  themselves  or  by 
circumstances  import  any  certain  charge  under  one  of  the  first 
four  of  these  heads,  and  be  not  followed  by  actual  damage^  then 
there  is  no  remedy  in  courts  o{  common  law;  thus  to  call  a  man 
"  forsworn,"  or  a  "  scoundrel,"  or  a  "  cheat,"  or  a  "  rogue,"  or  a 
'*  rascal,"  and  perhaps  a  "  swindler,"  is  not  actionable,  because  the 
words  do  not  necessarily  import  that  the  party  has  committed  any 

(0  4  Taunt.  355;   2  Bar.  &  C.  678;  (r)  Andr.  384;  1  Stra.  420;  3  Stnu 

1  Bos.  &  P.  331  ;  2  Bos.  &  P.  748 ;  2  1157. 

H.  Bla.  532;  2  Wils.  404.  (s)  1  Saund.  132,  note(l);  2  StMw, 

(m)  Deacon  y.  Devereux,  2  Russ.  Cban.  245  ;  3  Dow.  R.  377  ;  Hodten  v.  ScarUtt, 

Rep.  607.  1  Bar.  &  Aid.  2S2. 

(n)  Lewii  ▼.  Clement,  3  Bar.  &  Aid.  (t)  3  Wils.  186 ;  6  T.  B.  694. 

702.  (tt)  2  T.  R.  473. 

(o)  Semble,  2  Camp.  511 ;  5  Coke*8  R.  (v)  2  Salk.  695. 

125,  b.  post,  (*)  3  Wils.  186;  1  Lev.  115. 

(p)  2  Stark.  R.  93.  (y)  1  Lev.  53;  2  Leon.  Ill ;  8  T.  R« 

Iq)  1  Saund  B.  228 ;  1  Stra.  193.  130 ;  1  Taont  39. 
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punishable  crime.  (2)  But  if  either  of  those,  or  any  other  expres-    CHAP.  li. 
sion,  should  be  accompanied  by  any  other  circumstance  tending  &c.     ' 

to  fix  a  direct  imputation  of  some  punishable  crime  upon  the  1.  Pbrs.  Sec. 
party  calumniated,  and  be  so  understood  by  any  other  third 
party,  then  the  otherwise  uncertain  imputation  may  become 
actionable; (a)  and  a  general  charge  of  criminality,  by  a  term 
known  in  law  to  impute  a  punishable  crime,  is  actionable,  as  to 
call  a  person  a  "  traitor,"  "  highwayman,"  *'  thief,"  or  to  say  he 
is  guilty  of  "perjury"  or  "murder,"  though  the  particulars  of 
any  pretended  crime  be  not  stated,  (b)  A  mere  verbal  imputa- 
tion of  the  breach  of  any  mere  moral  virtue,  duty,  or  obligation, 
such  as  chastity,  sobriety,  &c.  (though  it  may  depreciate  a  person 
in  the  opinion  of  society,  and  subject  him  to  censure  and  pu- 
nishment in  the  Ecclesiastical  Courts,  yet  does  not  expose  him 
to  punishment  in  the  Temporal  Courts)  is  not  actionable,  unless 
followed  by  actual  damage,  (c)  And  the  party  aggrieved  must, 
to  punish  the  slanderer,  prosecute  him  in  an  Ecclesiastical 
Court;  though,  when  the  accusation  is  partly  of  an  ofience 
punishable  in  the  Ecclesiastical  Courts  and  partly  in  the  Tem- 
poral Courts,  or  where  special  damage  has  been  sustained,  the 
latter  courts  have  the  exclusive  jurisdiction,  and  will  then 
afibrd  redress  for  the  entire  slander,  (d) 

Actions  for  words  are  restrained  by  the  enactment,  that  the 
plaintifiT  shall  recover  no  more  costs  than  damages,  unless  he 
obtain  a  verdict  for  forty  shillings ;  (e)  and  there  is  in  general 
no  punishment  by  indictment  or'otherwise  for  verbal  slander, 
unless  in  the  case  of  insulting  words  spoken  to  a  magistrate 
whilst  in  the  exercise  of  his  office.  These,  and  other  distinc- 
tions between  verbal  and  written  slander,  proceed  upon  the 
principle  that  the  former  are  often  spoken  in  heat  upon  sudden 
provocations,  and  are  fleeting  and  soon  forgotten,  and,  there- 
fore, less  likely  to  be  permanently  injurious ;  but  that  written 
slander  is  more  deliberate  and  more  malicious,  more  capable  of 
circulation  in  distant  places,  and,  consequently,  more  likely  to 
be  permanently  injurious. 

MaSce  is  in  general  to  be  inferred,  as  well  in  the  publication  Express  malice, 
of  written  as  of  verbal  slander,  (A  unless  the  occasion  of  utter-  ^^^^  ?*"  "°* 

111/V1  .  1  1       essential. 

iog  the  slander  afford  a  contrary  presumption ;  as  where  the 

(e)  S  Wils.  177  ;    6  T.  R.  691 ;  «  H.  (d)  2  T.  R.  47S;  1  Lev,  134;  S  Lev. 

Bb.  531;  4  Co.  16,  b.;  S  Cbittj's  R.  193. 

6^.  (e)  4  East's  Rep.  567  ;  2  Wils.  258. 

(o)  Id.  ibid.  6  T.  R.  694.  C/*)  *  Bar.  &  Cres.  «47,  585 ;  9  Bar. 

Ih)  Cro.   Jac   114;   1  Stra.  142;  2  ^  Cres.  645;  4  Bing.  195;  12  Moore, 

New  R.  335.  418,  S.  C. 

(0  4TaQnU355. 
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CHAP.  II.     calumny  was  in  giving  the  character  of  a  servant,  (g)  or  by  a 
&c.      '    counsel  or  justice  of  the  peace  in  the  course  of  a  cause  or  pro- 

I.  Put.  Sec.  oeeding ;  (h)  and  in  a  case  of  this  nature,  the  party  suing  must 
prove  express  malice ;  (t)  and  where  the  language  is  ambiguous, 
and  it  is  doubtful  whether  it  implies  any  injurious  matter  to  the 
plaintiff^  the  proper  question  for  the  jury  is,  not  whether  the 
intention  of  the  publication  was  to  injure  the  plaintiff,  but 
whether  the  tendency  of  the  matter  published  was  ^  inju- 
rious, {k)  The  term  malice  is  well  defined  in  an  old  case,  and 
its  derivative  malo  animo,  in  its  more  extensive  signification, 
well  explained  and  applied;  the  term  does  not  necessarily 
mean  what  must  proceed  from  a  spiteful,  malignant,  or  re- 
vengeful disposition,  but  a  conduct  injurious  to  another,  though 
proceeding  from  an  ill*regulated  mind  not  sufiiciently  cautious 
before  it  occasions  an  injury  to  another ;  malice,  in  ^vmlgar 
acceptation,  is  a  desire  of  revenge,  or  a  settled  anger  against  a 
person,  but  in  its  /e^a/ sense  it  means  the  doing  any  act  without 
juet  cause.  {I) 

Though  much  allowance  has  been  made  for  the  weakness  of 
mankind  in  indulging  in  conversation  scandalizing  individuals, 
instead  of  accumulating  better  materials  for  mental  improve- 
ment, yet  that  weak  and  mean  propensity  has  of  late  been  pro- 
perly checked  by  the  decisions  of  the  courts,  that  in  reporting 
calumnious  statements  of  others  not  only  must  the  name  of  the 
original  author  be  given  as  the  source  of  the  information,  bat 
^  the  precise  words  must  be  repeated,  or  their  substance,  without 
any  additional  assertion  of  the  repeater,  so  as  not  only  to  give 
a  perfect  action  against  the  original  author,  whose  assertion,  if 


Restraint  upon 
coirnnanication 
of  alnnderoos 
reports. 


(g)  3  B08.&  P.  587;  8  B.  &  Ores.  578. 

(X)  1  Dow.  R.  New  S.  493;  4  WilsoQ 
and  Sbaw,  10). 

(i)  9  Bar.  &  Cres.  403 ;  4  Bar.  & 
Cres.  S47,  .^84;  AUardke  ▼.  Rt^fertson, 
4  Wil8.&  Shaw.  R.  102 ;  1  Dow.  R.  New 
S.  495;  8  Bar.  &  Cres.  578, 

(fc)  Fiiher  ▼.  CUment,  10  Bar.  &  Cres. 
47$. 

(i)  Glib.  Cases,  L.  &  £.  190;  $  Bar. 
&L  Cres.  f57.  In  3  Bar.  &  Cres.  584, 
Abbott,  C.  J.  said,  "  1  take  it  to  be  also  a 
general  role  that  an  act  unlawfal  in  itself, 
and  injurioas  to  another,  is  considered 
both  in  law  and  reason  to  be  done  malo 
ammo  towards  the  person  injared,  and 
this  is  all  that  is  meant  by  a  charge  of 
tnaUce  In  a  declaration  of  this  sort,  which 
is  introduced  rather  to  exclude  the  sop- 
position  tliat  the  publication  may  have 
been  made  on  some  innocent  occasion,  than 
ibr  any  other  purpose.  There  are  even 
some  acts  not  in  themselves  unlawful,  but 
which  become  so  only  by  reason  of  their 


injurv  to  others,  which  in  all  civil  actions 
are  charged  to  be  maUcioutltf  done.  Take 
the  common  case  of  an  offensive  trade, 
the  melting  of  tallow  for  instance,  such  a 
trade  is  not  in  itself  unlawful,  but  if  car- 
ried on  to  the  annoyance  of  the  neigh- 
bouring dwellings,  it  becomes  unlawfal 
with  respect  to  tlMm,and  their  inhabiuuita 
may  maintain  an  action,  and  may  charge 
the  act  of  the  defendant  to  be  maliciaus; 
and  no  one  ever  objected  to  such  a  charge, 
though  probably  in  most  cases  the  de- 
fendant has  no  personal  malice  towards 
his  neighbours,  but  acts  only  with  a  view 
to  his  own  profit  and  gain.  The  publica- 
tion in  question  impeaches  the  plaintilF's 
character  ;  a  publication  impeaching  pri- 
vate character  is  actionable,  unless  the 
occasion  of  publishing  makes  the  publica- 
tion excusable ;  as  where  the  poblicalion 
is  a  violation  of  the  criminai  jurisprudence 
of  the  oountrv,  and  there  is  nothing  to  call 
for  it,  the  publication  is  not  excusable." 
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it  Stood  ftlone,  aright  not  be  oredittd,  but  aIso  without  adding     chap.  ti. 
Wfligbt  or  effect  to  the  prior  dander ;  [tn)  and  it  is  not  eten  an    ^'  Absolute. 
eiCQSe  to  repeat  in  writing  what  has  been  previously  spoken  -r-r — ^-r— 
or  wntten  by  others,  (n) 

In  caae  of  written  slander,  imputing  any  immorality  that  can-  When  prefer- 
not  be  so  weD  negatived  by  the  testimony  of  others,  it  may  be  foA^bei.*^' 
advisable  for  the  party  calumniated  to  mdict  the  slanderer, 
becaioae  in  support  of  the  prosecution  he  would  himself  be  a 
witnessy  and  by  his  positive  evidence  negative  all  imputation  on 
his  character. 

d«  MaHdous  prosecutions  are  another  mode  of  affbcting  the  3.  Malicious 
tkatacier^  but  these  will  be  more  properly  considered  under  ?"*•**"*•**"•• 
the  next  head  of  injuries  to  liberty^  which  they  also  in  general 
affect. 

There  are  also  some  descriptions  of  Mr^a^^i  which  at  the  Threats  of  cri- 
smie  time  that  they  create  alarm  also  injure  the  character,  and  ty!^^'^. 
are  highly  punishablci  such  as  written  menaces  to  impute  any  putetionandpn- 
infamoas  crime,  with  intent  to  extort  money,  which  are  punish- 
able capitally  by  indictment  as  robbery,  (o)       Menaces,  or 
fareible  demands  of  chattels  with  intent  to  steal,  are  punish^ 
able  with  transportation  for  life,  or  not  less  than  seven  years, 
or  imprisonment  for  not  more  than  four  years,  and  with  whip* 
ping  if  a  male  offender ;  (p)  and  any  accusation  or  threat  to 
aecuse  any  peraon  of  any  offence  punishable  with  death,  or 
transportation,  or  pilfery,  or  of  an  assault  with  intent  to  com<^ 
ttiit  a  rape,  or  of  any  infamous  brime,  with  intent  to  extort 
any  chattel  or  money,  is  punishable  in  like  manner ;  (9)  and  at 
common  law  extorting  by  duress  or  threat  of  accusation  of  an 
ttonatural  offbnce  was  indictable,  (r) 

The  infraction  of  personal  liberty  has  ever  been  regarded  as  II.  PBRsoNiiL 
one.  of  the  greatest  injuries.  It  will  be  observed  that  hi  the  ^"'"^^' 
scale  of  punishments  the  legislature,  in  most  of  the  statutes  we 
have  noticed,  have  considered  four  years'  imprisonment  as 
nearly  equivalent  to  transportation  for  life,  or  for  seven  years. 
The  injuries  to  liberty  are  principally  termed  **faUe  imprUon^- 
wieMts  or  malicious  prosecutions."* 

Imprisosiment  consists  of  any  restraint  of  a  person  contrary  injury  by  im- 
to  his  will;  the  most  obvious  are  the  confinement  in  a  prison,  Si^a^dwhit 
or  private  bousoi  or  in  the  stocks,  or  by  forcible  detention  in  not* 
die  street,  or  by  a  peace  officer  touching  another  by  way  of 

(m)  U'Pktnm  ▼.  DanieU,  10  B.  &  C.  (0)  7  &  8  Geo.  4.  c.  29,  s.  7. 

flfiS,  (p)  Id.  feet  6, 

(a)  De  Cretpiimy  t.  WillaU^  5  Bing.  (<|)  Id.  sect.  8. 

39t.  (r)  6  East,  126 ;  Bum's  J.  Threat. 


48  RIGHTS  OF  PERSONS, 

CHAP.  II.     arrest  (tf)      But  it  has  been  decided  that  the  liftbg  up  a 
*    &c.      '   person  in  his  chair,  and  carrying  him  out  of  the  room  in  which 
I.  Peb8.  Sec.   ^^  was  sitting  with  others,  and  excluding  him  from  the  room 
was  not  a  false  imprisonment,  so  as  to  entitle  him  to  a  verdict 
and  full  costs  on  a  count  for  false  imprisonment ;  {t)  and  the 
merely  giving  charge  of  a  person  to  a  peace  officer,  not  fol- 
lowed by  any  actual  apprehension  of  the  person,  does   not 
amount  to  an  imprisonment,  though  the  party  to  avoid  il  on  the 
next  day  attend  at  a  police  office;  (u)  and  if  in  consequence  of  a 
message  from  a  sheriff's  officer  holding  a  writ,  the  defendant 
execute  and  send  him  a  bail  bond,  such  submission  to  the  pro- 
cess will  not  constitute  an  arrest,  in  proof  of  an  allegation  of 
arrest,  in  an  action  for  maliciously  holding  to  bail,  (a;) 
itt.  False  im-         Ist.  The  term  Jaise  imprisonment,  though  technical,   does 
fined?"^"*  ***'   ^^^  appear  to  convey  any  sufficiently  definite  meaning.     It 

means  in  law  any  illegal  imprisonment,  either  without  any 
process  whatever,  or  under  colour  of  process  whoUt/  illegal, 
without  regard  to  any  question  whether  any  crime  has  been 
committed  or  a  debt  due,  so  that  the  proper  civil  remedy  is 
trespass  vi  et  armis  as  for  a  direct  injury  wholly  unwarranted 
tdly.  Malicioas  even  in  its  inception.  Whereas  the  terms  "  malicious  prosecu-^ 
arre^*defiaed!    tion,*^  or  ^'malicious  arrest,"  always  in  law  suppose  regular 

process  and  proceedings,  but  that  the  facts  did  not  warrant 
their  issuing,  and  which  is  to  be  decided  by  the  result;  as 
where  the  warrant  to  imprison  a  party  was  perfectly  regular 
and  proper,  but  he  was  innocent  of  the  supposed  crime  and 
ultimately  acquitted ;  or  where  there  has  been  a  sufficient  ctjffi^ 
davit  to  hold  to  bail  and  a  valid  writ,  but  when,  in  fact,  no 
debt  was  due,  and  so  established  on  the  trial  or  other  termina- 
tion of  the  suit.  In  the  latter  cases  the  remedies  are  not  by 
trespass  vi  et  armis  as  for  a  direct  injury,  but  by  action  on  the 
case  for  the  malicious  adoption  of  the  regular  proceeding  when 
there  was  no  probable  cause  or  ground  for  issuing  it. 

These  distinctions  are  also  substantially  important,  for  if  the 
process  or  the  imprisonment  were  wholly  illegal  or  misapplied 
as  to  the  person  intended  to  be  imprisoned,  without  regard  to 
any  question  of  fact,  or  whether  guilty  or  innocent,  or  the 
existence  of  any  debt,  then  the  party  imprisoned  may  legally 
resist  the  imprisonment  and  may  escape  or  be  rescued,  or  even 
break  prison ;  whereas  however  innocent  he  might  be,  yet  if 

(<)  Bac.  Ab.  Trespass,  D.  3 ;  1  Esp.  R.  (u)  1  Esp.  R.  431 ;    S  New  R.  211 ; 

431,  526.  1  Car.  &  P.  153  ;  1  R.  &  M.  26. 

(i)  Gardntr  w.  Wedd,  Easter  T.  1BS5,  (x)  6  Bar.  &  Cres.  528 ;  7  Dowl.  &  R. 

C.  P.  on  a  motion  for  a  new  trial  from  233;  9  Bing.  91,  S.  P. 
Essex }  $ed  quere. 
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tlie  process  and  imprisonment  were  in  form  legal,  each  of  those     CHAP.ll. 
acts  would  be  highly  punishable,  (y)  for  he  ought  to  submit  to  ^'  ^■^«^''''"' 
the  legal  process  and  obtain  his  release  by  due  course  of  law.  ^ 
Even  in  cases  where  the  imprisonment  is  manifestly  informal 
mut  illegal  the  party  must  not,  to  obtain  his  release,  use  any 
dangerous  weapon,  and  the  safest  course  in  all  cases  is  to 
obtain  liberty  by  habeas  corpus^  or  by  procuring  bail  as  here- 
after iully  explained,  (z)  by  which  means  relief  from  continued 
imprisonment  may  be  speedily  obtained,  and  without  prejudi- 
cing the  remedy  by  action  for  the  intervening  illegal  imprison- 
ment, r 

Conypensation  for  every  illegal  imprisonment  without  process,  CompenMiioa 
or  under  void  or  misapplied  process,  may  be  obtained  by  action  JjliJi,J2«it»! 
of  trespass,  in  which  damages  under  forty  shilling  in  general 
entitles  the  plaintiff  to  full  costs,  {a)  and  the  wrong-doer  may 
also  be   indicted.  (6)     The  cruel  act  of  forcing  or  leaving  a' 
seaman  abroad  is  punishable  by  particular  enactment,  (c) 

The  compensation  for  imprisonment,  under  colour  of  re^/ieir 
criminal  or  civil  process,  is  by  action  on  the  case,  (not 
trespass),  and  is  subjected  to  certain  qualifications,  even  if  it 
turn  out  in  the  result  of  a  prosecution  that  the  party  impri- 
soned be  acquitted,  or  that  in  an  action  he  obtain  a  verdict 
or  nonsuit,  it  does  not  necessarily  follow  that  he  can  re- 
cover any  compensation  for  the  intervening  imprisonment ;  for 
there  may  have  been  adequate  reasonable  ground  for  setting 
on  foot  the  inquiry,  though  it  may  ultimately  be  established 
that  there  was  no  crime  or  no  debt.  It  has  been  considered 
that  if  in  the  event  of  every  acquittal  the  prosecutor  were  liable 
to  an  action,  the  apprehension  of  that  consequence  would  deter 
persons  from  becoming  prosecutors,  and  crimes  would  go  un- 
punished ;  and  with  regard  to  actions,  it  has  also  been  consi- 
dered that  the  trial  of  a  private  claim  in  a  public  court  of 
justice  is  matter  of  right,  and  if  the  party  do  not  succeed,  his 
payment  of  the  defendant's  costs  is  a  sufficient  compensation. 
The  presumption,  therefore,  is  in  general  in  favour  of  the  pro- 
secutor and  of  the  plaintiff  that  they  properly  instituted  the 
proceeding ;  and  with  respect  to  prosecutions  for  felony,  the 
judges  at  the  Old  Bailey,  6  Car.  2,  resolved,  **  that  no  copy  of 
any  indictment  for  felony  be  given  without  special  order  upon 
motions  made  in  open  Court,  at  the  general  gaol  delivery ;  for 
that  the  late  frequency  of  actions  against  prosecutors,  which 
cannot  be  without  copies  of  the  indictment,  deterreth  people 


(if)  P«*,  c.  vli. 
i%)  Pod,  c  viu» 
(•)31fla.£.Sl6;  6T.R.11. 

VOL*  I. 


(6)  4  Bla.  C.  tlS,  f  19 ;  t  Burr.  993. 
(e)  9  Oee.  4,  c.  Si ,  t.  90. 
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CHAP.  II.     ^^^^  prosecuting  for  the  king  upon  just  occasions.**  (d)    But  ic 
!•  A^hVTE,   has  been  well  observed  that  the  power  of  the  judges  to  make 

' $iich  resolution  and  order,  was,  to  say  the  leasts  questionable ; 

f .  libertj.        ^^^  ^j^^  better  opinion  is,  that  an  acquitted  defendant  is  entitled^ 

as  a  matter  of  right,  to  a  copy  of  the  record  of  his  acquittal,  as 
well  in  felonies  as  misdemeanors,  (e)  In  both  the  cases  of  an  ac« 
quittal  upon  a  criminal  charge,  or  in  an  actiofi  where  the  pro- 
ceeding has  been  unnecessarily  and  vexatiously  by  arr^if,  if  the 
acquitted  defendant  can  prove  that  there  was  no  probiible  cause 
for  institutmg  the  indictment,  or  proceeding  by  arrest,  (L  e.  no 
adequate  ground  at  the  time  to  induce  a  prudent  and  cautious 
man,  luiinfluenced  by  revenge,  to  suspect  the  guilt  of  crime,  or 
the  existence  of  so  large  a  debt,)  and  still  more,  if  he  caa  show 
express  malice^  (which  however  is  in  general  to  be  inferred 
from  the  want  of  probable  cause,)  then  he  may  in  a  special  action 
on  the  case  obtain  compensation  for  the  vexatious  proceedings 
But  in  general  the  onus  probandi,  at  least,  of  the  want  of  proba- 
ble cause,  Ues  upon  the  acquitted  defendant.  (/)  In  cases  of 
arrests,  either  malicious  or  without  adequate  cause,  the  superiar 
courts  have  summary  jurisdicdon  on  motion  to  compel  the 
plaintiff  to  pay  the  defendant's  costs,  (g)  but  not  to  make  com^ 
pensation,  which  can  only  be  enforced  by  action.  However,  if 
a  party  has  maliciously  and  falsely  sworn  to  a  debt,  he  may  be 
punished  by  indictment  for  perjury,  (A)  and  when  several  com- 
bine they  may  be  indicted  for  the  conspiracy.(i) 


S.  RighUof 
Btiniir.  (k)  • 


Burial^  in  some  part  of  the  parish  church-yard,  is  a  common 
law  right,  without  even  paying  for  breaking  the  soil,  and  that 
right  will  be  enforced  by  mandamus  to  the  incumbent,  (/)  but 


(rf)  Kel  Tag's  Rep.  5 ;  Brown  r.  Cwn- 
ming,  10  Bar.  &  C.  71. 

(e)  Brown  w.Cumming,  10  Bar.  &  C.  70. 
It  would  be  a  moostnus  powrr  to  vest  in 
a  judge  to  preveot  an  acquitted  defendant 
from  trying  his  civil  remedy  for  the  in- 
jury to  his  chaiaeter  and  perron  by  an 
unfounded  prosecution.  A  jury  is  Uie  only 
proper  jurisdiction  to  decide  upon  the 
pro|iriety  of  the  prosecolion. 

(/)  t  Bar.  &  Adolp.  179;  lb.  695; 
1  Har.  &  Adol.  198 ;  3  Bar.  &  Cres.  1S9 ; 
«  Wils.307;  S  Bla.  C.  U6,  note  SOj 
4  B.  &  C.  26. 

(g)  43  Geo.  9,  c.  46,  s.  3. 

(fc)  Pcalte*s  li.  lit. 

(0  i  Burr.  993. 

Ik)  Ai though  as  bacridi  is  subsequent  to 
deatli  it  can  scarcely  be  regarded  as  strict- 
ly an  absolute  rrglit  of  the  deceased,  but 
is  rather  a  part  of  the  pnbtic  law  enforc- 
ing decency*  ^et  aa  it  is  usually  contem- 
plated, and  n'cqueiitly  regulated  by  wiil 
and  by  the  wi>h  of  the  deceased  party,  and 


Is  usually  complied  with,  it  is  submitted 
that  the  right  may  properly  be  hens  coosi* 
dered.  See  in  general  Bom's  Eccl.  L.  tit. 
Burial,  1  vol.  9.58.  Funeral  expenses  to 
the  extent  of  90U  have  recently  been  al- 
lowed even  against  a  creditor,  1  Bar.  & 
Adol.  f60,  and  see  f  Bhu  Com.  by  Chltty, 
508,  n.  31.  The  burial  of  dead  bodies, 
cast  on  shore,  is  enforced  by  48  Geo.  3, 
c.  75;  Born's  J.  tit*  Burial ;  and  of  per- 
sons found  felo  de$e,hj  4  Geo.  4,  c.  52. 
Funerals  are  exempt  from  tt^s  by  3  Geo. 
4^  c.  If 6, 8.  St,  A  conspiracy  to  prevent 
a  burial  is  indictable  at  common  law, 
2  T.  R.  734 ;  and  so  is  the  wiHiiHy  ob- 
structing a  clergyman  in  reading  the  burial 
service  over  the  dead  in  the  p^irisfi  church, 
and  by  threats  and  menacea  hindering  the 
burial,  7  DomI.  &  Ry.  461.  The  recent 
Anatomy  Bill,  2  &  3  W.  4,  c  75,  regulates 
schools  of  anatomy,  and  is  calculated  to 
prevent  tlie  stealing  of  dead  bodies. 

(/)  WUIes,  ttoS  ;  t  Bar.  &  Aid.  806  ;  t 
Chit  R.  688,  S.  C. ;  1  Bar.  fie  Aid.  U2. 
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the  particlar  mode  and  precise  place  of  burial  are  entirely  of     chap.  li. 
ecclesiastical   cognizance^  and    the   incumbent  is  the  proper   ^'  ^■■^°^^'"f» 

judge  of  the  fitness  or  unfitness,  whether  any  particular  person  

ought  to  have  privilege  of  being  buried  in  the  body  of  the 
churchy  or  in  any  particular  part  of  a  church-yard,  or  in  any 
particular  manner,  as  whether  in  a  stone  or  iron  coffin  ;(m)  and 
therefore  the  Court  of  King's  Bench  refused  a  mandamus  to 
inter  the  body  of  a  parishioner  in  an  iron  coffin,  (n)  Nor  will 
the  Ecclesiastical  Court  enforce  such  a  burial,  though  they  will 
regulate  the  fees  in  case  the  incumbent  agrees  to  bury  the  body 
in  a  coffin  constructed  of  such  durable  materials,  (o)  Nor  will 
the  Court  of  King's  Bench  ^ven  grant  a  mandamus  to  compel 
the  rector  to  bury  the  corpse  of  a  parishioner  in  his  family 
Tault,  or  in  any  particular  part  of  a  church-yard,  that  being 
entirely  in  the  discretion  of  the  parson,  (p)  And  where  a  rector, 
in  consideration  of  SO/.,  by  parol,  gave  leave  to  a  person  to 
make  a  vault  in  the  parish  church  and  to  bury  a  corpse  there, 
and  promised  that  he  should  have  the  exclusive  use  of  such 
vank,  but  afterwards,  without  leave  of  that  person,  opened  the 
vault  and  buried  another  person  there,  it  was  held  that  no 
action  on  the  case  or  otherwise  could  be  sustained  against  him 
for  so  doing;  for  that  even  supposing  that  the  rector  had 
power  to  grant  the  exclusive  use  of  a  vault  during  his  own  life, 
yet  he  could  not  do  it  by  parol,  as  a  grant  under  seal  is  always 
essential  to  the  creation  of  a  freehold  easement; (9)  and  it  was 
also  considered  that  a  rector  cannot  grant  a  family  vault  in  the 
church,  but  only  leave  to  bury  there  in  each  particular  in- 
stance, (r)  It  should  seem,  therefore,  that,  in  order  to  acquire 
de  nafH>  a  perfect  right  to  be  buried  in  a  particular  vault  or 
place,  a  faculty  must  be  obtained  from  the  ordinary,  as  in  the 
case  of  a  pew ;  or  a  man  may  prescribe  that  he  is  occupier  of  an 
ancient  messuage  in  a  parish,  and  ought  to  have  separate  burial 
in  such  a  vault  within  the  church,  and  such  prescription  implies 
that  a  &culty  was  originally  obtained,  {s)  It  has  been  observed 
that  1^  means  of  a  faculty  a  pew  can  only  be  granted  to  the 
inhabitaiitsof  a  parish,  and  it  is  for  the  most  part  limited  to  a 
house,  a  removal  from  which  destroys  the  right  to  the  pew,  and 
that  the  same  rules  would  be  applicable  to  a  vault ;  (0  and  that 
suggestion  is  confirmed  by  a  recent  decision,  in  which  it  was 
held  that  a  faculty  for  the  appropriation  of  a  vault  **  to  the  use 

O^Aide,  50,  n.  (I).  (9)5  B.  &  Cres.  2'il  ;  8  B.  &  Ores. 

(«)  t  Bv.  k  Aid.  806 ;  1  CbU.  R.  «88. 
588 ;  WiUm,  588.  (r)  8  B.  &  C.  288. 

!»)Higg.  Rep.  (0  Com.  Dig.  Cemctry,  B. ;  8  B.  &  C. 

p)lB«r.&Adol,1te;  SBar.&Cres.  «9i.  ^ 

t88.  (0  Per  Beyley,  J.  in  8  B.  &  C.  «9S. 
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CHAP.  11.  of  a  family  so  long  as  they  continue  parishioners  and  inhabitants 
^'  ^  &c^''^"'  ^^  ^^®  parish"  will  be  granted,  if  it  may  be  done  without  pro- 
—  bable  inconvenience  to  the  parish ;  (u)  and  the  court  said, ''  The 
faculty,  however,  must  be  limited  in  the  same  manner  as  faculties 
for  pews,  to  the  use  of  the  family  as  long  as  they  continue  pa- 
rishioners and  inhabitants  ;*'  and  in  this  instance  it  must  also 
contain  a  clause  that  the  bodies  already  deposited  there  shall 
not  be  removed,  (x) 

A  clergyman  has  neither  by  the  ecclesiastical  law  nor 
by  the  common  law  any  right  to  black  cloth  and  other  orna» 
ments  placed  round  a  pulpit  upon  the  occasion  of  a  burial, 
but  the  same  belong  to  the  executors  or  persons  at  whose 
expense  they  were  placed  there  ;  if  taken  by  the  parson  or  any 
other,  the  latter  may  recover  the  value  in  an  action  of  trover,  {y) 

It  has  been  a  vulgar  error  that  a  creditor  may  legally  arrest 
or  detain  and  prevent  the  burial  of  the  dead  body  of  his  debtor 
until  paid  his  debt,  but  that  notion  has  been  refuted  by  Lord 
EUenborough,  (z)  and  it  is  singular  how  such  an  error  upon  so 
useless  and  ineffectual  an  act  could  ever  have  been  enter- 
tained, (a)  Another  error  equally  erroneous  has  existed  upon 
the  supposition  that  the  permitting  a  funeral  to  pass  across  pri- 
vate grounds  creates  a  public  right  of  way,  which  doctrine  also 
has  long  been  refuted.  The  stealing  of  the  shroud,  coffin, 
&c.,  which  are  the  property  of  the  executor  or  administrator,  or 
whoever  incurred  the  expense  of  the  funeral,  is  larceny,  and  in- 
dictable, (c)  But  it  is  clear  that  no  action  at  the  suit  of  an  heir 
or  executor  lies  for  violating  or  disturbing  the  remains  of  the 
dead,  nor  is  the  stealing  a  corpse  a  felony,  the  same  being  nuUius 
bonis,  id)  However,  the  stealing  or  removal  of  a  dead  body, 
though  for  the  improvement  of  anatomy,  is  an  indictable  misde- 
meanor, it  being  contrary  to  common  decency,  and  shocking  to 
the  general  sentiments  and  feelings  of  mankind ;  {e)  but  it  was 
questioned  whether  the  apprehension  of  a  person  in  the  act  of 
stealing  a  dead  body  from  a  church-yard  was  a  lawful  appre* 
hension,  so  as  to  subject  such  person  to  an  indictment  for 
calling  a  sexton  in  order  to  obstruct  such  apprehension.  {/) 


(tt)  Magnay  and  etheri  ▼.  The  lUetcr, 
Churchwardens,  Jfc.  (f  the  United  Parishes 
ef  St^  Michael  if  St.  Martm,  Vintry,  1  Hagg, 
£cc.  Cas.  48. 

(r)  Id.  ibid. 

(y)  So  decided  at  Maidstone  snminer 
assises,  A.  D.  1825. 

(s)See  Lord  Ellenborough's  strong  ob- 
servations In  Janes  V.  Askbwnham,  4  East's 
R.45ft. 

(a)  It  is  Equally  singular  that  Dr. 
Johnson,  tn  his  "  Lives  of  tlic  Poets/*  stotes 


the  anecdote  of  a  body  havbg  been  ar- 
resied  whilst  in  fonerai  procession,  and  a 
noble  lord  getting  out  of  his  carriage  and 
pB^iDg  the  debt,  so  as  to  enable  t&  pro* 
cession  to  proceed,  without  a  ungle  com- 
ment hinting  that  the  arrest  was  illegal. 

(c)  3  East,  P.C.  65t ;  1  Hale,  P.C/dlS. 

(d)  S  Inst.  ieOS.   . 

(e)  i  T.  R.  7S3 ;  Rusi.  &  Ky.  €.  C. 
366;  Dowl.  &  Ry.N.  P.C.  IS;  R.&  R. 
L/*  v/a  3o6« 

(/)  R.  k  R.  C.  C.  565. 
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The  RdaHve  rights  between  Husband  and  wife  principally     chap,  ii, 
depend  on  the  due  solemnixation  of  the  marriage  between  H.  RifiTivi 

them  according  to  law,  and  which  in  England  must  be  by  ^.2^Ill — 

banns  or  by  license,  (h)      If  by  banfis.  a  notice  correctly  dated  I'  ^^V^\ 

r  *i_      J        •    •      1  1.  1         ^  .  1  .  hosband  and 

or  tbe  day  it  is  dehvered,  and  stating  the  true  christian  and  wife.(f ) 
surnames  of  both  the  parties,  and  of  the  houses  of  their  re* 
spective  abodes  within  the  parish  or  chapelry,  and  of  the  time 
during  which  they  have  dwelt,  inhabited,  or  lodged  there^(t) 
must  be  given  to  the  minister  seven  days,  at  least,  before  the  * 
time  required  for  the  first  publication  of  such  banns,  and  a 
marriage  by  banns  not  trul^  stating  the  christian  and  surnames 
of  each  party  is  invalid.  (^')  But  the  section  requiring  the  con- 
sent of  parents  or  guardians  is  merely  directory,  and  the  want 
of  such  consent  will  not  invalidate  the  marriage,  (k) 

To  obtain  a  licatse,  the  statute  4  Geo.  4,  c.  76,  s.  14,  enjoins 
the  form  of  oath  that  there  is  no  existing  impediment,  and  that 
if  either  party  be  under  twenty-one  the  consent  of  all  proper 
parties  has  been  obtained.  But  a  marriage  by  license  between 
pardes,  one  of  whom  is  a  minor,  without  the  consent  of  parent 
or  guardian,  although  obtained  by  false  swearing  that  the  party 
was  of  age,  and  contrary  to  such  express  regulation,  is  not 
void;(/)  though  the  husband,  when  a  party  to  the  violation  of 
the  above  enactment,  is  to  be  deprived  of  all  right  to  the  pro- 


(g)  Set  ID  general  1  Dla.  Com.  cbap.  zt. 
sod  note*. 

(A)  9  &  4  Geo.  4»  e.  75;  4  Geo.  4, 
c.  5.  c  67,  c  76»  c«  91 ;  5  Geo.  4,  c.  St, 
c.  68  ;  6  Geo.  4,  c.  9t. 

(i)  Bat  the  4  Geo.  4,  e.  76,  s.  86. 
enacts,  that  after  the  marriage  has  been 
crlrfcnied  the  pnx>f  of  the  mUuI  rewienct 
of  tbe  parties  at  tbe  place  detcribed  shaJl 
be  inmaterial.    Rex  v.  Bind,  Rust.  Ac  R. 

(j)  4  Geo.  4k  c.  76,  a.  ?,  ft.  lUx  v.  Ih- 
kMu.  of  TAtheif,  1  B.  &  Adol.  194; 
Ra  V.  laAoitM.  rf  BtUimghmni,  3  M.  & 
S.  967;  mud  in  WUukire  ▼.  Prince,  a  mar. 
fiage  by  boons  of  a  minor,  whose  nanie  was 
Htmry  John  Wiltshire,  by  the  name  of  John 
VTiltabire,  omitting  Henry,  for  the  purpose 
of  efaiding  detection,  was  declared  void  in 
the  CooMStory  Coart,  17  Julj,  1850.  MS. 
B«t  m  aecood  narriage  by  banns  in  a  fic- 
nane  pending  the  first,  although 
,  will  nefcrtbeless  sobject  the  biga- 
Id  pooishaieQt  aa  aoch,  Rea  ▼.  Penaon, 
Mndstone,  Kent,  IS  Dec.  18$«,  coram 
Hr.  BafOQ  Giimej,  who  said  •'  that  tbe 
obyectien  coold  not  prevail ;  soch  second 
I— iriage  was  iroid  however  solemnind, 
aa  tbeSnt  wm  a  valid  one.    There  was  a 


marriage  in  fact  between  the  prisoner  and 
the  second  female,  and  whether  all  the 
femis  iieoessarj  to  oonstitore  a  valid  mar* 
riage,  if  no  previous  marriage  existed,  were 
not  adopted,  was  of  no  conseqaence.  If 
such  an  objection  were  allowed  to  prevail, 
nothing  would  be  easier  than  for  persons 
disposed  to  oommit  such  offences  as  the 
present,  to  have  some  defect  in  the  ibrms 
required  by  tbe  marriage  act,  and  thus 
escepe  from  the  punishment  doe  to  their 
offence."  Verdict,  guilty  sentence,  twelve 
months  imprisonment  and  bard  labour. 

(fc>  4Geo.4,c.  76,  s,  16;8  fiar.&Crea. 
99, 

(0  Rex  V.  Jnlu^iU.  rf  tirmin^kmn, 
8  Bar.  &  C.  S9.  The  same  point  was  so 
ruled  by  Lord  Tenterden  on  an  indict- 
ment for  a  conspiracy  to  marry  an  infant 
by  a  license  obtained  by  the  woman 
falsely  swearing  her  intended  hosband 
was  of  age*  TAc  Kinf^  v.  Jactb  and  t^hm, 
sittings  at  Westoiinster,  Feb.  1826,  and 
several  eminent  doctore  of  civil  law  ad* 
vised  that  the  marriage  ooold  not  be  set 
aside.  The  uncle  of  the  wife  and  ano- 
ther defendant  were  convicted  of  the 
coospinwy. 
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CHAP.  IL  perty  of  the  wife  ;(m)  and  a  Court  of  Equity  has  no  discretion 
^^'  ^&^^'^**  *^  mitigate  that  penalty*  but  is  bound  to  settle  and  secure  all 
— '—■ propertyi  present  and  future,  of  the  wife  for  the  benefit  of  her- 

^  Husband  and  ^^jf  ^^  ^^  j^^^^  ^f  ^^^  marriage,  (») 

The  marriage,  whether  by  banns  or  by  license,  is  to  be  cele- 
brated in  the  presence  of  two  or  more  witnesses  besides  the 
minister,  and  immediately  after  the  celebration,  an  entry  thereof 
is  to  be  made  in  the  register-book,  in  the  form  prescribed  by  die 
•  act ;  and  the  wilful  making,  forging,  &c.,  a  false  entry  in  such 
book  is  felony  punishable  with  transportation,  (o)  But  the 
omission  to  make,  or  untruly  making,  such  register  would  not 
invalidate  the  marriage. 


(m)  4  Geo.  4,  c.  76, 23';  Rex  ▼.  InhMu,         (n)  Attor.  Gm.  t.  MuUoy,  4  Ross.  R. 
cfBvrmin£h4an,  8  Bar.  &  C.  29  ;  and  the      329. 
K'uig  ▼.  Jacalbi,  arUt,  53*  note  (I),  (o)  4  Geo.  4»  c  76,  a.  28,  29. 

The  following  forms  relate  to  marriages  by  license  or  by  banns: 

Form  of  oath  on  Vkai^Genenl's  Office,  J 

applying  for  a  ]  (Date)  day  oif  A.  D.  1833. 

lioeuse.  Appeared  personally  A.  B.  of  the  parish  of  St.  Mary,  Islington,  in  the  county  of 

Middlesex,  (bachelor,)  cf  the  age  of  twenty-one  years  and  upwards,  and  preyed  a 
license  for  the  solemnization  of  matrimony,  in  the  parish  church  of  St.  Mark,  Kea- 
nington,  in  the  county  of  Surrey,  between  him  and  C.  D.  of  the  parish  of  St.  Mark, 
KenningtoQ  aforesaid,  spinster,  of  the  age  of  twenty-one  years  and  upwards,  and  made 
oath  that  he  believeth  that  there  is  no  impediment  of  kindred  or  alliance,  or  of  any 
other  lawful  cause,  nor  any  suit  commenced  in  any  ecclesiastical  court,  to  bar  or  hinder 
the  proceeding  of  the  said  matrimony,  according  to  the  tenor  of  such  license.  And  he 
Inrther  made  oath,  that  she  the  said  C.  D.  baUi  had  her  usual  place  of  abode  witbia 
the  said  parish  of  St.  Mark,  Kennington,  for  the  space  of  fifteen  days  last  past. 
Sworn  before  me      ?  Signature,        A.  B. 

£.  F.,  Surrogate. ) 

Form  of  license.      William,  by  Dirine  Providence,  Archbishop  of  Canterbury,  Primate  of  all  Engknd 

and  Metropofiun.  To  our  well-bdofed  in  Christ,  A.  B.  of  the  parish  of  St.  Mary, 
Islington,  in  the  ooonty  of  Middlesex,  bachelor,  and  C.  D.  of  the  parish  of  8t.  Mark, 
Kennington,  in  the  county  of  Surrey,  spinster. 

Grace  and  Health.  Whereas  ye  are,  as  it  is  alleged,  resolved  to  proceed  ta  the 
aolemuiation  of  true  and  lawful  matrimony,  and  that  you  greatly  desire  that  the  taoM 
may  be  solemnised  in  the  face  of  the  Church:  We  being  willing  that  these  your  hooeat 
desires  may  the  more  speedily  obtains  due  effect,  and  to  the  end  therefore' that  this 
marriage  may  be  publicly  and  lawfully  solemnised  in  the  parish  church  of  St.  Mark, 
Kennington  aforesaid,  by  the  rector,  vicar,  oreurate  thereof,  without  the  publication 
or  proclamation  of  the  banns  of  matrimony,  provided  tliere  shall  appear  no  impediment 
of  kindred  or  alliance,  or  of  any  other  lawful  cause,  nor  any  suit  commenced  in  any 
ecclesiastical  court,  to  bar  or  hinder  the  proceeding  of  the  said  matrimony,  according 
to  the  tenor  of  this  license:  and  likewise,  that  the  celebration  of  tliis  marriage  be 
had  and  done  publicly  in  the  aforesaid  church,  between  the  hours  of  eight  and  twelve 
in  the  £arenoon.  We,  for  lawful  causes,  graciously  grant  this  our  license  and  faculty, 
as  well  to  yon  the  parties  contracting,  as  to  the  rector,  vicar,  curate  or  minister  of  the 
afioiesaid  parish,  who  is  designed  to  solemnise  the  marriage  between  you,  in  the  man* 
ner  and  form  above  specified,  according  to  the  rites  of  the  Book  of  ComoKMi  Prayer, 
set  forth  for  that  purpose,  by  the  authority  of  Pariiament.  Given  under  the  seal  of 
aur  Vicar  General  this  twenty-ninth  day  of  November,  in  the  year  of  our  Lord  ooa 
thousand  ei^t  hundred  and  thirty-two,  and  in  the  fifth  year  of  our  translatioo. 

Jolm  Moore,  Aet;istnir. 
(L.  S.) 

By  Stat.  4  Geo.  4,  c.  76,  this  license  to  continue  In  force  only  three  months  from  the 
date  hereof. 
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JfRrriages  of  Brilish  subjects  in/tMreign  ooutitries  ave  vAlld,    S^^^^'  ^* 
if  made  according  to  the  local  law  of  those  countries;  (r)  so  a     '   ^c^"^^' 
nMnriage  in  Irelandi  peiformed  by  a  clergyman  of  the  Church     Husband  and 
of  England  in  a  private  house,  was  held  valid,  although  no  wife. 
evidence  was  given  that  any  license  had  been  granted  to  the 
paitieB;(«)  but  the  foreign  law,  as  well  as  the  compliance  with 
its  requisites,  must  be  proved  when  it  is  necessary  to  estaUish 
« legal  marriage;  (/)  and  in  a  Court  of  Equity,  where  an'affidavit 
verifying  the  law  may  be  received,  it  must  be  made  by  a  pro-  * 
fessional  men,  and  be  positive  as  to  the  law,  and  not  to  mere 
hearsay  or  belief.  («) 

The  Ecclesiastical  Court  will  not  annul  a  marriage  by 
banns,  unless  there  were  fraud  in  the  publicati<$t),  as  by  false 
names  used  for  a  fraudulent  purpose,  (a?)  And  in  that  court 
it  is  not  every  assumption  of  a  fictitious  name  that  will  in- 
validate, but  it  must  have  been  assumed  for  the  purpose  of 
defrauding  the  other  party.  (^)  Error  or  misrepresentation 
about  the  family  Qr  fortune  of  the  individual,  though  prodnood 
by  disingenuous  representations,  will  not  at  all  affect  the  validity 
of  the  marriage.  («)  But  under  the  4  G.  4v  c.  76,  a  marriage  is 
void  where  persons  knowingly  and  wilfully  marry  in  any  other 

-■  -    ■    .-■    ..-  ■-   ■■ 

I  poliliah  te  biniw  of  marriage  between  A.  B.  o£  baclielor,  and  C.  D.  of  Form  of  publi- 

ayiualcr-    If  any  of  von  know  caose  or  jutt  impediment  why  these  two  persons  ahoold  cation  of  bauns, 
not  be  joined  together  in  holy  matrimony,  ye  are  to  declare  it.    This  ia  the  first  see  9  Bom's 
[second  or  third]  time  of  aaking.  £cc.  L.  461. 

I  do  bereby  certify  that  the  banns  of  marriage  between  A.  B.  of  the  parish  of  Formof  certifi- 

Ortoo,  in  the  coonty  of  Westmoreland,  bachelor,  and  C.  D.  of  the  parish  of  Ravens-  cate  of  poblica- 

tondale,  in  the  eoanty  aforesaid,  spinster,  have  been  duly  poblished.  in  the   parish  tion  of  banns« 

chncb  aferesaid,  on  three  several  Sundays,  to  wit,  Oct.  t7,  Nov.  3,  and  Nov.  10,  now  tee  S  Barn's 

kit  paatf  and  that  no  cause  or  just  impediment  bath  been  declared  why  they  may  not  £cc.  L.  46t. 
4ie  joined  tojgethcr  in  holy  matrimony.    Witness  my  hand,  Nov.  tS,  1763. 

Ri.  Bum,  Vicar  of  Orton  aforesaid. 

A.  B.  of  [the,  this]  parish,  and  C.  D.  of  [the,  this]  parish,  were  Form  of  register 

married  in  this  [chnrch,  chapel]  by  [banns,  license]  with  consent  of  [parents,  guardians]  of  marriage, 
thb         day  of  in  the  year  1653,  whether  by 

By  me  J.  J.  [Rector,  Vicar,  Curate.]       banns  or  lioensej 

SA.  B.,  ••  enjoined  by 

CD.,  4Gco.  4,c.76j 

In  the  presence  of  E.F.^G.H.  s.  28,  and  see 

2  Bum's  Ecc. 
V)  10  East,  982 ;  Conlotir  and  others      where  the  marriage  was  solemnised.    Aud  j^  ^^^ 

Tmtdak,  8  TaonL  830;  2  Marsh.  243,  a  printed  copy  of  the  Cinq  Codes  produced 

S.  C. ;  Leeen  v.  Higgint,  1  D.  &  R.  Ni.  by   the    French  vice-consul  resident  in 

M.38;  S  Stark.  B.  176,  S.C.;  1  Roper,  I^ndon,  purchased  by  him  at  a  boolc- 

597;  and  see  cases  nnder  Indictment  for  teller's  shop  at  Paris,  was  received  as 

Binny,  C«rr.  Cr.  L.  2&3,  &c.  evidence  of  the  law  of  France  upon  which 

(s>  SmUk  Y.  Maxwdl,  Ry.  &  Mood.  C.  tlie  courts  here  would  act 

K-  P.  80;  1  C.  &  P.  271,  S.  C  (»)  HiU  v.  Reardon,  Jacob's  R.  H9.  90. 

<t)  See  1  Roper,  on  Hosband  and  Wife,  («)  1  Phil.  Eoc.  C 133,  298, 224, 230, 

333;  Evana'a  Col.  Stat.    In  LacM  v.  37$;  2  Pbil.  Ecc.  C.  14,  104,  367. 

Higgm$,  1  D.  &  R.  Ni.  Pri.  Cas.  38  ;  3  (y)  3  Man.  &  Sel.  250;  1   Phil.  47; 

Stark.  R^  176,  it  was  held,  that  the  validity  2  Phil.  12 ;  bat  see  1  B.  &  Adolp.  144. 

of  a  marriage  celebrated  in  a  foreign  couu-  (s)  WiUm  v.  Brocklrttt  1  Phil.  £.  C. 

try,  must  be  dctermhied  by  the  kx  /net  137. 


,.?^ 
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CHAP.  11.     place  than  a  church  or  chapel  wherein  banns  may  be  lawftiHy 

^^'  ^fcct""^''  published,  unless  by  special  license;  or  knowingly  and  wilfully 

"  intermarry  without  due  publication  of  banns,  or  license  from  a 

wife.    ^  person  having  authority  to  grant  the  same;  or  knowingly  and 

wilfully  consent  to  solemnization  of  marriage  by  a  person  not 
being  in  holy  orders.  But  in  all  other  cases  of  fraud  or  false 
swearing,  or  other  irregularity,  the  marriage  iise^^  t*  vaUd^ 
though  the  parties  offending  are  liable  to  punishment,  and  a 
forfeiture  of  property.  The  10th  section  prohibits  any  license 
being  granted  to  solemnize  any  marriage  in  any  other  church 
or  chapel  than  the  parish  church  or  chapel,  &c.  belonging  to 
the  parish,  &c«  wherein  such  person  shall  have  been  resident 
fifteen  days  immediately  before  granting  such  license.  It  is 
not  necessary  that  the  license  should  contain  any  description  of 
the  parties,  (a)  The  26th  section  provides,  that  proof  of  actual 
residence  of  the  parties  is  not  necessary  to  the  validity  of  the 
marriage,  whether  after  banns  or  by  license.  (6)  The  30th  and 
Slst  sections  provide,  that  the  act  shall  not  extend  to  the  royal 
family,  or  to  marriages  of  Quakers  or  Jews,  (c)  And  by  the 
53d  section  the  act  extends  only  to  England,  and  marriages  on 
elopements  to  Scotland  are  valid,  (c/) 

In  an  action  for  criminal  conversation,  and  in  support  of  an 
indictment  for  bigamy,  an  actual  marriage  according  to  law 
must  be  proved,  (e)  But  in  an  action  of  trespass  by  husband 
and  wife,  for  the  battery  of  the  wife,  it  is  sufficient  to  prove 
mere  reputation  of  marriage,  {/)  and  that  evidence  a  fortiori 
suffices  in  an  action  against  the  supposed  husband  for  necessa- 
ries furnished  for  the  wife. 

A  verbal  promise  to  marry  is  sufficient,  notwithstanding  the 
statute  against  frauds,  to  subject  a  party  to  an  action  for  the 
breach; (^)  and  when  in  writing  it  need  not  be  stamped; (A) 
and  a  bill  lies  to  compel  a  party  to  admit  his  promise  to  marry,  (i) 
A  promise  of  marriage  by  an  infant  does  not  subject  him  to  an 
action,  though  a  promise  to  an  infant  enables  the  latter,  to  sue 
for  the  breach.  (^)     No  bill  in  equity  or  other  proceeding  lies 


(a)  Muifhew  v.  Mayhew,  2  Phil.  £.  C.  114}  3  Hagg.  54;  1  Hop.  334;  SeU«N. 

13.  "  P.  Adultery,  3,  note  14. 

(6)  See  Tret  v.  Irwin,  S  Phil.  £.  C.  («)  4  Burr.  2067 ;  Phil.  £v.  7tli  ed. 

14.  206 ;  Selw.  N.  P.  14, 16. 

(c)  See  Jona  r.  Ra6ini(m,  2  Phil.  £.  (/)  1  Stre.  480. 

C.  285;  Sei.  N.  P.  Adultery,  5,  notes  (g)  1  Stra.  34;  1  Ld.Rayu.  316. 

13, 16.  (A)  8  Stark.  R.  351. 

(d)  Bol.  N.  P.  113 ;  and  DodaoD'i  Rep.  (i)  Forpest's  U.  42. 

of  Sir  Wm.  Scott's  judgement  in  Dat-  (k)  2  Stra.  937;  2  M.  &  S.  205 ;  6 

rimpU  V.  DalrimpUf  and  1  Vcs.  &  B.  112»  Taunt.  118. 
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to  compel  the  specific  performance  of  a  promise  to  marry, (I)     CHAP.  IL 
and  a  discovery  that  the  intended  husband  or  wife  is  of  bad  ^^'  ^^'i^''''' 
character,  is  of  itself  a  sufficient  legal  excuse  for  rescinding 
the  eogagementy  though  a  mere  suspicion  of  the  fact  is  not.(m)  wWe. 
In  order  to  support  an  action  for  the  breach  of  a  promise  of 
marriage,  there  must  be  evidence  of  an  offer  to  marry  on  the 
part  of  the  plaintiff,  and  of  a  refuMd  by  the  defendant,  or  there 
most  be  proof  that  the  latter  dispensed  with  any  formal  offer 
by  declaring  that  it  would  be  unavailing ;  as  where  the  plaintiff^s 
Cither  went  to  the  defendant  and  asked  him  if  he  meant  to 
fulfil  bis  engagement  to  his  daughter,  and  he  replied ''  certamly 
not,"  this  will  suffice,  and  render  any  other  offer  or  request  un- 
necessary, (n) 

When  there  is  considerable  property  in  possession  or  ex-  Settlements. 
pectancy,  it  is  usual  by  marriage  seitlementf  or  at  least  by 
articles,  to  vest  the  property  in  trustees  upon  specified  terms, 
usually  for  the  benefit  of  the  husband  during  their  joint  lives, 
and  then  for  the  benefit  of  the  survivor  for  life,  and  afterwards 
for  the  benefit  of  children.  If  the  feme  fraudulently,  after  the 
commencement  of  a  courtship  followed  by  marriage,  conceal 
her  property  from  her  husband,  and  have  it  conveyed  to  sepa- 
rate uses  for  her  own  benefit  or  at  her  disposal,  the  husband, 
even  after  ten  years'  delay,  and  after  her  death,  may  by  bill  in 
equity  recover  such  property,  (p)  If,  as  usual,  by  the  terms  of 
the  marriage  settlement  the  wife  is  to  be  absolutely  entitled  to  join- 
ture, she  does  not  forfeit  it  by  adultery,  (p)  though  she  would, 
independently  of  such  jointure,  forfeit  dower  and  all  right  to 
maintenance,  {q)  and  by  express  stipulation,  jointure  and  sepa- 
rate maintenance  may  be  forfeited  by  any  prohibited  intercourse 
with  a  third  person,  (r)  Parties,  before  they  marry,  should  well 
consider  the  proper  terms  of  settlement,  to  prevent  subsequent 


<0  4  Geo.  4,  c.  76,  s.  S7. 

<«)  Holt's  C.  N.  P.  151;  4  Esp.  B. 
S56;  1  Car.&P.  »«9. 

(«)  f  C.  &  P.  634;  S  D.  &  R.  55. 
If  the  intended  defendant  wholly  with- 
hold  any  oonunonicatioo  whether  he  will 
fidfil  hit  promise,  then  it  may  be  neoea- 
■ry  for  jone  firiend  of  the  lady  to  address 
a  letter  lo  him,  fixing  and  ncwfying  time 
and  place  for  celebrating  the  marriage 
oeiemony,  and  that  the  ladT  will  attend 
accordingly  at  some  named  house  in  the 


ncfghboorhood  of  the  cimch  ready  to 
proceed  tliere,  and  which  notice  shonkl  be 
aooompanted  with  a  request,  that  in  ease 
sBcfa  ume  and  pboe  will  not  be  convenient 
to  htm,  then  that  he  will  appoint  and  no- 
tify some  other  time  and  place,  within  a 


named  period ;  and  in  case  he  should  still 
remain  silent,  it  may  be  expedient  to  ob- 
tain a  license,  and  that  the  lady  attend 
at  the  iirst-naroed  time,  place,  and  house, 
ready  to  complete  the  ceremony,  the  cler- 
gyman being  requested  to  he  ready  at  his 
parsonage  to  attend  upon  notice.  If  the 
promisor  should  take  no  notice  of  the 
appointment,  nor  attend,  then  the  cause 
of  action  will  he  complete. 

(«)  1  Russ.  K.  4S5. 

(p)  S  Cox's  P.  Wm.  t77  ;  S  Bar.fic  C. 
547;  4D.&R.  It. 

(9)  1  Stra.  647;  S  Stra.  706,  675;  6 
T.  R.  60S ;  1  B.  &  Adolp.  297. 

(r)  Imrd  Dormer  r.  Knight,  1  Taunt. 
417. 
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wife. 

Deeds  of  aepa- 
ration  illegal. 


diseosBion,  so  injurioas  to  family  union  and  harmony;  and 
though  it  might  be  difficult  for  the  intended  husband  to  sug- 
gest the  possibility  of  the  lady's  frailty,  it  would  be  expedient 
for  his  friends  or  professional  adviser  to  provide  ibr  the  possU 
bility  of  so  disastrous  an  event,  (s) 

When  once  the  contract  of  marriage  has  been  solemnised^  k 
is  not  legally  competent  to  either  party  to  bind  themselves  by 
a  deed  of  separation;  and  no  legal  separation  can  take  place 
except  by  act  of  parliament  (that  by  sentence  of  divorce  in  the 
Ecclesiastical  Court  being  only  a  mensa  et  thoro\  and  though 
it  has  been  frequently  decided  otherwise  at  law9(i)  it  appears 
now  to  be  settled  by  the  decision  of  the  House  of  Lords  that  a 
prospective  or  any  deed  of  separation  (excepting  so  far  perhaps 
as  it  may  provide  for  children),  is  invalidy  and  may  be  set  aside 
or  treated  as  void,  (ti)  This  most  important  decision  materially 
alters  the  supposed  law  relative  to  deeds  of  separation,  and  in 
other  collateral  respects. 

A  covenant  not  to  sue  for  restitution  of  conjugal  rights  would 


(i)  Jointore  or  pin  money  should  be 
made  payable  only  dum  casta  u  gesterit, 
or  io  that  effect,  or  that  it  shall  conttnne 
payable  only  so  long  as  the  husband  shall 
have  no  just  cause  to  sue  for  a  divorce ; 
or  it  shoaid  be  provided,  that  if  the  wife 
^o  -any  act  which  wouldybi/iRt  dower,  the 
whole  jointure,  or  all  but  a  small  part, 
Mffideot  merely  for  nmlntenaaoe,  ciMald 
cease.    Such  a  stipulation  would  remove 
•one  powerful  temptation  to  a  profligate 
aeduoer,  whilst  the  aqqoalified  right  to 
pin  money  or  large  jointure  is  calculated 
4o  render  many  women  too  self-tafficient 
«nd  independent  of  their  moral  doties  to* 
wards  their  husbands,  and   the  certain 
ability  to  sopport  their  seducer  frequently 
•leads  to  the  completion  of  rain,  which  bat 
for  that  temptation  might  be  prevented 
by  mere  prudential  considerations.    The 
Intended  husband  himself  might  not  ven- 
ture to  suggest  such  a  qualification,  which 
night  suppose  his  suspicion  of  the  charac- 
ter of  bis  intended,  but  his  professional 
adviser  might  iiistat  upon  die  proprieiT 
of  the  stipulation,  and  no  part  of  the  lady's 
&raily  could  well  take  nmbrag^  for  women 
•as  well  as  men  may  be  perfectly  virtooos 
«nd  wholly  averse  to  vice  at  one  period 
-of  their  lives,  when  by  circumstances  they 
fuay  at  another  become  more  prone  to  err, 
•and  may  require  protection  even  against 
themselves;  and  all  marriage  settlements 
should  be  so  framed  as  to  guard  against 
future  indiscretion,  as  well  of  the  wife  as 
of  the  husband.     Adultery  forfeili  all 
^ght  40  maintniaiioe  and  all  right  to  dower 
at  common  law,  and  there  is  no  reason  or 
principle  why  jointure  should  not  also  be 


forfeited }  1  B.  &  Adoip.  SS7.  As,  how- 
ever, upon  a  divorce  in  the  Lords,  on  ac- 
count of  adultery  of  the  wife,  the  husband 
is  always  required  to  make  provuion  for 
her  maintenance,  lest  by  total  destitution 
she  should  be  driven  to  continue  in  a  coorae 
of  vice,  it  would  be  expedient  to  provide 
in  the  settlement  in  any  event  for  a  small 
allowance  for  that  purpose;  4  D.  &  fiU  17« 

(t)  2  Bar.  &  Cres.  547. 

(«)  Watmeaih  v.  Watmeath,  1  Dow.  R. 
New  S.  519 ;  Jacob's  R.  141,  S.  C.  ; 
Hendley  v.  Wntmeatk,  6  Bar.  &  Cres.  200 ; 
DttraMt  T.  TMey,  7  Price,  677.  It  was 
held  by  the  House  of  Lords,  "  That  ac- 
cording to  the  law  of  this  country,  mar- 
riage, as  far  as  concents  the  imicii^ittn  m^ 
UimonUf  is  indissoluble,  and  can  only  he 
dissolved  by  act  of  parliament.  The  con- 
tract between  husband  and  wife  is  of  the 
most  solemn'  and  sacred  nature,  not  merely 
as  regards  themselves,  but  with  reference 
to  their  children ;  and  it  is  by  so  much 
the  more  strange,  that  the  doctrine  should 
.  have  prevailed^  that  the  parties  might,  by 
agreement  between  themselves,  destroy 
aU  the  doties  and  obligations  of  that  im- 
portant and  sacred  contract,  not  only  as 
respected  themselves,  but  their  offiipiing 
also."  Wettmeath  v.  Westmtath,  1  Dow.  R. 
New  S.519.  This  decision  confirmed  the 
reasoning  of  the  Chancellor  in  the  Coart 
of  Chancery,  in  Jacob's  Rep.  141,  14f, 
14S;  and  overruled  Elwmrd^  v.  Bird,  t 
Sim.  &  Stu.  372,  in  equity ;  and  Jte  v. 
Tkurlaw,  t  Bar.  6c  Cres.  547,  and  other 
cases  at  law.  In  which  actions  on  covenants 
or  deeds  of  separate  maintenance  were 
sustained. 
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be  eqiiftDy  ioTalid  as  a  deed  of  separation,  (r)    Ecclesiastical    chap.  If. 
Courte  will  not  divorce  on  account  of  bad  temper,  harshness,  or       ^&^^'^' 

insulting  languagej  except  when  accompanied  with  actual  or 

threatened  personal  violence ;  on  the  principle  that  when  people  ^'ife. 
understand  that  they  must  live  together,  they  learn  to  soften,  by 
omtaal  accommodation,  that  yoke  which  they  know  they  cannot 
shake  off;  they  become  good  husbands  and  good  wives  from  the 
necessity  of  remaining  husbands  and  wives ;  necessity  being  a 
powerfiil  master  in  teaching  the  duties  which  it  imposes,  (at)  And 
Aerefore  the  only  sufficient  grounds  of  separation  are  aduUery 
or  hdoleriMe  €rueky,  or  guilt  of  an  infamous  crime,  (y)  or  pre- 
exietmg  disabilities,  which  are  considered  as  equivalent  to  frauds* 
Nor  can  a  husband  obtain  a  divorce  on  account  of  the  adultery 
of  his  wife,  if  she  recriminate  and  establish  a  cross  charge,  (z) 

As  regards  the  protection  of  the  person  of  the  wife  from  in-  Protection,  &c 
jury  by  third  persons,  the  same  remedies  and  punishments  are 
provided  on  her  behalf  as  in  the  case  of  single  individuals,  ex- 
oeptiiig  that  in  all  civil  proceedings  her  husband  must  be  a 
party.  But  besides  these,  the  husband  has  his  separate  rights 
by  virtue  of  the  marriage.  He  may  justify  the  defence  of  his 
wife  by  force,  and  when  the  wife's  life  or  person  is  in  danger  he 
may  even  kill  the  assailant,  (a)  and  if  she  be  injured  so  as  to 
occasion  his  loss  of  her  society  or  assistance,  or  expense,  he 
may  sue  per  quod  consortium  amisit^  ^c.  (6).  In  respect  of  his 
interest  in  her  fidelity  add  assistance,  he  may  sue  for  criminal 
eoDTersatioii,  and  if  he  were  to  detect  the  vrvong'^oetjlagraute 
delicto,  the  instantly  killing  him  would  at  most  constitute  man- 
slaughter, (c)  If  she  be  taken  away  or  harboured. she  may  be 
retaken,  and  he  may  have  an  habeas  corpus,  unless  he  has  been 
formally  separated ;  (d)  or  an  action,  after  demand  and  refiisal,  . 
may  be  supported  for  the  detention.  (^)  If  her  chastity  be 
solicited^  the  offender  may  be  prosecuted  in  the  Ecclesiastical 
Court;  (J^  or  if  there  were  a  conspiracy  to  effect  the  same  ob- 
ject, the  parties  may  be  indicted  ;(g)  and  a  suit  may  be  insti- 
tuted by  her  husband  against  her  for  restitution  of  conjugal 


(«)  Id.  1  Jacob's  R.  isr. 

It)  Per  Sir  William  Scott,  in  Evans  v. 
Emhu,  1  HaggarcTs  R,  36 ;  and  see  OUver  t. 
Olker»  Id.  364  ;  Kirkptan  v.  Kirkman,  Id. 
409  ;  IJoUlen  w,  HoUien,  Id.  468  ;  Harru 
T.  Barrii,  t  Hagg.  R.  148 ;  Wan'mg  v. 
W«n^,  Id.  354,  168  ;  3  Phil.  £c.  Cas. 
tSt,  S.  C. ;  and  ytr  T>t.  Lnshington,  in 
KttU  V.  Ntdi,  6  Dec.  A.D.  1831 ;  and 
see  selections  firom  those  cases  in  3  Bla. 
Com.  by  Cbittj,  94,  95,  in  noie^. 

<j)  3  Bla.  C.  94,  note  (15);  and  see 


Mr.  Cbristian's  note  of  a  decision  to  that 
effect,  Feb.  1794,  ante,  41,  note  (f). 

(s)  1  Ought  317;  Burn's  Ecc.  L.  Mar- 
riage, XI. ;  see  1  Bla.  Com.  by  Chittj, 
ch.  XV.,  and  notes  jter  tot. 

(a)  %  Rol.  Ab.  546 ;  3  Bla.  C.  3. 

(6)  3  Bla.  C.  140. 

(c)  1  Hale,  486 ;  T.  Raym.  tl«. 

(rf)  R«p  V.  Mead,  1  Burr.  34«. 

(«)  Willes*  Rep.  578  ;  6  T.  R.  tSl. 

(J)\  T.R.  6;  3Bla.  G,  645. 

(ff).5  State  Tr.  519. 
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CHAP.  II.     riglits,  and  the  sentence  is  in  effect  perpetual  imprisonment  un- 
II.  R.^.Tiv..  ta8hesabmit.(A) 

A  mfe  also,  notwithstanding  her  coverturOi  ha9  in  all  cases 
w'ife.  some  rights,  even  as  against  her  husband,  and '  the  injuries  to 

Rigbuofwife.    which  are  remediable  even  at  law.     If  her  husband,  by  ill 

usage  or  threats,  place  her  life  or  person  in  danger,  she  may 
obtain  sureties  to  keep  the  peace,  either  by  application  to  a 
justice  of  the  peace  or  at  the  Sessions,  or  to  the  Court  of 
King's  Bench,  or  to  the  Chancellor  by  articles  of  the  peace  and 
supplicavit ;  (t)  and  she  may  even  subject  her  husband  to  the 
payment  of  an  attorney*s  bill  in  enforcing  such  security  against 
him,  the  same  being  considered  necessary  ;  {i)  and  his  implied 
contract  to  pay  is  therefore  so  violently  presumed,  that  no 
evidence  to  the  contrary  will  be  admissible.  So,  an  habeas 
corpus  may  be  obtained  at  her  own  instance,  if  under  improper 
restraint  (though  not  at  the  instance  of  others,)  to  make  her  will 
or  an  appointment  of  her  property,  (/)  She  may  also  subject 
him  to  liability  for  necessaries,  by  purchasing  them  on  bis 
credit,  if  wrongfully  withheld,  (m)  though  not  if  she  voluntarily 
leave  her  husband  without  adequate  cause,  such  as  cruelty,  (») 
nor  if  she  be  guilty  of  adultery ;  (o)  or  she  may  obtain  an  order 
of  maintenance  from  magistrates,  unless  guilty  of  adultery ;  {p) 
or  she  may  compel  restitution  of  conjugal  rights,  by  suit  in  the 
Ecclesiastical  Court,  (q)  and  alimony  may  be  obtained  in  that 
court,  (r)  and  which  is  also  allowed  by  the  legislature  in 
passing  a  divorce  bill  on  account  of  the  adultery  of  the  wife, 
for  otherwise,  from  want,  she  might  be  driven  to  continue  in  a 
course  of  vice,  {s)  If  a  wife  sue  her  husband  in  the  Consistory 
Court,  and  obtain  a  decree  for  alimony,  and  the  husband  then 
remove  the  cause  into  the  Arches  Court,  the  decree  ceases  to 
be  legally  binding,  and  a  new  decree  for  alimony  must  in  strict- 
ness be  obtained,  but  which  will  be  granted  by  a  short  pro- 
cess without  any  fresh  allegation  of  faculties,  if  the  husband 
discontinue  paying  the  alimony.  (0  If^  under  such  circum- 
stances, the  husband  continue  making  payments  under  such 
inoperative  original  decree,  he  will  not  be  liable  also  to  be  sued 
at  law  for  necessaries  supplied  to  the  wife  while  such  payments 


(h)  3  Bltt.  C.  94.  (n)  f  Stra.  1314  ;  2  Stark.  R.  ST. 

(i)  Tannicliff's  Case,  1  Jac.  &  Walk.  (o)  t  Bar.  &  Adol.  f  S7. 

S48  ;  and  poit,  ch.  viii.  (p)  Id.  ibid. ;  5  Geo.  4,  c.  83,  t.  3. 

(k)  3  Campb.  3f6;  1  AfGel.  &  Y.  (9)  3  Bla.  C.  94. 

f€9;  IF.  Wint.48f.  (r)  1  Bar.  &  Adolp.  851 ',  1  Bla.  C. 


(0  13  Easr,  173 ;  1  Chit.  R.  654;  1      441  :  3  Bla.  C.  94. 

c.  &  W.  94.  (1)  4  Dowl.  &  R.  17. 

(m)  t  Stra.  Itl4;  3  Bar.& Cres.  631.         (l)  1  Bar.  &  Adolf.  801,  SOS. 
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were  going  od,  though,  if  no  such  original  decree  of  alimony     CHAP.  ii. 
had  been  made,  the  payments  might  have  been  considered  *^  **'*^^*''^*» 

voluntary ;  and  in  the  latter  case,  a  Court  of  JLaw  and  jury  might 

inquire  and  determine  whether  or  not  the  payments  were  suf-  ^^fe. 
ficient  in  proportion  to  the  husband's  means.  («) 

A  married  woman  also  may  acquire  beneficial  interests  in 
property  quite  independently  of  her  husband,  by  the  interven- 
tion of  trustees,  either  before  or  after  marriage ;  and  in  that 
case,  in  a  Court  of  Equity,  she  is  considered  in  respect  of  that 
property  as  a  feme  sole,  so  that  she  may  by  her  contract  (con- 
sidered as  an  appointment  of  the  property)  charge  it ;  and  it 
is  settled,  that  if  a  married  woman  give  a  bond  or  bill  for  a 
debt  of  her  own,  or  of  her  husband  or  other  person,  her  sepa- 
rate property  will  be  liable  in  equity  to  pay  it ;  (v)  though  at  law 
she  can  in  no  case  be  sued  upon  a  contract  entered  into  by  her 
during  coverture,  unless  her  husband  be  civiliter  tnortuus^  as 
where  he  has  been  transported ;  {w)  though,  if  after  the  death 
of  her  husband,  she  expressly  promise  to  pay,  in  consideration 
of  forbearance  of  a  suit  against  her  in  respect  of  her  separate 
estate,  she  might  be  sued  upon  such  promise  even  at  law.  (a?) 

In  general,  every  contract  made  with,  or  security  given  to  a 
married  woman,  vests  in  her  husband,  and  he  may  sue  alone  to 
enforce  the  contract ;  ( y)  but  if  a  note  be  given  to  a  married 
woman  as  administratrix,  even  by  her  husband  and  others,  then, 
after  her  husband's  death,  she  may  sue  the  latter.  («)  If  a  gift 
or  legacy,  whether  specific  or  otherwise,  be  given  to  a  married 
woman  ^*/br  her  own  use,  and  at  her  own  disposal"  without 
other  words,  this  vests  the  beneficial  interest  separately  in 
her;  (a)  and,  in  these  cases,  if  no  other  trustee  be  appointed,  a 
Court  of  Equity  will  treat  the  husband  merely  as  a  trustee,  and 
compel  him  to  act  accordingly. 

The  rights  between  parent  and  child  result  only  from  legal  f.  Parent  and 
marriage,  though,  in  some  cases,  as  in  that  of  a  marriage  be-  ^ 
tween  persons  too  nearly  related,  the  children  are  legitimate, 
unless  the  marriage  be  decreed  void  by  the  Spiritual  Court 
during  the  joint  lives  of  the  parents.  (A)  In  general,  it  is  a 
setded  rule,  that  a  child  born  before  marriage,  whether  in 
Scotland  or  England,  does  not  become  legitimate  by  subsequent 

(«)  1  Ear.  &  Adolp.  801,  SOf .  (*)5  Taunt.  36S ;  iBar.  6c  Adolp.  811. 

(v)  17  Vet.  J.  866 ;  1  Bra.  P.  C.  16 ;  (tf)  10  Bar.  &  C.  558. 

3  Madd.  K  S87 ;  Biad^ai  ▼.  Jonet,  at  (t}  t  Bar.  &  Addp.  447. 

BoBi,  A.  D.  iSSf ;  CiUUy  oo  Bilb,  8  vd.  (a)  1  Turner  and  Hostel's  R.  %9t. 

791 ;  4  Rtttt.  R.  IIS.  (6)  Cro.  Jae.  186;  7  Co.  43 ;  1  Bla.  C. 

(»)  8  T.  R.  515.  440. 
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9.  Pareot  uul 

child. 


Regittert  and 
entries  of  mar- 
riages, births, 
&c. 


CRAP.  n.  marriage  of  the  parents,  so  as  to  enable  such  child  to  inherit 
"•  ^""''•'  lands  in  England ;{c)  and  the  term  "child;'  in  a  deed  or  will 
without  other  words,  is  always  considered  as  confined  to  '*  legi^ 
thnate  children'' {d)  And,  therefore,  although  an  illegitimate 
child  has  been  expressly  named  and  described  in  a  will  as 
**  Elizabeth,  the  daugJUer  of  A.B.,"  yet  if  a  subsequent  inde- 
pendent bequest  of  the  residue  to  all  the  children  of  A.  B. 
generaUy,  without  expressly  repeating  the  jiarae  of  such  illegiti- 
mate child,  she  could  not  take  any  part  of  the  residue,  (e) 
Hence  the  necessity  for  great  care  in  bequests  to  illegitimate 
children,  very  distinctly  to  designate  the  precise  objects,  and 
also  to  provide  for  the  maintenance  of  such  children  until  they 
attain  full  age. 

For  legal  purposes,  registers  of  marriages,  births,  christen- 
ings, and  deaths,  are  not  essential  in  trial ;  and  important  only 
to  assist  in  evidence  in  case  of  future  discussion,  whether  or 
not  the  event  has  taken  place ;  and  they  are  only  receivable  in 
evidence  when  made  by  recogniased  authority ;  and  it  has  been 
held,  that  the  entry  of  the  birth  of  a  dissenter's  child,  in  a  register 
kept  for  that  purpose  at  a  public  library,  is  not  evidence ;  and 
entries  in  the  Fleet  books  are  not  received  except  as  declara- 
tions, nor  an  entry  in  the  register  of  an  ambassador's  chapel ; 
and  Lord  Kenyon  is  said  to  have  rejected  a  register  of  baptism 
in  Guernsey,  on  the  grodnd  of  the  ecclesiastical  jurisdiction 
not  extending  to  that  island.  (J^  Shortly  after  the  birth  of  a 
child,  it  i^  expedient,  though  not  legally  necessary,  to  register 
in  the  parish  books  the  time  and  place  of  its  birth  and  name, 
and  sometimes  the  particular  additions  of  his  parents,  and  to 
have  two  or  more  young  and  disinterested  relations  to  write 
their  names,  attesting  the  truth  of  the  entry;  to  which,  for 
purposes  of  pedigree,  resort  may  afterwards  be  had  in  evi- 
dence. But  such  entry  in  the  parish  books  will  not  be  in 
general  allowed,  unless  a  regular  christening  has  taken  place, 
upon  which  certain  fees  are  paid,  and  which  may  be  one  reason 
why  the  production  of  the  entry  made  by  proper  authority,  or 
of  a  verified  copy,  may  be  received  as  primA  facie  evidence  of  a 


(c)  4  Wils.  &  Shaw,  f  89 ;  5  Bar.  & 
Cres.  438.  The  attempt  to  alter  this  role 
gave  rise  to  the  celebrated  declaration  of 
the  Barons,  "  Nolimm  Ugu  Anglus  aw* 
taru" 

(d)  1  Ross.  &  My].  581 ;  Harrii  v. 
Uiyd,  1  Turner  &  B»  3 IS,  SI 4,  where  the 
Chancellor  said,  "  I  have  not  the  least 
doubt  that  tha  testator  by  the  words  *  all 
and  every  the  child  and  cbildran  of  my 
son,S.  H.,'  meant  his  illegitimate  children; 


but  I  am  clearly  of  opinion,  that  there  is 
not  enough  upon  the  face  of  the  wilt  to 
aothoriae  me  to  eaity  that  totentioo  into 
effect."    And  see  5  Vesey,  5S0. 

(e)  1  Ross.  &  Myloe,  581  ;  but  see 
WWdmon  ▼.  Adams:,  t  Vesey  and  Beanies, 
469 ;  and  see  Hafrti  r.  Uiyd,  1  Tdro.  & 
Ross.  SIO. 

if)  £r  pane  Taylor,  1  Jac  &  W.  483, 
and  cases  there  cited. 


THSIR  INJURIES,  AKD  RRMEDIE8  IN  PARTICULAR.  83 

l^egukr  christeniiig  having  taken  place  at  the  time  therein     chap.  ii. 
mentioned.   But  it  has  been  held,  that  a  statement  in  the  entry  ^^  ^o^"^'' 

of  the  time  of  the  birtk  is  not  of  itself  evidence  to  fix  the  pre-  ' 

dse  time  of  that  event,  because  such  entry  being  a  mere  state-  child. 
ment  of  a  past  or  bygone  event,  affords  mere  hearsay  proof;  (h) 
and  the  evidence  of  the  mother  or  the  month  nurse,  or  other 
attendant,  is  in  general  required  to  prove  the  precise  time  of 
birth,  especially  as  juries  are  frequently  much  inclined  not  to 
give  effect  to  a  plea  of  infancy.  It  is  advuable  also,  to  make  a 
correct  entry  in  the  family  Bible  of  the  births  and  other  family 
events^  and  have  the  same  simultaneously  attested  by  two  or 
more  relations^  because  they  are  generally  received  as  genuine 
evidence,  when  made  by  parents  at  or  about  the  time  of  the 
birth,  even  when  made  under  suspicious  circumstances;  and 
the  suggested  witnesses  may  refresh  their  memory,  and  give  more 
certain  and  positive  evidence  as  to  the  precise  date,  by  referring 
to  their  own  recognized  entry  made  at  the  very  time,  (t) 

A  fiither  has  such  an  interest  in  the  person  of  his  child,  Defence,  &e. 
that  at  any  age  he  may  Justify  bis  defence  even  by  forcible 
means,  (Jk)  He  has  a  right  to  the  custody  of  his  infant  son  and 
daughter^  and  may  l^ally  retake  them,  and  may  have  an  habeas 
corpus  to  restore  such  custody,  (/)  and  may  support  trespass 
for  taking  him  away,  or  detaining  or  injuring  him,  or  debauch- 
ing his  female  child  whilst  generally  resident  with  him  per  quod 
serpUium  amuii,  (m)  but  not  in  respect  of  the  mere  parental 
right ;  (n)  and  for  merely  taking  away  or  injuring  a  child,  no  action 
can  be  supported,  unless  it  occasion  an  actual  loss  to  the 
parent,  for  in  strictness  no  damages  are  recoverable  in  any 
case  for  an  injury  merely  to  parental  feelings ;  (o)  and  yet  it  has 
been  held  to  be  no  ground  for  a  new  trial  that  the  judge,  in  an 
action  for  debauching  a  daughter,  admitted  evidence  of  a  pro- 
mise of  marriage,  though  such  proof  probably  increased  the 
verdict,  without  evidence  of  any  real  greater  damage  to  the 
parent  in  the  character  of  master,  (j?)  So  the  taking  away  a 
daughter  under  tiie  age  of  sixteen,  (q)  or  the  stealing  of  a  chUd 
under  the  age  of  ten  years,  (r)  are  punishable,  the  former  as  a 
misdemeanor,  the  latter  as  a  felony. 


(A)  9  Sterk.  Rep.  65 ;  5  Bar.  &  Crei.  (n)  4 Bar.  &  Cres.  660;  9  Bta.  C.  140. 

see ;  Rowoe  Br.  9t,  9S«  195»  196, 197.  Dot«  (f  8).  and  143,  note  {SOy 

(i)  Bee  «  ttnm  case;  BfHkeJfy's  cute,  (o)  FlemingUm  v.  Smithcn,  9  Car.  &  P. 

4Gmpb.401;  &WP.  591.  f9S ;  4  B.  &  Cres.  660 ;  7  Dowl.  &  R. 

(iQ«Bol.  Ab.  546.  1S3,  S.  C. 

(0  4  Mooie.  966  ;  7  Bast,  579.  M  3  Wils.  18. 

(«)  9  Borr.  1878 ;  6  E^).  R.  Si.  (9)  9  Geo.  4,  c.  Si ^  s*  20,  ante,  40. 

(r)  Id.  •.  SI,  antt,  41. 
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RIGHTS  OF  PERSONS, 


f.  Pkrentand 
child. 


Contfoul  over 
parents. 


CHAP.  II.  The  parent  has  also  in  general  a  right  to  direct  and  controul 
&c!^'^  '  ^^  education  and  care  of  his  child,  as  to  compel  him  to  receive 
his  education  at  a  particular  school  or  college,  and  to  delegate 
that  care  to  other  proper  persons,  and  a  Court  of  Equity  wfll 
lend  its  aid  so  as  to  enforce  obedience ;  (s)  and  it  is  an  esta* 
blished  doctrine  that  a  parent  may  justify  the  correction  of  hb 
child  either  corporally  or  by  confinement ;  and  a  scAoobtMster, 
under  whose  care  and  instruction  a  parent  has  placed  his  child, 
may  equally  justify  similar  correction,  (t)  But  the  correction 
must  be  moderate,  and  in  a  proper  manner,  (ti) 

At  law  the  judges  will,  upon  an  habeas  corpus,  interfere  when 
the  father  has  been  guilty  of  cruelty  or  personal  ill  usage  to  his 
child,  but  unless  there  is  some  circumstance  of  that  nature,  the 
judges  at  law  will  not  interfere,  (x)  But  in  Courts  of  Equity, 
especially  upon  a  bill  filed,  or  where  a  suit  is  pending  in  that 
court,  a  much  more  extensive  jurisdiction  and  controul  over 
parents  exists  and  is  exercised.  Such  jurisdiction  has  long  been 
exercised,  but  was  not  finally  established  until  the  recent  de- 
cision in  the  House  of  Lords,  by  which  it  was  settled  that  the 
Chancellor  may  not  only  controul  the  father's  power  over,  but 
even  his  intercourse  with  his  children,  in  all  cases  where,  in 
the  exercise  of  his  sound  discretion,  he  thinks  it  essential  for 
the  interests  of  the  infant  that  he  should  so  interfere  ;  as  where 
the  parent  is  guilty  of  gross  immoral  conduct,  and  inculcating 
bad  principles  into  his  child,  (y)  The  King  is  the  parens 
patria,  and  the  ChanceUor  representing  him  has  jurisdiction 
over  the  care  of  everjf  infant  in  the  kingdom,  although,  as  it  has 
been  judicially  observed,  the  Court  of  Chancery  only,  in  fact, 
exercises  jurisdiction  over  infants  having  property,  because  the 
court  has  not  funds  of  which  it  could  take  upon  itself  the 
maintenance  of  all  the  children  in  the  kingdom.  (2)  Nor  is  the 
exercise  of  this  essential  jurisdiction  limited  to  instances  in 
which  the  conduct  of  the  parent  has  been  cruel  or  immoral ; 
it  is  also  exercised  in  cases  in  which  their  general  education  or 
their  pecuniary  interests  are  concerned,  {a)  And  such  regula- 
tions may  be  imposed  as,  under  each  particular  case,  may  be 


0)  1  p.  Wins.  702  ;  «  P.  Wms.  117  ; 
4Bro.  C.  C.  101 1  post, 

(t) Com.  Dig.  Pleader, S  M.  19;  Hawk, 
c.  60,  8.  23,  aod  c  62,  s.  «,— ch.  29, 
s.  5.  See  valuable  observations  of  Dr. 
Johnson  on  the  right  of  a  tehoolmatter  to 
correct  his  papil,  upon  which  Boswell 
mfede  an  able  argument  in  the  House  of 
Lords  in  defence  of  bis  client,  in  Boswell's 
Dfe  of  Johnson.  But  a  roaster  has  no 
right  to  flog  a  choir  boy  of  a  cathedral  for 


singing  at  private  parties  without  his  leave. 
MS. 

(tt)  Id.  ibid. 

(«)  See  1  Jacob's  Rep.  t&h  note  (6). 

(v)  W$UesUyv.  WelUttey.  and  WtlUiit^ 


0[)  Per  Lord  ChanoeUor,  in  WelieaUy 
T.  Duhe  ofBeat^,  2  Russ.  R.  21. 
(a)  1  Jacob's  R.  %45, 954^  964,  note  (h\ 
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best  for  the  interests  of  the  child,  without  unnecessarily  inter-    CHAP.  ir. 
fering  with  the  paternal  rights  of  the  parent,  (6)  '    J^ct*^^*' 

Where  a  father  applied  to  the  Court  of  Chancery,  praying  — 

that  his  three  female  children,  aged  nineteen,  fourteen,  and  child. 
twelve,  might  be  delivered  up  to  him  by  an  aunt,  who  was  guardian 
of  their  fortunes,  under  the  will  of  their  grandmother,  with  a 
discretionary  trust  for  their  maintenance,  and  with  whom  be 
had  permitted  them  to  reside  for  a  long  time,  the  court  under 
the  circumstances  refused  the  application,  although  there  was 
nothing  established  against  the  moral  conduct  of  the  father ; 
but  it  appearing  that  his  situation  was  such  that  he  could  not 
educate  the  children  in  a  manner  suitable  to  the  property  which 
they  derived  from  the  bounty  of  their  grandmother,  (c)  With 
respect  to  the  mode  of  exercising  this  jurisdiction,  although  the 
Chancellor  may  have  jurisdiction  upon  a  writ  of  habeas  corpus, 
yet  it  is  preferable  to  proceed  by  petition,  or  to  constitute  the 
infisint  a  ward  of  court,  (rf) 

If  the  father  withhold  maintenance,  a  magistrate  may  make  Compelling 
an  order  of  maintenance,  observance  of  which  may  be  enforced,  2^**'"*"*» 
or  the  violation  punished  by  indictment ;  (^)  and  if  a  father 
withhold  proper  necessaries  from  his  infant  child  incapable  of 
supporting  itself,  he  might  be  indicted  for  his  neglect  at  common 
law.  (J*)  But  the  mother,  whilst  her  husband  is  living,  could 
not  be  indicted,  because  she  is  not  legally  bound  to  provide 
necessaries,  (g)  And  no  action  for  necessaries  can  be  sustained 
against  a  parent  (as  it  may  against  a  husband)  unless  there  has 
been  a  contract  to  pay  it,  (A)  which,  however,  is  usually  inferred 
upon  very  slight  evidence.  Where  proper  maintenance  and 
education  are  withheld  by  a  parent  from  a  child  in  the  higher 
ranks  of  society,  the  only  efficient  remedy  is  by  application  to 
the  Court  of  Chancery,  (t) 

Gifb,  bequests,  or  devises  to  infants  by  relations  or  friends,  DonaUom  to 
are  too  frequently  made  quite  independently  of  the  controul  of 
the  parents,  and  even  without  any  condition,  and  hence  the  de- 
moralization of  so  many  young  men,  who  at  too  youthful  an  age 
are  induced  to  consider  themselves  independent  of  their  parents, 
and  so  far  from  being  influenced  by  their  moral  injunctions* 

(»)lJaoob'sR. $45,254, 36^ note (6),  650;  Hex  ▼.  Squire  and  w^e,  1  Russ. 

where  see  several  instences  of  particular  C.  C.  16. 

modificationa.  (g)  Id .  ibid . 

(c)  LyoHi  T.  BUnkh,  1  Jacob's  R.  $45.  (A)  4  East,  84 ;  5  Esp.  R.  131 ;  1  Car. 

Id)  Id.  $54,  note  (6).  &  P.  1,  5 ;  $  Car.  &  P.  8t2 ;  7  Dowl.  &  R. 

2e)43£ii2.  c.  $,  s.7;Boni's  J.Poor;  61$. 

1  Russ.  R.  $3.  (0  WelUstey  v.DvXce  of  Beaufort,  $  Ross. 

(/)  JUs  V.  Friend  and  wife,  Russ.  &  R.  $3. 
Rj.  C.  C.  $0 ;  Hex  v.  Ridley,  $  Campb. 

VOL.  I.  F 


tBB  RIQHT8  OF  PERflOMS, 

CHAP.  IL     scKcelj  treat  them  with  ordinary  respect    No  snch  unqualified 
^  '^t"^''  donations  should  be  made  or  allowed  to  have  effecti  and  the 

actual  receipt  of  any  benefit  should  be  made  to  depend  upon 

child.  proper  conduct  towards  parents  and  guardians,  whether  teata- 

flwntary  or  appointed  by  the  Court  of  Chancery,  until  an  age 
wheb  the  influence  of  education  and  habit  will  probably  have 
aecured  the  continuation  of  good  conduct. 

When  a  parenti  relation  or  friend,  apprehends  that  the  im- 
proYtdence  of  his  donee  may  dissipate  any  property  given  to 
bim,  he  may  by  vetjf  ea^ess  terms  in  his  deed  or  bequest,  so 
modify  his  donation  as  to  prevent  the  benefit  passing  to  credi- 
tcNTs ;  but  very  great  care  inust  be  observed  to  introduce  such 
express  terms  as  will  legally  operate  to  deprive  the  creditors  of 
their  general  right  to  the  distribution  of  their  debtor's  pro- 
perty. (A)  Where  a  bequest  of  the  dividends  of  stock  to  a 
nephew  was  soleljf  Jar  ike  maintenamee  af  kimse(f  and  hie 
fmnihft  declaring  that  such  dividends  should  not  be  capable 
of  being  charged  with  his  debts  or  engagements,  uid  that  be 
should  have  no  power  to  charge,  assign,  anticipate  or  encumber 
them;  and  that  if  he  should  attempt  so  to  do,  or  if  the  divi^ 
dends,  by  bankruptcy,  insolvency  or  otherwise,  should  be 
ase^ed  or  become  payaMe  to  any  other  person,  or  be,  or  be- 
06me  applicable  to  any  other  purpose  than  for  the  maintenance 
of  the  nepfa't^  and  his  family,  his  interest  therein  should  cease, 
Und  the  stotk  be  held  vpon  trust  for  his  children,  and  after- 
wards the  nephew  took  the  benefit  of  the  Lords*  Act,  (1  Geo.  4, 
0.  119,)  and  some  years  afterwards  the  testator  died;  it  was 
^N^  held,  that  sudi  insolvency,  under  the  latt^  terms  of  the  bequest, 

^qperated  as  a  forfeiture  of  the  life  interest  ^ven  to  the  nephew 
by  the  wm.(«)  But  if  in  a  bequest  to  truertees,  for  the  benefijt 
of  a  son,  there  be  merely  a  prohibition  against  his  aliedatioD, 
without  any  clause  of  cesser  or  bequest  over,  then  if  he  become 
bankrupt  his  asagnees  will  be  entitled,  (h)  And  so  if  the  clause 
of  forfeiture  extend  only  to  alienations  in  fact,  and  do  not  pro- 
vide against  alienations  by  operation  of  law,  then  also  if  he 
becoi^e  a  bankrupt  his  assignees  will  become  entkled.(/)  The 
dau&e  may  be,  that  in  the  event  of  any  commission  of  bank- 
ruptcy, or  any  discharge  under  an  insolvent  act,  or  even  of  pro- 
cess issuing,  the  annuity  shall  cease;  or  in  the  saute  form  aa  in 


x!i. 


(h)  See  a  form  in  6  T.  Ri  644,  and  took  no  intereat. 

other  cases  cited  1  Ross.  &  Myine's  H.  (t)  1  Ross.  &  Milne's  R.  364. 

568 ;  where  it  was  held,  that  in  conse-  (k)  Id.  395. 

quence  of  the  exprcu  stipulation,  creditors  (/)  Id.  690, 
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daiises  of  re<«ntry  in  leases  in  case  of  insolTency,  and  as  dsa     CHAP,  tl; 
as  in  tbe  other  cases  above  referred  to.  "•  ^£;,*"^** 

It  may  be  proper  here  to  notice  some  rules  observed  in  ~ — 
Courts  of  Equity,  in  giving  or  reftising  effiect  to  what  are  termed  child. 
**  family  arrangements^'^  and  by  wbicb,  between  a  father  and  Family  arrange- 
a  son,  or  between  brothers,  an  agreement  has  been  made  to  ^steined  in 
dispose  of  property  in  a  di&rent  manner  to  that  which  would  cq^^^j* 
otherwise  take  place.  In  these  cases  frequently  the  mere  rela" 
Ucnek^  o€  die  parties  will  give  effect  to  bargains  otherwise  with- 
out adequate  consideration,  and  though  it  is  an  established 
principle  of  C!ottrts  of  Equity,  that  in  dsilings  between  attorney 
and  client,  guardian  and  ward,  and  in  the  purchase  of  rever* 
siooary  interests,  the  purchaser  is  bound  to  show  that  he  has 
gff«n  the  fiiU  consideration,  (m)  yet  ki  family  arrangements  it  is 
othetwtae.  The  Court  will  not  view  transactions  between  father 
and  aim  in  the  light  of  reversisnary  bargains,  but  wfll  regard 
them  nB  family  arrangements,  though  with  a  reasonable  degree 
of  jealousy,  so  as  to  prevent  the  ififloence  of  a  fiither  surprising 
his  cMld,  when  just  of  age,  into  an  improvident  arrangeaaent; 
and  diey  wffl  not  look  into  all  the  motives  and  feelings  which 
flBght  actuate  &e  parties  w  entering  into  such  arrangements* 
There  may  be  considerations  in  mich  cases  which  the  Court 
oouM  not  possibly  reach.  It  txv^ht  be  conducive,  for  instance, 
to  die  best  interests  of  the  parties,  die  son  as  well  as  the  father, 
that  the  &tfaer  should  be  enabled  to  educate  all  his  yotmger 
ehilftfen  in  a  liberal  way,  and  which  might  justify  his  requiring 
his  eldest  son  to  give  up  part  of  his  interest  for  that  purpose, 
so  tbat  his  brothers  and  sisters  may  be  so  brought  up  and  edu- 
cated, and  placed  in  such  situation  as  to  do  him  credit  in  the 
woiid.(ii)  And  therefore,  where  a  father  being  tenant  for  life« 
with  remainder  over  to  his  first  and  other  sons  successivdy  in 
tai  nale,  persuaded  bis  eldest  son,  soon  after  he  attained 
twenty^Kme,  to  jom  in  a  recovery,  and  an  annuity  was  secured 
to  him  during  bis  fodier's  life,  and  parts  of  the  estate  were 
limited  to  the  fadier  in  fee,  and  die  residue  of  them  were 
resetded,  die  son  taking  back  an  estate  for  life,  with  re- 
minder to  his  first  and  other  sons  in  tail  general,  remain- 
der to  his  daughter  in  tail  ge»eral;  it  was  held,  that  diis 
tnoiaaGtiim  was  to  be  oonndered  as  a  mixed  case  of  bargain 
and  sale^  and  of  family  arrangement,  and  that  the  eldest 
son  having  died  widiout  issue,  his  brother  was  bound  by  the 

" '    -       *!        r   -n  -  ■  ^m  i    ■     —  ■  ■■  ir 1 ^ l    i    in       i  -g  i    ■  i  -  - 

M  6  Ves.  fa6;  17  Yes.  fO;  1  Tom.         (n)  Per  Lord  Chancellor,  1  Turn.  6t 
&  Ron.  9.  Ruas.  13. 
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II.  Relative, 

{.Parent  and 
child. 


Child*!  proper- 


arrangement,  and'  the  Court  of  Chancery  refused  to  set  aside 
the  settlement  as  obtained  by  undue  influence,  (o)  So  an  agree- 
ment between  two  brothers  to  divide  equaUy  whatever  property 
they  might  receive  from  their  fether  in  his  life-time,  or  become 
entitled  to  under  his  will,  or  by  descent  or  otherwise  from  him 
or  from  a  third  person,  is  not  contrary  to  public  policy,  but  will 
be  enforced  in  equity,  though  it  was  insisted  that  it  was  a  fraud 
upon  the  intention  of  the  father  or  third  person,  to  divide  that 
which  he  might  intend  one  alone  should  solely  enjoy,  for  the 
latter  might,  if  he  thought  fit,  have  so  qualified  his  donation 
by  express  restriction,  and  not  having  done  so,  he  left  his  donee 
at  liberty  to  do  with  the  property  as  he  thought  fit.(jp)  So  in 
equity,  where  an  agreement  has  been  made  in  consideration  of 
natural  love  and  affection,  or  from  meritorious  motives  to  save 
the  peace  and  honour  of  a  family,  as  with  a  view  to  conceal 
the  illegitimacy  of  an  eldest  son  bom  before  marriage,  and  his 
brother  afterwards,  the  execution  of  it  will  be  decreed.  (9) 

With  respect  to  the  property  of  his  chUd,  a  parent  acquires 
no  interest  therein  whilst  living,  and  is,  if  of  sufficient  ability, 
bound  to  maintain  such  child,  though  the  latter  have  separate 
property;  but  if  the  father  be  not  of  ability  to  maintain  or  edu* 
cate  his  child  on  a  scale  according  with  such  separate  property, 
then,  if  the  infant's  income  arise  out  of  personal  estate,  and  do 
not  exceed  300/.  per  annum,  or  if  the  aggregate  income  of  two 
infant  children  do  not  exceed  600/.  per  annum,  the  Court  of 
Chancery  will,  on  his  or  their  petition  for  the  allowance  of 
maintenance,  and  without  any  formal  bill  being  filed,  and  on  its 
being  established  that  the  father  is  not  of  sufficient  ability,  order 
such  proper  allowance  for  maintenance  as  the  Master  shall  ap- 
prove ;  (r)  but  when  the  income  proceeds  from  real  property, 
maintenance  has  been  refused  upon  petition  without  bill,  unless 
the  yearly  income  be  under  100/.  {s)  Where  a  father  has  de- 
serted his  child,  and  is  not  of  ability  to  maintain  him,  the  Court 
of  Chancery  will,  on  petition,  make  an  order  referrmg  it  to  the 
Master  to  approve  a  proper  person  to  act  in  the  nature  of  a 
guardian,  and  to  inquire  whether  it  will  be  for  the  benefit  of  the 
infant  that  a  certain  sum  should  be  raised  out  of  the  property 
to  which  he  is  absolutely  entitled  under  a  will,  and  upon  die 
Master's  report  that  it  is  for  his  benefit,  and  with  the  consent 


(0)  TioeddeU  v.  Tweddeli,  1  Torn.  & 
Ran.  1. 

(  p)  Wethered  f.  Wethered,  «  Sim.  1 83 ; 
and  Harwood  r.  Took,  Id.  19t. 

(q)  1  Atk.  'iy  S  Vcs.  11 ;  and  1  Fonbl. 


Tr.  Ea.«7«. 

(r)  Ex  parte  Larkin,  4  Ross.  o07. 

(s)  In  re  Sir  Wm.  Molesworth,  4  RaM. 
R.S08. 
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of  the  executors  of  that  will,  the  court  will  order  the  sum  to  be     CHAP.  ll. 
rsised  accordingly,  as  for  the  purpose  of  sending  the  child  over  ^'  ^^c?"^** 
to  the  East  Indies,  where  his  mother  resided  and  was  willing  

.4  Parent  and 

to  maintain  him ;  but  the  court  would  not  order  the  reimburse-  child. 
ment  to  the  executors  of  a  sum  previously  expended  without 
the  ordfer  of  the  court,  though  for  necessaries,  {t)  But  where 
dieir  mother,  who  had  no  fortune,  had  incurred  debts  in  main- 
taining her  children,  an  order  was  made  for  the  pajrment  of  such 
debts  out  of  their  property ;  {u)  and  a  prospective  order  was  * 

made  for  payment  of  necessaries  and  education  out  of  dividends, 
though  the  principal  did  not  vest  till  the  infants  came  of  age.  (jr) 


The  rights  between  guardian  and  ward  much  resemble  those  s.Goardiuiand 
between  parent  and  child.  A  father  may,  by  12  Car.  8,  c.  24,  ^"^^ 
appoint  a  testamentary  guardian,  and  it  may  be  advisable 
therein  to  prescribe  the  course  of  education,  unless  the  parents 
prefer  reposing  entire  and  unlimited  confidence  in  the  discretion 
of  the  guardian,  iy)  The  Court  of  Chancery  will  assist  a 
guardian  in  compelling  his  ward  to  obey  his  legal  desires,  and 
where  an  infant  persisted  in  going  to  Oxford  University  instead 
of  Cambridge,  contrary  to  the  direction  of  his  guardian,  the 
court  sent  a  messenger  to  compel  his  return  to  Cambridge,  {z) 
It  has  been  considered  to  be  an  indictable  offence  at  common 
law,  and,  independently  of  the  above  statutes,  to  abduct  a  ward 
firom  the  custody  of  the  guardian  with  intent  to  marry  her,  (a) 
and  the  marrying  a  ward  subjects  the  husband  to  imprisonment 
in  the  Fleet,  (A)  and  from  which  he  will  not  be  released  without 
making  a  proper  settlement ;  (c)  and  such  release  does  not  neces- 
sarily follow  even  after  a  proper  settlement  has  been  made,  (d) 
IKNT  even  on  the  husband's  attaining  age.  {e) 

If  the  guardian  misconduct  himself,  he  may  be  removed.  {/) 
A  guardian  having  the  delegated  controul  over  his  ward,  may 
legally  detain  her  clothes,  if  he  discover  that  she  is  about  to 


? 


r<)  In  re  Emglmtd,  1  Rom.  &  M.  499. 

[«)  EsparU  Smft,  1  Russ.  &  M.  575. 

(ar)  Ex  forte  Chamber*,  1  Ross.  &  M. 
577. 

(y)  See  3  P.  Wm.  51,  pctt,  where, 
from  want  of  express  direction  in  the  will, 
a  soil  in  Chancerjf  became  necessary,  the 
fcliwr,  a  Presbyterian,  having  appointed 
a  clergyman  of  the  Cborch  of  England 
and  two  PresbTterians  testamenUM'y  gaar- 
dians  to  one  or  his  children,  and  Uie  for- 
Bier  thinking  it  his  daty  to  inculcate 
church  piinciples,  and  the  two  latter  their 
own,  and  the  Chancellor  decreed  In  ia- 
Toar  of  the  latter,  the  other  near  relations 
of  the 'child  being  Presbyterians,  and  the 
pfesuBption  being  that  the  testator  must 


have  intended  that  the  child  should  be 
educated  in  the  same. 

(s)  1  Stra.  167;  SAtk.  721. 

(a)  I  East's  P.  C.  459. 

(b)  8  Vcs.  74 ;  3  P.  Wras.  1 16 ;  5  Vcs. 
15 ;  6  Ves.  578 ;  16  Yes.  «59. 

(c)  1  Ves.  J.  154.  The  costs  of  6oeh 
settlement  may  be  allowed  out  of  the 
ward's  property,  if  the  husband  were  nut 
guilty  of  any  aggravated  misconduct,  and 
have  no  property.  Anenymous,  4  Ross. 
R.  473. 

(d)  8  Ves.  74. 

(e)  Id.  386. 

(/)1  BIa.C.46«,noteS;Id.iiote  11  ; 
t  P.  VVms.  561. 
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CHAP.  II.    elope ;  [g)  and,  in  the  ease  <^  a  ward  iii  Chanoery,  Ibe  oourt 
^^  ^&c!^'^''  retaiDS  jurisdictioa  after  the  ward  cosoes  of  age  as  kmg  as  pro* 

perty  remains  in  court ;  (A)  and  when  two  guardians  of  an  infant 

«nd  ward.         have -been  appointed  by  the  court  and  on6  dies,  the  guardian- 
ship does  not  survive,  but  fresh  guardians  must  be  appointed,  (e) 
When  the  per8<»ial  i»operty  of  infants  is  v^ry  small,  as  pensions 
of  1 51.  per  annum  each,  the  Courtof  Chancery  will,  upon  affidavit 
that  the  children  are  living  with  their  aunt^  and  on  her  petition^ 
'  appoint  her  to  be  guardian,  with  liberty  to  receive  the  pensions, 

without  incurring  the  expense  of  a  reference  to  the  Master,  (^k) 

4.  Maiter  and        With  respect  to  the  rights  and  liabilities  between  master  and 

apprentice,  and  their  injuries  and  remedies,  this  relation  should 
be  constituted  by  deed,  and  with  more  care  and  explicit  stipu* 
lation  than  are  usually  adopted,  and  in  such  deed  an  adult  party 
should  covenant  for  the  good  conduct  of  the  apprentice,  who, 
being  himself  usually  under  age,  could  not  be  sued  for  his  mis- 
conduct, {t)  Unless  the  relation  of  master  and  apprentice  be 
duly  coristituted,  there  are  cases  in  which  the  former  cannot  sue 
for  the  abduction  of  the  latter ;  (m)  though  in  general  a  third 
person  cannot  protect  himself  from  liability  to  an  action  for  se- 
ducing away  or  detaining  an  apprentice  or  servant  per  fMiod,  &cu 
by  setting  up  any  formal  objection  to  the  contract  of  appren- 
ticeship or  hiring  whilst  the  service  under  it  was  continuing,  (n) 
and  the  apprentice  himself  is  liable  to  be  punished  for  running 
away,  although  the  indenture  be  voidable,  as  he  ought  to  have 
first  avoided  them  by  a  reasonable  notice,  (o)  The  master  haa 
such  an  interest  in  his  apprentice,  that  he  may  defend  him  with 
force,  ip)  and  he  may  maintain  an  action  for  the  battery,  debauch- 
ing, or  injury  of  his  apprentice,  if  any  loss  of  service  ensue ;  (q) 
so  if  the  apprentice  be  harboured  after  request,  he  may  retake 
him  or  support  an  action  for  the  detention,  (r)  or  he  may  sue 
the  third  person  who  covenanted  ft)r  his  services.  («)  But  a 
master  cannot  at  his  own  instance  have  an  habeas  corpus  for  his 
apprentice  who  has  been  impressed,  (t)  for  the  statutes  only  au- 
thorize that  writ  at  the  instance  of  the  party  imprisoned,  (ci) 
When,  however,  an  apprentice  has  been  impressed,  the  Chief 

(g)  1  Car.  &  P.  101.  1  Anstr.  956. 

{k)  Autten  T.  HtUsey,  t  Sim.  &  Sto.         (o)  6  T.  R.  66f ;  Catd.  36;  S  M.  &  S. 

123.  1S9. 

(t)  Brmdthaw  ▼.  BrtdAmm,  1  Russ.  R.         (p)  <  Rol.  Ab.  546. 
548.  (f )  6  T.  R.  65S. 

(k)  Ex  parti  Jones,  1  Rnis.  R.  478.;         (r)  Id. ;  7  T.  R.  SIO,  314. 
and  see  ante,  68, 69,  and  4  Rom.  307, 906.  (s)  Dottgl.  518. 

(OCro.Car.  179;Dougl.5t8;SB.&         (0  6  T.  R.  497;7T.  R.  645;  5Eu»^ 

Aid.  59 ;  6  B.  &  C.  686.  38. 

[m)  4  Tannt.  876.  («)  Id.  ibid. ;  31  G«r.  t,  c.  S ;  56  O. 


s 


n)  «  Hen.  Bla.  511 ;  7  T.  R.  310  ;     S,  c.  100. 
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Ju^tioe  has  power  to  issue  his  wfirfant  on  the  AppKcation  of  tha     CHAP.IL 
iM9t^r,  especially  when  no  fK^oess  can  he  hfid  to  the  apprentice     *  ^^'^'* 

himself.  (»)  4  Muter  and 

If  an  apprentice  be  disobedienti  he  may  be  moderately  coT"  apprentice. 
reded  by  the  master  him8elf9(if^)  but  not  by  any  delegated 
par^ ;  {s)  and  the  master  is  ^titled  to  all  the  apprentice's 
earaiQga,  however  considerable,  in  case  he  ahauU  wrcnglttUy 
ahtent  UmaeUl  iy) 

As  one  of  the  otijects  of  apprenticeshqpi  is  correction  and 
amelioration  of  monk,  aa  %^1  as  qon^ned  bstructiouy  the 
sbaraoe  or  other  misiponduct  of  an  apprentice  is  no  adequate 
ground  for  the  master  wholly  discharging  him,  and  upon  the 
apprentice's  return  the  master's  covenant  to  instruct  continues 
in  fiill  force  till  the  end  of  the  term>  unless  specially  provided 
otherwise ;  (jr)  and  which  provision  should  be  introduced,  (a) 
But  in  case  of  robbery  by  an  apprentice,  or  any  continued 
gross  misoonduct,  mi^tratQs  will,  on  the  application  of  the 
master,  usually  discharge  him  fioom  continuing  liability,  (i) 

Qa  the  other  hand,  an  apprentice  has  rights  and  duties.  He 
may  defend  hia  master  with  force,  (e)  If  his  master  withhold 
mmntenaafie  a  magistvate  will  enforce  \t\{4)  magistrates  at  sea< 
sions  Biay  also  enforce  proper  instruction  ;(^)  and  disputes 
between  them  may  be  settled,  with  the  consent  of  the  master^ 
dther  by  a  single  magistrate  or  at  sessions ;  (/)  and  magistrates 
and  a  Court  of  Equity  wiU,  in.  some  cases,  enforce  a  return  of 
premium  or  a  just  proportion.(^)  If  a  master,  by  cruelty  oir 
starvation,  cause  the  death  or  endanger  the  life  of  his  approo* 


% 


[•)if8Ce,  70,  note  (t\  and  pMT. 

>)  1  Bar.  &  C.  469 ;  Cro.  Car.  179 ; 
S  Show.  S89 ;  ante*  64^  aa  to  the  oorr^ 
tion  of  a  child. 

(x)  9  Coke,  76. 

(jr)  1  Taunt,  lit ;  3  M.  &  S.  1  >  4 
Taunt.  870  ;  1  Bla.  C.  453. 

(s)  Winston  ▼.  htmn,  1  Bar.  &  Cres. 
460;  S Dovl.  &  R.  465. 

(a)  A  clause  might  be  inserted  as  fol- 
kms,  **  Ptovided  wwajs  nevertheless,  and 
it  b  hereby  covenanted  and  agreed  by 
and  between  the  said  parties,  that  in  case 
the  aaki  appientiee  shall  at  any  time  or 
tiaies  herealter  be  wilfully  guilty  of  dis- 
obedience or  misconduct  towards  his  said 
naster,  or  any  of  hu  family  or  servants^ 
and  his  said  naasfter  shall  give  notice  thereof 
in  writing  to  the  said  E.  F.  (tbe  person 
hooad  lor  tbe  apprentice)  then  if  the  said 
appfcmioe  ahalU  after  the  aaid  £.  F.  shall 
bawe  neeetned  aoeh  notioe  at  least  twenty- 
isiir  hoofi,  agiain  be  wilfolly  guilty  of  the 
fihcy  or  aoy  other  BiacondiiGt  tavarda  his 
said  iBMtcry  or  any  of  hu  family  or  acr^ 


vants,  then  it  shall  be  lawful  for  bis  said 
master  immediately  wholly  to  discharge 
such  apprentioe  from  hia  said  ser? ice,  and 
it  shall  or  may  be  lawful  fur  bim,  thence- 
forth, during  the  residue  of  the  said 
term,  whoUy  to  refbie  to  maintain,  in* 
struct,  or  receive  his  said  apprentice,  and 
shall  not  be  required  to  return  any  part 
of  tbe  said  premium." 

f6)  See  Burn's  J.  Apprentice. 

(c)  f  Rol.  Ab.  546. 

Id)  SO  Geo.  ^,  c.  19 ;  4  Geo.  4,  c.  29. 

\eS  Bum's  J.  Apprentice,  VI. 

(/ )  Burn's  J.  Apprentice. 

(g)  Id.  ibid. ;  Chit.  £q.  Dig.  74.  In 
a  late  case,  Ptakt  v.  Sheppard,  in  the 
Mayor's  Court,  London,  91  May,  1831, 
after  citing  "  Bobun's  Privilegia  Londini," 
to  show  that  a  master  has  a  right  to  tnn 
away  an  apprentioe  who  has  been  goiity 
of  theft,  the  court  decided,  upon  a  bill 
filed  for  restitotion  of  a  premiaro  of  SOL 
to  the  father  of  the  apprentice,  that  only 
5L  should  be  retamed. 


^2  RIGHTS  OP  PERSONS5 

OHAP.  It.  tice,  he  may  be  indicted ;  but  as  there  is  no  obligation  on  a 

&c"^"'  married  woman  to  provide  food  for  an  apprentice,  a  wife, 

4.  Master  and  though  foro  conscientia,  perhaps,  equally  guilty,  would  not  be 
apprentice.  punishable  for  merely  withholding  requisite  food.  (A) 

5.  Relation  of  The  relations  of  master  and  servant,  and  master  and  clerk, 
"ant'cieriw  &c'.  "laterially  differ  from  each  other,  and  require  distinct  consider- 
ation. With  respect  to  servants,  they  are  of  various  descrip- 
tions, lirst,  servants  in  husbandry  and  labourers :  secondly, 
those  in  particular  trades  ;  and  thirdly,  menial  servants.  The 
two  former  are  by  particular  statutes  placed  under  certain 
salutary  regulations,  but  unfortunately  as  yet  magistrates  have 
no  controul  over  menial  or  domestic  servants,  (f)  though  a  de- 
scription of  persons  to  whom  some  summary  remedies  and 
punishments  might  be  well  applied.  There  is  one  general  law, 
however,  applicable  to  all  servants,  namely,  that  if  hired  for  a 
year,  and^  if  they  have  duly  served  during  that  time,  they 
acquire  a  settlement  in  the  parish  in  which  the  last  forty  days' 
service  and  sleeping  took  place ;  {k)  and,  therefore,  in  order  to 
prevent  a  charge  upon  a  parish  in  which  a  master  resides,  it 
has  become  a  practice,  legalized  by  decisions,  (/)  purposely  to 
hire  servants  for  less  than  a  year;  and  sometimes  leases  ex- 
pressly stipulate  that  tenants  shall  so  hire,  on  purpose  to  avoid 
burthening  the  parish  with  fresh  pati^ers. 

1.  Senranto  in         Servants,  labourers,  and  workmen  in  husbandry^  are  placed 
hQfban  ry.        ^^^  several  Statutes  under  the  controul  of  magistrates,  who  have 

power  to  regulate  their  hours  of  work  and  amount  of  wages. 
Under  controul  and  of  compelling  the  payment,  and  requiring  the  payment 
^heaf**™*^'    ^  money  and  not  in  goods,  and  prescribing  punishment  for 

misconduct  -of  such  8ervants/(iii)  The  SO  Geo.  S,  c.  19,  has 
been  considered  to  extend  to  every  description  of  labourer,  {ji) 
yet  none  of  the  acts  extend  to  menial  or  domestic  servants,  (o) 
and  those  affording  magistrates  jurisdiction  to  decide  upon  the 
subject  of  wages  seem  only  to  extend  to  those  labourers  with 
reference  to  whom  the  justices  had  power  to  make  a  rate  of 
wages ;  (p)  nor  do  they  extend  to  any  case  where  work  is  done 
under  a  contract  for  a  certain  sum,  or  when  the  hours  of  work 
are  entirely  in  the  discretion  of  the  contracting  party.  (9)     In 

(&)  Rex  T.  Ridletf,  2  Campb.  650 ;  Res  division. 
▼.  Friend  8f  vfife,  Kuss.  &  Hj.  C.  C.  tO,         (tn)  See  Bum*s  J.  tit.  Senrants. 
and  see  Rexv,  SijuireS^  wife,  1  Russ.  16.  (n)  LouHher  v.  East  Radnor,  8  East, 

(i)  Res  V.   Bramjpton,   Cald.  11  ;  The  113. 
Kingy,  Hulicott,6'i\  R.5B5;  8Ea8t,ll3.  (o)  The  King  ▼.  HullcM,  6  T.  R.583. 

{k)  See  Bum's  J.  tit.  Poor,  3l8  to  4S3,         (p)  BramweU  v.  Pemteek,  7  Bar.  &  Cres. 

819.  536. 

(0  Rex  V.   Houghton,  Foley,  137  ;  1  (f) /.aficas(erT.GrMvei,9B.  &C.618i 

Stra.  83 ;  Bum's  J.  Poor,  V.  niutli  sJb-  Hardy  v.  Hyle,  Id.  603, 
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cases  of  that  nature  magistrates  cannot  legally  interfere,  and     chap.  II, 
any  balance  of  wages  must  be  recovered  by  action.     Thus  ^^'  ^Sc^^*' 
the  acts  do  not  extend  to  a  person  beins^  employed  by  an  attor-  .  ^-  ^      7" 
ney  to  keep  possession  of  goods  seized  under  a  Jiert  jac%cUy\r)  lemmt. 
nor  to  a  person  who  has  entered  into  a  written  contract  to  do 
certain  work  on  a  road  within  a  certain  time,  for  a  certain  sum, 
^e  not  being  working  for  wages,  (s) 

In  cases  within  the  act  4  Oeo.  4,  c.  S4,  a  magistrate  can- 
not both  commit  for  punishment  and  also  discharge  the  servant, 
as  he  is  only  authorized  to  discharge  from  service  in  lieu  of 
puiii8hnient.(^)  Servants  in  husbandry  are  very  generally 
hired  by  the  year,  as  from  Michaelmas  to  Michaelmas,  and  this 
is  an  entire  hiring  for  a  year;(tt)  and,  unless  otherwise  stipu- 
lated, no  wages  are  payable  until  the  end  of  the  year.(j:) 

A  master  cannot,  by  way  of  correction,  even  moderately  Wb&toorrection 
beat  his  servattiy  or  labourer  in  husbandry,  or  otherwise,  as  he    ^^  * 
might  his  child  or  apprentice ;  and  if  he  do,  the  servant  may 
lawfully  depart,  or  obtain  his  discharge,  by  application  to  a 
justice,  (y)  and  support  an  action  for  the  battery.     There  is, 
however,  an  exception  as  to  two  descriptions  of  servants,  viz. 
sailors  (z)  and  soldiers,  (a)  allowed  from  the  necessity  of  larger 
powers  to  preserve  discipline  and  prevent  mutiny.     If  a  sailor 
be  guilty  of  disobedience  or  disorderly  conduct,  the  captain  of  a 
king^s  ship,  or  master  of  a  commercial  vessel  employed  in  com- 
merce or  trade,  may   lawfully  correct  him  in  a  reasonable 
manner.  It  is  said,  though  incorrectly,  that  his  authority  in  this 
respect  is  analogous  to  that  of  a  parent  over  his  child,  or  a 
master  over  his  apprentice  or  scholar.  (&)     A  master,  on  his 
return  to  this  country,  may  be  called  upon  by  action  to  answer 
to  a  mariner,  who  has  been  beaten  or  imprisoned  by  him  during 
a  voyage ;  and,  for  the  justification  of  his  conduct,  he  should  be 
able  to  show  not  only  that  there  was  a  sufficient  cause  for 
chastisement,  but  also  that  the  chastisement  itself  was  reason- 
able, for  otherwise  the  mariner  may  recover  damages  propor- 


(r)  BtamtM  v.  Penn§ek,  7  Bar.  &  C. 
536. 

(s)  LamcoMUr  v.  Grcaou,  9  B.  &  C.  6t8. 

(t)  LamemOtr  v.  Grcavei,  Chit.  Col. 
Stit.  874,  tt  supra, 

(«)  t  Stark.  R.  267  ;  F.  N.  B.  168. 

(jt)  1  Bla.  Com.  4S5  ;  Rex  v.  WhittU- 
hwy,  6  T.  R.  467,  per  Lawrence,  J. 

(y)  1  Bla.  Com.  428;  F.  N.  B.  168; 
1  Bar.  &  Cres.  469. 

(s)  Abbott  on  Shipping,  160. 

(a)  Bui.  Ki.  Pri.  19 ;    2  Car.  &  P.148. 

{i)  Abbot  on  Shipping,  160,  cites  Ca- 


aaregis  Disc.  136,  n.  14,  cited  hj 
Valin  on  the  French  Ordinance,  torn.  1, 
449.  See  also  Ordinances  of  Phil.  2,  A.D. 
1563;  2  Mag.  19 ;  JVfotloy,  book  2,  c.  3, 
s.  12  ;  and  tl^  case  of  Watson  w.  Christie, 
2  Bos.  &  P.  «24.  Bnt  there  is  no  such 
analogy,  the  implied  authority  of  a  parent 
or  master  of  an  apprentice  to  correct  is 
merely  for  the  moral  improvement  of  the 
child,  or  apprentice,  that  of  a  master  of 
a  ship  is  merely  to  secure  subordination 
and  prevent  mutiny,  and  not  witli  refers 
ence  to  any  improvement  of  the  sailor. 


H 


MQWn  W  PEl^Nai 


5.  Matter  and 
senraDU 


S.  Servants  in 
tnuies. 


CHAP.n.  tionate  to  the  i^]iiry  received,  (c)  And  if  the  mastw  atrihe  a 
^  ^&c!*'^'*  mviner  without  oauae^  or  use  a  deadly  wei^pon  a$  an  inatrummt 
of  oorreotion,  where  moderate  correction  might  legally  have  been 
inflicted*  and  death  en^uei  he  will  be  guilty  at  lea^t  of  man* 
^lailghter .  {dy  The  same  principle9  app^  to  soldiers,  who,  how- 
ever, are  generally  punished  under  aentenoe  of  aCourt-Maitial* 
Servants  and  workmen  in  particular  trades  are  alao  subjiect 
to  the  oontroul  of  the  magistrate,  under  several  acts,  some  of 
them  confined  to  particular  trades,  as  tj^e  siUc,  doth,  wocjien, 
Unen,  fiistian,  cotton,  iron,  leather,  hat,  lace,  clock,  paper,  tailor^ 
shoemaker,  and  other  trades ;  {e)  and  disputes  between  maater 
and  servants  in  husbandry,  artificers,  calico  printers,  faandin 
craftsmen,  miners,  colliers,  keelmen»  pitmen,  and  gbssUowers^ 
and  other  labourers  in  general,  are  regulated  by  several  more 
general  act8.(/) 

The  5  Geo.  4^  c  96,  relate*  to  arbitrations  between  master 
and  workmen,  and  entitles  either  the  master  or  woriunma  to 
demand  an  arbitration  in  certain  caaes ;  and  in  that  case  appeam 
to  be  c<mipuUory,  and  precludes  the  other  party  from  suing.  (^) 
The  same  act,  and  the  6  Geo.  4,  c.  129,  prohibit  and  pro¥ide 
punishment  for  combination  amongst  masters  or  workmen,  and 
against  persons  for  compelling  journeymen  to  leave  employ- 
ment, or  to  return  work  unfinished,  or  to  prevent  them  fron 
hiring  themselves,  or  compelling  Idbem  to  belong  to  clubs,  or  to 
pay  fines,  or  to  alter  the  mode  of  carrying  on  business.  The 
9  Geo.  4,  c.  31,  s.  25,  makes  assaults,  in  pursuance  of  any  eoor* 
spiracy  to  raise  wages,  punishable  as  a  misdemeanor,  with  im* 
prisonment  not  exceeding  two  years,  &c. ;  and  an  assault  cm  a 
seaman,  keehnan,  or  caater,  to  prevent  them  bom  working, 
subjects  the  offender  to  imprisonment  for  three  ^i^lAi^yy 
months.  (A) 
3.  Menial  or  do-      ^^j^  ^espect  to  memol  or  domestic  servants,  the  terms  of 


meitic  servants. 


(c)  To  an  action  of  this  sort,  the  roaster 
must  plead  specially  that  the  plaintiff 
committed  such  a  particular  dult,  and 
that  be  corrected  him  moderately  for  iL 
The  plaintiff,  by  his  replication*  may  eithev 
deny  the  cause  of  correction,  ^Tj  admitting 
the  cause,  may  insist  that  the  correction 
was  excesuve.  If  the  master  do  not  plead 
his  justification  specially,  he  will  not  be 
entitled  to  give  in  evidence,  under  the 
general  issue,  for  the  purpo^  of  mitiga- 
ting damage,  ffwts  which  if  pleaded 
would  hfive  amoiinted  to  a  jastincatioo. 
Watton  V.  ChristU,  2  Bos.  St,  P.  224. 

(d)  Captain  lUdd's  ca>«,  5  Slate  Tr. 
287. 

(0  Bitru'f  J.  SitffmU*  3K0  to  41i>. 


(/)  20 Geo.  2.  c  19 ;  17  Geo.  2,  c  16 ; 
31  Geo.  2,  c.  11 ;  6  Geo.  3,  c.  25  ;  57 
Geo.  3,  c.  122 ;  58  Geo.  3,  c.  5 ;  4  Geo,  4, 
c.  34 ;  10  Geo.  4,  c  52. 

(g)  Criip  V.  Baaimnf,  8  Biog.  394,  ap- 
pears applicable  in  principle. 

ih)  9  Geo.  4,  c.  31,  s.  26.  It  has  re- 
cently been  well  suggested,  that  it  would 
be  highly  salutary  to  past  an  aot  to  prevent 
masters  from  paying  their  servanta  and 
labourers  at  a  usual  ptty-taMa  at  a  puUie 
houm,  thereby  inducing  the  publican  to 
give  too  much  credit  during  the  week, 
and  the  men  to  get  intoiicated  when  paid 
off,  instead  of  taking  home  their  money 
for  the  beneat  of  thttr  '    "* 
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himg  are  ritber  eiqpfe«»  ^r  impfied.   It  wouU  Ibe  ^spodimi^  t«^    CHAP.  u. 
pieveM  4iqpiitQ6>  to  veduee  die  ternw  into  writiDgy  and  Um  ^^^J^f"^ 
agro€«ieBit  need  not  be  atcwped.  (f)    If  no  terms  be  8tipula|[ed«  ^  ^^j^^^^p 
it  is  conaidered  a  birieg,  with  reference  to  tbe  general  under-  servant. 
standing  upon  the  subject^  that  is,  a  continuing  service,  untfl 
the  expiratioB  of  a  month's  warning  given  by  either  party,  {A) 
or,  as  it  has  been  said,  until  the  master  pay  a  month's  wages  in 
adTimoe ;(/)  and,  unless  so  expressly  stipulated,  the  servant  has 
no  ri|^t  to  take  away  livery  or  other  clothes  supplied  by  his 
master,  although  he  be  wrongfully  turned  away,  (m) 

A  master  has  no  right  to  oorreet  a  meniid  or  domestic  ser-  Wbat  correction 
vant,  otherwise  than  by  words  and  remonstrance ;  and  if  he  '  ^^  * 
heal  hiiBy  though  moderately,  by  way  of  correction,  it  is  good 
ground  for  the  servant's  departure,  and  he  might  support  an 
action  against  the  maslsr.  (i») 

The  rights  of  a  master  to  discharge  a  servant  in  husbandry  What  miacon- 
bdbie  tbe  expiration  of  tiie  time  for  which  he  was  hn;^,  and  J^i^g'terironT- 
that  of  the  master  of  a  domestic  servant  to  discharge  him  imme«  diateij  to  dU- 
diately  for  misconduct,  appear  to  be  governed  by  the  same  mestfcmeniia 
prineij^e,  and  the  cases  may  therefore  be  considered  together,  servant. 
With  regard  to  servants  in  husbandry,  it  has  been  considered 
that  a  naster  is  justified  in  immediately  dismissing  him,  if  he 
disobey  lus  orders  or  be  guilty  of  other  misconduct,  without  first 
gomg  before  a  justice  of  the  peace,  (o)    As  where  the  master, 
just  before  the  servant's  usual  hour  of  dinner,  ordered  him  to 
take  his  horses  to  a  small  distance  before  he  dined,  and  the 
servant  refused,  and  afterwards  did  not  submit,  it  was  held 
that  the  master  was  justified  in  immediately  discharging  such 
servant,  and  that  he  coukl  net  reeovmr  any  proportion  of  his 
wages,  (jd)    So  if  any  single  female  yearly  servant  at  any  time 


(i)  See  expresa  eiemption^  dd  Geo.  3» 
c.  184,  schedule  Ajreem^t. 

(k)  Cutter  r.  Powell,  6  T.  R.  St6 ; 
UobUoM  T.  Headman,  S  £sp.  R.  tS5 ;  t 
ScJw.N.P.  10S«,S.C. 

(()  fiofriaaoB  ▼.  Htndman,  3  £sp.  R. 
S35,  and  admitted  by  Ld.Keiiyon;  $.C. 
3  Selw.  N.  P.  \QSt,  eed  qutcre,  whether 
anj  sQch  contract  can  be  implied.  If  a 
teirant  conduct  himself  properly,  he  ought 
to  have  reasonable  notice  to  quit ;  and  a 
mouth's  wagea  would  be  but  an  inadequate 
compensation  for  tbe  loss  of  interniediate 
board  aiul  lodging. 

(m)  S  Cmr.  &  P.  470 ;  and  see  Id« 

(b)  1  Bar.  &  Crea.  469;  F.  N.  B. 
168;  lB]a.C.4Sa. 

(0)  Spam  T.  ArnaU,  t  Stark.  R%  t66  ; 
fiat  V.  Bnmftm,  CaM.  U. 


(p)  %Na»  V.  AmcU,  t  Stark.  R.  256 ',  5 
Bum's  J.  361.  Assumpsit  to  recover 
wages  for  service  from  Michaelmas  to 
Julv.  The  plaintiff  was  a  yearly  servant 
to  too  defendanty  who  was  a  former.  The 
plaintiff  usually  breakfasted  at  five  o'clock 
in  the  morning,  and  dined  at  two.  One 
day  tbe  master  ordered  tlie  servant  to  go 
with  the  horses  to  the  marsh,  which  was  a 
mile  off,  before  dinner,  dinner  being  tben 
ready.  Tbe  plaintiff  said  that  he  had 
done  lus  due,  wA  would  not  go  till  be  had 
bad  his  dinner.  Hie  defendant  told  him 
to  go  about  his  business;  and  the  plaintiff 
went  accordingly,  without  offering  any 
submission,  or  to  obey  his  master's  or- 
ders. 

After  i^ument  of  counsel.  Lord  Ellen- 
borough,  C.  Jt  said,  "  If  the  contract  be 
4oT  a  year's  ser?ica»  the  year  m/aai  b«  com* 
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CHAP.  II.    during  the  year  appear  with  child,  the  master  may  turn  her 

&c*"^*'  away,  (q)    So  if  a  servant  repeatedly  sleep  out  at  night  without 

5  Mftsterand    ^^^''^^•W   ^^^  ^^  ^^^  been  decided  in  the  House  of  Lords 


servant. 


pleted  before  thq  servant  is  entitled  to  be 
paid.  If  the  plaintiff  persisted  in  refusing 
to  obey  his  master's  orders,  I  think  be  was 
warranted  in  turning  him  away.  He  (the* 
master)  might  have  obtained  relief  by  ap- 
plying to  a  magistrate,  but  he  was  not 
bound  to  pursue  that  course ;  the  relation 
between  master  and  servant,  and  the  laws 
by  which  that  relation  is  regulated,  existed 
long  before  the  statute  cited.  There  is  no 
contract  between  the  parties,  except  that 
which  the  law  makes  tor  them,  and  it  may 
be  hard  upon  the  servant ;  but  it  would 
be  exceedingly  inconvenient  if  the  servant 
were  to  be  permitted  to  set  himself  up  to 
controul  his  master  in  his  domestic  regula- 
tions,  such  as  the  time  of  dinner.  Aner  a 
refusal  on  the  part  of  the  servant  to  per- 
form  his  work,  the  master  is  not  bound  to 
keep  him  on  as  a  burdensome  and  useless 
servant  to  the  end  of  the  year.  In  the 
present  instance,  it  might  be  very  incon- 
venient for  the  master  to  change  the  hour 
of  dinner :  the  question  really  comes  to 
this,  '  whether  the  master  or  the  servant 
is  to  have  the  superior  authority  f*  **  A 
juror  was  afterwards  withdrawn  by  con- 
sent. 

Being  absent  when  wanted ;  sleeping 
from  home  at  night  without  his  master's 
leave,  &c.  is  sufficient  cause  fordismissal; 
and  the  servant  will  only  be  entitled  to 
such  wages  as  are  due  at  the  time  of  his 
discharge ;  RoHnKm  v.  H'mdman,  3  £sp« 
R.  «35. 

Where  a  clerk  and  traveller,  hired  by 
the  year,  assaulted  his  employer's  maid- 
servant, with  intent  to  take  liberties  with 
her  against  her  consent,  it  was  held  to  be 
a  good  cause  of  immediate  dismissal;  At- 
km  V.  Acton,  4  Car.  &  P.  208 ;  and  it 
seems  also  from  that  case,  that  a  servant 
dismissed  for  such  or  the  like  cause,  is  not 
entitled  to  proportionate  wages,  even  for 
the  time  he  has  actually  served.  Id. 

(q)  Rex  V  Bramptcn,  Cald.  11.  14;  5 
Burn's  J.  361,  S6t,  note  (a).  In  the  case 
of  Rex  y,  Bram;ito?i,  Cald.  11,  the  princi- 
pal question  was,  whether  a  maid-servant 
hired  for  a  year  could  be  discharged  by 
her  master  three  weeks  before  the  end  of 
tlie  year,  (the  being  with  child),  by  his 
own  authority,  without  the  intervention  of 
a  magistrate,  so  as  to  prevent  her  gaining 
a  settlement?  By  Lord  Mansfield,  C.J. 
**  The  question  is,  has  the  master  done 
right  or  wrong  in  discharging  the  servant 
ibr  this  cause  ?  I  think  he  has  done  no 
wrong.  Shall  the  master  be  bound  to  keep 
her  in  his  boose  ?  To  do  so  would  be 
contra  bonos  moret ;  and  in  a  family,  where 
there  are  young  persons,  both  scandalous 
and  dangerous.''    Willes,  J*  said,   tliat 


"  this  case  differs  from  those  of  Rex  v. 
Richmond,  Burr.  S.  C.  740,  and  Rex  ▼. 
JsHp,  1  Stra.  4f3,  where  the  cause  of  the 
discharge  of  the  servant  by  the  master  was 
not  reasonable.  Here,  if  the  master  had 
daughters,  it  would  not  be  fit  that  be 
should  keep  such  a  servant,  though  I 
think  he  could  not  avail  himself  of  the 
authority  of  a  magistrate,  the  jurisdiction 
of  justices  being  confined  to  cases  in  bus- 
bandry." 

Upon  this  case,  it  has  been  observed  by 
Mr.  Caldecott,  that  all  tliat  seems  estab- 
lished by  this  case,  is,  that  a  roaster  may, 
without  the  intervention  of  a  mi^istrate, 
dismiss  his  servant  for  moral  turpitude^ 
even  tlioogh  it  be  not  such  for  which  the 
servant  may  be  prosecuted  at  common 
law.  Whether  be  may  or  may  not,  for 
any  other  species  of  misconduct  or  general 
misbehaviour,  though  there  are  authorities 
to  show  that  he  cannot,  seems,  from  this 
case,  not  to  be  fully  and  absolutely  settled. 
By  the  general  practice  throughout  the 
kingdom,  and  particularly  in  lai^e  towns, 
this  power,  however  warranted,  b  exer- 
cised by  masters ;  certainly,  this  question 
has  not  of  late  years  been  brought  before 
the  court  for  argument,  except  in  the  case 
of  Burrow  v.  Sayer,  T.  R.  97  G.  2.  But 
at  the  sittings  at  Westminster,  1773,  it 
arose  before  Lord  Mansfield.  A  wet- 
narse,  retained  for  the  year,  was  dis- 
charged by  her  mistress,  who  tendered  her 
in  proportion  to  the  time  she  had  serred  : 
this  was  refused,  and  the  action  brought 
for  the  whole  year.  It  was  proved  un 
behalf  of  Ahe  defendant,  that  the  plaintiff 
had  been  frequently  intolent  to  her  mis- 
tress, the  defendant's  wife,  and  was  subject 
to  violent  fits  of  paaion,  in  which  she  bad 
several  times  frightened,  and  once  awak- 
ened her  mistress,  while  sleeping,  before 
her  recovery.  It  was  also  proved,  that 
these  Jits  of  patdon  must  be  injurious  to 
her  milk:  and  it  was  insisted,  that  all  these 
circumstances  amounted  to  reasonable 
cause,  and  even  created  a  necessity  of 
discharging  the  plaintiff.  But  per  Lord 
Mansfield :  "  No  person  can  be  judge  in 
his  own  cause,  and  this  first  principle 
could  never  be  meant  to  be  overturned  by 
any  law  or  usage  whatsoever."  And 
though  it  was  stated  as  the  general  usage 
or  practice  in  London,  Westminster,  and 
the  environs,  to  dismiss  servants  with  a 
month's  wages,  it  was  disregarded  by  the 
court,  and  the  servant  had  a  verdict  for 
the  whole  year ;  Temple  v.  PreecoU"  But 
see  the  cases  in  the  prior  notes,  which  ap- 

Eear  to  contradict  the  doctrines  advanced 
y  Lord  Mansfield, 
(r)  Robimon  v.  Hindman,  SEsp.  R.  255. 
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(rerersiiig  tbe  judgment  of  the  Court  of  Session  in  Scotland)    CHAP.  li. 
that  a  mistress  was  entitled  immediately  to  dismiss  her  principal     *    &ct^'^'' 
gardener,  whose  service  was  to  have  continued  until  a  subse-  5.  Miuter  and" 
quent  time,  on  account  of  his  having  been  absent  from  his  ser-  servant. 
vice  for  four  days  without  leave,  (s)    The  general  rule  seems 
to  be,  that  a  master  may  dismiss  even  a  yearly  servant  before 
the  expiration  of  the  year,  if  guilty  of  moral  misconduct,  pecu* 
niary  or  otherwise,  or  wilfiil  disobedience  or  habitual  negli* 
gence.(^)     A  gamekeeper  or  bailiff  guilty  of  misconduct,  may 
be  discharged  witibout  previous  warning,  and  he  cannot  after-* 
wards  legally  retain  possession  of  a  house  incident  to  his  ser-^ 
vice.(af)      Other  applicable  cases,  in  which  a  master  might 
discharge  a  servant,  will  be  found  collected,  when  we  pre- 
sently consider  the  misconduct  for  which  a  clerk  may  be  dis- 
chai^ged.  (x) 

But  the  misconduct  of  the  servant,  to  entitle  a  master  imme- 
diately to  discharge  him,  must  be  actual  disobedience,  or  such  n 
improper  conduct  as  affects  the  due  controul  over  his  domestic 
establishment,  and  therefore  j^reriotf^  immorality,  as  having  had 
an  illegitimate  child  antecedent  to  the  commencement  of  the 
service,  would  be  no  adequate  ground  of  discharge,  (y)  though 
his  debauching  his  female  servant  during  the  service  would  be 
otherwise.  And  the  discharge  of  the  servant  on  account  of 
nnsconduct  should  be  immediate  or  on  repetition,  for  otherwise 
the  master  is  to  be  considered  as  having  waived  the  right  to  an 
immediate  discharge,  and  could  not  by  after-thought  assign  the 
antecedent  imputation  as  an  excuse  for  suddenly  turning  him 
away,  without  fresh  cause,  (z) 

A  servant  marrying  is  no  ground  of  discharge,  and  he  must 
serve  out  the  time ;  (a)  nor  is  sickness  an  adequate  reason  for 
turning  away  a  servant  before  the  expiration  of  the  time  of  ser- 
vice, or  even  for  abatement  of  wages, (A)  though  the  master  is 
not  legally  bound  to  provide  medicine  or  medical  advice  ;(c) 
but  if  he  interfere,  a  contract  may  be  inferred,  so  as  to  subject 
him  to  liability  to  the  medical  attendant,  and  in  that  case  the 


(s)  Crmfird  ▼.  Reid,  1  Shaw's  Rep.  (a)  Com.  Dig.  Jostke,  Peace,  B.  b.  9;- 

Ifi.  Dalt.  c.  58. 

(I)  Culto  ▼.  Bnuncker,  4  Car.  &  P.  (6)  Dalt  c.  58;  9  H.  Bla.  606;  Rex 

518.  ▼.  Winter,  Cald.  «98 ;  Rex  r.  Sudbrcoke, 

(«)  Hoore's  Rep.  8,  9 ;    Dttletou's  1  Smith's  R.  59. 

Rep.  139 ;  16  East,  33.  (c)  Wennall  v.  Adney,  3  Bos.  &  Pol. 

z)  Pett.  f47;  Sellen  v.  Norman,  4  C.  &  P.  80; 

)  Bex  V.  Wettmeon,  Cald.  U9.  Watlmg  v.  Walten,  1 C.  &  P.  13«;  Newly 

(s)  SembU,  see  Winttone  v.  Linn,  1  Bar.  v.  Wilttkire,  t  £sp.  R.  739. 
&  C.  460,  and  f  D.  &  R.  465,  S.  C. 
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nmster  cauU  not  deduct  die  anoant  of  bn  payments  from  die 
wi^gee.(rf) 

.  InMUHty  of  the  servant  would  not,  in  strictness  of  law,  deters 
mine  the  condract  of  hiring,  (e)  But  it  might  be  an  adequate 
ground  for  a  magistrate  discharging  a  servant  in  husbandry  ;(/*) 
or  if  die  servant  thereby  became  dangerous  to  go  at  large,  pro- 
ceedings might  be  had  under  the  statute  against  lunacy,  which 
would  at  least  retieve  the  fiunily  from  all  present  danger,  (g) 

in  die  oase  of  a  domestic  servant  hired  in  the  general  way, 
it  appeam  to  have  heem  considered  that  he  is  entitled  to  Us 
wages  up  to  the  time  he  actoally  serves,  though  he  die  or  do 
not  continue  in  the  service  the  whole  year,  either  from  miseoii^ 
duct  or  odierwise,  (A)  but  not  to  any  wages  aft^  the  time 
of  such  <tischarge;  though  in  case  of  fthmy  or  emhfgrlenmnt, 
or  other  gross  misconduct  by  a  clerk,  he  forfeits  an  arreor  of 
unpaid  salary  ;(i)  and  a  master  cannot,  without  express  stipu- 
lation, deduct  from  the  wi^es  the  value  of  articles  broken  or 
lost  by  the  servant's  want  of  care,  however  gross,  (il)  In  many 
eases  therefore  it  is  expedient,  asid  die  pmctioe  in  hiriBg 
waiters  at  inns  and  taverns  is  for  the  servant  to  make  a  deposit^ 
or  expressly  to  provide  againet  such  loss,  for  diough  across 
action  for  gross  wont  of  care  would  unquestionably  be  sustain- 
able, (A)  yet  it  wonld  scarcely  ever  be  advisable  to  sue  a  servant 
mi  such  a  claim. 

hi  general,,  in  cases  of  domestic  servants,  regular  paymemi 
of  the  wages  will  be  presumed,  after  a  lapse  of  time  subsequent 
to  leaving  his  servioe,  and  without  doim,  it  not  being  nsnal  to 
allow  such  claims  to  go  long  unsatisfied,  or  to  take  receipt  for 
dM  payment  ( C) 

A  gamekeeper,  guilty  of  disobedience,  may  be  discharged 
forthwith  without  any  previous  nodee,(iQi)  and  his  residenoe  in  a 
house  by  permissioa  of  the  lord  of  a  manor,  is  kwfiilonly  wlukt 
he  18  gamekeeper  (n) 

It  is  not  legally  oompulsory  on  a  master  or  mistress  to  give 
a  discharged  servant  any  character,  and  no  action  is  sustainable 
for  the«efusid$(o)  but  if  a  character  be  given,  it  must  accord 


(d)  AmU,  77,  n.  (c.) 

(e)  jR«c  T.  Sutton^  5  T.  R.  659;  R«c  t, 
HuUeott,  6  T.  R.  587. 

(/)  QuiBre,  flee  id.  ibid. 
(i)  99&40Geo.d»c.94,8.5;  7Bar. 
&  C.  669. 

Htam  ▼.  Hindman,  3  Etfp.  R.  3S5. 

(0  P^' 

(Jc)  4  Campb.  134 


(0  Sdhn  T.  Nomath  4  C.  &  P.  80; 
and  tee  3  Campb.  10;  1  Stark.  R.  136; 
where  it  was  .presumed  that  a  servant  to  a 
milkman  had  every  week  paid  over  monica 
collected  bj  him. 

(m)  Moore,  S. 

(«)  Litt.  Rep.  139;  16  East,  33. 

(o)  Carrol  v.  Bird,  3  £sp.  R.  SOI.  and 
AMkover  ▼.  — -*,  Cald.  11. 
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whh  the  truth*  for  if  a  Mae  good  character  be  given,  and  the    OHAF.  n. 
servant  afterwards  rob  his  new  master,  the  person  who  gare      '  ^t^'^*' 
such  &be  character  is  liable  to  an  action,  and  to  compensate  5,  Master  and 
for  tiie  entire  loB8,(p)  and  he  is  liable  to  ponishnent  in  certain  tnuiu 
eases  of  false  character,  ander  the  statute  88  Geo.  S,  c.  56.(9) 
Ob  die  other  band,  if  a  bad  character  of  a  sertant  be  untmly 
aid  'maUeitnafy  given,  the  party  giving  it  will  be  liMe  to  an 
action  for  defamation,  (r)  though  until  the  untruth  of  a  cha^ 
meter  and  express  malice  have  been  proved,  the  communiostien 
is  presumed  to  hove  been  piivil^ed,  and  no  action  is  tenaUe.  (#) 

h.ffenecal  there  is  a  reciprocal  right  in  eperv  description  ef  J>eSetux  of  mas- 
a«i  servMH  to  defi^nd  each  other  even  with  force,  (r)  ^r'"'^^''' 


If  a  aervaAt  be  ktHed,  though  the  master  sustain  a  loss  of  son 
vice,  the  civil  remedy  is  merged  in  the  felony,  (n)  But  if  a 
peraoo  be  strictly  a  servant,  (and  not  a  mere  performer  at 
a  theatre^  (x) )  die  employer  may  sue  for  his  battery  and  coik 
sequent  kss  of  service,  or  for  a  menace  per  quod  the  servant 
could  not  finish  his  work ;  so  he  may  sue  for  abducting  or  bar- 
bearing  fals  servant  after  request ;  (y)  but  after  recovering  agucnst 
the  servant  of  a  penalty  or  damages  for  absenting  himself,  an 
adioo  cannot  abo  be  iUstiAned  agsanst  a  third  person  for  harw 
bonruig  ham*  (a)  If  several  conspire  to  injure  a  person  in  his 
trade,  by  Mticing  away  a  servant  or  jonnieyman,  they  may  be 
Indicted  or  sued  for  tlm  conspiracy ;  (a)  an  action  on  the  case  is 
also  the  oonnnon  remedy  for  debauobing  a  servant  per  quod 
amieitfijb)  or  trespass  lies  if  the  seduction -were  ao* 
with  an  Ulegal  entry  into  the  master's  house,  (c) 
It  is  incumbent  on  every  master  in  prudence,  before  he  hires  Liability  of 
a  servant  or  derk,  well  to  ascertain  bis  character  for  care  and  ™~^''  ^^ 
good  conduct,  for  a  master  is  in  general  liable  civiUy,  and 
sometimes  criminally,  for  torts  committed  ky  his  servant  in  the 
csurse  oi  or  under  colour  of  his  employ.  Thus  a  baker  is  m- 
dictable  Ibr  the  sale  of  Inread  in  which  his  servant  had  impn^ 
peily  mixed  alnm,(cf)  and  for  a  nuisance  conunitted  by  his  ser- 
es by  Atowud^  dirt  into  the  highway ;(«)  so  the  pvopiietor 


(p)  See  1  Bla.  C.  bj  Christian,  4St,  in     penaation  for  tlie  temporary  loss  of  serrice, 
notes,  and  Bom's  J.  Servant,  XXXL  ▼ol.      1  Campb.  19d. 


S.p»  48S.  (x)  1  Esp.  R.  S86. 

<f )  id.  ibid.  (ff)  1  Salk.  SSO ;  F. : 

(r)  P^U$mk  V.  Jm«,  SBar.  &  C.  iTS,     221 ;  S  Bar.  &  C.  448. 


as<,  4^46.  (i)  S  Burr.  1345. 

(i)  Id.  ibid.;  CUIdT.  AjfUch, »  Bar.  &  (a)  S  Stark.  R.  469. 

C.40S;  4Biirr.S4t5.  (6)  5£ait,46;  S£as^39l)  USasW^d 

(0  TUkm  V.  Be9d,  Loft's  R.  216;  2  (c)  2  T.  R.  1664 

BolAb.546,D.  pL2;Ovte»l5l.  On  SM.aS.ll. 

(a)  Stjries*  347;  ted  fiusrt  as  to  com-  (e)  1  Ld.  Rajm.  264. 
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of  a  newspaper  is  liable,  criminally  as  well  as  civiUy,  for  the 
publication  of  a  libel,  though  he  has  nothing  to  do  with  the 
publication,  and  the  whole  is  conducted  by  his  servants,  (y*) 

But  a  master  is  not  liable  for  the  wilful  misfeazance  of  his 
servant,  losing  sight  of  his  master's  employ,  as  for  toi^uUy 
driving  his  master's  carriage  against  that  of  another,  ig)  though 
if  the  same  act  had  been  done  negligently  or  merely  injudi- 
ciously, the  master  would  have  been  liable; (A)  and  where  a 
person,  only  occasionally  employed  by  the  defendant  as  his 
servant,  having  been  sent  by  him  on  his  business,  took  the  horse 
of  another  person,  in  whose  service  he  also  worked,  and  in 
going,  rode  over  the  plaintiff,  it  was  left  to  the  jury  whether  he 
acted  under  implied  authority  of  the  defendant,  and  they  having 
found  in  the  affirmative,  the  court  refused  to  grant  a  new 
trial,  (t)  But  where  a  postcbaise  is  hired,  the  postmaster, 
and  not  the  hirer,  is  in  general  liable  for  any  damage,  (/r) 

Clerks  are  only  a  superior  description  of  servants,  whose 
duties  are  limited  to  the  particular  trade  or  employment  to  serve 
in  which  they  are  hired.  In  hiring  these,  it  is  particularly  expe- 
dient to  specify  the  terms  in  an  express  written  contract,  and  to 
add,  ^'  that  in  all  respects  not  particulariy  specified,  the  clerk 
shall  perform  the  like  duties,  and  observe  the  same  conduct  as 
all  faithful  and  well  conducted  clerks  in  a  simUar  station  ought 
to  observe."  It  has  been  held  that  a  clerk  of  this  nature,  hired 
generally  at  specified  yearly  wages,  is  to  be  considered  as  hired 
for  an  entire  year,  and  that  the  service  cannot  be  put  an  end  to 
before  the  end  of  an  entire  year,  unless  upon  some  adequate 
ground  of  misconduct  on  the  part  of  either  party.  (/)  The  doc- 
trine of  a  month's  wages  or  a  month's  warning  does  not  apply 
to  a  clerk,  (m)  In  case  the  service  should  continue  beyond  a 
year,  yet  the  intendment  would  be  in  favour  of  another  yearns 
service ;  but  it  is  not  settled  that  with  analogy  to  tenancies  of 
real  property,  half  a  year's  or  three  months',  or  any  specific  no- 
tice of  the  determination  of  the  service  at  the  end  of  a  year,  is 
necessary,  (//)  probably  a  quarter's  notice  would  be  held  suffi- 
cient ;  and  in  a  late  case,  it  seems  to  have  been  considered,  that 


{f)  Rex  V.  Woktr,  8  Esp.  R.  f  1 ;  Ra 
▼.  AUxandgr,  M.  &  M.  C.  C. 

(e)  M'Mant  v.  CriekH,  1  East,  106. 

(A)  Craft  ▼.  AUum,  4  B.  &  Aid.  590; 
and  Bowcher  v.  Moidtiram,  1  Taunt  568. 

(t)  Goodmen  ▼.  KenweU,  1  M.  &  P. 
S41 ;  3  Car.  &  P.  167,  S.  C. 

(k)  Smith  V.  Laurtnee,  S  M.  &  R.  1 ; 
and  see  5  B.  &  C.  547. 


(/)  Bee$tm  ▼.  CoUytr,  4  Bing.  389 ;  t 
Car.  &  P.  607,  S.C. ;  Huitman  v.  BhU- 
nois,  2  Car.  &  P.  510 ;  Atkm  v.  Acton, 
cor.  Lord  Tenterden,  at  Westminaler,  16Ui 
April,  1830,  4  Car.  &  P.  208. 

[m)  Id.  ibid. 

n)  4  Bing.  409 ;  It  Moore,  552 ;  2 
Car.  fie  P.  607. 


? 
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if  a  clerk  be  engaged  at  a  salary  of  100/.  a  year,  and  having     CHAP.  lU 
received  his  wages  up  to  a  certain  time,  and  served  some  time  ^^'  ^sJ'ct^*^*' 
longer,  and  then  leave  the  service  before  the  year  expires,  5  Master  and 
without  due  cause,  and  without  any  notice,  he  was  not  entitled  clerk. 
to  recover  any  wages  up  to  the  time  of  his  quitting,  and,  at  all 
events,  was  liable  to  a  cross  action  for  leaving  the  service 
without  notice ;  (o)  and  on  the  other  hand,  if  a  clerk  or  per- 
son be  expressly  hired  for  a^ear  or  time  certain,  and  be 
improperly  dismissed  before  the  end  of  the  term,  he  may, 
on  showing  his  readiness  to  complete  the  service,  recover 
wages  for  the  ftiH  time  of  his  hiring,  sometimes  on  general 
pleadings,  and  always  under  special  pleadings  properly  adapted 
to  the  case,  and  showing  the  contract  and  the  improper  dis- 
charge, (p) 

There  is  always  an  implied  duty  on  the  part  of  a  steward, 
derk,  or  other  person  employed  to  receive  and  pay  money  for 
a  principal,  to  keep  and  to  render  just  and  explicit  accounts, 
and  produce  vouchers ;  and  though  after  a  dispute  has  arisen 
between  a  person  and  his  steward,  a  gross  sum  has  been,  upon 
the  interference  of  a  clergyman,  paid  to  the  latter  in  lieu  of  all 
claims,  without  vouchers  being  rendered,  the  principal  has  a 
right  to,  and  may  compel  the  steward  to  render  his  accounts 
and  produce  vouchers,  (q) 

With  respect  to  the  right  of  a  master  stMenly  to  discharge  Discharge  of 
his  clerk,  the  cases  in  which  the  dismissal  of  a  domestic  servant 
may  be  justified,  will  in  general  apply  ;(r)  where  a  clerk  and 
traveller  hired  by  the  year  assaulted  his  maid-servant  with 
intent  to  take  Uberties  with  her  against  her  consent,  it  was  held 
an  adequate  ground  for  his  immediate  dismissal ;  («)  and  it 
should  seem  also  from  the  same  case,  that  a  servant  dismissed 
for  such  or  the  like  cause  is  not  entitled  to  proportionable  wages 
even  for  the  time  he  had  actually  served,  {t)  So  where  in  an 
action  by  a  shopman  for  four  quarters'  wages,  it  was  proved 
that  the  defendant  was  a  silversmith,  and  that  the  plaintiff  had 
stolen  silver  spoons,  and  embezzled  some  money  when  received 
in  the  trade.  Lord  Tenterden  ruled,  that  a  servant  thus  habi- 
tually embezzling  his  master's  property,  the  amount  was  imma- 


(0)  HvXtman  r.  BuUntiU,  %  Car.  &  P.  330;  and  Id.  tS,  74, 259 ;  9  East's  B.  145. 

blO.  (a)  JenJdnt  v.  Gould,  3  Ruu.  R.  385 ; 

(]»)  Gm»daU  T.  P0ii(iii£wi,  4  Campb.  ana  post* 

575:  1  Stark.  R.  198,  S.  C. ;  Arckard  v.  (r)  Ante,  75, 

Hmer,  3  Car.  &  P.  349;  and  see  the  (s)  Atkin  v.  Aetm,  4  Car.  &  P.  208, 

PleadiDgs,  and  S  Chit.  Pi.  5  ed.  324  to  {t)  Id.  ibid. 

VOL.  I.  O 
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terial,  and  though  the  arrear  of  wages  might  exceed  the  vahie^ 
he  could  not  recover  any  part  (u) 

A  clerk  or  servant  in  trade  may  legally,  pending  his  service, 
solicit  business  from  his  master's  customers  for  himself  when  his 
service  shall  be  at  an  end,  and  he  has  set  up  on  his  own  ac- 
count ;  {x)  and,  therefore,  if  any  loss  is  to  be  apprehended  from 
such  an  attempt,  it  should  be  specially  prohibited,  and  limited 
to  a  certain  distance  from  the  place  of  emplojrment,  so  as  not  to 
constitute  too  general  a  restraint  of  trade,  (y) 

There  are  special  provisions  against  larceny  and  embexxle- 
ment  by  clerks  and  servants,  and  which  constitute  felonies  ;(z) 
the  provisions  against  embezzlement  only  apply  to  a  clerk  or 
servant,  who  by  virtue  of  his  ordinary  employment  receives  any 
chattel,  money,  or  valuable  security  for,  or  in  the  name  ofj  or  on 
die  account  of  his  master;  the  enactments  therefore  do  not  ex- 
tend to  a  person  who  is  only  employed  on  a  particular  occa- 
sion ;(a)  and  it  is  expressly  provided  that  the  enactments  shall 
not  prejudice  any  civil  remedy  at  law  or  in  equity ;  (A)  conse- 
quently, the  remedy  by  action  against  the  clerk  or  against 
a  surety  on  any  bond  taken  for  his  faithful  accounting  still 
continues. 

If  a  bond  or  covenant  be  taken  from  a  surety  for  the  faithfiil 
conduct  of  a  clerk,  it  should  be  so  framed  as  to  continue  to 
operate,  notwithstanding  any  change  in  the  firm  or  partners  by 
death  or  other  event,  for  otherwise  it  would  cease  to  operate  on 
the  retiring  or  addition  of  a  partner,  (c)  But  it  would  be  other- 
wise if  properly  framed,  so  as  to  continue  to  operate  after  a 
change  of  persons,  (rf)  And  on  the  behalf  of  the  surety  it  should 
be  expressly  provided,  that  he  shall  be  at  liberty  to  withdraw 
his  guarantee,  upon  giving  a  certain  reasonable  notice,  for  other- 
wise he  might  continue  liable,  notwithstanding  notice  of  his 
desire  to  determine  his  liability,  and  notwithstanding  the  cre- 
ditor took  a  new  security,  and  the  original  hiring  was  only  as 
long  as  the  employer  and  the  clerk  should  think  fit  (e)  It 
would  be  prudent  also  to  stipulate  that  the  obligee  or  master 


(u)  Brcwn  ▼.  Crofts  3d  March.  1828, 
cor.  Lord  Tenterden ;  Gurnej  for  plain- 
tiff ;  Scarlet  for  defendant,  MS. 

(x)  NichoL  V.  Martyn,  %  Esp.  K.  752. 

(y)  Young  V.  Timmvns,  1  Cromp.  &  Jer. 
351. 

(s^  7  &  8  Geo.  4,  c.  29,  8. 46  to  48. 

{a)  Rex  V.  Prince,  Mood.  &  M.  21  ^  2 
Car.  &  P.  517. 

(6)  7  &  8  Geo.  4,  c.  29,  8. 52. 


(c)  Weston  v.  Barton,  4  Taunt  673  ;  8 
Moore,  588 ;  Pemherton  ▼.  Oahes,  4  Russ. 
154  167. 

(d)  Id!  ibid.;  Metcalf  ▼.  Brttin,  12 
£«8r,  400. 

(e)  Calvert  v.  Gordon,  3  Man.  &  Ry. 
124;  7  Bar.  &  Crcs.  809,  S.  C;  2  Si- 
mons* Rep.  253,  S.  C. ;  and  the  same  doc- 
trine was  entertained  hi  eqaity,  ttd  ^tuere. 
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shaD,  at  stated  periods,  ascertain  and  communicate  to  the  surety     CHAP.  II. 
the  state  of  the  clerk's  account,  for  otherwise  it  will  happen  that      '    UcJ^^^' 

the  master  confiding  in  the  surety  will  let  the  clerk  proceed  in  

his  irregularities  to  a  ruinous  extent,  and  then  sue  the  surety  J^rk. 
for  the  whole  defalcation ;  (y*)  and  unless  it  be  expressly  so 
stipulated,  delay  in  examining  the  clerk's  accounts,  or  any  con- 
duct short  of  stipulated  indulgence,  will  not  release  a  surety 
from  liability,  even  in  equity,  (g)  There  are  other  precautions 
to  be  taken  by  all  sureties,  which  extend  also  to  the  case  of  a 
surety  for  a  clerk^(A)  and  will  be  noticed  in  the  next  chapter. 


(/)  Tremt  N.  Cmfmn^  ▼.  Hmrity,  10         (g)  Id.  ibid. ;  5  Bar.  &  Aid.  ISr. 
£ut,.M ;  Orm€  w.  Ynmg,  Holt's  C.  N.  P.         (h)  Pott,  c.  Ut. 
Si. 
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f^^}^^  °^  ^^  We  will  consider  Personal  Property,  first,  with  respect  to  the 

Right  therein ;  and  secondly  and  thirdly y  the  Injuries,  Offences, 
jRemedies,  and  Punishments. 

I.  The  Riohts  Rights  to  Personalty  are  to  be  considered, ^r*/,  with  respect 
Personalty.  *^  ^h®  nature  of  the  thing ;  secondly,  the  extent  of  interest 
therein;  thirdly,  the  time  of  actual  enjoyment;  yb«rM/y,  the 
number  of  the  owner^;  fifthly,  the  several  modes  by  which  a 
right  to  tangible  personal  property  may  be  acquired;  and  sixthly, 
contracts,  or  how  a  right  to  choses  in  action  may  be  acquired. 


First.The  nature 
rf  Personalty, 
and  several 
hinds. 


Incidents  dis- 
tinguishing per- 
sonalty from 
realty. 


Personalty  is  principally  distinguished  from  Realty  by  its 
actual  or  supposed  mobility,  and  the  want  of  that  durability 
which  accompanies  all  real  property  and  all  permanent  rights 
issuing  out  of  it,  and  which  are  therefore  considered  to  be  and 
are  in  their  nature  as  permanent  as  the  land  itself,  (a)  It  is 
principally  on  account  of  the  absence  of  those  properties  of 
real  property  that  the  owner  of  personalty  is  not  entitled  to 
many  privileges,  such  as  voting  at  elections  for  members  of 
parliament,  (except  in  right  of  certain  leaseholds,)  nor  is  he 
qualified  for  certain  stations  in  life;  and  personal  property 
is  distinguished  from  realty  by  its  Uability  to  seizure  and  ab- 
solute sale  of  the  entire  interest  to  satisfy  the  debt  of  the 


(a)  Leases  for  years  and  tenancies  at 
will  or  at  sufferance  have  not  such  dura- 
bility, and  are  tlierefore  personalty.    That 


leases,  though  for  a  term  perpetually  re- 
newable, are  not  an  interest  in  real  estate, 
see  Waldron  w.  Howell,  3  Ross.  R.  976. 


RIGHTS  TO  PBRaONALTY^  &C.  S5 

> 

owner,  when  only  a  part  of  the  annual  value  of  real  property  CHAP.  III. 
can  be  taken ;  and  in  respect  of  its  being  absolutely  forfeited  TtniovIhTY, 
xxpon  attainder  of  felony ;  when  real  property  is  only  forfeited 
during  life  ;  and  by  the  circumstance  of  its  not  in  general  being 
rateable  to  the  relief  of  the  poor ;  (6)  and  by  the  modes  of  ac- 
quiring an^  transferring  it  without  deed,  which  is  essential  even 
at  common  law  to  the  transfer  of  any  permanent  or  freehold 
interest  in  real  estate,  or  any  easement  relating  thereto ;  (c)  and 
by  its  passing,  upon  the  death  of  the  owner,  to  his  executor  or 
administrator  for«  the  benefit  of  creditors  or  legatees,  or  the 
next  of  kin,  and  not  to  the  heir.  There  are,  however,  cases  in 
which  some  kinds  of  personal  property  in  some  respects  resem- 
ble realty,  and  partake  of  its  incidents,  and  vice  versa.  Thus 
an  heir-loom  and  title  deeds  relating  to  an  estate  in  the  hands 
of  the  owner  for  the  time  being,  are  in  some  respects  in  the  na- 
ture of  personalty,  and  regarded  as  moveables,  and  recoverable 
in  an  action  of  detinue ;  but  they  descend  to  the  heu*  with  the 
real  estate ;  whilst  a  lease  for  years  of  land,  although  for  a  1000 
years,  yet,  as  creating  only  a  temporary  interest  in  the  realty, 
and  being  liable  to  forfeiture  and  sale  under  an  execution  and 
other  contingencies,  is  mere  personal  assets  in  the  hands  of  an 
executor,  on  account  of  its  want  of  that  durability  in  point  of 
time  which  is  supposed  to  exist  in  the  case  of  a  freehold  in- 
terest, though  merely  for  the  life  of  another,  (d)  These  and 
other  peculiarities  are  essential  to  be  kept  in  view,  and  will  be 
more  fully  noticed  as  we  proceed. 

Personcd  things  are  principally  of  two  descriptions :  firsts 
such  as  are  tangible,  and  actually  separated  from  real  property, 
or  readily  so,  and  therefore  in  legal  consideration  supposed  to 
be  moveables^  and  are  or  may  be  in  the  actual  visible  possession 
of  the  owner ;  or  secondly ^  such  things  as  are  considered  choses 
in  action^  where  the  owner  has  not  the  actual  occupation  or  pos- 
session of  the  thing,  whether  money  or  other  specific  chatte), 
but  must  resort  to  an  action  to  enforce  actual  possession. 

Another  important  rule  generally  prevails,  particularly  in  the 
construction  of  criminal  statutes,  namely,  that  when  a  ship  or 
other  article  is  named,  it  imports  a  thing  perfect  and  complete,  (e) 
unless,  as  sometimes  is  the  case,  the  statute  expressly  declare 
that  the  provision  shall  extend  to  an  unfinished  article,  as  in 


!1 


(b)  Bum's  J.,  Poor,  63  to  68.  S  Leach,  887;  Rex  ▼.  Yate$,  Rj.  k  Mood. 

[e)  5  B.  &  Crcs.  lf*J1.  170  ;  «  Stark.  11.  67.      If  only  the  half 

id)  3  Russ.  R.  376,  antet  84,  n.  (a).  of  a  bank  uote  be  stolen,  it  should  be  dt*> 

(e)  In  larceny  of  a  bill  of  exchange,  it  scribed  accordingly,  Rex  v.  Mead,  4  Car. 

must  have  been  a  vaUd  instrameut,  or  it  will  &  P.  535. 

not  answci  the  description,  I7ec  v.  Pookj/, 
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CHAP.  III.    whose  hive  they  had  proceeded.    And  it  may  be  taken  as  a 
To"^"     general  rule,  with  respect  to  such  description  of  personal  pro- 

PtHsowALTY.  perty,  that  a  civil  action  might  be  supported  for  taking  the  same 
out  of,  or  injuring  the  same  whilst  in  the  actual  possession  of 
the  qualified  owner.  But  with  regard  to  tioild  animals  or  fish 
when  alive  in  a  state  of  nature,  or  at  large  either  on  land  or  in 
water,  and  not  recently  escaped  from  the  usual  place  of  con- 
finement, there  is  not  at  common  law  any  such  property  as 
would  enable  any  supposed  owner  to  indict  a  party  for  larceny 
in  taking  the  same  ;  and  an  indictment  for  stealing  a  pheasant 
value  40f .  of  the  goods  and  chattels  of  R.  S.  was  held  insuffi- 
cient, for  in  cases  of  larceny  of  animals  yb*<s»a/«r^,  the  indict- 
ment must  show  that  they  were  either  dead,  tamed,  or  confined, 
for  otherwise  it  will  be  presumed  they  were  alive  and  in  their 
original  wild  state  of  nature,  and  that  it  is  not  sufficient  to  add, 
of  the  goods  and  chattels  of  such  a  one,  {x)  though  an  action 
of  trespass  might  be  supported  for  taking  game  when  dead,  or 
when  upon  the  land  or  out  of  the  actual  possession  of  a  particu- 
lar person,  when  he  is  considered  the  qualified  owner;  and 
modern  acts  expressly  provide  pecuniary  penalties  for  taking 
game  or  fish  under  such  circumstances,  (y)  Trespass  in  ge- 
neral lies  for  taking  any  animal  or  bird  whatever  out  of  the 
actual  possession  of  a  person  who  has  secured  the  same;  but 
no  action  lies  for  enticing  from  the  premises  of  the  owner  and 
afterwards  killing  or  injuring  a  cat,  which  is  not  considered  of 
any  value  in  law»  or  any  naturally  wild  animal.  And  no  indicia 
ment  lies  for  stealing  a  dog,  cat,  bear,  fox,  monkey,  or  ferret, 
although  taken  out  of  the  possession  of  the  owner ;  («)  though 
whilst  in  actual  possession,  even  a  ferret  and  other  animals, 
however  inferior,  would  pass  as  part  of  the  personal  estate  to 
the  executors,  (a) 

As  this  absence  ot  criminal  punishment  in  many  cases  of  ani- 
mals (the  possession  of  which,  for  purposes  of  sport  or  pleasure, 
become  in  a  degree  valuable  to  mankind,)  was  found  to  encou- 

(j)  "Rex  ▼.  Rough,  t  East's  P.  C.  607.  taken  thereon.    In  E.  T.  181 8,  the  judges 

(3^)  7  &  8  Geo.  4,  c.  29,  and  1  &  3  W.  4,  met  and  considered  the  case :  they  were 

G.  St*  of  opuiion  that  ferrets,  though  tame  and 

(s)  t  East's  P.  C.  614 ;  Rjtx  v.  Searing,  saleable,  could  not  be  the  subject  of  lar- 

Ruis.  &  Rj.  C.  C.  330 ;  Burn's  J.  Lar-  ceny,  and  that  judgment  ought  to  be  ar- 

ceny.     Indictment  for  stealing  **five  live  rested. 

tanuferreit,  cot^ned  in  a  certain  hutch,*'  A  summary  jurisdiction  is  now  given  to 

of  the  price  of  15«.  the  property  of  Daniel  justices  of  the  peace  by  7  &  8  G.  4,  c.  29, 

i*^icer.  The  jury  found  the  prisoner  guilty,  sect.  31.    And  tamtd  or  confintd  ferrwts 

but  on  the  authority  of  3  East's  P.  C.  614,  would  dso  pass  to  an  executor  as  part  of 

where  it  is  said  tU%i  ferrets,  amongst  other  the  personal  estate  of  the  owner.   Toller, 

tilings,  are  considered  of  so  base  a  nature^  Executors,  t  ed.  148. 

that  no  larceny  can  be  committed  of  them,  (a)  Toller,  Executors,  fed.  148;  Off. 

the  learned  judge  respited  the  judgment  Exc.  58;  3  Bac.  Ab.  67;  t  BJa*  Com. 

until  the  opinion  of  the  judges  could  be  393. 
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rage  small  injuries  in  the  nature  of  larceny,  it  has  been  recently     CHAP.  III. 
provided,  that  to  steal  any  dogy  or  any  beast  or  bird  ordinarili/      '   ^0"^' 
kepi  in  a  state  of  confinement ^  and  not  constituting  the  offence   Pbhsqnaltt. 
of  larceny  at  common  law,  may  be  punished  by  summary  pro* 
eeeding  before  a  magistrate  with  a  conviction  in  20/.  penalty, 
and  the  punishment  is  to  be  increased  on  repetition  of  such  an 
ofience.  (b)     And  the  killing  or  taking  away  pigeons  or  houses 
dotes  when  at  large  and  under  circumstances  not  amounting  to 
a  felonious  taking  at  common  law,  subjects  the  offender  to  the 
penalty  of  two  pounds ;  (c)  and  the  taking  fish  is  by  the  same 
act  especially  prohibited  under  certain  penalties,  {d)     The  tak- 
ing deer,  (e)  and  hares  and  eonies  in  warrens  or  places  used  for 
breeding  or  keeping  the  same,  (/)  also  is  prohibited  and  punish- 
able under  the  same  act.    With  respect  to  game  in  general, 
fijU  provisions  are  enacted  by  a  still  more  recent  act.  (g) 

Decoys  (being  a  preserve  for  wild  fowl)  are  merely  protected 
at  common  law ;  and  if  they,  by  long  permission  of,  or  without 
interruption  from  the  owners  of  adjacent  property,  become 
established,  such  owners  may  so  far  become  restrained  in  the 
free  enjoyment  of  their  own  adjacent  land,  that  they  could  not 
legally,  at  least  after  twenty  years*  quiescent  enjoyment,  fire  off 
a  gun  so  near  the  same  as  to  firighten  away  the  fowl,  and  would 
be  liable  to  an  action  for  so  doing ;  (A)  but  the  recent  acts 
against  larceny  and  malicious  injuries,  and  for  the  protection  of 
game,  do  not  contain  any  enactments  for  the  protection  of 
decoys  or  wild  fowl,  though  there  are  enactments  relating 
to  snipes  and  the  eggs  of  wild  fowl.  The  law  recognizes  no 
property  whatever  in  rooks,  and  therefore  no  action  lies  for 
maliciously  firing  off  guns  so  near  to  a  rookery  as  to  frighten 
the  birds  and  deter  them  from  breeding  in  the  plaintiff's 
trees,  (t) 

2.  With  respect  to  inanimate  tangible  property,  either  actually  2.  inanimate 
moveable  or  capable  of  being  removed  or  separated  without  ™<»^^«We  per- 

*  ^  *  sonaJ  propertjr^ 

great  injury  to  the  realty,  they  are  generally  known  by  the  and  what  are 
appropriate  technical  terms  "  goods  and  chattels^**  and  which  chattcU.*"^ 
include  for  some  pui^ses,  money,  valuable  securities,  and 
other  mere  personal  eBects.(k)    But  there  are  other  expres- 


(6)  7  &  8  Geo.  4,  c.  «9,  s.  31.  and  Willee's  Rep. 

(c)  Id.  ••  33.  (/  )  7  &  8  Geo.  4,  c.  29,  i.  SO  ;  aod  see 

{d)  Id.  ».  34,  35.  the  Game  Act,  1  &  S  W.  4,  c.  3?. 

(f)  Id.  s.  «6,  &c. ;  9  Geo.  4,  c.  69 ;        te)  1  &  «  W.  4,  c.  3«. 
5  Car.  k  P.  135.     Deer,  in  a  private  in-        ih)  11  East,  574 ;  S  Bar.  &  C.  934. 
dosorcmaj  be  dtstrained,  3  Thomases  Co.        (i)  SBar.&C.934;  4l>owl.&R.518. 
Ul.  261,   note  (11);    Co,  Lit.  47,   a.,         (k)  S  Bla.  C.  384,387;  7  Taunt.  188; 

note  (11);  Uan^reaTe*!  3  B\k.  Com.  8;  4  Moore,  73;  4  B.  Ac  Aid.  206,  fwir. 
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CHAP.  IIL  sions  which  have  from  time  to  time  been  ueed,  especially  in 
I.  BioBT*  ^1^  ^^j  Jq  ^^  ^f  parliament,  which  have  received  particular 
PsasowALTY.  construction.  The  term  ^^  goads  and  ehaiteU*  include  not  only 
personal  property  in  possessioa,  but  alao  choses  in  action,  pre« 
sently  enumerated.  (/)  The  term  **  ekmiier'  is  more  compre- 
hensive than  that  of  ^' goods"  and  will  indude  all  animate  as 
well  as  inanimate  property,  and  will  also  include  a  chattel  real, 
as  a  lease  for  years  of  house  or  land,  which,  though  issuing  out 
of  land,  is  not,  as  we  have  seen,  considered  to  be  real  property, 
and  does  not  descend  to  the  heir,  but  passes  like  other  person- 
alty to  the  executor  of  the  owner,  (m)  and  as  personalty, 
not  real  property,  under  the  insolvent  acts,  (n)  So  trees  sold 
or  reserved  upon  a  sale,(o)  and  emblementSsip)  pass  under  the 
term  '^  chatteV  The  term  ^*  goods"  will  not,  in  a  deed  or  con- 
tract, in  general,  include  *^  fixtures,^  but  the  word  **  effects'* 
would  embrace  them,(jF)  and  even  invalid  Exchequer  bills 
are  effects  within  the  meaning  of  15  Geo*  S,  c.  18;  (r)  and 
the  words  '^  effects  •both  real  and  personal,"  in  a  will,  would 
even  pass  freehold  estates,  and  all  chattels  whether  real  or 
personal.  («)  The  term  *^  property"  has  received  various  con- 
struction's ;  it  has  been  held,  that  a  bequest  of  ^'  all  the  testator's 
property*"  in  a  particular  house,  will  not  pass  a  bill  of  exchange, 
mortgage  bond  and  banker's  receipt,  though  cash  and  bank 
notes  would  have  passed,  they  being  quasi  cash,  because  bills 
and  bonds  are  considered  as  mere  evidence  of  title  to  things 
then  out  of  the  house,  and  not  actual  things  or  property  io  it;  (0 
nor  can  a  bank  note  or  bill  of  exchange,  or  deed,  or  security, 
or  other  chose  in  action,  be  taken  in  execution  or  as  a  distress 
for  rent,  though  in  general  all  visible  goods  and  chattels  may 
be  taken. («)  However,  bills  of  exchange  are  "goods  and 
chattels**  within  the  Bankrupt  Act,  so  that  the  fraudulent  de- 
livery of  them  in  preference  to  a  particular  creditor  has  been 
holden  to  constitute  an  act  of  bankruptcy.  (;r) 

With  respect  to  the  meaning  and  effect  of  the  wocds  "goods 
and  eiaiiels"  and  other  expressions  in  a  foitf,  it  has  been  held, 
that  the  word  "  goods,''  and  equally  the  word  "  ehaitels"  used 
simply  and  without  qualification,  will  pass  the  whole  personal 
estate,  including  even  stock  in  the  funds;  but  whether  stock 
will  or  will  not  pass  under  the  word  '^  monies"  or  under  the 

(J)   1i  Coke,  1 ;  1  Atk.  1S«.  (p)  Cora.  Dig.  B^pds,  A.  ?.  post  90,  9« 

(m)  Co.  LiL  lis.  (9)  7  Taunt.  188 ;  4  J.  B.  Mo«e,  73; 

(n)  3  Ross.  K.  376.    Leaseholds,  how-     4  H.  &  Aid.  206. 

ever,  as  relating  to  laod«  wili  b«  coostdered  (r)  1  New  Rep.  1. 

in  the  next  chapter.  (»)  3  Bro.  P.  C.  388. 

(0)  Toiler,  Ex,  «d  ed.  194. 195  j  Hob.  (t)  1  Sch.  h  Lef.  318;  11  Ve«.  66J. 

173;  11  Cok0,5O;  Cora.  Dig*Bicfis.  H.;  («)  Bard^r.  53,  and  9£asi^  48. 

2  SauQd.  Index.  7re<v.  («)  Cummin^  ▼.  B^ilf,  6  Bing.  371. 
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word  "goodf,**  or  iiader  the  word  ^*  chaitebt'  depends  upon     CHAP.iil 
the  whole  context  of  the  will,  and  it  was  held,  that  a  bequest  of      '  t'J'"" 
"  all  monies,  goods,  ekattels,  clothing,  &c.  the  testator's  pro*   P»»>onalty« 
party,  which  may  remain  after  paying  my  funeral  charges  and 
debts,"  will  pass  the  testator's  interest  in  stock  and  money,  (y) 
but  a  bequest  of  '*  all  the  rest  of  my  monep/*  without  other 
words,  will  not  pass  sio€i.{z) 

Ships  and  Vessels^  in  respect  of  their  great  importance  in  Shipt, 
commerce,  have  been  distinguished  by  particular  enactments, 
and  m  many  respects,  and  principally  by  the  Register  AcU, 
relating  to  their  construction,  and  the  evidence  of  their  owner- 
ship, and  the  modes  of  transfer,  (a)  The  Bankrupt  Act  also 
expressly  exempts  ships,  the  mortgage  or  transfer  of  which 
has  been  duly  registered,  from  passing  under  the  general  law 
to  the  assignees  of  a  bankrupt,  in  respect  of  his  being  in  pos- 
session as  reputed  owner,  (6)  and  even  a  new  rudder  and  cord- 
age bought  spedfically  for  such  a  ship,  though  not  actually 
attached  to  it  at  the  time  of  the  act  of  bankruptcy  of  such 
mortgagor,  will  stand  on  the  same  footing  as  the  ship,  and  will 
pass  to  the  mortgagee  as  parts  thereof;  (&)  and  a  contract 
rehting  to  the  sale  of  a  ship  need  not  be  stamped*  (c)  A  ship  . 
usually  is  described  by  name,  together  with  all  her  tackle^ 
apparel,  rigging,  sails,  yards,  and  furniture  thereto  belonging,  of 
the  value  of  so  much,  and  which  description  is  usual  and  proper 
in  trover,  {d)  There  are  several  particular  provisions  against 
criminal  injuries  to  ships,  which  will  hereafter  be  noticed.  (^) 

3.  Various  growing  vegeiableSf  termed  in  law  emblemenis,  and  s*  Growing 
properly  speaking  the  profits  of  sawn  land,  but  extended  in  law  Ci^,  cro^a^^d 
not  only  to  growing  crops  of  oonv  but  to  roots  planted,  and  «nbiemenu. 
other  ammal  ariijicial  profit,  are  deemed  personal  property, 
and  pass  as  such  to  the  executor  or  admimstrator  of  the  occu- 
pier, whether  he  were  the  owner  in  fee,  or  for  life,  or  for  years, 
if  he  die  before  he  has  actually  cut,  reaped  or  gathered  the 
same;  and  this,  although  these  being  affixed  to  the  soil  for  some 
purposes,  might  be  considered,  whilst  growing,  as  part  of  the 

realty.    AU  vegetaUe  productions  are  so  classed  when  they 

'      I  ■  ip-^— ^^— — .j^^^— .^^— —  « ■■  .       p»p— ^—      —^^.^^    I  I 

(y)  KendaU  t.  Ketidaa,  4  Run.  R.         (a)  S  Geo.  4,  c.  109,  1 10 ;  7  Geo.  4,  c. 

360.    The  cases  in  equity  which  hrtuk  48  ;  see  Chit  Col.  St.  Ships, 
in  DpoD  the  eateuMTe  appKcation  of  the         (6)  6  Geo.  4,  c.  16,  s.  7t ;  and  see  5 

wordi  -  goods  and  chattels,"  proceeded  B.  &  Aid.  91 8. 

opon  the  fmrtkular  language  of  the  wills  (c)  6  Geo.  4,  c.  41  ;  1  Dans,  it  Llojd, 

opon  which  thej  arose,  Id.  370 ;  3  Swinb.  35 ;  9  Man.  ^  R.  l€l. 


930.  (d)  Morg.  Prec.  Trerer  for  a  Ship, 

(t)  Gctden  ▼.  JkUerdl,  at  Rolb'  Court.         (e)  7  &  8  Geo.  4,  c.  30,  Si  9:  and  i 
14  Dec.  183S  i  see  jMsr»  96,  97,  Utle  Stock.     4  C.  &  P.  559,  569,  ]mK. 
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CHAP.  III.    are  raised  annually  by  labour  and  manure^  which  are  consider- 
1GH18     ations  of  a  personal  nature.    They  include  com  growing  and 


TO 


Personalty,  the  year's  produce  of  growing  cropSf  though  from  old  roots,(/) 
and  of  saffron^  hemp^  flax,  and  as  it  seems,  clover,  saintfoin, 
and  every  other  yearly  production,  in  which  art  and  industry 
have  combined  with  nature,  {g)  But  natural  meadow  grass, 
though  previously  manured,  and  bush  harrowed,  and  shut  up 
for  a  crop  of  hoy,  does  not  go  to  the  executor,  if*  his  testator 
die  before  severance; (A)  nor  fruit  growing  on  trees ;(t)  though 
on  the  above  principle  growing  melons,  cucumbers,  artichokes, 
parsnips,  carrots,  turnips,  and  the  like,  belong  to  the  executor, 
in  respect  to  the  labour  and  trouble  in  cultivating  and  rearing 
those  annual  productions,  {k)  Manure  in  a  heap,  before  it  is 
spread  on  the  land,  is  also  a  personal  chatteL(/)  If  a  tenant 
for  life  or  pur  outer  vie  die,  his  executor  is  entitled  to  emble- 
ments, (m)  and  the  advantages  of  emblements  are  extended  to 
parochial  clergy  by  the  statute  S8  Hen.  8.  c.  11 ;  {n)  but  a  parson 
who  resigns  his  living,  or  forfeits  by  his  own  act,  (o)  is  not 
entitled  to  emblements,  although  his  lessee  is.  ( p)  By  devue  the 
devisee  may,  without  express  words,  be  entitled  to  the  growing 
crops,  (f)  But  a  legatee  of  the  goods,  stock,  and  moveables  on 
a  farm,  is  entitled  to  growing  corn  in  preference  both  to  the  de- 
visee of  the  land  and  the  executor, {r)  So  a  tenant  at  will  or 
sufferance,  the  duration  of  whose  tenancy  is  uBcertain,  is,  if  the 
lessor  suddenly  determine  the  tenancy,  entitled  to  emblements,(«) 
and  at  common  law,  Jructus  industriales,  as  growing  corn  and 
other  annual  produce,  which  would  go  to  his  executor  upon 
death,  may  be  taken  in  execution,  (^)  but  the  appraisement  and 
sale  thereof  are  regulated  by  statute,  (»)  and  by  statute  growing 
crops  may  be  taken  as  a  distress,  and  sold  when  ripe,  {v)  But 
a  crop  of  natural  grass,  growing  at  the  time  of  the  death  of  a 
tenant  for  Ufe,  does  not  belong  to  his  executor,  but  goes  to  the 
remainderman.(a7) 


(/)  Co.  lit.  55  b,  note(l);  Cro,  Car. 
515. 

(g)  Com.  Dig.  Biens,  G.  1 ;  Co.  Lit 
55  b ;  f  Freem.  tf  10;  t  Bla.  C.  12S,  If 3; 
Toller,  2d  ed.  149,194. 

(h)  Swinb.  954;  Toller's  Ex.  194,  «d 
ed.  192;  6  East,  604;  8  East,  539;  9B. 
&  C.  577. 

(t)  Toller's  Ex.  Sd  ed.  199, 193. 

(k)  Rol.  Ab.  728;  4  Bum's  Ecc.  L. 
254* 

(0  11  Vin.  Ab.  175;  Sty.  66. 

<m)  Toller,  2d  ed.  203. 

<n)  1  Rol.  Ab.  655;  2  Bla.  C.  123; 
Toller,  2d  cd.  207. 


(o)  7  Bing.  154. 

(p)  2  B.  &  Aid.  470, 

{q)  6  East,  604;  8  tast,  339;  2  Bla. 
C.  122,  note  4,  403,404;  Toller,  2d  ed. 
202,  203. 

(r)  Id.  ibid.;  Winch,  51,  and  other 
cases ;  Toller,  2d  ed.  203. 

(«)  10  Bar.  U  C.  720. 

(t)  Tidd,  9th  ed.  lOOl ;  Gilb.  Exe.  19 ; 
1  Salk.  368;  1  Y.  &  J.  398 ;  3  Alk.  iS  : 
3  Bar.  &  C.  368  ;  M*Clel.  207, 

(u)  56  Geo.  3,  c.  50. 

M  llGeo.  2,  c.  19. 

(x)  9  Bar.  &  C.  577. 
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At  one  time  it  was  held  that  a  crop  of  growing  tomips^  chap.  hi. 
growing  potatoes,  or  com,  partook  so  much  of  the  real  pro-  *•  *^*°"" 
party  where  they  were  growing  and  continuing  to  improve,  that  Phsonalty. 
a  sale  of  them  was  in  effect  a  sale  of  an  interest  in  or  concern- 
iDg  land,  and  that  unless  the  contract  of  sale  were  in  writing, 
and  signed  by  the  vendor,  it  was  therefore  void  under  the 
statute  against  frauds,  39  Car.  2,  c.  S,  s«  4.  (y)  Afterwards  a 
distinction  was  taken  as  to  the  degree  of  maturity,  and  the  time 
of  the  year  when  the  sale  took  place ;  and  if  a  crop  of  potatoes 
were  sold  in  November,  when  they  had  done  growing,  the  land 
was  considered  and  termed  merely  a  warehouse,  and  the  sale  in 
effect  only  of  personalty  ;(r)  but,  finally,  another  and  more 
sensible  principle  was  established,  and  which  still  prevails,  that 
when  the  growing  crop  is  of  such  a  nature  as  that  it  would  con- 
stitute embkments  going  to  an  executor  in  case  of  death,  the 
same,  in  whatever  state  of  maturity  it  might  be,  is  to  be  considered 
as  goods,  and  not  an  interest  in  land,  (a)  though  it  might  be 
otherwise  in  the  case  of  a  sale  of  a  growing  crop  of  natural 
grass.  (6)  A  sale  of  growing  underwood,  to  be  cut  by  the  pur- 
chaser, has  been  considered  a  sale  of  an  interest  in  land,  (c) 
though  after  the  wood  or  trees  have  been  cut  it  would  be  other- 
wise, (d)  And  now  a  sale  of  such  underwood  or  of  growing 
trees  would  be  considered  as  merely  a  sale  of  goods,  (e)  It  has 
been  observed,  that  the  apparent  desire  of  the  courts  rather 
to  escape  from  the  rule  in  Croshf  v.  Wadsworth,  respecting  the 
sale  of  a  growing  crop  of  meadow*grass,  without  overruling  that 
case,  renders  it  difficult  to  apply  the  law  to  individual  cases,  {fy 

Growing  plants,  vegetables,  herbs,  and  fruits,  are  treated  Uke 
emblements,  and  are  enumerated  and  protected  as  if  personal 
property  by  particular  enactments  against  criminal  injuries, 
whether  in  the  nature  of  larcenies  or  malicious  injuries,  {g) 
Thus  the  stealing  any  plant,  root,  fruit,  or  vegetable  production 
growing  in  any  garden,  orchard,  nursery  ground,  hothouse, 
greenhouse,  or  conservatory,  is  punishable  summarily  before  a 
justice  by  imprisonment  and  hard  labour,  for  not  exceeding  six 
calendar  months,  or  the  payment  of  the  value  of  the  article 
stolen,  and  a  penalty  not  exceeding  SO/.;  and  a  subsequent 
offence  is  felony;  (A)  but  a  young  fruit  tree  is  not  a  plant  or 

(9)  CrM6y  ▼.  Wadnrorih,  6  East,  eXH\  (c)  1  Yoonge  &  J.  396 ;  bat  see  1  Ld. 

iMmcrwn  v.  £Uu,  «  Taunt  ISB ;  8  M.  &  Raym.  188  ;  Sugd.  V.  &  P.  75,  76. 

S.205.  (d)  4  Moore,  547;  6  Moore,  114;  S 

(z)  S  M.  &  S.  f05 ;  11  East,  368 ;  5  Bing.  3. 

B.  k  C.  889 ;  S  B.  &  C.  357.  (e)  9  B.  &  Cres.  561. 

(a)  9  Bar.  &  Cres.  577 ;  and  Me  10  (/)  Sogd.  V.  U  P.  8tb  ed.  77, 78. 

Btf .  &  Cres.  446 ;  Gow,  R.  109.  (f^  7  &  8  Geo.  4,  c.  89,  SO. 

(})  6  East,  608 ;  but  see  1  Ld.  Raym.  (i)  Id.  c.  89,  s.  48. 
188 ;  Sagden's  V.  &  P.  76. 
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CHAP.  m.  vegttaUe  ptodttctkm  within  the  meaniiig  of  this  act ;  (t)  and 
I.  RscBTfl     ^^  stealing  any  cultivated  root  or  phtnt  used  for  food  or  medi* 

PimsoifALTT.  cine^  or  distilling,  or  dying,  or  any  manufacture^  not  being  in  a 
garden,  orchard,  or  nursery  ground,  is  a  minor  o&nce,  punish^ 
able  summarily,  with  not  exceeding  one  calendar  month's  im*- 
prisonment,  or  the  value,  and  80s.  (j)  Malicious  injuries  to  the 
like  and  other  properties  are  punishable  even  in  an  higher 
.  degree ;  (ft)  and  though  a  tree  be  not  totally  destroyed,  yet  if  it 
be  cut  or  broken,  and  materially  damaged,  the  case  is  within 
the  act.  (/) 


4.  rixtures,  &c.      4.  Fixtures^  if  annexed  to  the  freehold  for  the  purposes  of 

agriculture,  or  otherwise  than  for  trade,  or  where  there  is  a 
covenant  to  leave  all  improvements,  belong  to  the  landlord,  (m) 
But  when  put  up  for  the  purposes  of  trade^  or  when  what  are 
usually  termed  tenant*s  fixtures,  such  as  grates»  stoves^  &c.  they 
are  in  general  removeable  by  the  tenant ;  (n)  and  even  trees  in 
a  garden,  when  used  for  the  purposes  of  trade,  as  in  nursery 
gioundsi  are  removeable  by  the  tenant ;  (o)  but  then  he  must 
remove  them  during  his  tenancy,  or  they  become  the  property 
of  the  landlord ;  (p)  or,  at  least,  a  tenant  strictly  at  will  must 
remove  within  a  reasonable  time ;  (q)  and  if  a  tenant  hare 
oovenanted  to  leave  all  improvemefds,  he  oannot  then  legally 
remove  any  fixtures  that  would  rank  under  such  general 
terms ;(r)  and  in  case  of  the  sale  of  a  freehold  estate,  if  the 
vendor  do  not  remove  fixtures  before  he  executes  the  convey- 
ance, they  pass  to  the  purchaser,  (i)  When  removeaUe  by  the 
tenant,  the  fixtures  put  up  may  be  taken  and  sold  under  an 
execution  against  him.  (0  But  fixtures  put  up  by  a  freeholder 
could  not  be  so  taken«  («) 

Fixtures  and  growing  trees,  part  of  the  firediold,  and  when 
annexed  thereto,  cannot  by  common  law  or  statute  be  taken  as 
a  distress  for  rent,  nor  if  they  be  wrongfully  so  taken  will 
repbvin  be  the  proper  remedy,  as  that  is  sustainable  only  for 
taking  goods  and  ohattds.  (a?)    So  trespass  for  severing  and 


(0  ttex  T.  ^lodges,  1  Mood.  &  M.  341. 

6)  7  «c  8  Geo.  4,  «« t9,  49. 

{k)  7&8Geo.4,  c  SO,  1. 16;  Mony 
as  to  hop  bindi,  and  felony  in  other  casH, 
Id.  s.  19  to  29 ;  S  B.&  Cres.  e08. 

(/)  TovJor'f  COM,  R.  &c  R.  379. 

(m)  9  East,  58;  4  Moore,  281,  440; 
S  B.  Ac  Aid.  1i)5;  8  B.  &  Cret.  608; 
9  Bing.  24 ;  Amos  on  Fixtures ;  2  Stark. 
R.  403 ;  3  Thomas's  Co.  Lit.  SSS,  234, 
note  (3). 

(n)  Id.  ibid. 

(o)  PanUm  v.  UoherU,  2  tlast.  88. 

(p)  1  B.  &  Adolp.  394;  1  Hen.  Bla. 


258 ;  2  East,  88  ;  8  Bing.  186. 

{q)  10B.&Cres.720. 

(r)  9  Bing.  24;  3  Simoits,  450;  1 
Tkunt.  19;  2  B.  &  Cres.  608. 

(r)  2Bar.flc€res.76. 

(t)  1  Salk.  968 ;  3  Atk.  13 ;  M*Clel. 
217  ;  9  B.  &  C.  368 ;  Tidd,  9  ed.  1001. 

(tt)  5  B.  &  Aid.  625;  Tidd,  9  ed. 
1008. 

(x)  Fixturm,  4T.R.  564;  2  Saond. 
84 ;  Maehinay  fixed,  M'Clel.  217,  216  ; 
Trees,  3  Mooie,  96i  19  Price* 459 ;  2  Id. 
49U 
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taking  aimy  fixtures  is  the  proper  remedy,  and  not  trover.    In    chap.  hi. 
trespass  for  taking  goods,  chattels,  and  egfecU^  the  plaintiff     ^  ^^"^' 
might  recover  the  value  of  severed  fixtures,  but  not  so  for  PgwowALTY. 
taking  goods  and  chatteb  only ;  (y)  and  unsevered  fixtures  are 
not  recoverable  in  trover ;  (z)  and  an  assumpsit  for  goods,  wares, 
and  merchandisw  sokl,  without  adding  efftctSy  the  price  or  value 
of  Jistures  could  not  be  recovered,  (a)    These  instances  show 
the  necessity  for  keeping  in  view  the  distinction  between 
removeable  and  actually  fixed  property,  although  the  latter 
might  be  readily  removed. 

It  was  always  a  larceny  and  felony  at  common  law,  if  the 
owner,  or  a  stranger,  or  the  thief,  sever  the  fixtures  and  chattels 
from  the  freehold,  and  the  thief  afterwards,  at  a  subsequent 
distant  time,  come  and  steal  them,  but  not  if  he  severed  them 
and  immediately  afterwards  carried  the  same  away ;  {b)  but  such 
severances  and  takhig  at  the  same  time,  or  attempting  to  sever 
from  any  building,  or  wherever  fixed  on  any  land,  are  now 
provided  for  by  7  &  8Geo.4,  c.  39,  s.  37  to  45 ;  and  it  should 
seem  that  the  stealing  of  brass  fixed  to  any  house,  church,  or 
odier  building  or  land,  (c)  or  even  to  tombstones  in  a  church** 
yard,  is  a  felony  under  that  act.  (d) 

5.  There  are  some  description  of  personal  property  tangible  5.  Property  par- 
and  moveable  of  a  msx^cf  character,  or,  as  Blackstone  describes,  reaitjfu^of^per- 
of  a  mongrel  amphibious  nature,  such  as  an  keir^loom,  or  tomb*  sonaity. 
ttones,  monuments^  &c.(e)  in  a  church,  or  the  coat  of  armour  of 
an  ancestor  there  hung  up  with  the  pennons  and  other  ensigns 
of  honour  suited  to  the  degree,  and  which  Courts  of  Equity  so 
far  regard,  that  besides  an  action  of  detinue  or  trover,  a  bill 
may  be  sustained  for  the  specific  delivery  thereof,  (f)  and  they 
descend  to  the  heir.(g)    The  title  deeds  to  an  estate  are  of 
this  nature,  and  foUow  the  legal  interest,  and  belong  to  the 
legal  owner  for  the  time  being ;  and  yet,  as  being  moveable, 
may  be  the  subject-matter  of  personal  actions,  as  trover  or  de*> 
tiDue.  (i) 

Shares  in  canaU^  bridges,  Sec,  though  interests  issuing  in  a  Canal  shares, 
degree  out  of  real  property,  are  usually  to  be  considered  as  per- 
sonalty, and  consequently  they  give  no  right  to  vote  for  a  member 

of  parliament,  though  under  a  particular  statute  it  was  held  that 

-  -  -  -  -  "  ' 

(y)  4  B.  &  Aid.  S06.  (e)  As  to  monaments,  ante,  Burial,  ofa. 

(i)  S  Bar.  &  Cres.  76.  il.  p.  50 ;  and  Jacob's  R.  180. 

(a)  t  Harsb.  R.  495 ;  4  J.  B.  Mooff,  (/)  Chit  £q.  Die.  Chattels  personal ; 

73;  4  B.  &  Aid.  S06.  and  id.  tit.  Estate,  IX. 

h)  1  Hale,  510 ;  S  Inst.  109.  (e)  S  Bla.  C.  4S8,  4^. 

(e)  lEatesP.€.59f ;  R.&R.C.C.S9.  (A)  3  Bar.  &  Add.  174 ;  4  Bing.  106; 

(t)  4  Car.  k  P.  S77.  S  Bla.  C.  4S8. 
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CHAP.  III. 
1.  Rights 

TO 
PEKSONALTr. 

6<  Stock  and 
propertT  in 
funds,  (k) 


a  mdoir  iwas  entitled  to  dower  in  respect  of  such  an  interest, 
which  in  that  act  was  declared  freehold,  (f) 

6.  With  regard  to  an  interest  in  the  funds  or  stock,  it  is  a  pecu- 
liar description  of  personal  property,  expressly  declared  to  be 
such,  and  not  to  descend  to  an  heir.  (0  It  is  a  property 
founded  on  numerous  statutes,  and  sometimes,  as  in  the  case  of 
the  five  per  cent,  bank  annuities,  is  merely  a  right  (though 
saleable)  to  receive  interest  in  the  name  of  dividends,  in  consi- 
deration of  the  delivery  of  a  sum  of  money  for  the  purchase  of 
such  interest,  (m)  It  is  therefore  not  subject  to  a  poor  rate.(») 
It  is  a  mere  chose  in  action,  (o)  It  is  devisable,  and  although  a 
statute  has  required  two  witnesses  to  attest  the  will,  they  are 
not  deemed  essential  in  equity,  {p)  But  no  interest  vests  in  the 
legatee  of  stock  before  the  executor  has  assented,  (q)  It  can- 
not be  taken  in  execution,  nor  can  the  dividends  payable  to  the 
owner  be  sequestrated,  (r)  though  the  entire  interest  is  liable 
to  distribution  under  the  statutes  against  bankrupts  («)  and 
insolvent  debtors.  (/)  Transfers  of  stock  are  expressly  exempted 
from  the  stamp  duty  ;(tt)  and  the  better  opinion  seems  to  be, 
that  an  agreement  for  the  sale  of  stock  is  not  within  the  statute 
against  frauds,  which  requires  agreements  for  the  sale  of ''goods, 
wares,  and  merchandize"  to  be  in  writing,  though  that  point 
seems  to  be  still  open  to  discussion,  (r)  There  is  a  material 
difierence  between  a  bequest  of  stock  and  a  devise  of  land ;  if 
a  person  devise  his  land  to  another,  and  afterwards  convey  it 
away  and  purchase  it  again,  or  if  he  materially  change  the 
nature  of  his  estate,  the  devise  is  revoked,  and  the  devisee  takes 
nothing ;  but  in  case  of  the  bequest  of  stock,  if  afl;er  making 
his  will,  the  owner  sell  it  out,  and  afterwards  buy  it  in  again, 
this  is  no  ademption  or  revocation,  for  if  the  selling  of  the  stock 
was  evidence  of  his  having  altered  his  intention,  his  buying  it 
in  again  is  considered  evidence  equally  strong  that  he  means 
the  legatee  should  have  it,  and  a  will  of  personalty  is  ambula- 


(i)  Hollit  V.  GoldHnck,  1  B.  &  C.  iK)5 ; 
King  V.  Thomas,  9  B.  2c  C.  1 14  ;  but  see 
«  Vcs.  J.  651  }  4  Vei.  J.  54«  ;  1  Geo.  4, 
c.t4;  d4Geo.3,c90;  4d Geo. S, c. 70 ; 
Rogers  on  Election,  27 ;  lee  fur|ber,  pott, 
ch.  iv. 

(Ac)  See  in  general  Coimriu  on  Con- 
tracts, 84  to  86  ;  3  Chit.  Crim.  U  284 ; 
Harrison's  Index,  tit.  Stock  ;  and  Chit. 
£q.  Digest,  tit.  Stock. 

(0  1  Geo.  1,  St.  S,  c.  19,  s.  9;  1  Ras- 
sel's  R.  583. 

(m)  See  in  general  Clarht  w,  Potoell,  M. 

T.   1832,  K.  B.  Newman,  attorney  for 

plaintiff;  Bailej,  attorney  for  defendant. 

C*t)  6   East,  182;  1  Nol.  P.  L.  160, 


216  ;  Burn's  J.  tit.  Poor,  67,68. 

(o)  P V.  Capper,  5  Price's  R.  «I7. 

(p)  1  Russell's  R.  589 ;  see  statutes, 
33  Geo.  3,  c.  28,  s.  14 ;  35  Geo.  3,  c.  14, 
s.  16;  7  Yes.  J.  452 ;  2  Bla.  C^  502,  note 
(18). 

(q)  1  Russ.  R.  596. 

(r)  McCarthy  v.  Goold,  1  Ball  &  B. 
387. 

(s)  6  Geo.  4,  c.  16,  s.  63. 

(0  7  Geo.  4,  c.  57. 

(ii)  55  Geo.  3,  c.  184,  schedule,  tit. 
Conveyance. 

(v)  Comyn's  R.  354 ;  2  P.  Wins.  307 ; 
6  T.  R.  67 ;  3  Chit.  Commercial  L.  984. 
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tory  until  the  instant  of  death.  (;r)    A  bequest  of  all  monies,    CHAP.  III. 

I    RlOHTB 

goods,  chattels,  clothing,  &c.  will  pass  the  testator's  interest  in        *  ^o 
stock,  (y)  but  a  bequest  of  "  all  the  rest  of  my  money'*  will  not    P««»onalty. 
pass  stock,  (s) 

With  respect  to  deeds  and  other  writings  they,  as  far  as  Securities  for 
respects  the  money  or  contract  secured  by  them,  are  considered  ™^°^^' 
to  be  choses  in  action,  for  some  purposes,  so  that  at  common 
law  no  indictment  could  be  sustained  for  taking  or  damaging 
them ;  but  which  offence,  as  well  as  the  forging  of  them,  are 
now  made  punishable.  The  recent  statute  7  &  8  Geo.  4,  c«  29, 
s.  5,{a)  enacts,  that  if  any  person  shall  steal  certain  enumerated 
secmities,  such  as  a  tally,  order,  or  other  security,  entitling  or 
evideDcing  the  title  of  any  person  or  body  corporate,  to  any 
share  or  interest  in  any  public  stock  or  fund,  whether  of  this 
kingdom  or  of  Ireland,  or  of  any  foreign  state,  or  in  any  fund 
of  any  body  corporate,  company,  or  society,  or  to  any  deposit 
in  any  savings'  bank ;  or  shall  steal  any  debenture,  deed,  bond, 
bitt,  note,  warrant,  order,  or  other  security  whatsoever  for 
money  J  or  for  paj/ment  of  money,  whether  of  this  kingdom,  or 
of  any  foreign  state  ;  or  shall  steal  any  warrant  or  order  for  the 
delivery  or  transfer  of  any  goods  or  valuable  thing,  he  shall  be 
guilty  of  felony,  of  the  same  nature,  and  in  the  same  degree,  as 
if  he  had  stolen  any  chattel  of  the  like  value,  and  that  each  of 
the  said  documents  shall,  throughout  that  act,  be  deemed  for 
every  purpose  to  be  included  under  and  denoted  by  the  words 
"  valuable  securitt/"  Those  words,  therefore,  introduce  a  new 
and  comprehensive  term,  as  far  as  regards  such  documents  in 
criminal  proceedings.  But  in  order  to  bring  either  of  the 
enumerated  securities  within  the  protection  of  the  larceny  act, 
it  must,  at  the  time  of  the  offence,  have  been  an  avail- 
able security ;  and,  therefore,  if  a  bill  or  note  be  not  properly 
stamped,  or  if  it  be  payable  upon  a  contingency,  the  stealing  it 


(x)  Partridge  ▼.  Partridge,  Cas.  T. 
Talb.  226  ;  1  Kuss,  &  M.  629;  Toller,  2 
ed.  333;  and  see  1  Rum.  &  M.  221,  &c. 

(y)  Kaidaii  r.  Kendall,  4  Russ.  R.  360. 

(f)  I  Tonj.  &  R.  «dO,  «72  ;  Goiden  v. 
lUtereU,  in  Roll*s  Court,  I4tli  Dec.  1832. 
lo  this  case  the  testator,  after  giving  a  pe- 
cuniary legacy  of  100/.,  bequeathed  to  his 
brother  '*  all  the  rest  of  his  money"  and 
then  disposed  specifically  of  certain  per- 
sonal chattels.  It  appeared  there  was  a 
oonsidrrable  buid  of  stock,  which,  as  well 
as  some  articles  of  hooschold  furniture  not 
specifically  bequeatlied,  the  testator  had 
not  noticed  in  his  will ;  and  the  question 
was,  whether  the  gift  of  **  all  the  rest  of 

VOL.  I. 


his  money,"  after  the  pecuniary  legacy* 
would  pass  this  sum  of  stock.  At  the 
hearing,  his  Honour  had  stated  that  the 
inclination  of  his  opinion  was  unfavourable 
to  ihat  construction  ;  and  on  looking  into 
the  authorities  his  impressions  had  been 
confirmed.'  The  term  *'  money*'  could  not 
pass  strick  without  context,  and  there  was 
no  context  in  this  instance  to  explain  that 
by  that  terra  the  testator  meant  the  stock 
to  pass.  Whatever,  therefore,  might  be 
conjectured  on  the  subject  of  intention, 
the  court  was  not  at  liberty  to  depart  from 
its  settled  principles  which  applied  to 
cases  of  this  nature. 

(o)See  Ry.  &  Mood,  C.  C.  15A. 
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RIOHTS  TO  PERSONALTY, 


?^R^^'  ^^^  ^^^  ^  punUhftUe  under  this  act,  (6)  though  it  would  be 
TO  otherwise  as  respects  forgery,  (c) 

Personalty.  ^^  common  law  also  actions  may  be  supported  for  injuring 
or  taking  away  either  of  those  documents,  when  of  any  Talue, 
precisely  the  same  as  if  they  were  any  other  personal  chattel  ;{d) 
and  when  they  relate  to  real  estate,  the  ownership  of  the  latter 
generally  draws  to  it  the  property  in  the  deeds ;(«)  and  a 
person  may  even  be  held  to  bail  and  arrested  in  an  action  of 
trover  or  detinue,  for  a  deed  sworn  to  be  of  a  named  value,  by 
leave  of  a  judge,  (f)  So  tiiat  although  these  documents  are 
mere  evidence  of  a  r^ht  to  receive  money  or  property,  and  are 
not  the  thing  itself,  and  are  therefore  considered  to  be  ohoses 
in  action,  yet  for  many  purposes  they  are  considered  to  be  of 
equal  value,  and,  as  in  the  instance  of  bank  notes,  are  traos- 
ferred  from  one  to  another  precisely  as  money. 

ft.  Penmal  2.  There  are  also  a  description  of  personal  property  which, 

cim.diitnot'^'    though  in  possession  as  respects  the  righi^  and  consequently 
tangibU^tueapy-  not   Strictly  choses  in   action,  yet  differ  from  mere  goods, 

because  they  are  not  tangible  or  visible,  though  the  thing  pro- 
duced from  the  right  may  be  perfectly  so.  Such  as  copyrights 
and  patent  rights,  either  in  books,  music,  (g)  busts  and  sculp- 
tures, (A)  engravings  and  prints,  (t)  and  patterns  for  prints  for 
linens,  cottons  and  calicoes,  (^')  and  patents  in  general.  (^ 
These  are  protected  and  regulated  by  various  acts  and  deci- 
sions, (m)  In  these  instances  the  subject-matter  of  the  right  is 
not  the  book,  the  bust,  &c.  produced,  but  the  exclusive  prrci- 
lege  of  continually,  for  a  certain  term,  printing  or  making  and 
vending  the  article;  such  right  or  privilege  is  obviously  not 
tangible ;  it  is,  therefore,  a  chattel  unlike  tangible,  moveable 
property;  it  could  not  be  seized  or  sold  under  an  execution 
i^aitist  the  goods  of  the  proprietor,  could  not  be  attached,  nor 
be  the  subject  of  a  donatio  mortis  causa,  and,  independently  of 
any  statute  regulation,  could  not  in  any  case  pass  by  delivery, 
for  it  exists  only  in  legal  contemplation.  The  transfer  of  a 
copyright  in  a  book  or  song  must,  by  express  enactment,  be  in 
writing,  and  attested  by  two  witnesses,  so  as  to  pass  the  inte- 
rest, and  enable  the  assignee  to  maintain  an  action  for  pirating 


(ft)  Tlcx  V.  Yates,  Car.  Cri.  L.  273 ; 
R.  &  M.  C.  C.  170.  S.  C  ;  Chit,  on  Bills, 
8  ed.  766, 767. 

(c)  Cbitty  on  BiHs,  8  ed.  74?.  See 
present  act  dg>iinst  Forger j,  stat.  11  G.  4^ 
c.  66,  id.  7:35  to  741. 

(d\  4  T.  R.  229. 

(e)  Id.  ibid.  3  B.  &  Adolph.  170. 

(/)  9  East,  325;  1  Taunt.  203;  8 
Price,  507 ;  Tidd,  9Ui  ed.  172. 


{g)  8  Anne,  c.  19  ;   54  Geo.  3,  c.  156. 

{h)  54  Geo.  3,c.  56. 

(i)  8  Geo.  2,  CIS;  7  Geo.  3,  c  38 ; 
17  Geo.  3,  c.  57. 

(fc)  27  Geo.  3,  c.  38  ;  34  Geo.  3,  c  f  3. 

(0  21  Jac,  l,c.  3. 

(m)  See  the  above  acts  and  decisions 
collected.  Chit.  Col.  Stat.  tit.  Copyrights, 
and  fully,  pnt,  InjuiKiionu 
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it;(»)  though,  perhaps,  an  admission  of  an  assignment  by  a    CHAP.  lH. 
wrong-doer  might  suffice,  (o)    In  all  other  respects  the  interest       '   to 
ID  the  privilege  resembles  other  personal  property,  and  would    P»«»o^'a''Ty» 
pass  under  the  Bankrupt  Act    and    Insolvent  Act  to  the 
assignee  and  to  the  executor  or  administrator,  in  case  of  death, 
under  a  bequest  of  goods  and  chattels. 

3.  The  next  principal  deseripiion  of  personal  property  are  3.  Ckmt  m 
ekoses  in  aeiian,  that  is,  rights  to  receive  or  recover  a  debt,  or  '^^' 
money,  or  damages,  for  breach  of  contract,  or  far  a  tort  con* 
NBCTED  wiik  Gpntract,  but  which  cannot  be  enforced  without 
action,  and,  therefore,  termed  choses,  or  things  in  action,  (p) 
Here  we  must  distinguish  between  the  deed,  or  bill  of  ex- 
change, or  other  security  for  a  debt,  or  document  afibrding 
eeidenee  and  security  of  a  right,  and  the  thing  ultimately  to 
be  recovered,  though  in  general  both  are  denominated  choses 
in  action.  The  deed,  or  foriting,  whether  on  parchment  or 
paper,  is  itself,  for  some  purposes,  a  chose  in  possession;  and 
we  have  seen  that  the  delivery  of  bills  of  exchange,  by  way  of 
firauduient  preference,  has  been  holden  to  be  a  delivery  of 
goods  and  chattels  within  the  Baidcrupt  Aet.{q)  But  the  money 
and  dcumkges,  thereby  secured,  are  strictly  choses  in  action 
until  actually  reduced  into  possession. 

The  principal  distinctions  between  personal  tangible  pro*  DiMtmetiambe- 
perty  in  possession,  and  choses  in  action,  are  several.     First,  !^!^^^n'|^*** 
the  former,  whether  money  or  goods,  may  be  taken  in  execu*  «^<»e> »  «^><^* 
tion  and  sold  for  the  debt  of  the  owner,  whilst  he  either  has 
or  is  entitled  to  immediate  possession  ;(r)  whereas  no  chose  in 
aetionf  or  mere  security  for  a  debt  or  performance  of  a  contract, 
can  be  so  taken  or  legally  seieed  or  transferred,  not  even  a  bank 
note,(.f)  and  a  fortiori,  not  a  bill  of  exchange,  promissory  note 
or  check  on  a  banker,  or  a  deed,  or  any  writing,  although  the 
money    thereby  secured  might  be    immediately  received.  (^) 
Nor  can  a  debt  or  claim  upon  a  third  person  for  damages, 
though  intrinsically  as  valuable  as  any  goods  in  possession,  be 


(k)  3  Manle  &  S.  7  ;  2  B.  &  Cres. 
866 ;  S  Stark.  R.  S89. 

(o)  4  Campb.  9;  1  Jac  &  W.  48J. 
To  pass  the  contingent  benefit  of  sunrWor- 
sblp,  see  poa,  107,  n.  (y) 

If)  See  ill  general  S  Bla.  Com.  396, 
397;  Com.  Dig.,  Biens  ;  Harrison's  Dig. 
tit.  Chose  ia  action ;  Chit.  £q.  Dig. 
Chose  in  action.  Mi.  Justice  Blackstone 
states,  that  all  property  in  action  depends 
entirely  upon  contraeUf  express  or  implied. 
But  it  is  apprehended  that  snch  explana- 
tion of  the  tern  cJkoM  in  action  is  too  li- 


mited -f  thej  certainly  include  rights  to 
recover  damagu  for  a  tori,  though  a  con- 
tract is  the  must  usual  tnjtance. 

(9)  Fer  Tindal,  C.  J.,  6  Bing.  371  ^ 
ante,  90. 

(r)  Goods  and  cattle  in  all  cases,  and 
money  when  in  a  bag,  Dougl.  231 ;  but 
see  4  East,  510;  9  East,  46;  7  Moore, 
127 ;  3  Bro.  &  Biug.  294,  S.  C. ;  Tidd. 
9tb  ed.  1003. 

(f)  Rep.  T.  Hardw.  53 ;  9  East,  48. 

(0  R.  T.  Hardw.  53. 
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RIGHTS  TO  PERSONALTY, 


CHAP.  I[I. 

I.  RZOBTS 
TO 
PCRSONILTY. 


taken  adversely  in  execution  at  the  suit  of  a  subject.  So  an 
interest  in  the  stocks  or  funds  cannot  be  seized  or  sold  under 
a  writ  oi  fieri  facias^  or  other  process,  at  the  suit  of  a  single 
creditor,  (ti)  though  in  case  of  geneml  insolvency  and  bank- 
ruptcy or  discharge  under  the  Insolvent  Act  it  is  otherwise.  (i?.) 
Secondly t  the  transfer  of  a  chose  in  action  difiers  in  form  and 
effect  from  that  of  a  personal  thing  in  possession,  for  though  in 
general  the  beneficial  interest  in  a  chose  in  action  may  be 
transferred  by  parol  and  without  writing,  yet  (with  the  excep- 
tion of  bills  of  exchange  and  notes,  and  a  few  other  particular 
documents,)  the  legal  interest  does  not  pass  so  as  to  enable  the 
assignee  of  the  interest  to  enforce  payment  or  sue  in  his  own 
name ;  and  he  must,  in  general,  proceed  in  the  name  of  the 
original  proprietor.  In  order  also  to  perfect  the  transfer, 
even  of  the  beneficial  interest,  it  is  essential  that  the  assignee 
or  purchaser  should  give  notice  of  the  transfer  to  the  debtor, 
or  other  contracting  party,  for  otherwise,  in  case  of  the  bank- 
ruptcy of  the  transferer,  the  benefit  of  the  intended  transfer 
will  be  lost,  (it)  but  which  notice  is  wholly  unnecessary  wheii 
the  possession  of  tangible  property  itself  is  immediately  deli- 
vered to  the  purchaser.  A  third  distinction  has  prevailed 
between  tangible  things  in  possession,  and  at  least  some  choses 
in  action,  namely,  that  the  former  always  might  pass  as  donations 
mortis  causa^  (i.  e.  delivery  by  way  of  gift  without  considera- 
tion, in  immediate  expectation  of,  and  shortly  afterwards  fol- 
lowed by  death,  (or)  So  also  some  descriptions  of  choses  in 
action,  as  bonds  and  bank  notes,  were  always  held  to  pass  by 
such  a  delivery  ;(y)  but  until  recently  it  was  considered  that 
bills  of  exchange,  promissory  notes,  checks,  and  other  docu- 
ments, could  not  so  pass;(«)  and  though  it  has  been  recently 
established  in  the  House  of  Lords,  that  the  latter  securities 
also  may  so  pass  by  such  gift ;  (a)  yet  where  there  is  no  written 
security,  it  would  be  otherwise ;  and  a  free  gift  must  be  most 
distinctly  established  to  have  been  made  without  fraud  on  the 
part  of  the  donee.  (6) 

And  here  it  may  be  expedient  to  advert  to  the  construc- 
tion of  the  terms  of  a  will  or  deed,  as  applicable  to  personal 
property.     Upon  a  devise  in  this  country,  merely  of  a  "  farm," 


(u)  Ante,  96 ;  1  Bail  &c  B.  387. 

(v)  Ante,  96. 

(to)  2  Simons,  !f57,  570 ;  3  Rusa.  R. 
It,  13. 

(x)  See  in  general  Cliit.  Eq.  Dig. 
Donatio  MortU  Cauta,  3tS,  and  post,  105. 

(y)  Id.  ibid. 

(0  Id.  ibid.  Cliit.  on  Bills.  7  &  8  ed. 


page  1  &  2  in  notes. 

(a>  Duffield  7.  Hieh,  1  Bligh's  R.  Neir 

S.  497  ;  1  Dow.  New  S.  I ;    Ranken  v. 

•  Weguelin,  at  RoJIs,  14  June,  183«  j  Chit. 

on  Bills,  8th  ed.  791 ;  and  see  San'uu  v. 

Cos,  3  Law  J.  44. 

(6)  Semint  v.  Cox,  S  I^w  J.  44»  and 
Chit,  on  Bills,  8th  ed. 791. 
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the  farming  uiensils  would  not  pass,  (A)  though  we  have  seen    ^^^^'  ^'^ 
that  a  bequest  of  goods^  **  stock  and  moveable,"  would  pass  to       '  to 
the  legatee  "grotcing  crops." (c)     In  Jamaica,  negro  slaves  p«»»o^'^''Ty. 
were  considered  part  of  the  real  estate  (though  assets  for  the 
payment  of  debts)  and  they,  therefore,  passed  under  a  devise 
of  rents,  issues  and  profits  of  the  estate,  to  the  devisee,  (d) 
When  in  a  bequest  of  personalty  there  is  a  doubt  in  the  mean- 
ing of  technical  terms,  as  in  the  will  of  a  statuary,  they  may 
be  explained  by  extrinsic  evidence  and  examination  of  artists 
weU  informed  in  the  manufacture,  (e) 

In  most  descriptions  of  personal  things,  the  owner  may  have  Secondly.  The 
either  the  absolute  and  entire  interest,  or  only  a  qualified  or  ^iC^^IT^' 
temporary  interest;  as  a  bailee  of  various  descriptions,  or  for  time ef enjoyment 
a  special  purpose ;  and,  as  regards  the  time  of  enjoyment,  his  ^Jt^lj^  ^^^ 
right  may  be  to  the  immediate  possession,  or  only  to  the  pos- 
session at  a  future  time.  It  was  formerly  held  otherwise,  but 
upon  the  whole,  by^  a  series  of  decisions,  it  is  now  settled,  that 
every  species  of  property,  whether  personalty  or  realty,  is,  in 
substance,  equally  capable  of  being  settled  in  the  way  even  of 
entail;  and,  though  the  modes  of  so  settling  the  same  vary 
according  to  the  nature  of  the  subject,  yet  they  tend  to  the 
same  point,  and  the  duration  of  the  entail  is  circumscribed 
almost  as  nearly  within  the  same  limits  as  the  difference  of  pro- 
perty will  allow,  (gr)  It  is  perfectly  settled,  that  whether  there 
be  a  bequest  for  life  of  the  thing  itself,  or  of  its  use  only,  a 
limitation  over  upon  the  death  of  the  legatee  will  be  supported, 
and  that  chattels  may  be  limited  in  strict  settlement  by  testa- 
ment, or  otherwise,  so  as  to  answer  all  the  purposes  of  an 
entail,  though  considerable  care  and  skill  are  necessary  in 
using  proper  terms  for  the  purpose.  ()l)  The  remedies  and 
punbhments  frequently  depend  on  the  precise  nature  of  these 
interests,  and  each  of  which  will  be  explained  in  the  progress 
of  these  pages.  It  may  suffice  here  to  allude  to  one  familiar 
instance ;  if  the  owner  of  a  personal  chattel  has  devested  him- 
self of  the  tight  to  immediate  possession,  as  by  letting  furniture 
for  a  term  of  years,  he  cannot  support  an  action  of  trespass  or 
trover  for  an  injury  committed  to  the  same  during  that  time,  those 
actions  being  proper  only  when  the  owner  has  possession  in 
fact,  or,  at  least,  the  right  to  immediate  possession;  but  he 

{h^  Situtrt  w.  But9, 11  Vcs.  657.  46.  b. ;  Sir  VV.  Jones,  15 ;  I  P.  Wms.  1 ; 

(e)  Autit  9t.  Feam,  2nd  ed.  1S2  to  (he  end ;  see  valu- 

{d)  S  Simons,  598.  able  notes  on  1  Thomas  Co.  Jit  516,  n.  7; 

(()  Id.  24.  2  Id.  578,  note  A;  3  Id.  296,  note  D. 

J  See  division  of  subject,  ante,  84.  {h)  Id.  ibid.  See  2  Roper  on  Legacies, 

j)  As  to  the  entails  of  terms  for  years  S9S ;    and  note  (13)  in  2  Bla.  Com.  by 

of  penonal  diaitiOs,  see  8  Co.  94  j  1 0  Co.  Chitty,  398. 
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Fourthly,  The 
number  of 
Owners  in  the 
same  penonal 
thing. 


must  proceed  by  action  on  the  case  for  the  iiijinry>  when  it 
affects  his  reversionary  interest,  as  by  an  absolute  sale  and 
permanent  injury.(i) 

Things  personal  may  also  belong  not  only  in  severalty  to  one 
person  alone,  but  in  joint  tenancy  and  in  common,  as  well  as  real 
estates ;  but  they  cannot  be  vested  in  coparcenary  amongst  fe- 
males, because  they  do  not  descend  from  ancestor  to  heir  like 
realty,  but  in  the  absence  of  a  will  vest  in  the  administrator  for 
the  use  of  creditors ;  and  as  to  any  surplus,  equally  amongst  the 
next  of  kin.  When  strictly  in  Joint  tenancy  y  then  the  jus  accre^ 
seendi  applies,  and  the  survivor  will  be  entitled,  at  least  at  law, 
to  the  whole  interest.  But  in  cases  of  tenancies  in  common  and 
ordinary  partnership  in  trade,  upon  the  death  of  a  part  owner, 
his  share  of  the  stock  and  debts  belong  benefidcMy  to  his  ex- 
ecutor or  administrator,  in  respect  of  the  maxim,  inier  mercU" 
tores  jus  aecrescendi  hcum  non  habet;(j)  but  the  legml  right  of 
action  for  any  past  injury,  or  to  recover  any  debt  due  to  the 
two  or  to  the  partnership,  is  vested  in  the  survivor ;  and  at  law, 
in  the  case  of  a  joint  debt,  the  executor  of  the  deceased  part* 
ner  cannot  be  sued,  though  in  equity  he  might  be  (unless  he 
were  a  mere  surety) ;  and  hence  it  may  frequently  be  important 
for  creditors  and  others  to  obtain  from  several  partners  a  secu- 
rity which  in  its  terms  is  several  as  well  as  joint,  and  upon  which 
the  executor  of  the  deceased  may  be  separately  sued,  {k) 


Fifthly,  The 
modes  by  tofuch  a 
right  to  penonal 
property,v>hether 
in  possession  or 
inaction,  may  be 
acquired. 


Title  by  occa- 
paDCy  or  pos- 
seasion. 


Fifthly,  The  Mocks  of  acquiring  and  losing  a  title  to  per- 
gonal things  are  usually  enumerated  to  be,  1st.  Occupancy  or 
mere  possession ;  Sndly,  Prerogative ;  drdly,  Forfeitnre ;  4thly, 
Custom ;  5thly,  Succession ;  6thly,  Marriage ;  7thly,  Judg- 
ment ;  8thly,  Gift ;  9thly,  Grant  (more  properly  ass^nmenis); 
lOthly,  Contract;  llthly,  Bankruptcy;  ISthly,  Insolvency; 
ISthly,  Administration;  14thly,  Testament.  (/)  We  will  notice 
each,  but  only  particularly  consider  those  which  most  frequently 
are  the  subjects  of  litigation. 

First.   Occupancy  or  mere  possession.    Under  this  head  may 


(t)  4  T.  R.  489  ;  7  T.  R.  9  ;  15  £ut, 
607 ;  and  other  cases  1  Chit  PI.  191, 
195. 

0)  Co.  Lit.  3,  282, 182  ;  1  Meriv.  R. 
564.  But  the  good-vnll  of  a  partnership 
trade  sarvives,  unless  expressly  provided 
otherwise,  5  Ves.  J.  539  ;  15  Ves.  J.  218 ; 
1  Jac.  &  W.  267.  If  two  persons  take 
a  farm,  though  the  stock  will  be  divisible 
(2  Bla.  C.  299),  the  lease  will  survive,  un- 
less they  lay  out  looney  jointly  in  improv- 
ing its  value ;  and  then  such  employiseDt 


of  their  joint  money  is  considered  in  the 
way  of  trade,  so  that  it  alters  the  estate 
in  the  lease  at  law,  and  makes  it  eqaitabie 
and  divisible,  1  Ves.  J.  455. 

(k)  1  East,  497 ;  2  Salk.  44 ;  Vin.  Ab. 
Partner,  D. ;  3  Russ.  R.  424. 

(0  See  2  Bla.  C.  400  to  520,  and  Cbit- 
ty's  notes  as  to  the  modem  cases.  The 
12th  head  of  insolvency  is  introduced  as 
founded  on  the  General  In^lvent  Act, 
7  Geo.  4,  c.  57. 
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be  properly  classed  those  things  that  become  the  property  of    chap.  in. 
the  first  taker  or  first  iakvenior;  the  former  are  lost  goods  of     ^'  ^'^^^* 
an  nnknowD  owner  found.  («»)    Animalsy!?r^  ncUuriBf  fish  taken  Pvrsomaltt. 
from  the  sea,  property  wrongfiiUy  intermixed  with  that  of  the 
owner,  copyrights  and  other  inventions  and  patents.    So,  things 
taken  by  capture  from  an  atien  enemy,  and  even  emblements 
are  also,  though  improperly,  classed  under  this  head.  Questions 
respecting  hostile  capture,  when  supposed  to  have  been  illegal, 
cauwt  be  directly  discussed  in  any  court  in  this  kingdom, 
exeepting  the  Prise  Court  of  the  Court  of  Admiralty,  and  then 
not  as  part  of  the  general  jurisdiction  of  that  court,  but  under 
a  particular  commission  from  the  king,  (n)  though  the  Court  of 
Chancery  still  has  jurisdiction  against  a  party  in  whose  favour 
the  Piixe  Court  has  dedded  in  cases  of  fraud  or  trust,  (o) 

Secondly.  Under  title  by  Prerogative  are  classed  Taxes  By  PrerogatlTe. 
and  Customs,  belonging  to  the  king  by  virtue  of  his  prerogative. 
Game  also  has  been  classed  under  this  head,  though  the  cor* 
lectness  of  that  arrangement  is  questionable ;  and  now  by  the 
recent  act  game  is  properly  made  an  incident  to  the  land  upon 
which  it  may  happen  to  be.  (p) 

Thirdly.  Title  by  Forfeiture^  as  goods  forfeited  for  crimes,  {q)  b^  Forfeitore. 
Personal  property,  though  not  belonging  to  a  felon  at  the  time 
of  his  conviction,  upon  which  he  was  sentenced  to  transporta- 
tion,  but  accruing  to  him  afterwards,  but  before  the  term  of  his 
transportation  has  expired,  is  forfeited  to  the  crown,  (r) 

Fourthly.  Under  title  by  Custom  are  classed  (although  im-  By  Custom. 
properly)  heriots,  mortuaries,  and  heir-looms,  charters,  title 
deeds,  and  court  rolls^  though  the  latter  seem  more  properly 
to  be  incidents  to  a  real  estate,  and  pass  as  belonging  to  the 
same  by  descent  or  purchase.  And  even  rights  to  pews  have 
been  singularly  classed  under  this  head,  though  they  certainly 
seem  more  in  the  nature  of  real  property,  and  pass  as  such, 
and  will  be  therefore  considered  in  the  next  chapter. 

i^hly.    Title  by  Succession  imports  goods  and  property  By  Saccession. 
which  pass  to  the  succeeding  members  of  a  corporation  by  as 
it  were  a  political  descent. 

Sixthly.  Under  title  by  Marriage  are  included  as  well  the  By  Marriage. 
rights  to  personal  property  of  a  wife,  which  vests  in  or  may  be 

(m)  See  the  cases  under  the  law  of  lar-  (o)  Hill  w.  Reardon,  $  Russ.  K.  608, 

cenjr,  3  Bom's  J.  Larceny,  I.  (6)  577,  qnalifyine,  S  Sim.  &  Stu.  431. 

578.  (p)  1  &  «  W.  4,  c.  3«. 

(a)  Antey  f,  note  (h),  Caux  t.  Eden,  (q)  See  in  general  1  Cbitty's  Crim.  L. 

DoDg.  573;  Etpkinaone  ▼.  Bedreechand,  73a!  to  738. 

Knapp'sR.  31 6  to  361  ;  HiU  ▼.  Reardon,  (r)  1  Russ.  &  M.  752,  and  caaes  lliere 

t  Sno.  &  Sta.  431 ;  Adweate  G.  Bombay  cited ;  2  Bar.  &  Aid.  258. 
T.  Amer^ifund,  Knapp's  R.  329. 
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RIOUTS  TO  PERSONALTY, 


By  Judgtueot. 


CHAP.  III.  acquired  by  a  husband  in  right  of  his  wife,  but  also  her  rightSj 
To"^'  especially  when  he  survives,  to  her  paraphernalia  and  chases 
Persowalty.  in  actian,  which  the  husband  did  not  reduce  into  possession  or 
recover  during  the  coverture.  An  assignment  by  husband  and 
wife  of  her  reversionary  interest  in  a  personal  chattel,  though 
for  adequate  consideration,  will  not  affect  her  interest  if  she 
survive,  (s) 

Seventhly.  Title  by  Judgment  includes  the  exclusive  right 
which  an  informer  acquires  by  his  first  action  for  sl  penalty 
given  by  a  popular  or  penal  statute,  before  the  commencement 
of  which  action  it  is  not  vested  in  any  one  in  particular,  and 
which  right  is  afterwards  perfected  by  his  obtaining  judgment 
therein ;  (0  and  to  this  are  to  be  added  all  judgments  for  a  sum 
certain,  or  for  damages  or  costs,  which  a  person  may  obtain  in 
his  favour,  and  which  was  before  contingent  or  uncertain,  but 
was  perfected  and  rendered  a  right  of  a  higher  nature  by  the 
judgment.  In  order  however  to  give  a  judgment  creditor  a 
perfect  right,  it  must  be  docketed,  so  that  persons  searching 
in  the  proper  office  may  always  discover  its  existence;  and 
judgments  not  docketed  have  no  preference  to  other  debts 
against  heirs,  executors,  or  administrators ;  (u)  and  a  judgment 
in  the  Mayor's  Court  upon  a  foreign  attachment  will  not  con- 
stitute the  party  a  judgment  creditor,  so  as  to  entitle  him  to  a 
preference  in  the  administration  of  assets,  (j) 

Eighthly.  Title  by  Gift  includes  all  gratuitous  transfers 
of  personal  property,  and  which  may  be  and  usually  are 
by  parol  ;(y)  but  in  that  case  must  be  perfected  by  deli- 
very, if  the  chattel  be  present  and  capable  of  immediate 
delivery ;  for  otherwise,  for  want  of  such  delivery,  the  gift  is 
void,  unless  made  by  deed.  (2)  Though  perhaps  if  a  person 
be  at  a  distant  place,  as  at  York,  and  there  give  his  horse,  then 
in  London,  to  another,  the  latter  might  have  trespass  without 
other  possession,  (a) 

Gifts  in  expectation  of  death  {donatio  mortis  eratf^a)  may  be  here 
referred  to,  (6)  though  they  are  usually  noticed  under  the  bead 
of  Title  by  Testament,  and  are  in  some  respects  in  the  nature  of 
a  legacy.  To  perfect  such  a  gift  actual  delivery  must  be  made  by 
the  party  in  his  last  sickness  to  the  donee,  or  some  third  person  (c) 


By  Gift  and 
Donatio  mortU 


cau$a* 


(s)  Purdew  y,  Jachton,  1  Ross.  R.  1  to 
72,  where  see  the  rights  of  a  feme  covert 
in  her  personalty  fully  discussed. 

(t)  4  Burr.  R.  2021,  S490;  1  Marsh. 
180. 

(tt)  Landon  v.  Ferguson,  S  Rubs.  R.  349; 
when  otherwise  in  equity,  Tidd,  9  ed.  938 
to  941 ;  Sugd.  V.  &  P.  8  cd.  685. 


(i)  1  Sim.  R  4«4. 

(y)  3  Maul  &  S.  7. 

(s>  2  Bar.&  Aid.  551. 

(a)  Clayton,  1S5;  F.  N.  B.  140 ;  Per- 
kins, 39;  1  Rol.  Rep.  61 ;  Vin.  Ab.  Gift 

(b)AnteAOO,  Chit.Eq.Dig.  Donatio  mor- 
tis catua,  and  Toller's  Ex.  2  ed.  iS2  to  23-1. 

(c)  Drury  v.  Smith,  1  P.  W.  404. 
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for  his  use ;  and  the  donee,  or  third  person^  must  retain  the 
possession  up  to  the  instant  of  death,  and  the  donor  must  part 
with  all  dominion  over  it.  (d)  If  the  thing  itself  be  not  capable 
of  deliyery,  as  stock  in  the  funds,  then  the  receipt,  warrants, 
&c.  must  be  delivered,  (e)  And  where  A.  on  his  death-bed 
desired  B.  to  call  at  a  certain  place  and  fetch  away  a  watch, 
adding,  that  he  would  then  make  her  a  present  of  it,  but  no 
possession  was  resumed  by  A.  and  no  delivery  made  to  B. ;  it 
was  doubted  if  this  could  be  good  as  a  donatio  mortis  causa,  (f) 
Such  a  gift  is  in  the  nature  of  a  legacy,  though  it  need  not  be 
proved  with  the  will,  (g)  If  the  donor  recover  or  survive  the 
immediate  danger,  the  property  impliedly  reverts  to  him,  be- 
cause the  cause  for  making  the  gift  has  ceased ;  (A)  and  it  has  even 
been  questioned  whether  the  donation  is  not  avoided  or  revoked 
by  a  subsequent  codicil ;  (i)  and  because  such  a  gift  is  in  nature 
of  a  legacy,  it  may  be,  and  very  frequently  is,  made  to  or  in 
favour  of  a  wife,  though  in  general  she  is  incapable  of  acquir- 
ing any  property  from  her  husband  in  his  Ufetime,  because  it 
would  instantly  revert  to  him ;  (k)  and  if  a  chose  in  action,  as 
a  bond  or  mortgage  security,  be  so  delivered  to  her  or  any  other 
person,  the  executor  or  administrator  or  heir  of  the  deceased, 
in  whom  the  legal  right  may  become  vested,  is  bound  to  sue 
for  the  recovery  of  the  money  as  trustee  for  the  donee.  (/)  It 
has  been  long  established  that  a  bond  or  bank  note  may  be 
delivered  as  such  a  donation ;  but  until  recently  it  was  supposed 
that  bills  of  exchange,  promissory  notes,  and  checks  on  bankers, 
could  not  be  so  delivered ;  {m)  but  it  has  been  recently  decided 
in  the  House  of  Lords  that  they  may  be  so  effectually  given,  (n) 
And  it  should  seem  that  ordinary  debts,  for  which  no  written 
security  has  been  given,  might  be  so  transferred  by  deed  or 
writing,  (o)  But  this  mode  of  disposing  of  property  must  be 
dearly  proved,  to  prevent  fraud,  (p)     In  Scotland  there  is  an 


CHAP.  III. 

I.    RtOBTS 
TO 

Personalty. 


(d)  Bvrn  ▼.  MarUum,  t  Marsh.  53S ; 
7  Taunt.  2?4,  S.  C. ;  Holt,  C.  N.P.35?; 
Hottfcnu  T.  Bieviit,  «  Esp.  R.  66.1. 

(«)  Ward  V.  Turner,  «  Vescy,  431. 

(/)  Spatley  v.  IViban^  Holt.C.N.P.tO. 

is)  Milltr  V.  Milier,  3  P.  W.  357,  8  ; 
ift  S6  Geo.  3,  c.  5t,  s.  7,  expressly  sub- 
jecting it  to  legacy  duty. 

{h)  F«r  Cow  per,  Lfl.  Chan.  Ifcdgav, 
Mgti,  Prec.  Chan.  269;  Gilb.  Eq.  R. 
1« ;  2  Vern.  613 ;  Drury  v.  Smith,  2  P.  W. 
404. 

(0  4  Ross.  R.  25. 

(fc)  mUer  ▼.  Afii/er,  3  P.  W.  357,  8. 

(0  DyffieU  f .  Uichs,  1  Dow.  R.,  N.  S. 


1,  and  1  Bligh's  R.,  N.  S.  497,  in  House  of 
Lords ;  Gardntr  v.  Parker,  3  Mad.  R.  84. 

(m)  See  cases  collected,  Chitt  Eq.  Dig. 
tit.  Donatio  Mortis  Causa,  and  Cbitt.  on 
Bills,  7  ed.,  and  id.  8  ed.  9,  3. 

(n)  Supra,  note  (/) ;  and  see  Rankin  w. 
Weguelin,  14  June,  183X,  Chit,  on  Bills, 
8cd.791. 

(0)  Tate  ▼.  Hubert,  •  Ves.  J.  120; 
Toller,  Ex.  2  ed.  233 ;  and  DufieUl  v.  Hicks, 
1  Dow.  R.,  N.  S.  1  ;  1  HliglVs  N.  S.  497. 

(p)  Waller  v.  Hodge,  t  Swanst.  R.  92 ; 
Jones  ▼.  Seiby,  Prec.  Ch.  300 ;  and  SvmeTt 
V.  Cox,  3  Law  J.  41. 
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CHAP.  III.    express  law  regarding  death-bed  gifts*  and  in  general  denying 

To"^      effect  to  the  same.    Such  a  donation  in  England  was  subjected 

Pbbionalty.  i^  ^he  legacy  duty  by  the  express  terms  of  36  Geo.  3,  c  62,  8.7. 

By  grant,  or  Ninthly,  is  enumerated  title  by  Grant  as  distinguished  from 

wu  ofSc!'  "^  eift^  though  that  term  is  now  usually  confined  to  a  tranafier  of 

some  easement  relating  to  land^  as  a  grant  of  a  right  of  way  of 
a  right  of  common;  and  the  term  asHgnmeni  or  M0  of  sale, 
is  usually  adopted  when  speaking  of  a  transfer  of  persamUiy. 
It  is  always  supposed  to  be  founded  on  some  adequate  consider'^ 
aiion.  A  grant,  or  more  properly  an  assignment^  when  con- 
fined to  personalty,  and  not  a  chattel  real,  may  be  by  parol.  (9) 
And  an  assignment  of  a  chose  in  action  need  not  be  by  deed,(r) 
and  an  equitable  assignment  of  a  debt  may  be  by  shnide 
writing,  or  by  word  as  well  as  by  deed.  (5)  In  order  to  eonati- 
tute  even  an  equitable  assignment,  there  must  be  an  engage^ 
ment  to  pay  out  of  the  particular  fund,  or  appropriate  words 
transferring  it,  inserted  in  the  letter  or  other  instrument,  for 
otherwise,  though  the  intention  might  readily  be  supposed, 
even  a  Court  of  Equity  cannot  supply  the  omission.  (0  A  lien 
upon  personal  property  may  be  effectually  created  by  parol, 
and  by  a  mere  deposit  of  the  same,  or  the  security  relating  to 
a  chose  in  action,  though  it  is  essential  to  perfect  the  transfer 
of  the  latter,  at  least  as  against  creditors,  by  giving  immediate 
notice  to  the  parties  to  the  chose  in  action  or  contract,  (v)  But 
when  a  transfer  is  to  be  made  of  personal  property  of  considerable 
value,  as  a  security  for  or  in  satisfaction  of  a  bondjide  debt,  it  is 
safer  and  more  usual  to  make  it  in  writing  reciting  the  oonsidera* 
tion,  and  enumerating  every  particular  article  in  a  schedule,  after 
having  the  same  duly  valued  by  disinterested  and  competent 
persons.  A  bill  of  sale  or  assignment  does  not,  at  least  as 
against  creditors,  pass  any  after^equired  personal  property,  (9) 
though  it  may  pass  any  subsequently  purchased  property  in- 
tended to  be  annexed  to  or  go  with  the  principal,  as  a  new  rudder 
or  boat  of  a  ship; (a:)  and  where  there  has  been  material  repa- 
ration, or  even  subsequent  changes  and  substitutiomT  of  new 
articles  for  old,  the  former  may  pass.  It  requires  express 
words  to  pass  a  contingent  interest  in  personal  property,  and 
where  a  person  entitled  to  such  an  interest  assigned  ''  all  her 


(f)  3  M.  &  S.  7.    An  asstgnroent  of  a  Russ.  &  Mjl.  602,  603,  very  illoatrative 

lease  raiist  be  in  writiug,  t9  Car.  2,  c  3,  of  thW  position. 

8.  4.  (u)  t  Simons,  2^7,  570 ;  3  Ross.  R. 

(r)  HottWl  ▼.  M^lven,  4T.  R.  690.  1«,  13. 

(s)  Htath  ▼.  HiiU,  4  Taunt.  3«6.  (v)  5  Taunt.  21f . 

(t)  Waltitm  ▼.  Dtifctf  cf  Wellington,  1  (r>  5  B.&  Aid.  918.  ' 


THEIR  INJURIES,  AND  RSWETOBS  IN  GENERAL. 


107 


fiiniiftiire^  jis^te,  8cc.  and  all  other  the  estate  and  effects  otcft  to 
which  she  was  then  possessed  or  eniiiled,  to  trustees  upon  trust 
for  creditors/'  it  was  held,  that  such  assignment  did  not  pass 
her  then  contingent  interest  in  a  testator's  residuary  estatey(y) 
and  it  Aoold  seem,  that  an  assignment  merely  of  a  copyright 
without  other  express  words,  would  not  pass  the  eaniingent 
interest  of  an  author,  upon  his  surviving  twenty-eight  years 
from  the  time  of  the  first  publication  of  his  work,  (z)  And  though 
in  case  of  personalty  an  assignment  may  in  general  be  by  parol, 
it  is  otherwise  as  respects  a  lease  or  other  interest  in  land,  the 
statute  against  frauds  requiring  an  instrument  in  writing,  and 
signed; (a)  and  the  transfer  of  a  copyright  should  regularly  be 
in  writing  and  attested  by  two  witnesses,  though  sometimes 
Mich  a  tegular  assignment  will  be  presumed.  (6) 

In  order  to  perfect  the  grant,  bill  of  sale  or  assignment,  the 
assignee  should  immediately  take  possession  of  the  goods,  and 
not  suffisr  any  continued,  even  partial  or  concurrent,  possessMm 
by  die  assignor  or  his  family,  or  the  trans&r  would  be  void 
against  creditors  ignorant  of  or  not  concurring  in  the  transfer,(e) 
unless  in  some  cases  of  notoriety  of  the  change  of  ownership 
under  an  execution  or  otherwise  ;(d)  or  where  the  right  to  take 
possession  was  only  in  future  or  contingent,  in  which  case  it 
suffices  to  take  possession  immediately  the  event  has  happened, 
though  in  the  mean  time  creditors  may  have  been  misled  by 
the  possession  having  remained  in  the  mortgagor,  it  being  set- 
tled that  there  is  no  fraud  in  allowing  a  continued  possession, 
when  consistent  with  the  terms  of  the  deed,  (e)  If  the  property 
assigned  be  at  a  distance,  as  a  ship  at  sea,  and  cannot  be  imme- 
diately delivered,  then  possession  must  be  taken  of  all  docu- 
ments relating  thereto,  and  the  transfer  be  duly  registered, 
and  the  earliest  notice  of  the  transfer  forwarded  to  the  party 
in  actual  possession;  and  in  the  case  of  a  written  security, 
or  chose  in  action,  or  policy  of  insurance,  not  only  must 
possession  be  taken  of  the  security,  but  notice  of  the  transfer 
most  be  given  to  the  debtor  or  contracting  party,  (/)  for  other- 


CHAP.  III. 

I.  RtOBTB 
TO 

PsiweifALTr. 


(9)  Ptpew,  irMrfOkiW.  3Ran.R.  1t4. 
Tbe  vronls  of  tbe  tremfer,  to  corer  any 
CDotiDgenej,  sboald  be,  "  sad  aU  other 
rightt,  titles,  interestt,  trott,  property, 
(KMetsion,  €xp«ff0nctf,  pambiHty,  benefit, 
idvmlage,  claim  and  demand  whatsoever, 
at  law  and  in  eqaity,  or  otherwise  howso* 
erer,  of  the  said  A.  B.  of,  in,  fo,  or  out  of 
or  apon  the  Mid  [iMmm^  the  thing  trant- 
fmrtd,  tmd  *ddvi^  expnm  tpords  adverting 
to  the  mpptmd  amtiHgeHoeti}.** 

(1)  54  Geo.  9,  c.  1S€,  t.  S,  9 ;  f  Stark. 
H.  SS9,  Qjiuen,  if  tbe  benefit  of  ftarvivor- 
sUp  shovid  not  be  expm»ly  asaigned. 


(a)  29  Car.  2,  c.  S,  8. 4. 

(h)  8  Aim.  c.  19,  a.  1;  4t  Geo.  3, 
c.  107 ;  S  M.  &  S.  7 ;  C  Bar.  &  C.  866; 
f  Stark.  R.  989  3  4  Caropb.  9;  1  Jac.  & 
W.  481. 

(c)  Twyne^i  etae,  3  Coke,  81 ;  1  Campb. 
599;  5  Taunt.  8 It. 

(d)  9  Bos.  &  Pal.  59 ;  8  Taunt.  858. 
(«)  Edwardt  v.  Harben,  t  T.  R.  687  ; 

Gfou  T.  Neale,  5  Moore,  10,  where  see 
fbm  of  a  deed  with  such  prospectire 
rights  to  take  possession. 

(/)  S  Simons,  957,  570,  and  cases 
there  cited ;  9  Ross.  R.  1 ,  19, 19. 
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RIGHTS  TO  PERSONALTY, 


By  CoQtract 


By  Bankraptcy. 


By  Inaolveot 
Act. 

By  Administra- 
tion, (m) 


CHAP.  UL  wise,  at  least  in  case  of  the  bankruptcy  of  the  transferor,  his 
To"^'  assignees  will  be  entitled  to  the  property  ;(§•)  and  the  same 
Pbrbowalty.  doctrine  applies  to  the  assignment  of  a  post  obit  bond,  or  of  a 
policy  of  insurance,  of  which  notice  should  be  immediately 
given  to  the  insurers  (A)  A  voluntary  settlement  or  assignment 
o( personal  property,  made  by  a  person  who  was  not  indebted 
at  the  time,  is  valid  and  sufficient  against  a  subsequent  pur- 
chaser for  valuable  consideration.(s') 

Tenthly.  Title  by  Contract  being  by  far  the  most  important 
of  all  the  means  of  acquiring  a  title  to  or  interest  in  personalty, 
will  be  presently  distinctly  considered. 

Eleventhly.  Title  by  Bankruptcy  is  now  simplified  and 
founded  on  two  explicit  modern  acts,  (k) 

Twelfthly.  The  Rights  of  the  Assignee  of  an  Insolvent  Debtor 
and  his  Creditors,  are  also  declared  by  recent  acts.(/) 

Thirteenthly.  Title  by  Administration  has  been  treated  as  a 
mode  by  which  a  right  to  personal  property  may  be  acquired, 
first  by  the  administrator,  and  after  he  has  paid  all  debts  of  the 
intestate,  and  the  duty  equal  to  the  legacy  duty,  then  by  his 
delivering  the  same,  not  (as  in  the  case  of  real  property)  to  the 
heir,  but  to  the  next  of  kin,  in  pursuance  of  the  statute  of  dis- 
tributions, SS  8c  23  Car.  2,  c.  10,  explained  by  29  Car.  2,  c.  30, 
and  in  the  following  order : — 

A  Table  showing  how  the  Personal  Estate  of  an  Intestate  is  to  be  distrHniied,  (n) 

If  intestate  dies,  leaving  His  personal  representatives  shall  take  in 

proportions  following : 

One-tbird  to  wife,  rest  to  cbild  or  chiU 

i  dren ;  and  if  children  are  dead,  then  to 

X  their  rcpreseiitatires,  (that  is,  their  lineal 

''^descendants,)  except  such  child  or  cbil- 

1  dren,  not  heirs  at  law,  who  had  estate  by 

^settlement  of  intestate,  in   hit  lifetime, 

equal  to  other  shares. 
C     Half  to  wife,  rest  to  next  of  kin  in  equal 
<  degree  to  intestate,  or  their  legal  repie- 
l  sentatives. 

(     All  to  next  of  kin  and  their  legal  repre- 
I  sentatives. 


Wife  and  child,  or  children, 


Wife  only. 

No  wife  or  child, 


(g)  Ante,i(yr,n,(f). 

(h)  Id.  ibid. 

(i)  1  Sim.&Sta.  315. 

(fc)  6  Geo.  4,  c.  16;  1  &  3  W.  4,  c.  56. 

(0  7  Geo.  4,  C.57;  I  Will.  4,  c.  38. 
As  to  what  is  personalty,  3  Russ.  R.  376. 

(m)  As  to  the  administration  bond,  see 
8  B.  &  Cres.  151 ;  2  Man.  &  Ry.  136, 
S.  C.  Chit.  Col.  Stat.  324,  325,  in  notes. 

(n)  See  Bridgman's  Index,  and  Chitty, 
£.  Eq.Dig.  tit.  DisUibution,  319,  320, 
where  see  the  cases  as  to  the  course  of 
distribution  collected;  see  also  2  Bla. 
Com.  615, 516,  and  Toller's  Executor,  6th 
ed.  80  to  94, 369  to  403;  Id.  Index,  564, 


565.  In  general,  adndnUtration  is  to  be 
granted  in  the  same  order,  w'lz.  to  the  person 
next  of  kin.  Id.  ibid.,  and  see  Table,  Id. 
90.  Where  there  are  several  next  of  kin  in 
the  same  degree,  the  ordinary  may  grant 
administration  to  all,  or  to  any  one  or 
more  he  pleases,  2  Bla.  C.  504;  Toiler, 
85;  1  Stra.  552;  1  Salk.  S6.  Bat  the 
claim  of  administration  by  the  party  or 
parties  entitled  is  so  usual  a  claim  of 
right,  that  a  mandamus  issues  from  K.  B. 
in  favour  of  the  party  entitled  to  enforce 
it,  8  East,  408.  Administration  may  be 
granted  to  a  partner  if  next  of  kin  dedine, 
2  Sifa.  &  Stu.  127. 
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If  ifitnUte  dies,  leaving  Hi$  pertonal  representatives  ikall  take  in 

jtroportions  foUowing: 
ChUd, ddldren, or  rejnresentativei  efthemy        All  to  him,  her,  or  them. 
ClMren  hf  two  wives.  Equally  to  ail. 

If  M  child,  children,  or  repretetdatives  i      All  to  next  of  kin  in  equal  degree  to 
^tkm,  i  intestate. 

-^^      .         ,  ^, .  I      Half  to  child,  half  to  grandchild,  who 

CkUd  wd  grandeMd,  J  ^^^^  ^    representation. 

Hiabrnd,  Wh  Je  to  him. 

Fdker,  and  brother,  or  sister.  Whole  to  father. 

Mstker,  and  brother,  or  tister,  Whole  to  them  equally. 

9*^  '  »  »  » J  Sisters  and  nieces. 

t  Two-fourths  to  wife,  one-foorth  to  mo- 
<  ther,  and  other  fourth  to  nephews  and 
f,  nieces. 

iHalf  to  wife,  (under  statute  of  Car.  f ,) 
half  to  brothers  or  sisters,  and  mother. 


W^s,  mother,  nephems,  and  fdeees, 

Wfe,  bnthen  or  sisters,  and  mother, 

Mslkcronly, 

Wyk  and  wuther, 

Bnther  or  taster  of  whole  Mood,  and  bro-\ 

thaortUterfhay  blood,  f 

PiKAiMlow  brother  or  aster,  and  mother, 
PwtJUwoiu  brother  or  sister,  and  brother  ^ 

r  Mtff  bom  m  lifetime  of  father,  ) 

Fatkei^sfaiher  and  mother's  mother, 
Unek  or  aunt's  elUldren,  and  brother  or  ^ 

ader't  grsndehildren^  y 

Grandmother,  uncle,  or  aunt. 
Two  aants,  nejdtew,  and  niece, 
Untk,  and  deceased  uncles  child, 
UnHe  bjf  wuther's  side,  and  deceased  uncle  ) 


i      Whole,  (it  being  then  out  of  statute  of 


Jac.  S,  G.  17.)  (m) 

Half  to  wife,  half  to  mother. 

Equally  to  both. 

Equally  to  both. 

Equally  to  both. 

Equally  to  both. 

Equally  to  all. 

All  to  grandmother. 
Equally  to  all. 
All  to  uncle. 

All  to  uncle. 


cr  mat's  Md, 
Nephew  by  brother,  and  nephew  by  half  1     ^^^^  ^  ^^^^  („) 

^  ^,  •      »         t  S      Whole,  nephews  and  nieces  taking  per 

Urttker  or  sister  s  wepHews  or  meces,         ^  ^j^,  ^^y  ^„^j  ^^^  p^  ^pi^^ 

Kephew  by  deceased  brother,  arid  nephews  >     Each  an  equal  share,  per  capita,  and  not 

sad  Mfcei  by  deceased  sister,  j  per  stirpes, 

Brdher  and  grandfather.  Whole  to  brother. 

Brother's  grandson,  and  brother  or  sister's^     rp    j     ^*  - /-.\ 
d«gfcirr,  \     To  daughter,  (p) 

BrtUier  and  two  mtnU,  To  brother 

Father  and  wtfe.  Half  to  father,  half  to  wife. 

It  will  be  observed  that  tbis  statute  secures  as  just  a  distribu- 
tion of  tbe  personal  assets  as  under  ordinary  circumstances 
would  probably  be  directed  by  the  most  deliberate  will,  and 
in  general    the    word    "relations*"  in  a    testament    will    be 


CHAP,  lit 
I.  Rights 

TO 

Personalty. 


(a)  By  statute  I  Jac.  %  c.  17,  s.  7,  if 
after  death  of  fether  any  of  his  children 
ihsll  die  intestate,  without  wife  or  children, 
ID  fifetine  of  mother,  every  brother  and 
aster,  and  representatives  of  them,  shall 
bsve  an  equal  share  with  mother. 

(a)  Per  eapitu,  is  where  ali  claimants 
daiffl  in  their  own  right,  as  in  equal  de- 
gree  of  kindred,  and  not  Jure  represen- 
tatims;  as  if  tbe  neit  of  kin  be  intestate's 
tlirec  bruthers,  A.  B.  and  C;  here  his 
efifcts  are  divided  into  thre<*  equal  por- 
tbns,  and  distribated  per  eapHa,  one  to 
each.  SBla.C«>m.6i7. 
.  (0)  When  persons  taLe  by  representa- 


tion, it  is  called  succession  in  stirpes;  as 
if  A.  dies,  leaving  three  children,  B.  leav- 
ing two,  and  C,  brother  of  A.  and  B., 
surviving;  then  one-third  to  A.'s  three 
children,  one-third  to  B.'s  two  children, 
and  remaining  third  to  C,  the  surviving 
brother,  t  61a.  Com.  517. 

(p)  If  grandson's  father  survived  the 
intestate,  but  died  before  distribution 
made,  then  his  son  becomes  entitled  in 
distribution  with  sifter's  daughter  to  a 
moiety,  but  not  otherwise,  because  son 
becomes  representative  of  his  father,  it 
being  vested  interest  in  him,  but  he  roust 
take  out  administration. 


1 10  RIGHTS  TO  PfiftgDN ALTT, 

CHAP.  III.    eonstraed  by  reference   to  the    statute   of  distributions,  (n) 
TO  ^       Hence,  unless  a  party  wish  to  prefer  one  or  more  particular 
PMaowAi.TY.   relations,  or  other  persons,  so  as  to  alter  the  ordinary  course  of 
distribution,  any  great  solicitude  to  make  a  will  is  unnecessary. 

The  mere  circumstance  of  an  administrator  having  been  in 
possession  of  and  used  goods  of  the  intestate  for  three  months 
after  the  death,  is  not  sufficient  to  change  the  property,  so  as 
to  subject  the  goods  to  seizure  for  the  private  debt  of  the 
administrator,  and  therefore  if  taken  under  an  execution  against 
him,  he,  in  the  character  of  administrator,  may  support  an  action 
of  trespass  for  seising  such  goods,  (o)  No  action  lies  for  a  dis- 
tributive share,  {p) 
By  WiilorTes.  Fourteenthly,  Title  by  Testament.  Here  there  is  a  leading 
tament.  distinction  between  a  devise  of  land  and  a  will  or  testament  of 

personal  property.  In  the  case  of  real  property  of  freehold 
tenure,  the  testator  must  in  general  not  only  have  his  estate  or 
interest  therein  at  the  time  of  making  his  will,  but  he  must  also 
continue  to  have  the  same  interest  in  the  same  estate  untQ  his 
death,  and  after-purchased  lands,  or  even  the  same  lands,  if  he 
materially  change  his  interest  therein,  will  not  pass  to  the  de- 
visee, but  will  descend  to  the  heir,  unless  he  afterwards  repub- 
lish his  will ;  whereas,  as  respects  personalty,  the  will  is  ambu- 
latory,  and  property  purchased  or  vested  in  the  testator  after 
making  such  will,  passes  to  the'  legatee,  if  the  testator's  inten- 
.  tion  to  that  effect  can  be  collected  ftx>m  the  will,  and  there  will 
be  no  ademption  of  the  legacy  unless  the  intention  was  clearly 
to  revoke;  as,  if  at  the  date  of  a  will  the  testator  have  certain 
stock  in  the  funds,  and  bequeath  it  to  A.,  and  afterwards  sell 
out  the  stock,  but  subsequently  re-purchase  the  like  or  similar 
stock,  the  last  may  pass  to  A.  as  a  substitution  of  the  original 
stock,  without  re-publishing  the  will ;  (g )  but  then  the  will  must 
be  so  framed  as  to  import  such  intention  ^  for  where  A.  being 
married  to  B.  bequeathed  a  legacy  to  **  my  beloved  wife,"  and 
B.  afterwards  died,  and  A.  married  C,  it  was  held  that  the  latter 
was  not  entitled  to  the  bequest,  (r)  Another  distinction  is,  that 
a  will  of  lands  and  tenements,  not  copyhold,  must,  by  express 
enactment,  be  signed  by  the  testator,  and  must  have  three  attesting 
witnesses ;  {s)  whereas  a  testament  of  personalty  does  not  re- 
quire signature  or  any  witness ;  (jt)  and  even  written  instmctions 

(n)  Brandon  v.  Brandon,  S  Swan.  319;  S07  ;  1  Rom.  Ac  M .  699. 

and  see  1  T.  R.  16J,  and  as  to  meanug  (rS  1  Rass.  &  M.6S9. 

of  term  relation,  (i )  29  Car.  3,  c.  3,  s.  5. 

(o)  2  Mood.  &  Mai.  132.  (t)  Gilb.  R.  260  ;  Comyni,  459  ;   t 

(p)  7  6.  &  Cres.  542.  Pbil.  £c.  C.  313 ;  2  Bbi.  C.  501, 50f.  As 

(9)  Cas.  temp.  Talb.  226 ;  2  Jac,  &  W.  to  Stock,  ante,  96,  note  (p). 
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taken  down  by  aa  attorney  from  tbe  deceased's  dictation  and  CHAP.  IIL 
not  signed  by  bim,  but  of  which  he  approved,  is  a  sufficient  '  ^^^^ 
wiB;(ti)  and  where  the  testator  wrote  a  paper  as  bis  will,  but  PB»soKALTy> 
left  it  incomplete  for  want  pf  signature  and  attestation, 
whkk  requisites  it  was  proved  be  intended  up  to  the  time  of 
his  death  to  add,  but  was  prevented  from  effecting  by  die  act 
of  God,  such  paper  was  established  as  a  wiU;(r)  and  even  al- 
terations in  pencil  on  a  regularly  executed  and  attested  will 
have  been  admitted  to  probate,  (x)  As  any  paper  written  by  a 
party  or  by  his  directions  might  operate  as  his  will,  unless  qua- 
lified by  3ome  expression,  the  prudent  course,  in  case  of  a  mere 
profeeted  will,  whidi  a  person  may  wish  to  have  by  him  ready 
for  alight  alteration  or  for  signature  at  any  instant,  would  be  to 
adopt  the  form  recently  used  by  a  late  very  learned  Chief 
Justice,  yiz.  '^  This  paper  is  intended  to  become  and  contains 
the  last  will  and  testament  of  me,  A.  B.,  of,  &c.  so  soon  as  I 
shall  have  signed  the  same^  but  not  sooner'^  I  desire,  &c«  Then 
stating  the  particular  directions  and  bequests  as  in  a  perfect  and 
complete  wiD ;  and  the  conclusion  of  such  intended  vrill  and  at- 
testation may  be  thus  \  **  And  I  nominate  the  said  £.  F.  and 
G.  H.,  &c.  executrix  and  executor  of  this  my  will.  In  witness 
whereof,  I  have  hereunto  set  my  name  and  subscribed  this 
paper,  this  day  of  ,  A.  D.  ,  (leaving  a  blank 

for  the  signature  of  the  testator's  name),  and  with  the  following 
already  written  attestation.  Signed,  published,  and  declared 
by  the  said  A.  B.  as  and  for  his  last  will  and  testament,  in  the 
presence  of  us,  who,  in  his  presence  and  at  his  request,  have 
set  OUT  names  as  witnesses  hereunto.*' (y)  And  when  the  testator 
had  perfected  his  will  by  his  signature,  three  witnesses  wrote 
their  names  and  additions  at  the  bottom  of  the  attestation.  It 
must,  however,  be  remembered  that  the  completion  of  such  a 
projected  will  may  be  prevented  by  accident  or  sudden  death, 
and  therefbre  when  it  is  the  intention  of  a  party  to  dispose  of 
his  property  to  persons  materially  different  to  the  distribution 
in  case  of  intestacy^  the  only  certain  course  is  actually  and  com- 
pletely to  execute  a  concise  and  explicit  short  will,  and  to  have 
another  intended  will  move  in  detail  ready  to  be  executed,  if 
circumstances  will  allowJ 

A  will  of  personalty  may  be  valid  in  part,  though  obtained 
by  fraud  as  to  the  residue,  (z)  and  the  bequest  of  a  legacy  to  a 


\ 


«)  3  Fhil.  Ec.  C.  177.  terden  at  Registry  of    the  Prerogative 

«)  1  PbiL  £c.  C.  1 1, 58,  59.  Court  of  Canterbary,  proved  at  London 


(x)t  Phil.  Ec.  C-  173 ;  1  Phil.  Ec.C.      t\  Nov.  183«. 
t% ;  see  farther  8  Bla.  C.  502,  note  16.  (s)  1  Dow.  Bep.  New  S.  85. 

(y)  See  &e  will  of  the  late  Lord  Ten- 
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CHAP.  Til. 
I.  Rights 

TO 
PERSONALTY. 


Sixthly,  Cofi- 
traeU,(h)  cr 
how  a  right  in  a 
chose  in  action 
may  be  acquired. 


1.  General  di- 
vision into  con. 
tracts  of  record, 
specialties,  and 
simple  or  parol 
contracts. 


witness  of  a  will  of  personalty  is  not,  as  in  the  case  of  a  devise 
of  land,  invalid,  (a) 

Courts  of  Equity  have  a  concurrent  jurisdiction  with  the 
Ecclesiastical  Courts  with  respect  to  wills  and  intestacy  as  re- 
gards personalty ;  (6)  and  therefore  in  general,  in  the  construc- 
tion of  wills  of  personal  estate,  Courts  of  Equity  follow  the  rule 
of  the  canon,  which  is  founded  on  the  civil  law,  and  by  the 
canon  law  the  word  ^^  goods"  and  equally  the  word  ^^  chattels" 
taken  simply  and  without  qualification,  comprise  the  whole 
personal  estate  of  every  description,  (c) 

If  certain  personal  chattels  be  specifically  bequeathed,  and 
the  meaning  of  the  description  be  doubtful,  parol  evidence  of 
scientific  persons  is  admissible  to  explain  the  meaning.  (cQ 
Under  the  bequest  of  a  leasehold  farm,  farming  utensils  not 
named  will  not  pass,  {e)  though  we  have  seen  that  it  is  otherwise 
as  to  growing  crops  of  corn,  (y )  No  action  lies  for  a  legacy, 
unless  upon  a  promise  or  new  consideration,  (g) 

Contracts,  we  have  seen,  have  been  treated  as  one  of  the 
several  modes  of  acquiring  or  losing  Uhe  right  to  personal 
things.  But  that  is  too  limited  a  view  of  contracts,  (t)  We 
cannot  in  this  summary  consider  all  the  points  relating  to  con- 
tracts and  every  kind  of  contract.  We  shall  only  notice  a  few 
general  rules  and  some  of  the  principal  contracts,  with  occasional 
suggestions. 

Contracts  are  progressively  from  a  higher  to  an  inferior 
nature,  and  on  that  account  are  entitled  to  relative  preferences 
in  the  administration  of  assets.  They  are  of  Record^  Deeds 
under  Sealy  or  Simple  Contracts,  whether  in  writing  or  verbal. 

Those  of  ^corcf  are  Recognizances  and  Judgments  acknow- 
ledged or  recovered  before  a  judge  or  other  official  person,  {j) 

Deeds  and  other  instruments  under  seal  stand  next  in  order. 
These  are  principally  money  bonds  in  a  penalty  [U)  conditioned 
for  the  payment  of  money,  or  bonds  to  replace  stock,  mortgage 


(a)  t25  Geo.  2,  c.  6  ;  S  Siraons,  4  ;  3 
Rass.  &  R.  436. 

(6)  4  Russ.  R.  370 ;  1  Vcs.  334  ;  1  Cox, 
342;  S  Atk.  116  ;  a^tter,  in  case  of  a  de. 
vise  of  Ttai  estate  tu  pay  debts,  9  Bar.  & 
Cres.  489. 

(c)  4  Russ.  R.  370|  where  see  the  efTect 
uf  different  words  in  a  will  as  regards  the 
doscriptiun  of  the  personal  things  be- 
queathed ;  and  see  aitte,  96, 97,H-heu  Aock 
passes  by  a  bequest;  see  furtherance,  100, 
101,  as  to  the  construction  of  a  will. 

{d)  3  Simons,  'il,  anU^  101. 

(Oil  Ves.  657. 

(/)  Antt,  9^. 

\g)  7  B.  &  Cres.  543 ;  but  see  3  East, 
130;  1  iM.&  P.  S09,  215. 


(h)  See  -post,  chap,  ix.,  what  contracts 
will  be  enforced  in  equity. 

(i)  JMfc.99n.(p);  2  Bla.  C.  400,  44«. 
It  is  strictly  so  in  a  contract  of  sale,  and  in 
all  cases  of  contract  one  party  or  the  other, 
by  virtue  of  the  engagement,  is  entitled 
either  to  receive  money  or  goods,  or  have 
some  act  performed  or  omitted  )  but  con- 
tracts arc  by  no  means  limited  to  the 
transfer  of  an  interest  in  a  personal  thing, 
and  therefore,  and  also  in  respect  of  their 
general  importance,  tliey  deserve  more 
particular  attention. 

(j)  As  to  the  precaution  in  docketing, 
see  3  Simon's  R.  301,  ante,  104. 

(ft)  In  equity  more  than  the  penalty 
may  be  recovered,  3  Simon's  R.  lf!9,  340. 
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bonds,  annuity  bonds,  bail  bonds,  replevin  bonds,  or  bonds    CHAP.  III. 
conditioned  for  the  performance  of  covenants  in  another  inden-      *   ^°"^' 
ture,  or  foir  performance  of  any  other  act ;  Mortgage  Deeds,  PEEsowAtTT. 
Ammty  Deeds,  Leases  under  Seal,  Indentures  of  Apprentice^ 
$kip,  Charter-parties,  Policies  under  Sealf  whether  insuring  life, 
or  houses,  or  ships.  Articles  of  Agreement,  and  Deeds  Poll.    It 
is  obvious  that  every  contract  that  can  be  entered  into  by  simple 
writing  or  by  parol  (excepting,  perhaps,  bills  of  exchange  and 
promissory  notes)  may,  if  the  parties  think  fit,  be  under  seal, 
and  when  so,  they  have  the  properties  and  privileges  of  spe- 
cialties ;  but  in  that  case,  in  general  the  formal  parts  of  the  in* 
strument  differ  from  the  terms  6f  the  instrument  when  not 
under  seal. 

Lastly,  are  Written  Contracts  not  under  Seal,  or  mere  Verbal 
Promises.  These  are  of  infinite  variety.  The  principal  are 
bills  of  exchange,  promissory  notes,  checks  on  bankers,  policies 
of  insurance  not  under  seal,  insuring  ships  or  lives,  {t)  memo- 
randums of  charter,  wagers,  awards,  contracts  relating  to  the 
loan  ot  money,  or  relating  to  the  sale,  exchange,  or  use  of  goods 
or  land,  warranties,  guarantees,  contracts  to  marry,  to  serve,  or 
employ,  or  perform  works,  or  to  deliver  or  accept  goods  sold  or 
bought,  or  to  indemnify ;  contracts,  express  or  implied,  of  bailees, 
or  agents,  factors,  wharfingers,  farriers,  carriers  by  land  or 
water,  and  of  Attorneys;  and  in  short  all  the  various  bargains, 
express  or  implied,  which  are  not  usually  under  seal. 

In  the  case  of  contracts  under  seal,  no  consideration  is  essen-  t.  Conddem- 
tial  to  their  validity,  unless  fraud i>r  illegality  can  be  proved;  ^^ 
tbey  are  binding  upon  the  party  himself,  though  inoperative 
against  creditors  or  purchasers,  although  he  received  no  con- 
sideration. Hence,  in  all  cases  where  the  consideration  may  be 
doubtful  or  difficult  to  state  or  to  prove,  or  where  there  is  a 
considerable  debt  to  be  guaranteed,  it  is  preferable  to  have  the 
engagement  under  seal ;  and  in  that  case,  if  the  contract  itself 
be  clearly  expressed,  recitals  stating  the  motive  for  enter- 
ing into  it  are  in  general  unnecessary,  though,  as  even  a  Court 
of  Equity  will  not  enter  into  the  consideration  of  the  motives 
inducing  a  party  to  enter  into  a  contract,  unless  it  be  expressed 
therein  or  in  recitals,  (m)  it  may  frequently  be  advisable,  as  well  in 
deeds  as  in  other  contracts,  fully  to  recite  such  motives,  as  ex- 
planatory of  the  object  and  spirit  of  the  subsequent  stipula- 

(0  Aa  insoranoe  on  paitj's  own  life     Dow.  R.  New  S.  1.  over-ruling  BMtmd  r. 
beooaet  void  if  be  be  eiecoled  lor  a  fe-      Difftfw,S  Rom.  R.  SSl. 
lonj,  AmiethU  ▼.  hoU/md  amd  oihm,  t         (m)  1  Jac.  &  W.  4S«. 
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CHAP.  III.  lions,  (n)  But  with  respect  to  contracts  not  under  sealf  tech- 
I.  Rmhts     jji^iiy  termed  parol,  (though  in  writing),  they  can  never  be 

PKHtowALTT.  euforced  unless  founded  upon  sufficient  consideration,  unless, 
indeed,  in  the  case  of  bills  of  exchange  and  promissory  notes, 
and  then  only  when  in  the  hands  of  a  bond  fide  holder  for 
value*  (o)  In  all  other  cases  of  parol  or  simple  contracts,  the 
party  suing  must  prove  affirmaiwely  that  there  was  adequate 
consideration,  and  the  defendant  is  at  liberty  to  show  that  there 
was  none,  or  that  it  was  illegal.  (|^)  However  valid  the  ex- 
pressed consideration  may  be,  it  is  always  competent,  in  the  case 
of  a  deed,  though  not  so  of  a  record,  for  the  parties  to  it  to 
plead  and  prove  that  the  whole  or  part  of  the  true  considera- 
tion was  iUegaL  {q) 

3.  The  pecaliar  The  principal  Utility  in  having  the  contract  for  debts  of  re- 
ordecdS!  (r)'  ^^'^  ^^  Under  seal,  is  to  bind  the  heir  and  devisee  of  the  con- 
tracting party  at  law;  and  though  a  modern  act(<)  now  sub- 
jects the  real  estate  of  a  trctder,  within  the  meaning  of  the 
bankrupt  law,  to  the  payment  of  simple  contract  debts  as  well 
as  specialties,  that  enactment  does  not  extend  to  persons  who 
are  not  such  traders,  and  consequently  it  is  in  general  still  ad- 
visable to  secure  a  debt  or  performance  of  other  contract  by 
deed  expressly  binding  the  heir,  and  also  to  have  a  judgment 
docketed,  so  as  to  bind  the  land  even  in  the  hands  of  a  pur- 
chaser as  well  as  the  heir  and  devisee.  Another  and  very  im- 
portant distinction  is,  that^  debts  of  record,  when  duly  docket- 
ed {t)  and  due  on  specialty,  are  to  be  preferred  at  law  in  pay- 
ment of  debts  out  of  personal  property  by  an  executor  or  ad- 
ministrator ;  so  that,  upon  the  whole,  in  all  cases  of  considerable 
demands,  it  is  still  advisable  to  have  the  security  of  a  deed. 
In  case  of  a  bond  in  a  penalty,  in  a  Court  of  Equity  more  may 
be  recovered  than  the  amount  of  the  property,  though  it  is 
otherwise  at  law.  {u) 

4.  Proposals  for      It  is  a  general  rule,  that  to  constitute  a  complete  valid  con- 
Jj^^*^''***"  tract  not  under  seal,  there  must  be  at  least  two  contracting 

parties,  and  each  should  be  reciprocally  bound  at  the  same 

(n)  1  Jac.  &  W*  422 ;  and  see  1  Turner  (r)  See  more  fully  as  to  the  leading 

&  R.  41*  54»  as  to  recitaU.  distinctions  between  records,  specialties, 

(o)  BidmA  y.  BriaitoiOt  1  Tyrvr.  R.  84 ;  and  simple  contracts,  8  Chit.  Commercial 

1  Cromp.fic  J.  231,  S.C.,  where  see  lacid  Law,  3  to  11 ;  and  as  to  judgments^  3 


remarks  of  Mr.  Baron  Bayley.  Yoonge  &  Jerv.  101. 

"d.ibid.  (*)lW.4.c. 

Sannd.  295  ;  2  Wils.  347 ;  3  T.  R.         (t)  Jnto,  104. 
V 
C.  826. 


(p)  Id.  ibid.  (*)  1  W.  4.  c.  47. 

iq)  1  Sannd.  295  ;  2  Wils.  347 ;  3  T.  R.         (f)  Ante,  104. 
424, 538 ;  9  Bar.  &  Cres.  462  -,  10  B.  &         (u)  3  Rass.  R.  598. 
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ii9He.{v)  Therefore,  upon  a  sak  by  auction,  if  a  party  bid  for  CHAP.  IIL 
an  article  a  named  sum,  he  is  not  bound  by  his  offer  till  the  ^'^^q"^" 
auctioneer  on  behalf  of  the  vendor  has  testified  his  acceptance  PER»oNALTy< 
of  the  offer  by  knocking  down  his  hammer,  until  which  instant 
the  bidding  may  be  withdrawn,  {as)  But  that  doctrine  does  not 
apply  to  proposals  made  by  letter  from  one  party  to  another  at 
a  distance  from  eacl\  other,  to  purchase  any  commodity  on  cer- 
tain named  terms.  In  such  a  case,  it  has  been  held  that  the 
party  is  bound  by  his  proposal  until  either  the  specified  time 
or  a  reaaonable  time  for  answering  it  has  elapsed,  and  if  within 
that  time  the  proposal  be  ajccepted,  it  is  binding,  for  othei;wise 
no  bargain  between  parlies  at  a  distance  from  each  other  could 
weD  be  effected,  (y)  But  if  the  proposer,  before  the  other 
party  has  forwarded  his  assent,  rescind  his  offer,  by  sending  a 
special  messenger  or  otherwise^  it  seems  he  might  effectually  do 
so.  (2)  If  the  party  receiving  the  proposal  should  not  entirely 
acquiesce^  but  propose  new  terms  by  letter,  then  he  in  his  turn 
would  be  bound  by  his  proposal^  until  a  reasonable  time  had 
elapsed  for  receiving  an  answer ;  but  in  the  mean  time  the 
original  proposer  would  not],be  bound  by  his  first  proposition, 
and  so  on  until  there  has  been  a  complete  assent  on  one  side  to 
the  last  proposition  of  the  other,  (a)  But  a  mere  proposed 
in  writing  to  become  responsible  for  the  debt  of  another  is  not 
binding,  unless  the  creditor  immediately  communicate  bis  assent 
thereto  to  the  proposer.  (6) 

But  the  rule  that  both  parties  must  reciprocally  be  bound  by 
the  bargain,  does  not  either  at  law  or  in  equity  extend  to  formal 
signatures  required  by  the  statute  against  frauds,  provided  the 
paper  signed  by  the  party  sued  express  the  name  of  the  other 
party,  (c)  Therefore  a  party  who  has  not  signed  may  sue  the 
other  party  who  has,(€f)  and  a  Court  of  Equity  will  also  decree 
a  specific  performance  against  a  party  who  has  signed ;  (e)  one 
reason  may  be,  that  the  statute  in  one  section  only  requires 
that  the  party  to  be  charged  shall  sign,  but  another  section  is 
in  the  plural.  (/)  But  still  it  has  been  doubted  whether  in 
these  cases  the  party  who  signed  is  not  at  liberty  to  recede, 

< 

2  Moore  &  P.  86  ;  5  Bing.  34.  writing,  1  Rass.  &  M.'d94. 

Pafme  t.  Cave,  S  T.  R.  149.  (c)  1  New  R.  SdS. 

16  East,  45;   1  M.&  S.  SI  ;   1  (d)  6  East,  307;  2  Smith'sR.389;  3 

&  AM.  681 ;  4  Bing.  658,  whicU  Taoot.  169;  5  Taunt.  788, 

J  to  oremile  3  T.  R.  653.  (e)  1  Rass.  &  M.  391,  394,  625  ;  t 

(t)  4  Bing.  653.  Jac.  &  W.  496;  2  Ch.  C.  164;  7  Yea. 

(a)  Semble ;  and  see  4  WUs.  &  Sbaw,  265. 

90  i  4  Bing.  653.  (/)  29  Car.  2,  c.  3,  s.  4,  17  ;  see  the 

(b)  1  Stark.  10 ;  1  M.  &  S.  557 ;  and     reason  assigned  by  the  court,  5  Taunt. 
fiuen  if  sQch  assent  must  not  be   in     788. 
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CHAP.  III.    until  the  other  party,  who  has  not  signed,  has  done  some  act  to 

I.  ^GRTt      i^j^^  himself,  such  as  commencing  an  action  or  filing  his  bill  ;(^) 

PKaaoNALTY.    and  where  merely  a  proposal,  and  not  an  express  undertaking 

has  been  offered,  it  has  been  considered  that  it  must  be  accepted 

in  writing:  but  that  when  there  is  a  positive  undertaking,  then 

such  written  acceptance  is  not  essential  {h) 

• 
a.  When  con-        With  respect  to  contracts  not  under  seal,  the  common  law 
writing°and  ^^  makes  no  difference,  whether  they  be  in  writing  or  verbal, 
signed.  excepting  bills  of  exchange  and  promissory  notes,  which  must 

be  in  writing  or  pencil.  Nor  does  the  common  law  require  the 
consideration  to  be  stated  on  the  face  of  the  contract  when  in 
writing,  but  allows  it  to  be  supplied  by  verbal  evidence.  The 
exceptions  introduced  by  statute  principally  relate  to  contracts 
by  executors,  and  by  third  persons  for  the  debt  of  another,  or 
relating  to  the  sale  of  an  interest  in  land,  or  which  are  not  to  be 
performed  within  a  year,  and  contracts  for  the  sale  of  goods, 
^  wares,  or  merchandize  for  the  price  often  pounds  or  upwards ;  (i) 

and  a  recent  act  requires  acknowledgements  (excepting  by 
payments)^  to  take  a  case  out  of  the  statute  of  limitations,  and 
contracts  of  sale  of  goods  to  be  made  and  delivered  at  a  future 
time,  to  be  in  writing.  (Jc)  And  independently  of  these  statutes,  it 
is  always  advisable,  with  a  view  to  certainty  in  evidence,  to  have 
all  the  material  representations,  considerations,  and  circum- 
stances connected  with  the  contract,  and  especially  the  contract 
itself,  fully  and  formally  stated  in  writing,  and  signed  by  all  the 
parties  intended  to  be  Hable  to  perform  it.  Thus,  unless  verbal 
representations  before  or  at  the  time  of  sale,  or  other  transac- 
tion, be  expressly  made  part  of  the  written  contract,  they  will 
not  (however  material,  and  however  they  may  have  misled  the 


(g)  2  Jac.  &  W.  426. 

(k)  Palmer  t.  Scott,  1  Russ.  &  M.  S94. 

(t)  29  Car.  2,  c.  S,  s.  4.  "  And  be  it 
further  enacted  by  the  authority  aforesaid, 
that  from  and  after  the  laid  24th  day  of 
June,  no  action  shall  be  brought  whereby 
to  charge  any  executor  or  administrator 
upon  any  special  promise,  to  answer  da- 
mages out  of  bis  own  estate ;  or  whereby 
to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default, 
or  miscarriages  of  another  person  ;  or  to 
charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage ;  or 
upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest 
in  or  concerning  them ;  or  apon  any  agree- 
ment that  is  not  to  be  peiformed  within 
the  spaoe  of  one  year  from  the  making 
thereof;  nniess  the  agreement  upon  which 
•och  action  shall  be  brought,  or  soiae  me- 


morandum or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorised. 
Swtion  17.  And  be  it  further  enacted  by 
the  authority  aforesaid,  that  from  and 
after  the  said  24th  day  of  June,  no  con- 
tract for  tlie  sale  of  any  goods,  wares,  and 
merchandizes,  for  the  price  of  10/.  sterling 
or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the 
same,^r  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  roemorandnm  In  writing  of 
the  said  bargain  be  made  and  signed  b^ 
the  parties  to  be  charged  by  such  oontract» 
or  t^ir  agents  thereonto  lawfully  aotbo- 
rized. 
(k)  9  Geo.  4,  c.  14. 
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contracting  party)  be  considered  as  part  of  the  contract,  so  as  to  CHAP.  IlL 
enable  him,  upon  discovering  the  deceit,  to  avoid  the  contract ;  '  ^ 
and  at  most  he  could  only  sue  in  a  cross  action  to  recover  com-  Pk»«>naltt. 
pensation  for  the  fraudulent  misrepresentation,  as  Lord  Ellen- 
borough  expressed,  laying  asleep  his  prudence.  (/)  It  has 
however  been  held,  that  statements  in  printed  papers,  and 
words  relative  to  a  ship,  are  in  general  an  assurance  or  war- 
ranty to  the  merchant  who  loads  goods  on  board^the  ship  in 
pursuance  of  the  advertisement,  and  became  part,  of  the  con- 
tract, although  they  be  not  afterwards  contained  in  the  bill  of 
lading  or  charter-party  not  under  seal,  (m)  So  with  respect  to 
the  sale  of  an  estate ;  an  advertisement  in  the  newspaper  mis- 
describing  it  may  become  part  of  the  contract,  or  at  least  subject 
the  vendor  to  an  action  for  deceit,  (it)  When,  as  in  cases  within 
the  statute  against  frauds,  it  is  required  that  the  contract  shall 
be  signed  by  the  party  or  parties  to  be  charged  therewith,  it  is 
a  sufficient  signature^  if  the  party  himself  write  his  name  any 
where,  even  in  the  commencement,  with  intention  to  give  effect 
to  the  whole ;  (o)  as,  '^  Mr.  Wilmot  has  agreed  on,"  &c. ;  and 
though  there  be  only  the  signature  of  the  party  sued  to  an  ex^ 
press  undertaking,  and  not  of  both  parties,  that  suffices ;  though 
it  would  be  otherwise  if  there  was  merely  a  signed  proposal ;  (p) 
but  unless  the  signature  apply  to  the  whole  of  the  stipulations, 
it  is  insufficient,  (q)  If  a  bill,  filed  for  specific  performance,  state 
that  the  agreement  was  in  writing,  signatures  will,  on  demurrer, 
be  presumed,  though  it  is  advisable  to  state  that  it  was  signed ;  (r) 
and  the  same  doctrine  prevails  at  law  in  a  declaration  on  an 
agreement,  {s)  The  memorandum  signed  must  contain  all  the 
substantial  parts  of  the  bargain,  leaving  nothing  in  that  respect 
to  be  supplied  by  parol  evidence,  {t) 

If  in  the  particular  cases  enumerated  by  the  statute  against  6.Wlieii  equity 
frauds,  the  contract  be  not  properly  in  writing,  and  signed  when  ^  wrftten'eon- 
requisite,  although  it  may  be  capable  of  proof  by  one  hundred  tract  in  cases  of 
witnesses,  or  by  the  same  number  of  verbal  admissions,  it  cannot  '^^  ' 
be  enforced  either  at  law  or  in  equity,  with  this  exception,  that 
in  a  Court  of  Equity,  although  a  contract  of  sale  be  wholly 
verbal,  yet  if  by  its  terms  it  was  expressly  stipulated  that  it 
should  be  duly  reduced  inta  writing  and  signed,  and  that  formal 

(0  Pmstll  T.  EdmvndM,  \9  East,  6.  (p)  Talmtr  ▼.  Scott,  pott,  1  Russ.  &  M. 

(m)  Abbott  on  Shipping,  4  «d.  224;  391 ;  ante,  116. 

H<rit  oo  Shipping,  57 ;  4  Caropb.  243.  (a)  Id.  ibid. ;  3  Meriv.  53,  62. 

(a)  Knapp's  R.  344 ;  1  Simon's  R.  IS ;  (r)  1  Sim.  &  Stu.  543. 

3  Id.  29.  (j)  1  Saand.  R.  276,  n.  (o);  7  T.  R. 

(•)  Prassert  t.  Parker,  1  Russ.  flc  M.  35t  ;  2  Brod.  &  B.  262. 

625;  Sogd.  V.  &  P.  8  ed.;  and  cases,  (f)  See  note  (e),po$t,  125. 
Chit.  CoT.  SL  374, 375,  notes  (p),  (^),  (r). 
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CHAP.  III.    completion  of  the  bargain  was  prevented  by  fraud  of  thepariy 
To"^'      who  ought  to  have  signed,  then  a  Court  of  Equity  would  enforce 
P«K80NALTY.    thc  vorbal  agreement  againstsuch  a  party,  (u) 

7.  When  con-         The  whole  terms  of  the  contract,  when  in  writing,  need  not 

tract  may  be  _  "li,! 

collected  from     DC  expressed  on  the  same  paper  or  document,  but  may  be  ooi- 

lected  from  several  letters  containing  proposals  and  ultimate 
agreements  between  the  parties,  (t?)  but  then  the  last  communi- 
cation must  be  a  distinct  and  unqualified  assent  to  an  equally 
clear  proposal ;  and  if  the  last  letter  suggest  any  new  or  further 
proposition  requiring  the  assent  of  the  other  party,  or  some 
communication  from  him  to  complete  the  transaction,  then  no 
contract  or  agreement  is  constituted,  (x)  So  under  the  statute 
against  frauds  requiring  a  written  and  signed  agreement,  it  has 
been  held  that  a  sufficient  contract  may  be  constituted  by  a 
letter  ascertaining  the  terms  of  the  agreement,  by  reference  to 
another  document  containing  them,  (t/)  even  though  such  docu-> 
ment  has  not  been  signed,  (z)  or  referring  to  something  which 
is  in  itself  certain,  as  to  the  custom  of  the  country  in  an  agree- 
ment for  a  lease ;  (a)  though  under  the  statute  against  frauds  it 
has  been  held  that  parol  evidence  cannot  be  received  to  ascer- 
tain what  is  referred  to,  the  subject  of  the  reference  not  being 
sufficiently  certain  or  decided  and  distinct  upon  the  face  of  the 
document  itself,  (b) 

8.  All  proper  There  is  one  general  rule  and  precaution  to  be  observed  in 
^oZ^'pcd-  fr*™"g  ^^  entering  into  all  express  contracts  whether  or  not 
iied.  under  seal,  namely,  that  all  the  proposed  terms  of  bargain,  and 

all  proper  stipulations,  be  expressly  inserted  in  the  written  con- 
tract ;  for  though  there  are  some  cases  in  which  a  Court  of  Law 
or  Equity  will  impli/  or  infer  a  contract  in  all  proper  terms, 
when  the  parties  themselves  have  not  fixed  the  terms  of  con- 
tract, yet  when  they  do  contract  for  themselves,  no  term  or  sti- 
pulation not  expressed  will  be  superadded  by  the  court,  though 
the  court  might  readily  conjecture  what  the  parties  intended^ 
or  what  would  be  reasonable ;  for  courts  are  to  construe^  and  not 
to  make  new  contracts  for  parties  which  they  have  omitted  to 


(u)  2  Bro.  C.  C.  565 ;  Sugd.  V.  &  P.  <i)  BoUand  v.  Eyre,  4  Wils.  &  Shaw, 

106, 107 ;  and  see  S  Russ.  R.  424 ;  but  iO ;  1  Siro.  &  Stu.  194  ;  4  Bing.  653« 

see  3  Bar.  &  Aid.  396 ;  1  Cox,  219 ;  1  P.  (y)  3  Atk.  502 ;  8  Bos.  &  P.  238. 

Wms.  770  ;  3  Mcriv,  53,  62.  (t)  3  Bro.  C.  C.  318. 

(«)  1  Bing.  9  ;  7  Moore,  219  ;  4  Wils.  (o)  1  Ves.  J.  330. 

&  Sh.  20 ;  1  Sim.  &  Stu.  194 ;  3  Taunt.  (6)  1  Ves.  J.  326 ;  5  Bar.  &  Cres.  583; 

169.  and  9  Bar.  &  Cres.  561, 569, 570. 
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make  for  themselves,  (c)    Therefore  when  several  parties  en-    CHAP.  IIL 
tered  into  a  written  eneagement  of  partnership  in  a  foreign     ''  ^*o"^* 
adventure,  and  one  of  tnem  was  to  proceed  and  reside  abroad,  PsstoNALTY. 
and  to  undertake  much  more  risk  and  personal  trouble  than  the 
otherS)  and  there  were  written  stipulations  for  divisions  of  profits, 
but  no  stipulations  providing  remuneration  for  this  extra  trouble, 
or  ibr  the  contingency  of  the  undertaking  not  proceeding ;  and 
the  party  went  abroad  at  great  expense  and  trouble^  and  com- 
menced the  adventure,  but  which  was  shortly  afterwards  put  an 
end  to,  and  he  proceeded  in  Scotland  against  his  copartners  to 
recover  remuneration  for  his  extira  trouble  and  expense,  it  was 
held  in  the  H^use  of  Lords,  reversing  the  decision  of  the  Lord 
Ordinary,  that  as  the  contract  did  not  provide  for  the  event, 
there  was  no  jurisdiction  to  afford  him  any  compensation,  {d) 
So  if  a  contract  of  partnership  be  silent  as  to  the  division  of 
profits,  then  whatever  may  have  been  the  unexpressed  intention 
of  the  parties,  each  will  be  entitled  to  an  equal  moiety,  though 
one  of  them  brought  in  no  part,  or  a  very  unequal  share  of  the  * 

capital,  {e)  And  in  another  case  in  the  House  of  Lords  it  was 
on  the  same  principle  held  (reversing  the  judgment  of  the  Court 
of  Session)  tbat^  clause  in  articles  and  conditions  regulating  the 
management  of  a  farm,  that  **  the  whole  fodder  to  be  used  upon 
the  ground,  and  none  sold  or  carried  away  at  anytime,  hay  only 
excepted,  and  all  the  dung  to  be  laid  on  the  farm  the  last  year 
of  the  lease,'' created  an  effectual  prohibition  against  the  tenant 
disposing  or  carrying  off  the  farm  any  part  of  the  straw  of  the 
waygoing  crops,  and  that  as  there  was  no  stipulation  on  the 
part  of  the  landlord  to  pay  the  value,  the  tenant  could  not 
recover  it ;  (/)  and  though  the  custom  or  usage  of  the  county 
where  a  farm  is  situate  would  otherwise  entitle  the  tenant  to 
remuneration  for  his  waygoing  crops,  or  for  labour  or  manure 
from  his  landlord  or  incoming  tenant,  (^)  yet  if  ttiere  were  any 
express  stipulation  between  the  outgoing  tenant  and  his  land* 
lord  inconsistent  with  such  custom  or  usage,  then  the  latter  will 
not  prevaO*  (h)  So  though  a  tenant  is  in  general  entitled 
during  his  term  to  remove  any  annexations  made  by  him  to  the 


(c)  See  explicit  cases  in  the  Hoos^  of 
Lords,  CampbeU  v.  BetOk,  i  Wils.  &  Shaw, 
37  ;  and  Gordon  v.  Roberuou,  2  Wils.  & 
Sbaw,  115;  and  Watson  v,  Duke  of  Wei- 
Imgton,  1  Ross.  &  M.  602,  605  ;  as  to  eon- 
tmgoKiet,  8  Bing.  231. 

Id)  CampbeU  v.  Beatk,  2  Wils.  &  Sfaaw, 
57. 

(e)  Peacock  y.  Peacodt,  16  Ves.  J.; 
Siruthcn  ▼.  Burt,  f  Wils.  &  Shaw,  153. 


(/)  Gordon  v.  Robertson,  2  Wils.  & 
Shaw,  115;  Allen  v.  Berry,  3  Wils.  & 
Shaw,  417,  quare  ;  7  Bing.  465. 

(g)  Dally  V.  Hirst,  3  J.  B.  Moore, 
536;  1  Brod.  &  B.  324;  Holt's  C.  N. 
P.  197  ;  7  Bing.  465. 

(h)  1 6  East,  7 1 ;  1  Taont  19 ;  1  Meriv. 
15  ;  2  Bar.  &  Aid.  7l6  ;  Holt's  Cases, 
Ni.  Pri.  197;  3  J.  B.  Moore,  536;  8 
Bing.  65. 
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freehold  for  the  purposes  of  tr^de^  yet  if  he  has  covenanted 
to  leave  all  erections  or  improvements^  it  is  otherwise,  and  he  is 
not  in  that  case  entitled  to  any  compensation.  ($)  So  although 
in  a  tenant's  covenant  to  repair,  damages  by  fire  be  excepted, 
and  which  protects  him  from  liability  to  repair,  yet,  unless 
expressly  stipulated  otherwise,  he  will  continue  liable  to  pay 
rent  to  the  end  of  his  term,  and  he  cannot  even  compel  the 
landlord,  unless  perhaps  when  the  buildings  are  within  the  bills 
of  mortality,  to  expend,  in  rebuilding,  the  money  he  has  re- 
ceived for  the  loss  from  an  insurance  office ;  (Jk)  and  therefore 
care  should  be  observed  on  the  part  of  a  lessee  to  insert  a  pro- 
viso suspending  liability  to  payment,  or  at  least  the  tenant 
should  effect  an  insurance  sufficient  to  cover  the  amount  of  the 
rent  and  loss  of  the  value  of  the  occupation  during  the  residue 
of  the  term. 

There  are  however  some  cases  of  express  written  contracts, 
when,  if  such  contract  be  wholly  silent  on  the  subject,  implied 
terms  oi^  contract  may  be  superadded,  provided  they  are  not 
inconsistent  with  the  express  stipulation.  Thus  a  custom  or 
usage  that  tenants  shall  have  the  waygoing  crops  after  the 
expiration  of  their  lease,  or  be  paid  for  fallows,  seeds,  or  manure, 
is  valid  and  effectual,  if  the  lease  be  silent  on  the  subject.  (/) 


9.  Time  o/fter- 
fonnance  when 
the  etience  of 
contract. 


So,  if  either  party  to  a  contract  wish  to  make  perform- 
ance at  a  precise  time  material,  he  should  introduce  an  ex-' 
press  and  positive  proviso  to  that  effect,  for  otherwise,  at 
least  as  respects  the  sale  of  real  property,  performance  on  the 
very  day  is  not  in  general  considered  in .  a  Court  of  Equity  as 
of  the  essence  of  the  contract,  (m)  But  that  rule,  it  is  said,  is 
not  to  be  extended ;  (n)  and  where  a  day  was  fixed  in  a  con- 
tract of  sale  of  the  good-will  of  a  public  house  and  the  stock 
in  trade  and  furniture,  at  a  valuation,  and  the  purchaser  was 
not  ready  till  the  next  day,  when  he  tendered  the  amount,  the 
time  was  held  the  essence  of  the  bargain,  and  a  Court  of  Equity 
refused  a  specific  performance  at  the  instance  of  such  pur- 
chaser, though  he  was  only  one  day  too  late,  (o)  And  where 
a  purchase  is  intended  with  a  view  to  commercial  purposes,  and 
not  merely  as  an  investment  of  money,  time  is  frequently  con- 
sidered as  the  essence  of  the  contract,  (p)      And  where  a 


(0  i  Taunt.  19  ;  9  Bing.  24. 

(k)  1  Simons'  R.  146 ;  5  Bar.-&  Aid.  1. 

(0  1  Hen.  Bla.  5  ;  Doug.  SOI ;  Holfs 
C.  N.  P.  197 ;  3  J.  B.  Moon,  536 ;  and 
Bee  notCf  tupra ;  7  Bing.  466. 

(m)  In  equity. a  vendor's  undertaking 
to  give  an  abstract  and  deliver  possession 
hj  a  jmrticuUir  Hmt,  does  not  make  such 


time  tiie  essence  of  the  contract,  1  Jac. 
&  W.  42^ ;  1  Russ.  R.  376 ;  Sugd.  V.  & 
P.  364  to  383. 

(n)  2  Jac.  &  W.  $88, 289;  and  Sogd. 
V.  &  P.  8  ed.  363. 

(o)  1  Russ.  Rep.  376. 

(p)  1  Sim.  &  Stu.  190. 
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debtor  is  to  be  excused  from  paying  the  whole  debt,  provided 
he  pay  certain  instalments  as  part,  on  named  days,  and  he  neg- 
lect to  make  punctual  payment,  the  creditor  becomesi  even  in 
equity,  entitled  to  sue  for  the  whole  debt.  In  a  case  at  law» 
foor  days'  delay  in  performing  an  act,  though  occasioned  by 
bad  weather,  was  held  to  deprive  the  party  of  his  right  to  802., 
which  was  to  be  paid  if  the  act  had  been  done  on  a  fixed 
^^7*  (?)  Ani^  at  law  the  precise  day  fixed  for  completing  the 
sale,  or  other  contract,  is,  in  general,  material ;  and  if  either 
party  be  not  then  ready,  the  other  may  immediately  treat  the 
contract  as  no  longer  binding,  and  may  sue  for  the  breach,  pro- 
vided he  himself  was  ready  to  perform  his  part,  (r)  In  the 
case  of  a  sale  of  goods,  if  the  purchaser  do  not  fetch  away 
and  pay  for  them  at  the  appointed  day,  it  has  been  considered 
that  the  vendor  must  give  him  notice,  and  allow  him  a  further 
reasonable  time,  before  he  can  re-sell ;(«)  but  it  seems  the 
sounder  doctrine,  that  at  law  this  is  not  necessary,  {t)  But  in 
these  cases  the  party  must  notify  to  the  other  his  intention  to 
insist  on  precise,  punctual  performance,  and  if  he  omit  to  do  so, 
he  cannot  retain  a  deposit,  (u) 

If  the  contract  be  with  several  persons,  it  should  be  ex- 
pressly stipulated  that  each  shall  be  severally  as  well  aS 
jomtly  bound  to  perform  the  contract ;  for  if  there  be  no  ex- 
press stipulation  to  that  effect,  the  contract  will  be  considered 
as  only  joint;  and  in  case  of  death  of  one,  there  will  be  no 
remedy  at  law  against  his  personal  representative  ;  and  though 
the  estate  of  a  deceased  partner  or  principal  is  chargeable  in 
equity,  that  remedy  is  not  so  perfect  or  speedy  as  at  law;  and 
if  the  contract  were  joint  only,  relief  will  not  in  all  cases  be 
afforded  in  equity  against  the  estate  of  a  deceased  surety, 
Thb  distinction  is  so  important,  that  where  the  parties  have 
intended  that  a  security  shall  be  joint  and  several,  but  by 
tmstake  has  been  only  joint,  a  Court  of  Equity  will  compel  a 
surety  to  sign  a  joint  and  several  security,  according  to  the  ori- 
ginal intention,  (v) 

So  if  the  debt  or  contract  be  of  considerable  importance,  it 
may  be  advisable  to  obtain  several  warrants  of  attorney  for  secu* 
rity  in  a  large  penalty,  so  as  certainly  to  exceed  the  principal  debt 
and  a  great  arrear  of  interest  and  expenses,  {x)  so  as  to  enable  the 
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(f)  4  Car.  &  P.  295;  and  see  4  Bing. 
280. 

(r)  Sogd.  V.  &  P.  8  ed.  SS9  to  570. 

(f)  1  Salk.  IIS ;  bat  we  3  Campb.  426, 
1  Mareb.  R.  &14. 

(c)  4  Taant.  934 ;  1  Manh.  514  ^  8  B. 


&  Cres.  575 ;  Sugd.  V.  &  P.  362. 

(tt)  8  Bar.  &  Cres.  575. 

(v)  Katitttimev.  Parr,  3  Ross.  Rep.  424. 

(x)  Why  ill  a  penalty,  see  3  Sim.  R. 
299. 
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creditor  to  issue  several  executions  at  the  same  time  into  different 
counties  against  different  descriptions  of  property,  which  might 
otherwise  be  taken  by  several  creditors  pending  the  loss  of  time 
when  waiting  the  return  of  a  partial  levy  upon  one  writ  before 
any  further  execution  could  issue. 

So  as  our  English  law  (which  in  that  respect  is  defective, 
and  not  so  just  as  the  Scotoh  law,)  rarely  allows  interest  on 
unpaid  debts,  unless  expressly  stipulated  for,  care  should  be 
observed  to  provide  for  interest  from  stipulated  periods,  and 
even  upon  sums  that  the  complainant  might  have  to  pay  in  the 
shape  of  damages,  (y)  A  stipulation  as  to  interest  is  particu- 
larly advisable  in  contracts,  whether  by  auction  or  private,  for 
the  sale  of  property  ;  («)  and  a  vendor  who  desires  to  avoid 
being  required  to  carry  evidence  of  his  title  beyond  a  certain 
time  or  deed,  must  so  expressly  stipulate  in  the  particulars  and 
conditions  of  sale ;  and  when  he  sells  only  part  of  his  estate, 
and  wishes  to  avoid  covenanting  to  produce  his  title  deeds 
when  required,  he  must  also  stipulate  accordingly,  or  otherwise 
he  may  be  compelled  so  to  covenant,  (a)  In  cases  of  liens^  the 
law,  in  the  absence  of  express  stipulation,  does  not  in  general 
allow  the  party  holding  it  to  sell  the  thing  deposited,  although 
it  may  be  of  a  perishable  nature ;  (h)  in  cases  therefore  of  such  a 
deposit,  an  express  written  power  of  sale  should  be  provided. 

From  persons  who  are  traders^  if  there  be  the  remotest 
chance  of  bankruptey,  it  is  advisable  to  obtain  an  unqualified 
bill  of  exchange  or  promissory  note  for  a  sum  certain,  as  a  col^ 
lateral  security  for  the  performance  of  the  contract,  though  no 
way  relating  to  the  payment  of  money ;  because  in  the  event  of 
bankruptcy,  the  holder  may  prove  or  claim  for  the  amount  upon 
such  bill  or  note,  when  the  unliquidated  damages  for  the  breach 
of  the  contract  could  not  be  so  proved ;  and  this  precaution 
should  always  be  observed  by  sureties  before  they  enter  into 
their  engagement. 


to.  PrecaoUoDs 
by  rareties  by 
bood«  (c) 


Sureties  for  the  fidelity  of  clerks,  or  any  party  in  any  situ- 
ation, besides  taking  the  best  security  they  can  obtain  from  the 
person  for  whose  conduct  they  become  responsible,  should  also 
stipulate  in  their  bond  or  guarantee  not  only  for  a  power  to 
determine  it,  but  also  that  the  master  or  principal  shall  at  cer- 
tain times  exact  from  the  clerk  due  statements  of  account,  and 


(y)  9  Bar.  &  Cres.  S80  j  6  Bing.  380  ; 
1  B.  &  Adolp.  577. 

(s)  1  Sim.  &  Sto.  139;  Harrington  v. 
Hoggart,  1  Bar.  &  Adclp.  577. 


(a)  Fam  v.  Ayen,  2  Sim.  &  Sto.  5S5. 
(6)  Holt's  C.  N.  P.  383. 
(c)  See  po$t,  goarantees  not  under  leal, 
where  sevenl  or  jcnnt. 
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^all  himself  carefully  examine  the  same,  and  give  notice  of  the    9^^-  ^^^* 
least  default  or  irregularity  on  the  part  of  the  clerki  and  that       *  to 
otherwise  the  surety  shall  not  be  liable,  (d)    A  surety  by  bond,    Pg»iowAi>TT. 
unless  he  have  a  counter-bond  to  indemnify  him,  and  which  it  is 
advisable  to  obtain^  upon  paying  the  principal  obligee,  is  merely 
a  simple  contract  creditor  of  the  debtor ;  though,  if  there  were 
a  mortgage,   he  might,  upon  paying,  obtain  an  assignment 
thereof  as  his  own  security,  (e)    He  would  not  be  discharged 
from  liability  in  equity  by  the  creditors  taking  a  warrant  of  ' 
attorney,  payable  by  instalments,  if  no  additional  time  be  given, 
or  be  were  privy  to  the  arrangement.  (/)    As  between  several 
sureties  by  the  same  bond,  if  one  pay  more  than  his  just  share» 
be  has  in  general  a  right  to  contribution  from  the  co-sureties ;  {g) 
but  not  so  where  sureties  are  bound  by  separate  instruments  for 
equal  portions  of  a  debt  due  from  the  same  principal,  and  the 
suretyship  of  each  is  a  separate  and  distinct  transaction,  (h) 

If  a  contract  be  too  uncertain  in  its  terms  to  collect  its  certain  ii.  Necessary 
meaning,  and  the  statute  of  frauds  preclude  the  admissibility  of  ^^"'^"'^^* 
parol  evidence  to  clear  up  the  difficulty,  (i)  or  the  parol  evi- 
dence will  not  supply  the  defect,  then  neither  at^  law  nor  in 
equity  can  effect  be  given  to  it ;  {k)  and  though  an  agreement 
referring  to  a  plan  may  be  rendered  perfect,  if  the  identity  of 
the  plan  intended  to  be  referred  to  can  be  established ;  (h)  yet 
if  the  latter  be  uncertain,  even  a  court  of  equity  will  not  decree 
specific  performance.  (£)• 

If  there  have  been  a  mistake  in  drawing  up  a  formal  written  it.  Mistakes  in 
contract,  it  is  advisable  in  general  for  the  party  prejudiced  by  ^^J^^^^i^ 
the  error  to  apply  to  a  Court  of  Equity  to  reform  the  instru-  equity  or  aided 
men^  and  which  will,  in  proper  cases,  be  enforced ;  (/)  and  this  ^^  '^^' 
has  be^i  effected,  although  the  party  applying  to  the  court 
was  in  the  profession  of  the  law,  and  himself  drew  the  contract, 
it  appearing  clear  that  it  was  framed  so  as  to  admit  of  a  con- 
struction inconsistent  with  the  true  agreement  of  the  parties ;  (m) 
and  even  a  surety  may  be  compelled  to  give  a  joint  and  several 
promissory  note  according  to  the  agreement  of  the  parties, 
where  by  mistake  a  mere  joint  note  had  been  given,  (n)    And 
where  trustees  have  by  mistake  of  facts  agreed  to  sell  an  estate 
at  a  sum  greatly  under  the  real  value,  a  Court  of  Equity  wiU 

(d)  AnU,  89,  S3.  (i)  5  B.  &  Cres.  583  ;  pott,  1 15,  note 

(e)  1  Taru.  &  R.  9t4.  (e). 

\jD  Id.  395  i  2  Sim.  R.  1S»  155,  S53.         (k)  1  Ross.  &  M .  116. 
(g)  t  Bos.  &  Pol.  268,  270 }  1  J.  B.         (I)  See  in  general  chap.  ▼.  pctt. 
Moore,  8.  (m)  1  Sim.  &  Sto.  210 ;  3  Riiss.R.424. 
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not  assist  the  purchaser  upon  a  bill  for  specific  performance, 
but  will  leave  him  to  get  what  damages  he  can  by  action  at 
law.  (o)  But  a  Court  of  Equity  will  reform  a  deed  only  where 
the  intention  of  the  parties  has  been  mistaken  by  the  drawer, 
and  will  not  correct  an  error  in  an  instrument  occasioned  by 
the  ignorance  of  the  parties  in  a  matter  of  law,  (jp)  Sometimes 
also  the  consequence  of  a  mistake  in  drawing  up  a  written  con- 
tract may  be  aided  even  at  law;  as  where  a  material  word 
appeared  to  have  been  omitted  in  a  lease  by  mistake,  and  other 
words  therein  could  not  have  their  proper  effect  unless  the 
omitted  word  were  introduced,  it  was  held  that  such  lease  must 
be  construed  as  if  that  word  were  inserted,  although  the  par* 
ticular  passage  where  it  ought  to  stand  conveyed  a  sufficiently 
distinct  meaning  without  it.  (9)  But  if  there  be  no  patent 
ambiguity  on  the  face  of  the  instrument,  nor  improper  conduct 
amounting  to  such  fraud  as  to  invalidate  the  contract,  and  the 
terms  of  the  instrument  be  clear,  though  contrary  to  the  real 
intention  of  the  parties,  no  parol  evidence  is  at  law  or  in  equity 
admissible  to  controul  or  contradict  the  written  terms  in  any 
suit  upon  it ;  (r)  and  therefore  the  only  course  is  to  file  a  bill  at 
the  eartiest  instant  to  have  the  written  contract  reformed.  («) 

So  a  conveyance  which  passes  too  much  may  be  rectified, 
and  the  excess  deducted ;  and  it  should  seem  that  an  issue  may 
be  directed  with  a  view  to  correcting  a  mistake  in  a  deed.(^)  And 
where  a  deed  afiects  by  its  recitals  to  carry  an  agreement  into 
execution,  and  goes  beyond  such  agreement,  the  Court  will  rec- 
tify it.(tt)  But  a  bill  to  rectify  a  conveyance  alleged  to  have  passed 
by  mistake,  and  that  more  was  included  in  a  previous  agreement, 
was  dismissed,  the  conveyance  reciting  a  more  extended  agree- 
ment, and  the  parties  being  dead,  and  the  agent  of  the  grantor 
having  acknowledged  the  extended  agreement,  and  the  agent 
of  the  grantee,  who  could  have  given  a  personal  account  of  the 
transaction,  not  having  been  examined  by  the  plaintiff,  (x)  And 
in  general  great  caution  is  observed  by  a  Court  of  Equity  in  cut- 
ting down  the  effect  of  a  formal  conveyance,  (y) 

It  would  be  beyond  the  present  undertaking  to  consider  every 
contract  in  particular,  and  we  have  therefore  only  stated  general 
rules.  However,  contracts  of  sale  and  of  guarantee  are  of  such 
general  importance,  that  we  will  notice  at  least  a  few  of  the 
points  respecting  them. 


(o)  1  Jac.  &  W.  74. 

(p)  CockereU  ▼.  Cholmely,  1  Ross.  &  M. 
418. 

[a)  Wight  V.  Dickson,  1  Dow,  141, 147. 
r)  See  cases  collected  and  tih\y  com- 
mented upon  in  Sugd.  V.  &  P.  8  cd.  194 


? 


to  157. 

(*)  Ante,  123,  notes  (m),  (n). 
(t)  1  Turn.  &  R.  41. 
(ft)  Id.  52. 
(x)  Id.  41. 
(Sf)  Id.  54. 
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lif^th  respect  to  contracts  of  sale  of*  any  goods^  wares  or    CHAP.  Iii. 
merehandizey  for  the  price  of  ten  pounds  sterling,"  the  statute      '    ^^"^' 
against  frauds,  89  Car.  2  chap.  S,(*)  requires  that "  if  the  buyer   PEHsowAtTT. 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  y  Precautiong 
same,  or  give  something  in  earnest  to  bind  the  bargain,  or  in  g^^s. 
part  of  payment,  or  that  some  note  or  memorandum  in  writing 
of  the  bargasM  be  made  and  signed  by  the- parties  to  be 
charged  by  such  contract,  or  their  agents  thereunto  lawfully 
authorised ;"  and  that  provision  has  been  extended  to  all  con- 
tracts for  the  sale  of  goods,  notwithstanding  the  goods  may  be 
intended  to  be  delivered  at  some  future  time,  or  may  not,  at  the 
time  of  such  contract,  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery ;  or  some  act  may  be  requisite  for 
the  making  or  completing  thereof,  or  rendering  the  same  fit 
for  deUvery;  but  the  memorandum  need  not  be  stamped,  (a) 
When  the  contract  is  in  writing,  and  there  is  a  warranty ^  it  is 
advisable  to  make  it  part  of  the  written  stipulation. 

Although  this  clause  in  the  statute  against  frauds  does  not 
require  an  agreement  formally  drawn  up,  but  only  a  note  or 
memorandum  of  the  bargain,  yet  the  term  bargain  here  is  equiva- 
lent to  the  word  agreement  in  the  fourth  section  of  the  act,  (A) 
and,  therefore,  the  note  or  memorandum  must  at  least  state  the 
price  for  which  the  goods  were  sold,  and  the  court  will  not 
allow  the  defect  to  be  supplied  by  receiving  evidence  of  a 
quantum  valebat.  (c)  The  real  purchaser  may,,  in  general,  be 
sued,  although  his  agent  were  debited,  (d) 

A  contract  of  sale  of  specific  goods,  complete  at  the  time 
when  paid  for,  immediately  vests  the  property  in  the  purchaser, 
and  he  may  take  the  possession  and  is  responsible  for  death  or 
lo8s.(£)  But  when  the  contract  might  be  satisfied  by  detivery 
of  the  stipulated  quantity  out  of  a  larger  bulk,  and  the  pur- 
chased article  has  not  been  set  apart,  or  when  the  vendor  is  to 
wiake  an  article  for  the  purchaser  and  it  is  not  finished,  no 
property  has  vested  in  the  purchaser,  although  he  may  have 
advanced  the  full  price  to  the  vendor,  unless  it  has  been 
expressly  stipulated  otherwise.  (/)  If  the  property  has  passed 
to  the  vendor  then  he  may  not  only  take  it,  but  he  might  sup- 
port detinue  or  trover  for  withholding  it.  (g) 


(s)  See  decisions  on  the  act.  Chit.  Col.  sonal  Property,  147, 148 ;  6  Bar.  &  Aid. 

StaL  tJL  Fraods,  p.  S77  to  385.  360. 

(a)  9 Geo.  4,  c.  14,  s.  7,  8.  (/)  Id.  ibid. ;  1  Taunt.  318 ;  t  Campb. 

(6)  i^citOA  T.  JtfattA<tM,  6  East,  S07.  940;  5B.&Ald.49i;  2Bos.&P.684; 

(c)  5  Bar.  £c  C.  583;  8  D.&  R.343;  Cowp.  S94. 

9  B.  &  Ores.  561 ,  569, 570.  (g)  Id.;  Kitz.  N.  B.  138 ;  WUiea,  ISO ; 

U)9B.hL  Ores.  78, 449.  1  Vytr,  94,  n.  (b.) 

(t)  Shep.  Touch,  t95 ;  Long  on  Per* 


IS6  RIOHTS  TO  PERSONALTY^ 

CHAP.  UL        If  a  warranty  has  turned  out  false  the  purchaser  may  imme- 
TO  diately  refuse  to  take  the  commodity,  but  he  cannot  return  it 

Pkbbonaltt.  2L^t  once  accepting  it,  excepting  where  fraud,  or  express 
agreement  to  take  back,  can  be  proved,  {h)  But  goods  ordered 
generaUy,  if  unfit  for  the  miderstood  purpose,  may  be  returned 
within  a  reasonable  time.  If  the  goods  have  been  properly 
returned  immediately^  or,  in  the  last  case,  within  a  reasonable 
time,  then  the  purchaser  may  resist  payment,  (s)  but  otherwise 
not  ;(j)  or  in  an  action  against  him  for  the  price  the  purchaser 
may  reduce  the  damages  or  sum  to  be  recovered,  by  proving  the 
breach  of  the  warranty,  and  the  amount  which  in  respect 
thereof  ought  to  be  deducted  firom  the  price  ;(/r)  or  the  pur- 
chaser may,  in  the  case  of  an  express  warranty,  pay  the  whole 
price,  and  bring  a  cross  action  of  assumpsU  for  the  breach  of 
warranty  \{k)  or  he  may  bring  an  action  on  the  case  for  the 
fraud  or  deceit,  (/)  and  which  seems  the  proper  action  where 
there  has  been  frauds  as  concealment,  without  any  express 
warranty,  (m) 

lu  case  of  a  contract  of  purchase  of  real  property,  the  pur- 
chaser is  not  bound  to  take  or  accept  a  conveyance  of  a  part  of 
one  undivided  share  out  of  seven  with  compensation*  (a) 

«.  PrecaotioDs        Guarantees  are  a  description  of  simple  contract  that  very 
goaranteet.        fi'equently  becomes  the  subject  of  discussion  and  litigation,  and 

in  making  thenv  more  care  and  precaution  appear  to  be  neces- 
sary than  is  usually  observed.  The  statute  against  frauds, 
S9  Ci^r.  S,  c.  3,  8.  4,  enacts,  "  that  no  action  shall  be  brought 
whereby  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  or 
whe^reby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the.  debt,  default,  or  miscarriage  of  another  person, 
unless  the  agreemetd  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  The  terms, 
"promise^'  and  ^^ agreement^''  in  this  act,  do  not  extend  to 
guarantees  under  seal^  or  to  bills  of  exchange  or  promissory 
notes ;  (o)  and,  therefore,  whenever  the  sum  to  be  secured  is 
considerable,  it  will  be  most  advisable  to  require  a  guarantee 
under  seal,  or  by  biH  or  note,  so  as  to  avoid  the  questions 

(&)  2  B.  &  Adolp.  456.  605  ;  5  T.  R.  142. 

(OSTaaDt.  2.  (m)  19  East,  11;   4  Campb.  2«;    5 

[j)  t  Bar.  &  Adolp.  456.  B.  &  Crei.  605 ;  5  T«  R.  142. 

k)  Id.  ibid, ;  2  East,  451.  (n)  S  Sim.  R.  29 ;  1  Ross.  &  MjrU  29  ; 

0  Dougl.  21 1  2  Stark.  R.  165;  2  (o)  1  Tvr.  Rep. 
East,  446;  4  Bing.  72;  5  Bar.  &  Cres. 
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» 

which  so  frequently  arise  upon  the  sufficiency  of  the  statement    CHAP.  III. 
of  the  consideration  in  common  guarantees  not  under  seal.  ^^"^' 

The  guarantees  must,  at  all  eventSi  be  in  writing  and  signed;  P»hsonalty. 
further,  it  must  be  a  promise  or  agreement ;  and  a  mere  proposal 
to  guarantee,  unless  the  person  to  yrhom  it  is  made  communicate 
his  acceptance,  is  not  binding,  (;p)  and  it  is  said  such  acceptance 
may  be  by  parol.  (9) 

Under  the  term  "  agreement,*'  it  is  settled,  that  not  only  the 
engagfflien^  itself  must  be  stated  in  writing,  but  also  the  consider-' 
ation  upon  which  it  is  founded,  either  expressly,  or  in  terms 
from  which  it  may  be  inferred,  (r)  Thus  an  engagement  in 
these  words,  ''  Messrs.  Wain  and  Co.,  I  will  engage  to  pay 
jou  by  half-past  four  this  day  fifty-six  pounds,  and  expenses, 
on  bOl  that  amount,  on  Hall,  (Signed)  Jno.  Warlters,  (and 
dated)  No.  «,  Comhill,  April  80,  1803,"  was  held  msuffi- 
cient;(«)  and  where  the  engagement  was,  '^Mr.W.  will  engage 
to  pay  the  bill  drawn  by  Pitman  in  favour  of  L«  S."  it  was  held 
mvalid  \{t)  and  the  following  letter,  addressed  by  the  defendant 
to  the  plaintiff,  which  the  defendant  dated  and  signed,  was 
held  insufficient —  ^*  To  the  amount  of  100/.,  consider  me  as 
security  on  I.  C.'s  account.*' (u)  So  where  the  defendants  wrote 
ihus,  "  Messrs.  Boothey  and  Co.  we  hereby  promise  that  your 

draft  on  W.  C,  due  at  Messrs. ,  at  six  months,  on  27th 

Not.  next,  shall  be  then  paid  out  of  money  to  be  received  from 
St.  Phillip's  Church,  say  amount  to  174/.  13s.  5d.  W.  Clarke,  to 
Bootiiey  ;'*  was  holden  an  insufficient  guarantee,  for  not  stating 
the  consideration,  (x) 

But  when  the  consideration  may  fairly  be  collected  or  iit- 
tended  firom  the  words  of  the  agreement,  then  it  is  sufficient. 
Thus,  "  I  guarantee  the  payment  for  any  goods  which  T.  S. 
delivers  to  J.  B.,"  is  sufficient,  the  future  delivery  of  the  goods 
being  apparently  the  consideration,  (y)  So,  *^  I  hereby  guaran- 
tee the  present  account  of  Miss  H.  M.  due  to  R.T.  L.  and  Co. 
of  lis/.  4s.  4d.,  and  what  she  may  contract  from  this  date  to  the 
90  Sept.  next  ;**  has  been  considered  sufficient,  (z)  So  a  gua- 
rantee "  that  P.  C.  shall  faithfiilly  and  honestly  discharge  any 
duty  assigned  to  or  trust  reposed  in  him,"  and  upon  which  the 


(p)  1  Staik.  R.  10 ;  1  M.  &  S.  557,  (u)  6  Moore,  86 ;  S  Bro.  &  B.  14. 

nU.  (x)  3  Bing.  107. 

(f )  CdtmoH  r.  Upeot,  B  VIn.  Ab.  527;  (y)  9  East,  548 ;  1  Campb.  S4S ;  6 

Imt  see  mU,  1  Ross.  &  M.  394.  £0p.  R.  89 ;  6  Blng.  901. 

(r)  Wmn  v.  WaUen,  S  East,  10 ;  1  (i)  6  Moore,  581 ;  3  Bro.  &  B.  f  11 ; 

•Santh,  R.  299.  ana  tee  other  instances.  Holt's  C.  N.  P. 

(i)  5  East,  10.  153.;  3  Moore,  15;  1  Bing.  216;  15 


t 


t)  4  B.  &  Aid.  595.  East,  272. 
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plaintiff  employed  P.  C.  is  sufficient,  the  consideration  appear^* 
ing  on  the  face  of  the  instrument.  (€i) 

Questions  also  frequently  arise,  whether  the  guarantee  was 
confined  to  a  single  transaction  or  was  continuing  and  extended 
to  all  or  to  some  subsequent  transactions. (6)  Where  the  defend- 
ant engaged  in  writing  to  guarantee  the  plaintiff,  ''for  any 
goods  he  hath,  or  may  supply  my  brother,  H.  P.  with,  to  the 
amount  of  <£100,*'  the  court  held  it  a  continuing  or  extending 
guarantee  for  any  debt  which  might  at  any  time  become  due 
for  goods  supplied,  until  the  credit  was  recalled,  and  that  the 
meaning  of  it  was,  that  the  defendant  would  be  answerable  at 
all  events  for  goods  supplied  to  his  brother  to  the  extent  of 
100/.  at  any  time,  but  that  he  would  not  be  answerable  for 
more  than  that  sum  ;(e)  and  so  where  a  guarantee  stated,  that 
the  defendant  had  been  applied  to  by  his  brother,  W.  W.  to  be 
bound  to  plaintiff  for  such  debts  as  he  might  contract  with 
them,  and  then  added,  *'  I  consider  myself  bound  to  you  for 
any  debt  he  may  contract  for  his  business  as  a  jeweller,  not 
exceeding  100/.  after  this  date,"  it  was  decided  that  the  defend- 
ant was  answerable  for  any  debt,  not  exceeding  100/.,  which 
W.  W.  might  from  time  to  time  contract  with  plaintiff  in  the 
way  of  business,  and  that  the  guarantee  was  not  confined  to 
one  instance  but  applied  to  debts  successively  renewed  'f{d)  but 
a  guarantee  of  the  payment  to  A.  B.  "to  the  extent  of  60/.  at 
quarterly  account,  bill  two  months,  for  goods  to  be  purchased 
by  him  of  the  plaintiff,"  is  not  a  continuing  or  standing  gua- 
rantee to  that  extent  for  goods  to  be  at  any  time  supplied  to 
A.  B.  until  the  credit  is  recalled,  {e)  So  a  guarantee  for  pay- 
ment for  coals  to  the  amount  of  50/.,  which  defiendant  would 
be  answerable  for  at  any  time,  is  not  a  continuing  guarantee,  (y* ) 

Nearly  the  same  precautions  should  be  observed  on  the 
behalf  of  a  party  guaranteeing  as  on  the  part  of  a  surely,  and, 
therefore,  reference  to  that  head  should  be  made.(^) 

In  case  of  a  guarantee  of  the  due  payment  of  a  bill  or  note 
he  ought  to  have  notice,  if  it  be  not  duly  paid,  but  he  is  not 
discharged  by  want  of  that  prompt  and  strict  mercantile  notice 
to  which  parties  pn  the  bill  or  note  itself  are  strictly  entitled  ;(A) 
nor  can  he  resist  payment  on  account  of  want  of  notice  or  other 


(a)  2  Dow.  R.  N.  S.  Sll ;  and  see  6 
Bing.  201,  ohsenrations  of  Tindal,  C.  J., 
as  to  ailowing  too  much  strictness  in  con- 
struing gnaiantees ;  and  see  id  248,  249. 

(6)  6  Bing.  R.  244,  S76. 

(c)  12  East,  227;  2Campb,4S6. 


(d)  2  Campb.  413. ;  see  6  Bin^  244. 
(s)  9  Bar.  &   Aid.  593 ;  and  Mse  t 
Maule.  &  Selw.  18. 
(/  )  2  Cbitt^'s  R.  205 ;  and  6  Bing.t76. 
(g)  AnU,  82,  83. 
(h)  Warrington  t.  Furbar,  8  East,  t4S. 
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neglect^  unless  he  can  prove  that  he  has  really  sustained 
d^iage  by  the  neglect.(f )  In  general,  mere  passive  conduct 
of  an  obligee,  without  expressly  granting  time  to  the  principal 
obligor,  will  not  discharge  a  surety ;  (*)  nor  will  the  circum- 
stance of  the  principal  obligor  afterwards  executing  to  the 
creditor  another  bond  for  a  larger  sum,  or  of  the  obligee  obtain- 
ing a  bond  from  another  surety,  discharge  the  surety ;  (2)  and  a 
surety  has  no  right  to  say  he  is  discharged  from  the  debt  if 
all  that  he  rests  upon  is  the  pctssive  conduct  of  the  creditor  in 
not  suing;  he  must  himself  use  diligence,  and  take  such  effectual 
means  as  will  enable  him  to  call  on  the  creditor  either  to  sue, 
or  to  give  him,  the  surety,  the  means  of  suing,  (m)  But 
agreeing  to  give  time  and  renewing  bills  without  the  know- 
ledge or  concurrence  of  a  surety,  will,  at  law  as  well  as  in 
equity,  discharge  the  latter,  in  the  case  of  a  surety  by  simple 
contract,  though  in  case  of  a  bond  he  could  not  plead  such 
i^reement  as  a  defence  at  law.  (»)  The  terms  upon  which  the 
guarantee  was  given,  must  in  general  be  fully  and  strictly  com- 
plied with  by  the  creditor,  (o)  Taking  a  cognovit  or  warrant 
of  attorney  from  the  principal  debtor,  without  giving  him  any 
exira  time,  does  not  discharge  a  surety,  (jp)  It  has  been  con- 
sidered that  a  surety  may,  in  equity,  be  discharged  by  the 
creditor's  negligently  losing  the  benefit  of  a  collateral  secu- 
rity, (g)  But  the  signing  the  principal  debtor's  certificate  does 
not  discharge  his  surety,  (r) 

The  lial^Uty  of  a  surety  or  guarantee  generally  ceases  upon  Oaanntee's 
the  death  of  one  of  the  parties  for  whose  conduct  he  was  to  be  '«d«™nific«*»'^ 
responsible,  unless  otherwise  provided,  (s)     Payments  made 
after  the  death  are  in  general  to  be  applied  in  reduction  of  the 
oldest  items  of  the  current  account,  and  not  of  the  more  recent 
items,(<)  but  in  general  the  appropriation  is  for  a  jury,  (u)     If 


(i)  Chitty  on  Bilis^  8th  ed.  474»  475, 
476. 

(k)  £yr«  T.  Evtntt,  9  Ross.  R.  SBl, 
S84, 416, 600 ;  see  oUier  cases.  Chit.  Com. 
L.3S4to3S0. 

(I)  2  Ross.  R.  381. 

(m)  Id.  S84 ;  and  aee  Oordon  ▼.  Calvert, 

4  Roas.  R.  581.    B.  was  hired  as  a  clerk 

to  A.  aBd  Co.,  bnt  not  for  anv  definite 

period,  and  C.  and  D.  joined  with  him  ui 

a  joint  and  sereraj  bond  to  secare  his  dalj 

acooanting  lor  his  receipts,  and  C«  died, 

and  his  executrix  gave  a  written  no6ce  to 

A,  sad  Co.  that  &e  woald  no  longer  re- 

nain  sorety;  and  thereupon  A.  and  Co« 

coauDonicated  this  notice  to  B.,  and  re- 

qvired  and  obtained  firora  him  the  bond 

of  another  smety.    D.  died  and  also  the 

new  sorety,  and  Ibar  years  and  a  half  after 

ibe  death  of  C,  B.  died,  when  deficiencies 

TOL.  !• 


were  found  in  his  accounts,  gubtoqtient  to 
the  notice ;  and  it  was  held,  that  the  ex- 
ecutrix of  C  had  no  equity  to  restrain  A. 
and  Co.  from  proceeding  at  law  on  the 
bond.    See  t  Simons'  R.  255;  7  Bar.  & 

(n)  Coambe  t.  Woolfe,  8  Bing.  156; 
Holt's  C.  N.  P.  84.  399 ;  Davey  v.  Pren- 
dergratt,  5  B.  &  Aid.  187;  see  the  cases 
when  a  surety  is  discharged  collected 
Chitty  on  Bills,  8  cd.  441  to  456. 

(o)  5  Bar.  6c  C.  t69 ;  t  Dowl.  &  R.  tS ; 
5  Bing.  485 ;  but  see  Fell  on  Guarantees. 

(p)  f  Sim.l!t ,  1 55,«5S ;  iTum.  &  R.  395. 

M  t  Sim.  &  Stu.  457. 

(r)  Broi0»  T.  Carr,  7  Bing.  508 ;  5 
Moore  &  P.  497  ;  «  Russ.  R.  600.  S.  C 

(f)  4  Rnss.  R.  154. 


(0  f  Dow.&Clar.  911. 
(u)  4KUSS.R.  154. 
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the  surety  or  guarantee  be  called  upon  to  pay  the  creditor,  he 
should  get  a  third  person  to  purchase  the  security  and  claim 
Personalty,  qu  the  principal,  and  take  an  assignment  thereof  and  of  all 
securities ;  for  if  he  himself  pay  off  the  debt  or  security,  it 
having  been  thus  satisfied,  he  could  not  afterwards  sue  the 
principal  debtor  in  the  name  of  the  creditor,  although  the  secu- 
rity might  afterwards  be  assigned  to  him,(o)  and  he  would  be 
only  a  simple  contract  creditor  of  th€  principal,  (u;)  though  it 
might  be  otherwise  as  to  a  mortgage  security,  (a;) 


II.  &  III.  In- 
juries TO  Per- 
sonal Pro- 
perty, AND 
Remedies  and 
Punishments. 


Firtt.  Injuries 
to  penonai  pro- 
perty in  posses- 
sion, remedies 
and  punishments, 

1.  Illegal 
takings.' 

Civil  takings, 
without  crime. 


In  a  preceding  chapter  we  spoke  generally  of  Injuries  to 
Personal  Property,  We  will  here  more  particularly  consider 
them ;  firsts  as  they  relate  to  tangible  personal  property,  whe- 
ther in  actual  or  supposed  possession  of  the  owner,  or  whether 
the  right  is  in  remainder  or  reversion,  or  vested  in  several 
owners,  with  their  appropriate  remedies  and  punishments ;  and 
secondly 9  as  they  aflfect  choses  in  action  and  their  remedies, 

1.  Personal  property  in  possession  may  be  injured  by  ille- 
gally taking  the  same  out  of  the  possession  of  the  owner,  either 
by  means  not  criminal,  or  by  criminal  means,  and  the  latter 
may  be  by  a  criminal  illegal  takings  felonious  at  common  law, 
or  by  embezzlement^  where  the  original  taking  or  obtaining  pos- 
session was  neither  illegal  nor  felonious,  or  by  obtaining  goods, 
money,  or  valuable  security  hy  false  pretence,  or  by  threats  of 
various  descriptions,  some  of  which  are  felonious,  and  others 
not  so;  or  the  injury  may  be  by  detention^  either  with  or 
without  criminal  offence;  or  lastly,  the  injury  may  be  by  da- 
maging the  chattel  whilst  in  the  possession  of  the  owner,  and 
which  also  may  be  by  acts  not  criminal  or  by  criminal  acts ;  the 
former  by  bailees  and  others,  whether  by  malfeazance,  misfea- 
zance  or  nonfeazance;  and  the  latter  may  be  felonious  or  mali* 
cious  to  the  owner,  or  malicious  towards  an  animal,  as  ennme- 
rated  in  the  statute  against  cruelty  to  animals,  &c. 

The  remedies  for  injuries  to  personal  property  in  possession 
are  of  three  descriptions,  viz.  preventivCy  compensation^  and 
punishments.  Thus  the  owner  may  'prevent  by  resistance  an 
illegal  taking  by  force,  not  using  a  dangerous  instrument  ;(y) 
and  recaption  is  legal ;  and  if  under  colour  of  an  execution 
agamst  the  goods  of  A.  the  goods  of  B.  in  his  hands,  obtained 
by  fraud,  be  taken  by  the  sheriff,  B.  may  take  them  out  of  the 
custody  of  the  sherifi^  even  by  stratagem,  (z)   So  goods  obtained 


(v)  4  Russ.  B.  S77 ;  1  Tom.  &  R.  2S4. 
(w)  1  Torn.  &  R*  Jf4. 
(i)  Id.  ibid. 


(y)  3  Bla.  C.  3,  4;  2  Inst.  316. 
(s)  3  BU.  C.  4, 304 ;  1  Bftr.  6c  C.  514; 
S  Dow.  &  R,  755;  1  Mood.&  M.  107. 
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by  fiilse  pretences,  under  colour  of  a  purchase,  may  be  retaken 
by  the  vendor  out  of  the  bands  of  the  purchaser  or  his 
assignee; (a)  and  if  a  vendor  discover  that  the  purchaser  is 
insolvent,  he  may  stop  them  in  iransUu,  (b)  a  right  which  he 
himself  must  exercise,  for  a  Court  of  Equity  will  not  interfere 
to  stop  goods  in  traimtu.(c)  If  the  goods  cannot  be  retaken 
withoat  committing  or  occasioning  a  breach  of  the  peace,  then 
the  remedy  is  by  replevin,  (cQ  or  by  action  of  detinue ^  though 
taken  by  force  ;(^)  and  sometimes  a  Court  of  Equity  will  com- 
pel the  delivery  of  a  speciBc  chatteL  {/).  So  an  action  of 
trover  lies  to  recover  the  value  of  a  personal  thing  illegally 
taken  or  detained,  (g)  or  trespass,  where  the  taking  was  ille- 
gal (A)  When  the  value  of  the  thing  taken  or  the  damage  done 
to  it  does* not  exceed  5/.,  and  the  taking  or  injury  does  not  con- 
liitfite  a  felony,  punishment,  and  sometimes  compensation,  may 
be  obtained  summarily  before  a  justice  of  the  peace,  (i)  and  a 
summary  proceeding  b  also  afforded  with  respect  to  game,  (k) 

If  the  original  taking  were  criminal  and  felonious,  (0  the  criminal 
common  law  as  well  as  the  statute  (m)  subjects  the  .offender  to  ^^&- 
an  indictment  for  larceny^  whenever  the  goods  and  chattels  or 
dung  taken  were  in  legal  contemplation  moveable  personalty, 
and  not  part  of  the  realty,  and  also  valuable,  {n)  and  also  when 
the  original  taking  was  not  only  illegal  but  also  felonious;  but 
if  the  taking  were  legal  or  not  felonious,  and  only  the  subse- 
quent misapplication  of  the  property  was  criminal,  then  at  com- 
mon law  no  indictment  for  larceny  was  sustainable,  and  that 
determmation  occasioned  the  passing  of  the  statutes  to  render 
the  embezzlement  by  servants  and  others  punishable.  Thus  if 
a  masrler  gave  a  servant  a  5/.  note  to  get  changed,  and  the 
servant  absconded  with  the  money,  this  was  not  larceny,  or 
pmiishable  at  common  law,  because  there  was  no  felonious 
taking,  but  under  tbe  aet^  against  en^bezelement  it  is  now  in- 
dictable, (o)  As  to  some  animafe  and  things  of  superior  value, 
as  hones,  cows  and  sheep,  and  certiun  enumerated  valuable 
securities,  the  larceny  was   declared  capital  by   statute,  (p) 


(a)  7TaQnt.59;  |M«e. 
(6)  Poit. 

(«)  «  Jac.  &  W.  S49. 
Id)  t  Stark.  288;  1  Cbit.  PI.  188. 
(«)  1  Cbit.  PI.  159. 
(/)  Cbit  £q.  Dig.  ttt.  Chattels  Per- 
MDal,  and  tit.  Estate,  IX.,  et  pott. 
(f)  1  CWt  PL  176, 177. 
(k)  3  Wils.  536;  1  Clut.  PI.  197. 
(i)  7  &  8  G.  4,  c  39,  and  id.  c.  SO, 

(fc)  l&tW.^c.S2,s.Slto37. 


(0  MThen  not  to,  see  an  explanatory 
case,  Rcsv.if(eamider,Bam'8j.,Hor8es,I.; 
Id.  Larceny ;  t  Inst.  316. 

(m)  7  &  8  6. 4,  c.  29.  The  haWes  of 
conntry  bank  notes,  4  Car.  &  P.  535. 

(n)  When  not,  see  atite,  95,  and  Ra 
▼.  Searing,  Russ.  &  R.  350. 

(o)  l£e  V.  SfUlent,  cor.  twelve  judges, 
A.D.  1820,  Carr.  Cr.  L.  318, 319. 

(p^  7  &  8  G.  4,  c.  29,  per  M  altered 
a»  to  horses,  &c.  by  2  &  3  W.  4,  c.  62. 

k2 
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Robbery  is  punishable  capitally  with  death.  (9)  Stealing  pri^ 
vately  from  the  person  is  punishable  with  transportation  for 
life  or  seven  years,  or  four  years'  imprisonment,  (r)  Sacrilege  ' 
and  burglary  are  punishable  capitally  with  death,  («)  and  so  was 
housebreaking  in  the  day-time,  (/)  but  the  capital  punishment 
of  death  for  the  latter,  and  for  stealing  horses,  cows  or  sheep, 
or  killing  the  same  with  intent  to  steal  them,  is  now  repealed, 
and  the  punishment  is  only  transportation  for  life.  (»)  The  steal- 
ing from  particular  places  is  by  various  provisions  in 'the  same 
act  rendered  penal,  with  varying  punishment  ;(x)  and  felonious 
stealing  by  tenants,  and  lodgers,  and  clerks,  and  servants  and 
others,  are  punishable  with  transportation ;  {y)  and  the  taking 
of  (feer,  hares  and  rabbits,  fish,  &c.  is  specially  punishable 
under  the  7  &  8  Geo.  4,  c.  29.  (r) 

It  will  be  obvious  that  as  the  law  allows  resistance  of  attempt 
to  take  by  means  not  criminal,  so  it  ought  to  and  does  permit 
resistance  when  the  taking  would  be  criminal,  (a)  But  with 
respect  to  recaption  it  is  not  so,  for  in  many  cases  of  felonious 
takings  the  owner  cannot  retake  his  property,  or  have  restitu- 
tion, until  after  he  has  performed  his  duty  to  the  public,  by 
prosecuting  the  offender  to  conviction  or  acquittal,  after  which 
the  Court  will  award  restitution,  unless  where  a  negociable  secu- 
rity has  got  into  the  hands  of  a  bon&Jide  holder  for  value.  (6) 

In  general,  however,  the  owner  may  retake  the  thing  stolen, 
unless  sold  in  market  overly  (c)  and  a  pawnbroker's  shop  is  not 
a  market  overt  to  prevent  such  recaption,  and  trover  always  lies 
against  a  pawnbroker  after  demand  by  the  owner,  (c/)  and  be- 
fore the  above  act,  in  case  of  a  sale  in  market  overt,  still  after 
the  owner  had  prosecuted  the  felon,  he  was  entitled  to  retake 
or  recover  from  the  person  then  in  possession,  (e)  With  respect 
to  horses,  there  is  a  peculiar  law  under  the  statute  2  &  S  Ph. 
&  M.  c.  7,  and  SI  Eliz.  c.  12,  by  which,  unless  there  has  been 
a  sale  in  market  overt,  with  all  the  precautions  required  by  the 
acts,  the  owner  may  retake  or  sue  at  any  time;  {/)  but  after  a 
regular  sale,  pursuant  to  the  acts,  the  owner  cannot  maintain 
trover  until  after  conviction ;  (g)  and  although  the  law  thus 
allows  a  person  in  certain  cases  to  retake,  yet  it  is  illegal  and 


(0)  7&8G.4,c.29,s.6. 
(r)  Id.  ibid. 

(1)  Id.  s.  10, 11. 
(t)  Id.  s.  19. 

<tf)  2&S  W.4,c.62. 

(c)  7  &  8  G.  4,  c.  t9,  s.  12 ;  see  next 
Chapter,  poit,  as  to  the  description  of  par- 
ticoLar  places. 

(y)  7  &  8  G.  4k  c.  29,  8. 45, 46. 

(t)  Sect.  26.  See  5  Car.  &  P.  133,  as 
to  the  proper  form  of  conTiction. 


(a)  3  fila.  C.  4,  note  3;  1  Mood.  & 
M.  107. 


(6)  7  &  8  G.  4,  c.  29,  s.  57. 
(c)  2 


fila.  449;  Barn's  J.,  Horses,  IL 

(d)  2  Stra.  1187;  1  Stark.  R.  472;  t 
Campb.  336;  1  WUs.  8;  2  Bla.  C.440. 

(0  2T.  R.  750. 

(/)  Id.  s.  5;  Bom's  J.,  Horses,  II. ; 
2  Bla.  C.  451. 

(g)  2  Car.  &  P.  41,  43. 
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punishable  to  adveriise  a  reward  for  the  return  of  the  thing     CHAP.  in. 
stolen  without  asking  questions,  or  otherwise  stipulating  not  to      injuria, 
prosecute.  (A)    In  cases  of  horses  feloniously  stolen,  justices  to 

have  express  power  to  afford  summary  relief,  (f )  but  that  power     Prqpewtv 
b  confined  to  horses  stolen,  and  does  not  apply  when  tbey 
have  been  obtained  by  false  pretence,  (A:)  nor  do  the  statutes 
extend  to  other  chattels  whereof  felony  may  be  committed  at 
common  law. 

Other  statutes  provide  summary  punishment,  with  power,  in 
some  cases,  to  award  satisfaction  for  criminal  takings  and  injuries 
to  several  things,  of  which  larceny  or  felony  could  not  have  been 
committed  at  common  law,  as  hares  and  rabbits,  dogs,  and 
beasts,  and  birds  usually  confined,  pigeons,  fish,  certain  trees 
and  shrubs,  wood  fences,  posts  and  rails,  fruit,  roots,  vegetables, 
the  taking  of  which  did  not  constitute  larceny  at  common  law, 
but  in  all  which  cases  justices  now  have  summary  jurisdiction.  (/) 

In  cases  of  felonious  takings  in  general,  the  remedy  by 
action,  as  already  observed,  is  suspended  until  after  conviction 
or  acquittal  of  the  supposed  ofiender ;  (m)  but  in  the  instance 
of  horses,  the  civil  action  of  detinue  or  replevin  is  expressly  re- 
served, unless  there  has  been  a  regular  sale  in  market  overt,  (n) 
and  it  is  expressly  provided  that  when  the  taking  of  any  chattel 
or  thing  is  only  a  misdemeanor,  as  taking  wills  and  writings, 
being  evidence  of  title  to  an  estate,  the  power  to  prosecute  for 
the  criminal  offence  and  punishment  shall  not  prevent,  lessen,  or 
impeacn  any  remedy  at  law  or  in  equity  for  the  private  injury,  (o) 

An  illegal  taking  by  embezzlement  or  breach  of  trust  was  not  Eaibouiement. 
at  common  law  punishable ;  but  now,  if  a  clerk  or  servant,  when 
employed  as  such,  shall,  by  virtue  of  such  employment,  em- 
bezzle any  chattel,  money,  or  valuable  security,  he  is  to  be 
deemed  to  have  feloniously  stolen  the  same;  (p)  and  if  a  banker, 
merchant,  factor,  broker,  attorney,  or  other  agent,  embezzle 
money,  or  securities  for  money  entrusted  to  them,  they  are  re- 
spectively guilty  of  an  indictable  misdemeanor ;  (q)  but  it  is  ex- 
pressly provided  that  that  enactment  shall  not  affect  trustees  or 
niortgagees,'or  extend  to  bankers  disposing  of  any  lien ;  (r)  and 
it  is  expressly  enacted  that  those  provisions  as  to  all  such 
agents  shall  not  lessen  any  civil  remedy  which  the  party  ag- 
grieved would  otherwise  have,  (s)  So  that  a  prosecution  and 
also  an  action  might  be  sustained  at  the  same  time  against  the 


(h)  7£(8G.4,c.29,  S.59. 
(i)  «&SPh.&M.c.7iMElix.c.l3; 
Bom'i  J.,  Hones,  II. 
(fc)  9  Stark.  R.  76. 
<1)  7  &  8  Ceo.  4,  c.'29. 
Cm)  S  T.  R.  750  ;  «  Car,  &  P.  41,  43. 


(n)  2  &SPh.  &  M.  C.7,  i.  5. 
(o)  7  &  8  Geo.  4,  c.  S9,  s.  94. 
(p)  Id.  c.  29. 
Iq)  Id.  B.  49. 
(r)  Id.  8.  60. 
(«)  Id.  s.  69, 
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CHAP.  III.    agent  and  his  sureties.    But  these  provisions  only  apply  to  em- 

iLamu      bezzlements  in  case  of  a  regular  employment  in  the  capacities 

TO  enumerated,  and  do  not  extend  to  a  person  gratuitously  en- 

Fropeutt.     g&gingy  on  a  particular  occasion,  to  procure  the  discount  of  a 

bill,  not  being  in  any  business  within  which  such  an  em^oy- 

ment  regularly  falls ;  for,  per  Lord  Tenterden,  it  is  true  that 

for  certain  purposes  a  friend  is  an  agent,  but  it  was  intended  to 

confine  the  operation  of  the  statute  to  persons  acting  in  disr 

charge  of  their  functions,  (t) 

False  pretences.  Another  criminal  mode  of  illegally  taking  goods  from  the 
possession  of  the  owner  is  by  a  false  pretence.  This  so  far  in- 
validates the  sale,  that  re-caption  by  the  owner,  even  by  stra- 
tagem, is  legal ;  (u)  and  an  action  of  trover,  or  case,  or  assumpsit 
against  the  deceiver  may,  in  general,  be  sustained,  (v)  The 
act  is  only  punishable  criminally  as  a  misdemeanor  by  statute ;  (w) 
or,  if  several  concur,  they  may  be  indicted  for  a  conspiracy  at 
common  law.  (x)  A  representation  that  the  party  could  or 
would  do  a  particular  act,  as  thatr  he  could  or  would  get  a  biH 
discounted,  though  he  knew  he  could  not,  is  not  a  false  pre- 
tence within  this  act,  but  rather  a  breach  of  promise,  and  the 
false  pretence  must  be  of  the  existence  of  some  fact ;  (y)  nor  is 
a  false  warranty  without  c(»ispiracy  indictable,  (»)  or  the  ob- 
taining money  upon  a  second  sale  or  mortgage,  concealing  the 
prior  incumbrance,  indictable.(a)  A  false  pretence  being  only 
a  misdemeanor,  the  criminal  punishment  does  not  affect  the 
right  to  proceed  by  a  civil  action  of  replevin,  detinue  or  trover. 

Obtaining  bj^         Xhe  obtaining  personal  property  by  threats  is,  in  some  cases, 

by  the  criminal  law,  punishable  capitally.  At  common  law  the 
extorting  money  by  threat  or  duress  is  indictable.  (6)  An  assault, 
with  intent  to  rob,  or  menacing,  or  by  force  demanding  any 
property,  with  intent  to  steal,  is  felony  punishable  with  trans- 
portation for  hfe,  or  not  less^than  seven  years,  or  imprisonment 
for  not  exceeding  four  years,  and  whipping,  if  a  male.(c)  Any 
menace  or  threat  to  impute  an  infamous  crime,  with  intent  to 
extort,  and  thereby  succeeding  in  extorting  any  chattel,  is  in- 
dictable as  robbery,  and  punishable  with  death,  (d)  Sending  a 
letter  or  writing,  demanding  witli  menaces  any  chattel,  money. 


(t)  R^  ▼.  Prince,  Mood.  &  M.  91 ;  S  ecntphaey  of  two  or  more:  1  Stark.  R 

Car.  &  P.  517.  40«  ;  4  Car.  &  P.  59«. 

(u)  1  Bar.  &  C.  514 ;  2  D.  &  R.  755 ;         (y)  Rex  v.  Clifard,  A.  D.  1824,  MS., 

7  Taunt.  59.  and  Rfjc  ▼.  Gaodhall,  Russ.  &  Ry.  C.C. 

(v)  1  Stark.  fO ;  9  B.  &  Cres.  59.  461.    See  Chitty  on  Bills,  8  ed.  769. 

(lo)  7  &  8  Geo.  4,  c.  99»  s.  53 ;  even  (i)  l  Stark.  R.  402. 

against  a  minor.  Barn's  J.,  Chnit,  I.  For  (a)  1  Car.  &  P.  661. 

obtaining  enlisting  money,  10  Geo.  4,  c.  6.  (h)  Bum's  J.,  Tlire ats. 

(x)  3T.  R.  98;    5  D.  &  R.  611 ;  but         (c)  7  &  8Gco.  4,  c.  t9,  s.  6. 
not  at  common  law,  unless  there  was  a         (d)  Id.  s.  7. 
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or  valuable  security,  or  threatening  to  accuse  of  certain  offences,  chap.  ill. 
with  intent  to  extort,  is  felony  punishable  with  transportation       injouies 
for  life,  or  seven  years,  or  imprisonment  for  four  years,  and  to 

whipping,  if  a  male,  {e)    Threats  to  destroy  com,  hay,  or  straw.  Property, 


are  also  indictable.  (/) 

Illegal  deiention9,  where  the  taking  was  legal,  may  be  by  2.  iiiegaj  dctea- 
civil  or  criminal  means.  The  former  may  be  remedied  by  recap-  ^'°°'* 
tion  when  wrongfully  detained  by  a  person  who  ought  to  restore 
the  thing  to  the  owner,  (j^)  or  by  replevin,  (A)  or  by  action  of  de- 
tmue ;  (t)  or  sometimes  by  summons,  as  under  the  Pawnbrokers* 
Act,  or  statutes  relating  to  servants  detaining  materials  they 
have  had  to  work  upon,  or  by  bill  in  equity  for  specific  restor- 
ation of  the  chattel,  as  in  the  case  of  an  heir-loom,  &c.  (£),  or  to 
recover  compensation  by  action  of  trover,  (/)  or  by  seizure  for  a 
heriot,  (i»)  or  for  tolls,  («),  or  by  distress  where  rent,  or  poor- 
rate,  or  highway-rate,  is  not  paid,  (o)  The  criminal  proceedings 
may  be  those  in  case  of  embezzlement,  which  we  have  before 
noticed,  (p) 

The  injuries  to  personal  property  by  damaging  it  whilst  in  3. Illegai'da- 
the  possession  of  the  owner  or  a  bailee,  or  of  the  wrong-doer  ™*K^6' 
himself,   are  of  a  civU  or  criminal  nature.     Those  of  a  civil  Civil  injuries 
nature  may  be  all  injurious  acts  committed  either  forcibly  or  "^  ^""**" 
otherwise,  and  which  render  the  chattel  less  valuable ;  and  they 
may  be  committed  by  bailees  or  others  having  the  legal  pos- 
8e88ion,  and  constitute  either  breaches  of  express  or  implied 
contract,  or  torts  independent  of  contract,  and  in  which  the 
remedy  by  action  may  be  framed  accordingly ;  (q)  or  they  may 
be  committed  by  third  persons  not  having  the  legal  or  any  pos- 
session, and  when  the  remedy  by  action  may  be  either  trespass 
or  case,  according  to  the  nature  of  the  injury,  as  whether  it 
were  direct  and  immediate,  and  with  force,  in  fact,  or  implied 
by  law,  or  only  consequential,  or  not  even  with  implied  force^ 
and  whether  a  nonfeazance,  misfeazance,  or  malfeazance ;  and 
the  remedy  may  also  depend  on  the  question  whether  the 
owner  had  an  immediate  right  to  the  possession  of  the  chattel^ 
or  whether  his  bailee  had  the  right  of  possession,  or  his  interest 


■s. 


(e)  7  &  8.  Geo.  4,  c.  29,  s.  8.  sonal,  and  Estate,  IX.  «t  pott. 

(/)  4  Geo.  4,  c.  54^  s.  3^  Barnes  J.,         (I)  3  Bla.  C.  tot;  1  Chit.  PI.  176. 
Tbreau.  (m)  S  Saund.  168,  n.  1 ;  3  Bki.  C.  15. 

(g)  I  Bar.  &  C.  614;  7  T.  R.  59;         (n)Pott,  cb.  nu 
when  not,  see  8  Bing.  186 ;  i  B.  &  Adolp.         (o)  Id.  ibid. 
394 ;  1  Mbod.  &  M.  107.  (p)  Ante,  133. 

(&)  1  Cbit.  PI.  188  ;  ?SUr](.  «C8.  (q)  See  in  general  1  Cliit.  FK  153  to 

(i)  1  Chit.  PI.  139.  159. 

(fc)  1  Cbit.  £q.  Dig.  lit.  Chattel  Per- 
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was  in  remainder  of  reversion ;  an  action  of  trespass  is,  in 
general,  the  proper  remedy  for  a  direct  injury  with  force  to  a 
chattel  in  the  actual  or  implied  possession  of  the  owner,  but 
case  is  the  only  proper  remedy  when  the  injury  was  only  con- 
sequential, or  the  owner's  right  of  possession  was  in  future ;  (r) 
and  case  is  always  the  proper  remedy  for  negligence  or  non- 
feazance,  or  where  the  property  affected  is  not  tangible,  and 
where  it  would  be  obviously  an  illogical  statement  of  the  in- 
jury to  describe  it  as  committed  with  force,  {s) 

Injuries  and  damage  to  personal  property,  without  taking 
the  same  out  of  the  possession  of  the  owner,  and  sometimes 
when  committed  by  the  owner  himself,  itre  also  punishable,  and, 
in  some  cases,  compensated  by  proceedings  under  the  criminal 
lawy  some  by  indictment,  and  others  by  summary  proceedings 
before  a  magistrate.  The  principal  statute  against  malicious  or 
wilful  injuries  to  property  is  the  7  &  8  Oeo.  4,  c.  SO.  {t)  Thus, 
unlawfully  and  maliciously  cutting,  breaking,  or  damaging  any 
goods  or  articles  of  silk,  woollen,  linen,  or  cotton,  mixed  or 
unmixed,  and  certain  other  specified  manufactures  in  hose, 
lace,  &c,,  is  felony  transportable  for  hfe ;  (u)  destroying  thresh- 
ing machines,  or  other  machines  employed  in  any  manufactory, 
is  felony,  and  seven  years  transportation ;  (x)  puUing  down,  or 
destroying  or  damaging  any  steam-engine  for  working  a  mine  is 
felony,  with  transportation  or  imprisonment ;  so  riotously  and 
tumultuously  destroying  any  machinery,  whether  fixed  or 
moveable,  prepared  for  or  employed  in  any  manufacture  ;  (y) 
setting  fire  to  or  destroying  any  ship  or  vessel,  whether  or  not 
in  an  unfinished  state,  is  punishable  capitally,  (z)  and  damaging 
otherwise  than  by  fire  is  felony,  punishable  with  transportation 
for  seven  years,  or  imprisonment  for  two  years,  and  whipping, 
if  a  male;  (a)  and  exhibiting  false  lights  or  signals,  with  intent 
to  bring  a  ship  into  danger,  is  felony,  punishable  capitaUy.  (b) 
Maliciously  killing,  maiming,  or  wounding  any  cattle,  is  a  trans- 
portable felony ;  (e)  setting  fire  to  stacks  of  corn,  grain,  pulse, 
straw,  hay,  or  wood,  is  felony,  punishable  capitally ;  and  Setting 
fire  to  any  crop  of  corn,  grain,  or  pulse,  whether  standing  or 
cut,  or  to  any  part  of  a  wood,  coppice,  or  plantation  of  trees  or 
heath,  gorze,  furze,  or  fern,  is  a  transportable  felony  ;(c{)  hop- 


(r)  1  Chit.  PI.  193  to  «00 ;  2  Bar.  & 
C.  934 ;  11  East,  571. 

(s)  Id.  ibid.  1  Chit.  PI.  153  to  159; 
3  Bla.  C.  153, 154. 

(t)  See  in  general  Bum's  J.,  Malicious 
Injuries. 

(«)  7  &  8  Geo.  4,  c.  30,  s.  3. 

(»)  Id.  s.  4. 

(y)  Id.  I.  8. 


(s)  Id.  s.  9.  How  to  describe  the 
veuel  and  injury,  and  what  a  vessel ,  4  Car. 
&  P.  559, 569. 

(a)  Id.  s.  10. 

(6)  Id.  s.  11. 

(e)  Id.  s.  17 ;  Burn's  J.,  Cattle. 

(d)  Id.  s.  17;  how  to  describe  a  stack 
of  haulm,  4  Car.  &  P.  945  ;  stack  QthorUy, 
Id.  548. 
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binds  and  growing  trees^  vegetablesi  &c.,  are  also  protected  by 
the  same  actj  {e)  but  which  will  be  stated  in  the  next  chapter 
respecting  real  property. 

When  in  feloniously  destroying  a  house,  furniture  or  per- 
sonal property  therein  is  destroyed  or  damaged,  the  hundred  is 
liable  to  make  compensation  for  the  whole  of  the  injuries.  (/) 
In  other  cases  of  malicious  injuries  of  yarious  descriptions, 
panishments  are  provided  ;(^)  and  when  the  injury  does  not 
exceed  51.,  a  justice  may  fine  or  afford  compensation  summa- 
rily, {h)  Under  the  S4th  section  of  the  act  just  alluded  to,  it 
has  been  holden,  that  if  a  small  dog  run  after  and  bark  at  a 
party,  and  h^  thereupon  beat  him  with  unreasonable  yiolence, 
under  colour  of  self-defence,  and  thereby  materially  injure  the 
dog,  he  may  be  proceeded  against  summarily  before  a  justice 
for  such  injury ;  and  although  he  may  have  left  the  premises, 
and  gone  a  mile  off,  he  may  nevertheless  be  immediately  pur- 
sued and  apprehended  without  warrant,  and  therefore  such 
imprisonment  will  be  lawful,  (t)  Cruelty  to  anitnab,  committed 
even  by  the  owner,  is  punishable  under  the  S  Geo.  4,  c.  71 ; 
but  buQ  baiting  is  not  an  offence  within  that  act,  which  extends 
only  to  the  enumerated  animals,  {k)  The  poisoning  fowls  by 
throwing  poisoned  food,  was  actionable  at  common  law ;  and 
the  attempt  to  poison  game  or  destroy  their  eggs,  is  punishable 
by  express  enactment.  (/)  As  one  of  the  means  of  preventing 
or  detecting  the  stealing  or  improperly  killing  horses,  &c. 
slaughtering  houses  are  placed  under  particular  regulations,  (m) 
Injuries  to  the  British  Plate  Glass  (n)  and  the  English  Linen 
Company,  (o)  and  even  mere  threats  to  destroy  corn,  grain,  hay, 
or  straw,  are  punishable,  (p)  And  at  common  law  all  conspiracies 
to  injure  the  actual  property  of  another  person,  or  his  trade, 
would  be  indictable ;  though  not  a  mere  conspiracy  to  commit 
a  trespass,  as  to  enter  a  preserve  and  destroy  the  game.(j) 
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In  case  of  personal  property,  the  general  ownership,  when  Secondly.  Jn- 
the  party  is  entitled  to  immediate  possession,  impliedly  draws -^JlJi^j^f.^^ 
to  it  the  constructive  possession,  though  we  have  seen  that  in  <^  ^^  retmwm* 
some  cases  actual  possession  is  essential,  as  in  that  of  a  gift,  or  Civil  injariet. 
upon  the  assignment  of  goods,  as  against  creditors,  in  which 


(e)  7&8Gco.4,caO. 
(/)  Id.  c.  31,  p0Ct. 
(i)  ld.*c.  30. 
(I)  Id.  I.  S4. 

(0  t  Mood.  &  Malk.  Ni.  Prl.  R.  15. 
(&)  $  Car.  &  P.  n5  ;   1  Man.  &  R. 
Mag.  Ca.  105.  S.  C. ;  Burn's  J.  Cattie,  569. 


(I)  1  &  «  W.  4,  C.S2, 8.  3  to  94. 
(m)  S  Geo.  3,  c.  71 ;  Bum's  J.  Horses, 
(n)  13  Geo.  3,  c.  38. 
(o5  4  Geo.  3,  c.  37»  s.  16. 

Sp)  4  Geo.  4»  c.  54,  s.  3. 
q)  13  East,  S2S. 
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cases  actual  possession  is  essential  to  perfect  the  rigfaty  with  the 
exception  of  the  mortgage  or  transfer  of  a  ship,  (r)  In  other 
cases  the  right  suffices^  and  therefore  the  general  owner  of  a 
personal  chattel^  tbougli  he  has  never  had  actual  possession,  may 
support  trover  or  trespass  for  an  ii^ury,  as  if  he  were  in  fact  in 
actual  possession,  (s) 

But  if  the  general  owner  has  not  the  right  of  possession,  as 
where  his  interest  by  the  terms  of  grant  or  bequest  is  to  have 
it  only  after  the  death  of  another  living  person,  or  when  on 
any  other  ground  his  possession  is  only  in  remainder  or  rever- 
sion, or  where  he  has  parted  with  his  right  of  possession,  as  by 
letting  furniture  for  an  unexpired  term,  then  the  injury  to  such 
chattel  is  not  immediate  to  him,  but  consequential  only,  and 
therefore  he  cannot  for  any  injury  sue  in  trespass  or  trover,  but 
must  declare  specially  in  case  for  the  injury  to  his  reversionary 
interest.  (/)  And  in  these  cases  an  indictment  for  larceny 
should  state  the  felony  to  have  beeii^as  against  the  property  of 
the  temporary  owner,  as  of  the  occupier  of  a  ready-furnished 
lodging ;  («)  and  this  was  one  reason  why  at  common  law  a 
lodger  could  not  be  guilty  of  stealing  the  furniture  of  ready- 
furnished  lodgings ;  {ss)  but  that  difficulty  was  removed  by  the 
statute  7  &  8  Geo.  4,  c.  S9,  s.  46,  which  declares  that  such  a 
taking  shall  be  felony,  punishable  as  simffle  larceny ;  and  the 
indictment  may  state  the  goods  to  have  been,  ^at  the  time 
of  the  felony,  the  property  of  the  landlord,  (y)  Where  how- 
ever a  bailee  himself  commits  an  act  putting  an  end  to  the  con- 
tinuance of  his  interest,  as  destroying  the  thing,  trespass  or 
trover  may  sometimes  be  sustained ;  (z)  as  where  certain  ma- 
chinery^ together  with  a  mill,  had  been  demised  for  a  term  to 
a  tenant,  and  he  without  permission  of  his  landlord  severed  the 
machmery  from  the  mill,  and  it  was  afterwards  seized  and  sold 
by  the  sheriff*  under  b,  fieri  facias,  it  was  held  that  the  landlord 
might  support  trover  even  during  the  continuance  of^the 
term,  (a) 

The  same  rules  apply  to  criminal  proceeding ;  and  in  case 
of  larceny  of  things  demised  by  the  owner,  the  indictment 
should  therefore  describe  the  property  as  that  of  the  lessee,  {b) 


s 


5  Bar.  &  Aid.  918. 
2  Saund.  R.  47,  and  notes ;  1 T.  R. 
480;  7  T.  R.l«. 

(0  4T.R.;7T.R.9;]  R7.&M.99i 
1  Price,  53 ;  5  Bar.  &  Aid.  826  \  SCampb. 
464;  SLev.«09. 

(ti)  R.&R.  C.C.4tl;  R.&M.C.C. 
R.  «6. 
(x)  Kel..24 ;  Show.  50. 


(y)  Bum'fl  J.  Larceny,  556, 557;  Cd- 
Ijer's  Stat.  334. 

(0  2  Campb.  464;  5  Campb.  167; 
5  Esp.  R.  35 ;  see  in  general  1  Chit  PI. 
174,  175. 

(a)  5  B.  &  Aid.  826 ;  3  Stark.  R.  ISO. 

(ft)  R.&R.C.C.411;  R.&M.C.C. 
R.  26. 
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unless  he  himself  were  the  criminaly  in  which  case,  by  express  chap.  iit. 

eDactment,  he  amy  be  indicted  for  larceny  as  of  the  goods  of  injukies 

the  lessor ;  (c)  or  except  in  the  case  oi fixtures,  when,  although  ^ 

the  use  of  them  has  been  demisedi  they  may  by  express  enact-  Propirty. 


ment  be  described  as  the  property  of  the  lessor,  (c)  It  should 
seem  that  justices  have  summary  power  to  fine  and  award  com- 
pensadoB  for  wilful  or  malicious  injuries,  not  exceeding  5/.,  as 
well  to  personal  property  in  remainder  or  rcTersion  as  in  pos- 
session. (cQ  And  we  have  seen  that  if  a  tenant  or  lodger  be 
guilty  of  larceny,  it  may  be  treated  as  a  common  larceny,  though 
in  truth  the  ofience  is  to  property  in  reversion,  {e) 

Where  the  owner  of  personal  property  in  remainder  or  rever- 
sion has  reasonable  ground  to  fear  that  the  property  will  not 
be  forthcoming  at  the  time  when  his  interest  wUl  vest  in  pos- 
session, he  may,  in  some  cases,  by  fiMng  a  bill  in  equity,  secure 
the  property  against  waste.  {/) 

When  personid  chattels  belong  to  several  owners,  and  one  of  Thirdly,  in- 
them  injures  the  same,   in  general  the  remedy  against  him  "^11^2^^^'^ 
cannot  be  by  the  ordinary  actions  of  trespass  or  trover,  unless  jVnnt  tsmncy 
the  thing  be  destroyed ;  {g)  as  if  one  tenant  in  common  destroy  Zm!^!^  ''^ 
the  whole  flight  of  a  dove«cote,  or  all  the  deer  in  their  park,  in 
which  case  trespass  might  be  sustained ;  (A)  but  otherwise  the 
remedy  would  be  only  by  action  on  the  case,  (t)    In  the  case  * 
of  ships,  or  other  property  of  considerable  value,  a  Court  of 
Equity  will  interfere  to  prevent  injury,  and  regulate  the  exer- 
cise of  ownership  by  each  party,  (k) 

With  respect  to  injuries  to  things  nottangibUf  the  right  to  Fourthly,  in- 
which  is  hi  possession,  they  may  be  to  copyrights  in  books  or  "^^^^^^onXu 
mufflc,  busts  and  sculptures,  engravings  and  prints,  inventors  ^^^  tangible. 
otpaiterfu  for  linen,  calicoes,  &c.,  and  the  ownership  in  patents 
in  general.    Injuries  against  these  are  usually  compensated  by 
penalties  and  actions  particularly  provided  by  the  statutes, 
which  create  or  protect  the  exclusive  right  of  the  author  or 
inventor,  and  will  be  found  in  the  statutes  before  referred  to. 
It  has  also  been  considered  that  an  action  ^ight  be  sustained 
at  common  law.    But  although  not  noticed  in  the  statutes,  the 


(c)  7  &  8  Geo.  4,  c.  t9,  s,  45  ;  Bum'i         (g)  Com.  Dig.  Estate,  K.  8  j  8  T.  R. 
J.  Larcenj,  556,  557 ;  ante,  138.  145 ;  8  Bar.  &  C.  S57,  968. 


(d)  7  &  8  Geo.  4,  c.  SO,  s.  24,  ted  qutare.  (h)  Id.  ibid. 

(«)  Id.  c.  99, 1.  45  ;  ante,  138.  (Q  Id.  ibid. 

(f)  See  pott,  ch.  viii.;  Chit.  Eq.  Dljf.  (k)  Pott,  ch.  viii. 
CbaitelsFersonal  and  Estate,  IX. 
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Fyihly,    In- 
juries toehotet 
in  action,  and  re- 
medies,  and  pu- 
nithmtnti. 


Civil  remedies. 


preventive  remedy  by  inj  action,  obtained  by  filing  a  bill  in  equity, 
is  by  far  the  most  efBcacious,  and  therefore  will  hereafter  be 
very  fully  considered. 

II.  The  civil  injuries  to  chosez  in  action  are  principally  breaches 
of  contract;  but  there  are  some  unconnected  with  contract,  as 
the  nonpayment  of  legacies,  &c. ;  and  there  are  some  injuries 
of  a  criminal  nature,  as  forgery,  &c.  Contracts,  we  have  seen, 
may  be  o{ record,  as  recognizances  and  judgments;  or  by  spe- 
cialty, as  bonds,  &c.  under  seal;  or  simple  contracts  not  under 
seal,  and  whether  written  or  verbal.  The  subjects  of  the  con- 
tract may  be  infinitely  various,  and  the  injuries  or  breaches 
equally  so.  In  general  the  injuries  are  nonpayment  of  money, 
or  the  omitting  to  perform  or  improperly  performing  some  other 
act,  or  the  doing  some  act  that  ought  not  to  have  been  per- 
formed at  all,  such  as  deceitful  representation.  {I)  It  would  be 
beyond  the  scope  of  this  summary  to  enumerate  all  the  con- 
tracts and  injuries  which  may  affect  choses  or  rights  of  action. 

The  remedies  in  cases  of  nonpayment  of  debts  may  be  by 
set-off  under  the  statutes  introducing  the  right  of  applying 
cross  demands  in  discharge  or  satisi^ction  of  each  other ;  (f») 
but  these  do  not  enable  a  party  to  set  off"  a  simple  contract  debt 
against  a  judgment,  (n)  though  upon  motion  the  courts  will, 
when  the  parties  are  the  same,  or  the  cross  demands  due  in  the 
same  rights,  upon  motion,  allow  one  judgment  to  be  set  off 
against  the  other,  (o)  and  sometimes  will  even  suspend  execu- 
tion in  one  action  until  the  judgment  has  been  perfected  in  the 
cross  action,  so  as  to  be  capable  of  being  set  off"  upon  mo- 
tion, (jp)  The  Bankruptcy  Act  directs  that  mutual  credits,  as 
well  as  mutual  debtsy  shall  be  set  off*  against  each  other ;  (9)  but 
the  mutual  credit  must  be  of  a  nature  that  would  at.  maturity 
end  in  a  debt,  and  not  in  a  claim  for  unliquidated  damage,  (r) 

Debts  for  rents,  when  due  under  an  actual  demise,  and  when 
the  creditor  has  a  reversionary  interest,  may  be  distrained  for, 
but  iiot  otherwise,  {s) 

If  payment  of  money  can  only  be  obtained  by  suit,  then  the 


(0  To  sustain  an  action  for  falsely  re- 
presenting a  third  person  proper  to  be 
credited  with  mone^  or  goods,  there  most 
have  been  a  written  guarantee  stating  the 
consideration,  pursuant  to  the  statute 
against  frauds,  or  a  wriitin  deceitful  repre- 
sentation under  9  Geo.  4,  c.  14,  post,  l4f . 

(m)  %  G.2.C. 92,s.ld ; 8G.2,c.24, 8.4. 

(n)  6  Taunt.  176;  8  Bing.  209;  7 
Bing.  99,61. 


(o)  Tidd,  9  ed.  91 1 ;  and  see  7  Bing. 
435,  et  id. 

(p)  7  Bing.  455. 

Iq)  6  G.  4,c.  16,  s.  50 ;  8  Bar.  &  Cres. 
105. 

(r)  9  Bar.  &  Cres.  744. 

(s)  But  not  if  the  occupation  be  under  a 
mere  agrument  for  a  prospective  demise, 
Taunt. ;  or  where  the  claimant  has  oo  re- 
version.   See  chap.  vii. 


THEIR  INJURIES,  AND  REMEDIES  IN  GENERAL. 


141 


remedy  for  a  debt  on  record  is  by  action  of  debt  or  scire  facias: 
the  fonner  will  be  proper  if  there  be  a  large  arrear  of  interest, 
which  it  is  probable  will  be  recovered ;  but  if  the  judgment  has 
been  only  recently  recovered,  the  plaintiff  would  obtain  no 
costs  idthout  the  leave  of  the  judge,  which  would  not  be 
obtained  in  general ;  and,  therefore,  in  general,  scire  facias^ 
after  a  year  has  elapsed,  is  most  proper.  (/)  If  the  debt  be 
secured  by  specialty,  then  it  is  to  be  recovered  by  action  of 
debt  or  covenant.  If  by  simple  cantracty  then  by  action  of 
assampsit,  or  by  action  of  debt,  provided  the  whole  sum  pay- 
able be  completely  due,  but  not  if  payable  by  instalments,  and 
one  of  them  be  not  yet  due.  {u) 

Sometimes  ako  a  summary  remedy  by  arbitration,  or  by  ap- 
plication to  magistrates  for  wages  of  labourers  and  servants  in 
trade,  is  compulsory,  (x) 

If  the  contract  were  to  perform  affirmatively  some  other  act 
than  the  mere  payment  of  money,  as  if  it  were  to  convey  an 
estate  or  an  interest  in  land,  or  made  upon  the  transfer  of  the 
goodwill  of  a  business,  and  to  deliver  certain  books  relating 
thereto,  (and  niot  a  mere  ordinary  sale  of  a  jtier^ona^  chattel,  the 
remedy  for  the  breach  of  which  would  be  adequately  compen- 
sated by  a  verdict  for  damages  at  law,)  a  bill  in  equity  may  some- 
times be  filed  to  compel  specific  performance,  {y)  And  on  the 
other  hand,  if  the  contract  were  negativefyf  as  not  to  do  some 
act,  as  upon  the  sale  of  a  coach  ccfnbern  or  other  business,  not 
to  run  an  opposition  coach,  or  interrupt  the  concern,  then  the 
purchaser  may  file  a  bill  against  the  vendor,  and  restrain  him 
by  hgunetion  from  running  any  coach,  or  otherwise  violating 
his  express  contract.  («) 

In  cases  also  of  breaches  of  stipulations  in  leases,  in  respect 
of  which  a  clause  of  forfeiture  or  re-entry  is  expressly  provided, 
^fectual  redress  may  be  obtained,  when  the  lease  is  valuable, 
by  entering  and  vacating  the  lease,  (a) 

Bat  in  general  the  remedy  for  the  breach  of  contract  to  per- 
form or  omit  the  performance  of  any  act,  is  an  action  of  cove- 


CHAP.  III. 

II.  III. 

Injuriks 

TO 

Persona  l 
Property. 


(04SGeo.  3,c.46. 

U)  1  H.  Bla.  547  ;  5  Bing.  20a 

(x)  9  Geo.  4,  c.  9S,  as  to  friendltf  w- 
aitia;  Crisp  ▼.  Banhury,  8  Biog.  394; 
snd  ••  to  $enmnU,  5  Geo.  4,  c.  96,  pott, 

(9)  1  Sin.&  S.  174,  690  ;  Chit.  £q. 
Dig.  Agreement,  XL.  42  to  63,  pott. 
When  a  bill  ties  to  compel  performance  of 
tpeciiSc  agreement  to  enter  into  partner* 


ship  for  a  term,  16  Ves*  J.  49 ;  so  to  de- 
liver a  book  used  in  a  trade  sold  to  com- 
plainant,  1  Sim.  &  S.  690. 

(s)  t  Swanst.  tSS ;  «  Mad.  198 ;  Chit. 
Eq.  Dig.  1053 ;  3  Cbit.  Com.  L.  699, 
6t3 ;  and  as  to  the  cases  when  an  mjunC' 
turn  will  be  granted  against  a  breach  of 
covenant,  contract,  or  trust,  pott,  chap.  Tiii. 

(a)  Hoe  T.  GaOien,  S  T.  R.  133. 
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CK AP.  ITL    nant.  if  tbe  instrmnent  were  ander  seal ;  (b)  and  if  not,  then 

II  III  .      » \  /  » 

Injvbixs      ^'^  action  of  assompsit 

TO 

Propxrxt.  There  are  ninneroas  cfaoses  in  action  or  rights  to  sue,  which 
Sixthi  in'uries  ""^  *"  some  measure  cooinected  with  contracts,  and  yet  the 
by  deceit,  bat  remedy  is  not  for  a  breach  of  contract,  but  for  deceit  or  fniere- 
contract  °  ^      presentation^  which  has  occasioned  damage  to  a  party.    Thus 

if  a  person  assuming  to  accept  a  bill  for  another,  represent  that 
he  is  authorized  so  to  do,  and'  the  holder  in  consequence  retain 
the  bill,  and  sue  the  supposed  acceptor,  and  be  nonsuited, 
and  have  to  pay  costs,  he  may  afterwards  sue  the  pretended 
agent  for  the  amount  of  the  bill  and  the  costs,  tliough  the  jury 
negative  fraiid.(c)  So  if  a  person  fraudalenliy  obtain  goods  on 
cnedit,  he  may  be  sued  specially  in  case  for  the  fraud  before  the 
expiration  of  the  credit,  though  he  couM  not  be  sued  as  for 
goods  sold  until  after  the  credit  had  expired^  {d)  So  if  a  party 
be  induced  to  give  more  for  goods  sold  by  written  particulars 
by  a  verbal  misrepresentation  of  the  auctioneer,  he  must  sue 
specially  for  the  deceit,  and  is  bound  to  perform  his  written 
contract,  (e)  And  whenever  there  has  been  actionable  deceit, 
the  action  should  be  expressly  founded  thereon,  (/)  Actions 
for  misrepvesenting  the  solvency  or  character  of  a  third  person, 
in  order  to  induce  a  trader,  to  give  him  credit,  have  been  re- 
strained by  the  recent  enactments  requiring  such  representations 
to  be  in  writing,  and  signed  by  the  pavty  making  it.  (g) 

Cboses  in  action,  independently  of  contraeU^  are  claims  for 
legacies,  distributive  shares,  and  rights- to^  receive  or  recover 
payment  of  money  or  damages,  or  a  penalty  under  various 
statutes,  such  as  contribution  towards  the  expense  of  a  party- 
wall,  fce. 

In  general  no  action  is  suttainable  even  for  specific  legacy, 
still  less  for  a  lega<7  pay«fble  out  of  general' assets,  and  the  same 
is  only  recoverable  in  a  Court  of  Bqui(y  or  in  the  Spiritual 
Court.  But  in  the  case  of  a  speeijie  legacy  of  a  moveable 
chattel  or  »  chattel  real^  if  the  exeoutov  express  bis  assent,  the 
legal  interest  therein  immediately  vests  in  the  legatee ;  and  he 
may  take  possession  or  maintain  actions  as  if  in  actual  possession, 


(h)  Com.  Dig.  Covenant,  A,  4  Taunt  488,  647, 779 ;  6  Tannt  5tt. 

(c)  3  Bar.  &  Adol.  114 ;  7  Bing.  107 ;         (g)  9  Gex>.  4,  c  14,  s.  6.    By  a  singolar 
6  Bing.  396.  mistake  in  printing  that  claose,  the  read- 

(d)  9  Bar.  &  Cres.  59.  ing  is  not  clear.    SembU,  that  it  should  be 

(e)  IS  East,  11 ;  6  Taant.  522.  "  obuin  money  or  goods  upon  credit/' 
(/)  4  Campb.  «2,  144,  169;  It  East,  and  not  •••  credit,  money,  or  goods  upon, 

11;  3  Bar.  &  Cres.  6{3;  3  Price,  54;  onkss,"  &c. 
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and  may  maintain  ejectroentto  recover  the  pi operty  if  entitled  to    chap.  hi. 
immediate  possession^A)  In  eaee  of  a-Iegacy  ox  distributive  share      ikJuI^ibs 
to  be  paid  out  of  the  general  assets  of  the  testator,  the  mere  as-  ^ 

sent  of  the  executor  will  vest  no  legal  interest^  nor  can  any  action  ph^pbrty. 
be  suf^rted  to  recover  the  value,  unless  the  executor  expressly 
promise  in  writing  to  pay,  and  then  di«e  also  must  be  a  new. 
cantideroHofh  such  aa  forbearance,  to^  give  e£kct  to  such  a  pro- 
imse,  and  enable  the  legatee  to  sue  at  law.  (i)  Unless  diere  be 
an  express  new  eoosideration,  aad  express  promise  thereon,  the 
remedy  for  such  pecunfaiigr  legacy  is  only  in  eqmty,<&)  or  in  the 
Ecclesiastical  Courts ;  {I)  or  by  action  on  the  administraition 
bond  after  (and  noi  before)  decnee  in  the  Spiritual  Court,  (m) 
If  the  executor  otifer  to  pay  the  legacy,  but  impose  certain  con- 
ditions^ the  performance  of  which  he  hae  no  ri^ht  to  require, 
be  will  be  liable  to  pay  the  costs  of  a  suit  in  equity  against 
bim.  (n) 

With  respect  to  the  remedy  to  compel  contribution  towards 
tbe  expense  of  a  party-wall,  the  building  act  expressly  provides; 
an  action,  (o) 

The  crimimU  injuries  relating  to  choses  in  action  are  princi-  Criminal  ioja- 
pally  the  false  making  or  forgery ^  prohibited  and  punished  by  CTaction  °and 
several  acts,  but  principally  by  the  1 1  Geo.  4,  and  1  W.  4,  punishment. 
c.  66;(j>)  and  the  act  S  &  3  W.  4,  c.  123,  taking  away  the 
punishment  of  death,  excepting  in  cases  of  forgery  of  certain 
public  documents;  and  the  offences  of  larceny ^  embezzlement, 
and  fahe  pretences,  as  regards  bills  of  exchange  and  other  va- 
luable securities,  are  also  punishable  under  the  7  &  8  Geo.  4, 
c.  29.    The  forging  an  instrument  having  the  semblance  of  a 
valid  instrument,  and  likely  to  deceive,  is  an  offence,  though  the 
instrument  would  not  be  perfectly  valid  for  civil  purposes,  {q) 
But  as  to  larceny  and  other  offences  of  that  nature,  they  are 
not  comnutted  unless  the  bill  or  valuable  security  stolen  would 
have  been  valid  and  duly  stamped,  and  enforceable  in  a  civil 
action,  (r) 

The  stealing  or  iii/ffrMg  of  records  and  legal  proceedings  and 


(h)  3  Eut,  190  ;  3  Atic.  n4  ;  Cowp. 
884  ^9. 

(i)  A  T.  R.  693 ;  2  Ler.  2  ;  Pcalce's  R. 
73 ;  1  Moore  &  P.  S09 ;  7  Bar.  &  Cres. 
M«;  anUttlO,  llf. 

(k)  Chit.  Eq.  Dig.  Legacies,  1411, 
1414;  SRidg.P.  C.  243. 

(0  Id.  ibid. 

(m)  8  Bar.  k  Cres.  151 ;  2  Man.  & 
R136. 

(r)  1  Ron.  Rep.  375 ;  1  Raas.  &  M. 


70  ;  a  legacy  may  also  be  secured  by  in- 
junction, 1  Kuss.  &c  M.  277,  he, 

(o)  14  Geo.  3,  c.  78,  s.  41 ;  Chitt.  Col. 
Stat.  Building  Act. 

(p)  See  cases  and  proceedings  thereon. 
Chit,  on  Bills,  8  ed.  734  to  764. 

[9)  See  Chittj  on  Bills,  8  ed.  742, 743. 
')  Her  ▼.  Pooley,  2  Lcacb,  887  ;  Rex 
^eatet,  cor,  twelve  judges,  A.  D.  1828 ; 
Car.  Crim.  L.  3  ed.  273. 


144 


RIGHTS  TO  PERSONALTYi  &C« 


CHAP.  in. 

II.  III. 
Injuries 

TO 

Pbrsohal 
Propxrtt. 


docuinent8|(#)  and  the  concealing  or  destroying  any  wUl,  codi-- 
cil,  or  any  testamentary  instrument;  (t)  and  the  stealing  writings 
relating  to  real  estate,  (tf)  and  the  stealing  bills  of  exchange  and 
other  valuable  securities  before  enumerated,  (x)  are  made  cri- 
minal. But  it  does  not  appear  that  there  is  any  particular  cri- 
minal enactment  against  damaging  or  injuring  any  bill  of  ex- 
change or  other  valuable  security,  excepting  a  record  or  a  will 
as  above  prohibited,  or  excepting  where  the  act  amounts  to  a 
larceny  or  forgery;  though,  where  any  malicious  injury  has  not 
exceeded  5/.  it  would  be  punishable  under  the  general  clause 
against  wilful  and  malicious  injuries  to  any  public  or  private 
property ;  (y)  and  it  should  seem  that  an  action  on  the  case  might 
be  supported  for  illegally  cancelling  the  acceptance  of  a  bill^  or 
altering  the  bill  itself,  so  as  to  render  it  invalid,  unless  the  owner 
assented  to  the  alteration.  (2;) 


(f)  7  &  8  Geo.  4,  c.  29,  s.  Sl ;  R«p  ▼. 
WaOcgr,  R.  &  M.  C.  C.  155. 
(t)  Id.  a.  2f . 
(u;  Id.  s.  23. 


(x)  Id.  fl.  5. 

(2f)  7  &  8  Geo«  4,  c.SO,  i.  24. 

(f)  1  Taunt.  420 ;  6  East,  309. 


(     1*3    ) 
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CHAPTER  IV. 


RIGHTS  TO  REAL  PROPERTY^  THEIR  INJURIES  AND  REMEDIES 

IN  PARTICULAR. 


L  Righitto  Htal  Property, 
Nature  of  Real  Property  in  general. 
Dbtinguished  from  Personalty. 
Division  of  Subject  under  Seven 

Heads. 
tint.  The  different  Kinds  or  Sons. 
Most  be  Land  or  annexed  to  or 

arising  out  of  same. 
Corporeal  or  Incorporeal. 
Ten  genera]  Legal  Terms  consi- 
dered. 
First.  Corporeal. 
Distingoished  from  Incorporeal 
Kinds  enoroeraied 
SeeontUy.  InoorpoieaL 
Distinguished  from  Corporeal. 
lliirteen  kinds  enumerated. 
Stcmdly,  The  Tenures  by  which 
hoiden. 
Freehold. 
Copjhold. 
Other  Tenures. 
Thirdly.  The  Estates  or  Interests 
therein. 
Distinction  between  an  Interest 

and  a  mere  Authority. 
Distinction  between  an  Interest 
and  a  mere  license. 


Freehold. 

Of   Inheritance,    whether  of 

Freehold  or  Copyhold. 
In  Tail. 
For  Life. 
Less  than  Freehold. 

For  years  whether  of  Freehold 

or  Cop}' hold. 
From  year  to  year. 
At  Will  or  Sufferance. 
Fourthly,  Time  of  Enjoyment. 
In  Possession. 
In  Remainder. 
In  ReTersion. 
Fifthly,  Number  of  Owners. 
In  Severalty. 
In  Coparcenary. 
In  Joint  Tenancy. 
In  Common. 
Sixthly,  Modes  of  Acquiring  the 
Right 
1.  By  Descent. 

3.    6y    Purchase,  (tha  iwfral 
mode*  amsidered.^ 
Seventhly,  Difference  between  Le- 
gal  and  Equitable  estates. 
IL  &  III.  Injuries^  Offences,  Reme- 
diet  and  PuHithments,  relating  to 
Real  Property, 


Real  Property  is  legally  distinguished  from  Personalty  prin-  Distinctions 
dpally  in  two  respects ;  Jlrst,  its  permanent  fixed  and  immove-  ^^^  ^^^ 
able  quality ;   and  secondly^  that  the  uiterest  therein  must  be  personalty  in 
not  less  than  for  the  term  of  the  life  of  the  owner,  or  of  another  8cn««  • 
person  or  persons ;   whereas  Personalty  is  either  moveable  or 
readily  capable  of  being  so,  or,  as  in  the  case  of  a  lease  for  years, 
is  considered  as  of  so  inferior  a  nature  that  it  is  not  allowed  the 
incidents  and  privileges   of   real  property,  (tf)      The  several 
circumstances  which  distinguish  real  property  from  personalty 
are,    1st.  Its   permanent  and  immoveable  property,  and   the 
necessity  for  the  owner  having  at  least  an  estate  for  life  therein, 
and  on  which  account  this  property  was  formerly  more  regarded 
than  personalty,  and  particular  laws  were  more  carefully  pro- 


(a)  s  Bla.  Com.  386.   Even  a  long  term  of  years  perpetually  renewable,  is  not  real, 
bot  only  personal  property,  anU,  84,  n.  (a). 

VOL.  I.  L 
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CHAP.  IV. 
I.  Rights 
TO  Rial 

Propkrty. 


Bfixed  property 
partaking  of 
personaltj  and 
realty. 


Penonaltj  to 
be  conTerted 
into  realty  and 
vkevertdn 


vided  for  its  security,  ^dly.  Therefore  an  alien  was  not 
allowed  to  acquire  an  interest  therein,  it  being  the  poficy  of 
the  law  to  exclude  him  from  any  permanent  interest  in  the  soil. 
Srdly.  In  respect,  also,  of  such  permanency,  its  owner  has 
always  been  entitled,  when  a  freeholder,  to  vote  for  representa- 
tives in  parliament,  and  on  other  occasions,  which  the  owner 
of  personalty,  until  recently,  was  not.  (6)  4thly.  It  descends 
from  ancestor  to  heir,  instead  of  becoming  the  property  of  an 
executor  or  administrator  on  the  death  of  the  owner,  as  in  the 
case  of  personalty.  Sthly.  If  freehold  property  be  devised 
there  must  be  three  witnesses  to  the  will,  whereas  no  witness 
is  in  general  essential  to  a  bequest  of  personalty,  (c)  6thly. 
In  case  of  alienation  it  must,  in  general,  be  made  by  deed,{d) 
and  in  presenti^  {e)  whereas  leases  for  years  may  commence 
in  futuTOy  and  mere  personal  chattels  may  be  transferred  by 
parol,  or  mere  delivery.  7thly.  Only  a  part  of  the  annual  value 
can  be  taken  under  an  elegit  against  the  owner,  when  the  whole 
interest  in  personalty  may  be  sold  under  an  execution.  (/)  8thly . 
In  case  of  attainder  of  felony  the  interest  in  realty  is  only  for- 
feited for  life,  whereas  the  entire  interest  in  personalty  vests  in 
the  crown.  These,  it  will  be  observed,  are  exceedingly  im- 
portant distinctions  between  the  two  descriptions  of  property. 

We  shall  find,  however,  that  there  are  some  interests  arising 
out  of  or  connected  with  real  property,  which  partake  in  some 
respects  of  the  qualities  of  personalty,  being  of  a  mongrel  am- 
phibious quality,  (g)  Such  as  heir-looms,  title  deeds,  &c. 
which  though  in  themselves  moveable,  yet  relating  to  the 
land,  descend  from  ancestor  to  heir,  or  from  a  vendor  to  a 
purchaser.  (A) 

There  is  also  another  very  important  doctrine  in  equity, 
according  to  which  substantially  the  nature  of  personal  pro- 
perty, as  money,  and  goods,  &c.,  may  be  completely  changed, 
and  become  as  it  were,  for  all  the  purposes  of  beneficial  en- 
joyment, real  property.  Thus  in  a  Court  of  Elquity  money 
directed  to  be  laid  out  in  lands  will  pass  by  the  words,  '^  lands, 
tenements,  and  hereditaments  whatsoever  and  wheresoever,"  (t) 
it  being  a  maxim  in  equity,  that  things  to  be  done  shall  be  con- 


(6)  Bot  now  by  the  late  reform  act,  % 
W.  4,  c.  45,  8.  JO,  a  right  of  voting  is 
conferred  on  copyhoidert,  Uasehoident  and 
occupiers  of  land  of  a  certain  annual  value. 

(c)  S  Bla.  C.  501,  502 ;  Gomyns,  452, 
note  (16);  2  Phil.  Ec.  C.  213, 177;  1 
Phil.£c.C.  12. 

^cnSBar.&C.  221. 

{€)  That  u  when  by  a  common  law  con- 


veyance ;  but  secttj  if  under  the  statnte  of 
nses. 

(/)  But  if  there  be  two  contempora- 
neous elegits,  each  plaintiff  may  take  a 
moiety,  and  thus  the  whole,  5  Bing.  327. 


O^  2  Bla.  C.  S87, 388. 


4  Bing.  106. 
(0  Rtuklw  V.  Biaattr^  3  Bro.  C.  C.  99; 
1  Tlioroas's  Co.  lit.  219,  n.  T. 
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sidered  as  done^ik)  and  tnee  versA;  for  trees,  though  growingi    CHAP.  I  v. 
if  sold  by  a  tenant  in  fee,  who  dies  before  severance,  are  con-      ^o  Real 


as  personalty,  and  the  executor,  and  not  the  heir,  is    p«op»btt. 
entitled  to  receive  the  purchase  money  from  the  vendee* 

We  have  now  to  take  a  practical  view : — I.  Of  the  Bights  to  OeneraidWirioa 
Real  Property,  and  these  are  to  be  considered  as  regards,^r#/,  ^^J^^l^^^ 
the  nature  of  the  things  or  the  several  sorts  or  kinds  of  real  beada. 
property.  Secondly,  The  tenures  by  which  they  are  holden, 
as  whether  free  socage,  (being  freehold,)  or  copyhold,  &c. 
Thirdly,  The  estates,  or  extent  and  nature  of  the  interests 
therein,  as  whether  of  Inheritance,  or  only  for  life,  or  less  than 
freehold,  as  for  years,  or  at  wiU,  or  sufferance,  and  whether 
kgal  or  equitable.  Fourthly.  As  respects  the  time  of  enjoy- 
ment :  as  whether  in  possession,  or  only  in  remainder  or  rever- 
sion. Fifthly.  As  regards  the  number  of  owners,  as  whether 
in  severalty,  joint-tenancy,  coparcenary,  or  in  common.  Sixthly. 
The  modes  by  which  the  title  or  right  may  be  acquired  on  the 
one  hand,  or  lost  on  the  other;  as  by  mere  possession,  or  by 
descent,  or  by  purchase,  whether  technically  or  really  so,  as  by 
alienatioDS  of  difierent  descriptions,  or  by  devise,  and  Seventhly. 
The  distinctions  between  legal  and  equitable  estates. 


First.  A  very  accurate  knowledge  of  the  different  descrip-  Fint.  Jtfa^wtif 
tions  and  legal  properties  of  every  kind  of  real  property,  is  \e9enS^Siru9r 
essential  as  well  to  owners  and  occupiers,  as  to  conveyancers  ^«^^*^ 
and  every  other  member  of  the  legal  profession,  whether  prac- 
tiang  in  the  civil  or  criminal  courts ;  and  in  partictdar  as 
regards  the  construction  of  conveyances  and  wills,  the  poor 
lawd,  and  civil  remedies  and  criminal  punishments.  (/)  The 
ownership  of  some  of  the  most  substantial  and  permanent  kinds 
of  real  property  give  a  right  to  ^ote  in  elections,  and  under 
the  now  repealed  act  created  a  qualification  to  kill  game ;  and 
some  kinds  of  real  property  are  rateable  to  the  relief  of  the 
poor,  whilst  others,  though  equally  or  more  profitable,  are 
not.(iii)  Again:  as  regards  the  modes  of  describing  various 
kinds  of  real  property  in  deeds  and  ciml  pleadings,  much 
accuracy  is  requisite,  as  in  real  actions  and  ejectment;  and 
thou^  it  has  been  well  observed,  that  probably  so  much  preci- 
sion would  not  now  be  required  as  in  many  of  the  old  cases, 
still  it  is  important  to  know  what  are  the  appropriate  names 


(fc)Cniite's  Digest  \  1  Thomas's  Co.  Lit.  and  Adams  on  Ejectment,  3  ed.  chap,  f , 

7bb,  note  U.  and  post. 

(I)  See  in  general  the  enomeratton  of  (m)  43  Elix.  c.  t ;  Chit.  Col.  Sut.  768, 

€Wfmwl  rtal  property,  Tidd,  9  ed.  1190 ;  and  notes ;  and  see  Barn's  J.  Poor. 
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^HAP.  IV.  and  legal  incidents  of  ea<;fa.(ii)  So  as  respects  crimes  and 
TO  Real  punishments,  and  the  liability  of  a  hundred  to  make  compensa- 
Property.  ^{^j,,  |.j,^y  greatly  vary  according  to  the  precise  description  of 
the  place  in  which  the  offence  was  committed ;  the  law  provid- 
ing greater  prptection  to  dwelling-houses^  and  some  enume- 
rated buildings,  and  to  gardens  and  land  adjoining  the  same, 
and  to  some  other  descriptions  of  real  property,  than  to  land 

or  other  property  at  a  distance ;  and  the  legislature  has,  with 
the  same  view,  adopted  certain  terms  of  description,  the  appli- 
cation of  which  is  important  to  be  well  known,  (o) 
Buildings,  &c.        We  may  here  premise,  as  a  general  rule,  that  when  buildings 
descri*ptuTn  at     ^^  lands  are  particularly  named  in  a  statute,  they  must  precisely 
lime  of  injury,    auswer  the  description  at  the  time  when  the  injury  was  com- 
mitted, and  that  a  mere  intention  to  convert  a  building,  or  land, 
&c.  to  a  particular  purpose,  will  not  be  sufficient  unless  the 
building  or  the  land  has  been  completed,  and  actually  used  for 
the  particular  purpose,  (p) 

Another  very  general  rule  is,  that  all  real  property,  properly, 
so  termed,  whether  corporeal  or  incorporeal,  must  consist  of 
land,  or  houses  and  buildings  thereon,  or  of  the  profits  or  ease- 
of  samerand^be  ^^^^  issuing  out  of  the  Same,  and  must  be  of  a  perpetually 
perroaoeiit.        continuing  and  permanent  nature,  (j)  and  that  nothing  can  be 

deemed  real  property  but  when  it  is  annexed  to  land  or  build- 
ings ;  and,  therefore,  a  mere  stall  or  standing  place,  or  booth 
placed  in  a  market  or  fair,  and  not  permanently  annexed  to 
the  soil,  cannot  be  treated  as  real  property,  or  the  subject  of 
any  action  for  the  recovery  of  realty ;  and  no  action  of  eject- 
ment for  a  supposed  ouster  from  such  a  stall  is  sustainable, 
although  the  occupier  had  hired  the  exclusive  right  to  use  it 
during  several  days  ;(r)  nor  could  such  a  structure  by  itself,  any 
more  than  furniture,  be  rated  towards  the  relief  of  the  poor ;  (s) 
nor  could  burglary  be  committed  in  breaking  into  a  tent  or 
booth,  erected  in  a  fair  or  market,  though  the  owner  may 
usually  sleep  therein,  for  the  law  regards  thus  highly  nothing 
but  permanent  edifices  \   and  though  it  may  have  been  the 


All  real  pro- 
perty must  be 
part  of  or  an- 
nexed to  land 


(n)  Adams  on  Ejectment,  Srd  ed.  tt  to 
At. 

(o)  7  &  8  Geo.  4,  c.  29  to  31 . 

Xp) 8B. &  C.46l,and  po<(,l67,  "Dwell- 
mg-houtt^**^  to  the  off«iice  of  burglary  p  &c, 

(9)  2  Bla.  C.  384;  as  to  the  terra  per- 
manent being  an  essential  part  of  the  de- 
finition, see  1  Preston  on  Estates,  10; 
and  Hen.  Chitty  on  Descents,  1 1 ;  and  no 
term,  even  forlOOO  years,  is  in  law  deemed 
real  property,  though  as  it  is  an  interest  in 


realty,  it  is  properly  to  be  considered  in 
this  chapter,  ante,  84,  note  (a). 

(r)  P«r  Lord  Kenyon,  Guildhall  Sittings 
after  Trin.  T.  1796;  and  1  Car.  Sc  P.  l«3; 
and  see  2  East,  189.  Bat  if  it  liad  been  a 
permanent  building  let  into  the  ground, 
though  only  a  batcher's  stall  in  a  market. 
to  be  used  only  on  two  days  in  the  week, 
but  the  door  fastened,  it  would  have  been 
otherwise,  4  B.  &  C.  683 ;  7  D.  &  B«  160. 

(j)  Cald.  262,  %66\  I  T.  R.  721, 
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tboice  of  the  owner  to  lodge  in  so  fragile  a  structure,  yet  his    chap.  iv. 
lodging  there  no  more  makes  it  burglary  to  break  it  open,  than       '^^  ^^'[[' 
it  would  be  to  uncover  a  tilted  waggon  under  similar  circum-     Phqpkuty.  . 
stances ;(/)  and  for  the  same  reason  it  was  held  that  the  destruc- 
tion of  hustings  erected  for  an  election  was  not  an  offence 
within  the  57  Geo.  S,  c.  19^  s.  88;{u)  and  the  lessee  of  a  stall 
in  a  market  town,  who  came  there  weekly  to  sell  his  wares,  was 
held  not  rateable  to  the  repairs  of  a  church,  either  as  being  an 
inhabitant,  or  occupier  of  a  house  or  otherwise,  (v)  though  if  it 
had  been  a  permanent  building  let  into  the  soil  the  occupation 
of  it  might,  before  the  recent  acts,  have  given  a  settlement,  (.r) 
So  where  a  windmill  was  made  of  wood  and  had  a  foundation 
of  brick*  but  the  wood- work  was  not  inserted  in  the  brick  foun- 
dation but  rested  upon  it  by  its  own  weight  alone,  and  no  part 
ct  the  machinery  of  the  mill  touched  the  ground  or  any  part  of 
the  foundation,  it  was  held  that  the  windmill,  not  being  fixed 
to  the  freehold,  nor  to  any.  thing  connected  with  it,  was  not 
parcel  of  a  tenement,  and  consequently  that  a  pauper  by  occu* 
pying  it  gained  no  settlement,  (y) 

But  although  personal  property,  originally  separated  from  Annoxations  to 
any  land  or  building,  such  as  machinery  and  engines,  cannot  ^1  priviiegctr 
for  all  purposes  be  deemed  real  property,  yet  the  very  circum-  realty. 
stance  of  the  same  being  annexed  to  the  realty  will  sometimes 
give  the  same  some  peculiar  properties,  liabilities,  privileges  or 
protections,  and  therefore  they  may  here  be  properly  noticed. 
Thus  with  respect  to  liabiliiy  to  the  poor  rate,  when  the  annual 
value  of  land  or  houses  has  been  enhanced  by  the  annexation 
of  a  personal  chattel,  as  a  steelyard  of  a  weighing  machine,  or 
a  carding  machine,  or  any  other  collateral  circumstance,  then 
the  same  may  be  rated  according  to  the  aggregate  annual  value, 
though  the  greater  part  may  spring  from  the  personal  chattel 
so  annexed  ;(z)  and  fixtures,  when  annexed  to  a  building  by  a 
freeholder,  cannot  be  taken  under  an  execution  against  his 
goods  ;(a)  and  some  fixtures  would  pass  to  the  heir,  and  not  to 
the  executor  of  the  owner,  in  the  nature  of  heir-looms,  being 
generally  chattels  which  cannot  be  taken  away  without  damaging 
or  dismembering  the  freehold ;  (ft)  such  as  the  posts  or  rails  of 


as 


(I)  1   Hale,  P.  C.  557;   3  Inst.  64;  (y)  1  Bar.  &  Adolpb.  161 ;  and  see  1 

Hawk.  B.  1,  c.  38,  s.  17  ;  4  Bla.  C.  9t5,  Brod.  &  B.  .506  ;  4  Moore,  184.  S.  C.  as 

296.  to  when  a  windmill  is  a  fixture  or  not. 

<w)  3  Dowl.  &  Rjr.  96.  (s)  Cald.  36«,  ^66;  1  T.  R.  7n. 

(r)  S  Roi.  Rep.  238;  t  Bott,  l«3.  (a)  5  B.  &  Aid.  625, 

i^i)  4  to. fit  Cres.  687  ;  7  D.  &  R.  160.  {b)  2  Bla.  C.  4^^7. 
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CHAP.  IV.  an  inclosure,  furnaces  or  coppers  fixed,  (unless  severed  in  the 
TO  Real*     lifetime  of  the  testator  or  ancestor,)  the  wainscots  to  a  house, 

PaopEBTt.  and  pictures,  or  glasses  fixed  instead  of  wainscots,  the  glass  in 
a  window,  or  the  doors  and  locks  of  a  house,  and  the  like*  (6) 
So  fixtures  in  a  distillery  or  brewery,  demised  or  suffisred  to 
remain  in  possession  of  a  trader,  would  not  pass  to  his  assignees 
as  goods  or  chattels  in  his  possession  as  reputed  owner,  (c) 

lira,  CoBPo-  The  principal  divisions  and  distinctions  of  Real  Property,  are 
and^in^ki^'  thosc  kinds  which  are  Corporeal  and  those  which  are  Incorpa^ 
^^^^^l^^^f^^  ^^^*  The  former  having  a  corpus^  and  being  visible  and  tangi- 
ble, and  capable  of  actual  eemn  and  possession;  the  latter  not 
so,  but  merely  issuing  oui  of  or  incident  to  permanent  corporeal 
property,  and  not  being  the  thing  itself,  nor  capable  of  actual 
visible  seisin  or  possession.  Thus  a  church,  and  the  glebe  land 
belonging  to  it,  are  obviously  corporeal  and  tangible,  and  capable 
of  actual  seisin  and  possession,  and  of  which  the  parson,  after 
he  has  been  presented  and  inducted,  has  actual  possession,  and 
may  maintain  ejectment  or  trespass  for  being  ousted  there- 
&om.{d)  But  the  adeowson  (being  the  mere  right  to  present 
a  parson  to  such  church  or  other  ecclesiastical  benefice,  and 
the  owner  of  the  advowson  himself  never  being  in  the  actual 
or  even  supposed  possession  of  the  church  or  glebe)  is  merely 
incorporeal  property,  because  such  right  is  not  visible  or  tan- 
gible. This  instance  of  an  advowson  completely  illustrates  the 
nature  of  an  incorporeal  hereditament ;  it  is  not  itself  the  bodily 
possession  of  the  church  and  its  appendages,  but  is  a  mere 
right  to  give  some  other  man  a  title  to  such  bodily  possession. 
The  advowson  is  not  the  object  of  either  the  sight  or  the  touch, 
^  and  yet  it  perpetuaUy  exists  in  the  msm^'s  eye  and  in  contem- 

plation of  law.  It  cannot  be  delivered  from  man  to  man  by 
any  visible  bodily  transfer,  nor  can  corporeal  possession  or  hvery 
of  seisin  be  had  of  it ;  such  right  itself  produces  no  corporeal 
firuit  or  advantage  to  its  owner,  but  is  merely  a  right  to  place 
some  clerk,  whom  the  patron  shall  please  to  nominate,  in  the 
possession  and  enjoyment  of  the  benefits  resulting  from  the 
church  and  glebe. (^f)  Like  all  other  incorporeal  real  property, 
in  order  to  convey  the  freehold  interest  in  an  advowson,  a  grant 
by  deed  under  seal  is  essential,  {f)    So  with  respect  to  another 


(6)  %  Com.  Dig.  280,  5th  ed.;  Hen.  (e)  t  Bla.  C.  t\,  29. 

Cbitt^'s  Desc.  tb7,  (/)  1  lust.  9;  t  Wood,  64;  1  Sauud. 

(c)  9  East,  215 ;  and  see  3  B.  &  Crei.  228;  5  Bar.  &  C.  221.    See  2  Bla.  C. 
368;  5  D.  &  R.  240,  S.  C.  22,  conird,  but  clearly  a  mistake  as  to  an 

(d)  12  Mod.  420,  433.  advowson  passing  by  paro/. 
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imeorporeal  bereditament,  a  righi  of  way ^  the  party  entitled  to 
it  iias  no  tangible  or  visible  right,  nolr  any  interest  in  the  land 
itself,  but  a  mere  easement  over  it,  and  to  create  which,  or  any 
m^er/reehoU  easement,  a  grant  by  deed  is  essential,  and  if 
granted  by  parol  it  operates  at  most  as  a  revocable  Ueense.^g) 
The  distinctions  between  corporeal  and  incorporeal  property 
are  most  important,  not  only  as  r^ards  their  distinct  properties 
and  incidents,  but  in  respect  of  the  modes  of  creating  and  con- 
veying the  rights  therein,  and  the  remedies;  ejectment  and 
trespass  being  in  general  the  proper  remedies  for  injuries  to  the 
firmer,  but  only  actions  on  the  case,  quare  impedit^  or  other 
remedies,  for  many  of  the  latter.  (A) 
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Before  we  consider  every  kind  of  corporeal  real  property  in  Meanings  of 
particular,  there  are  some  general  terms  used  in  law  the  mean-  ^^^  ^^^ 
ing  of  which  it  is  essential  to  know,  and  which  general  words  it  reiaUng  to  real 
has  been  advised  by  a  most  eminent  conveyancer,  it  may  be  P^'P^'vv 
advisable  to  introduce  in  most  conveyances,  (k)    These  are  the 
wwds,  '*  tenements^*  **  herediiaments/*  " appendant^  appurie" 
na$U  or  appurienctnces^*  "  estate^**  "  ^enw,"  ^^farm^^  •*  ctosCf* 
'^field^  "  emblements;'  ''fixtures,''  &c. 

1.  The  term  "  tenements;'  though  in  vulgar  acceptation  ]•  Tenemenu. 
meaning  only  a  house  or  building,  in  its  legal  sense  compre-  ^^ 
hends  every  thing  that  may  be  holden,  provided  it  be  of  a  per- 
manent  nature ;  and  not  only  lands  and  inheritances  which  are 
holden,  but  also  advowsons,  offices,  rents,  commons,  and  profits 
Orprendrey  wherein  a  man  hath  any  franktenement,  and  whereof 
he  maybe  seised  ut  de  libera  tenemento,{f)  And  under  the 
word  **  tenement**  in  a  will,  an  advowson  in  gross  may  pass  to 
the  devisee,  (m)  The  import  of  the  term  '*  tenement**  has  been 
most  frequently  discussed  in  questions  under  the  poor  laws, 
especially  under  the  older  acts  13  &  14  Car.  2,  c.  12,  s.  1,  and 
9  &  tow.  3,  c.  11,  relating  to  the  same,  which  use  the  word 
''  any  tenement  of  the  yearly  value  of  10/.,'*  and  under  these  acts 
it  was  held,  that  any  person  renting  an  incorporeal  heredita- 
meniy  as  a  fishery,  &c.  of  the  yearly  value  of  10/.,  was  a  renting 
of  a  tenement,  and  gained  a  settlement,  (n)    But  as  the  renting 


(g)  5  Bar.  &  C.  221. 

(I)  YcIt.  143;  Co.  lit  4,  a. 

(t)  lo  order  very  fully  to  examine 
these,  see  the  several  learned  works  re- 
ferred to  in  1  Thomaa't  Co.  Lit.  219,  note 
(44). 

{k)  1  Prest.  on  Abstracts,  93 ;  and  see 
post,  tit  Land, 

(0  See  in  general  Co.  Lit.  6,a«  oiar- 
psMl  note  (2);  1  Thomas's  Co.  Lit.  219; 


Perk.  sect.  114. 

(m)  4  Bing.  293 ;  and  see  Fort.  364, 
351;  3Atk.  464;  Ca.  Temp.  Talb.  143. 

(n)  1 T.  R.  358 ;  3  T.  R.  772;  3  East, 
113;  5  East,  239,  and  other  cases  Bom'i 
J.,  Poor,  525  to  541 .  But «  mere  stand- 
ing place  in  a  mill  for  a  carding  machine, 
was  considered  not  to  be  a  tenement.  2 
East,  189. 


152  RIGHTS  TO  REAL  PRaPERTY, 

CHAP.  IV.  of  such  incorporeal  interests  was  found  too  much  to  increase  the 
^tJr°  "1*  privilege  of  settlement,  the  acts  of  69  Geo.  S,  c.  60,  and  6  Geo. 
FROptnTY.  4,  c.  67,  and  1  W.  4,  c.  18,  were  passed^  Umiting  the  occupa- 
tion  to  a  more  substantial  and  particular  kind  of  tenement,  viz* 
a  "  dwelling-house*'  or  ''  buikUng"  or  of  *'  land;'  or  of  both,  at 
at  an  entire  rent  of  10/.  a  year,  and  under  which  it  has  been 
held,  that  a  demise  of  a  house  and  tolls  at  an  efitire  rent,  is  not 
now  a  tenement  within  the  meaning  of  the  latter  acts,  (o)  and 
the  building  must  be  annexed  to  and  part  of  the  freehold  ^ 
and  it  is  expressly  provided,  that  the  renting  of  a  toll-house 
shall  not  be  deemed  a  tenement  so  as  to  give  a  settlement,  (p) 
Under  these  and  other  acts  it  has  been  holden,  that  to  consti- 
tute a  tenement  under  the  poor  laws,  the -thing  must  be  part 
and  parcel  of  the  freehold,  or  annexed  to  a  part  of  land  or 
buildings,  and  therefore  a  wooden  windmill  placed  upon,  but 
not  let  into  a  brick  foundation,  or  a  bam  upon  blocks,  although 
demised  for  a  tenn  of  years  by  a  landlord  who  was  owner  of 
the  soil,  cannot  be  deemed  a  tenement  or  "  building"  in  the 
legal  signification  of  that  term,  but  only  a  personal  chattel,  nor 
could  the  so  holding  the  same  give  the  occupier  a  settle- 
ment. (9) 

However,  provided  the  tenement  arise  out  of  realty,  it  may 
be  of  a  substantial  or  unsul>sl;antial  kind,  and  either  corporeal 
or  incorporeal^  and  therefore  as  an  action  of  ejectment  is  not 
sustainable  for  the  latter,  (with  the  exception  of  tithes  and  com- 
mon appurtenant,)  the  term  "  tenement,*'  unless  used  in  reference 
to  a  previous  description,  is  too  general  and  uncertain  in  a  de- 
claration in  ejectment  or  trespass,  and  the  particular  kind  of 
thing  should  be  stated,  as  "  a  messuage,*'  "  a  bam,"  **  an  out* 
house,"  though  the  objection  would  now  be  aided  after  ver- 
dict, (r)  Nor  is  the  word  "  tenement"  a  sufficient  description 
in  ajine  of  any  thing  of  which  it  is  intended  to  be  levied,  as  it. 
may  consist  of  a  messuage,  or  land,  or  any  incorporeal  property 
lying  in  tenure,  and  therefore  not  sufficiently  particular ;  {s}  but 
in  a  deed  every  thing  that  may  be  holden,  being  of  a  permanent 
nature,  may  pass  not  only  houses,  buildings  or  land,  but  even 
rents,  commons,  offices,  and  the  like.(/)  The  term  '' tene- 
ments" and  the  term  *'  hereditaments,"  whether  in  a  deed,  lease 
or  will,  is  to  be  understood  as  intending  to  describe  or  allude  to 


(o)  Rex  V.  Andrews,  Cambridge,  East  (q)  IB.  &  Adol.  161 ;  1  Brod.  &  B.  506, 

11  (leo.  4;  Buru*8  J.,  Poor,  541.  ante,  149,  d.  (i/);  4  Moure,  281,  S.  C. 

(p)  1  U.  &  Adol.  161 ;  54  Geo.  3,  c.  (r)  8  Bar.  &  C.  70,  aiul  1  M.  &  l*.  S30. 

171),  s.  5  ;  S  Geo.  4,  c.  126,  s.  51 ;  4  Geo.  (s)  1  l.eon.  188. 

4.  c.  96,  ».  31.  (()  Co.  Lit.  6,  a. 
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sucblAifi;^^  a3i  maybe  ftubject-nuitter  of  tenure/ but  not  the  chap,  i  v. 
estate  or  interest  in  ftuch  things^  and  cannot  therefore  by  ita  ^*  Hiohts 
own  intrindc  force  enlarge  an  estate  primd  facie  only  a  life  PnopinTv. 
estate  into  a  fee.  (i*) 

£.  The  term  hereditaments  is  stall  more  comprehensive,  and  $.  Heredita- 
inclttdes  whatever  may  be  inAet  ited,  be  it  corporeal  or  incor-*  '"^"^"' 
poreal,  Teal,  personal  or  mixed,  and  including  not  only  lands  and 
e?ery  thing  thereon;  but  ako  heir-looms  and  certain  fiimiturei 
which  by  custom  may  descend  to  the  heir  together  with  a 
huufle.(j)  The  settled  sense  of  the  term  *'  hereditaments"  is 
to  denote  such  things  as  majf  be  the  subject-matter  of  inheri- 
tance, but  not  the  inheritance  itself,  and  it  cannot  therefore  by 
its  own  intrinsic  force  enlarge  an  estate  prima  facie  a  life  estate 
into  a  fee,(^)  and  therefore  a  devise  of  ''  all  my  hereditaments*^ 
to  A.,  without  other  words,  gives  him  only  an  estate  or  iiiterest 
for  life  in  lands,  it  being  then  considered  tnerely  as  denoting 
the  thimgy  and  not  the  estate  or  interest  therein;  (»)  whereas  a 
devise  of  '*all  my  estates*'  might  pass  the  fee  simple,  (a). 
It  is  a  comprehensive  term  usual  and  proper  in  conveyances 
and  wills,  and  in  the  latter  will  pass  an  advowson,(6)  but  it  is 
much  too  general  and  uncertain  to  be  adopted  in  pleadings, 
excepting  in  reference  to  a  previous  more  particular  deacrip* 
tion. 

3.  Appendant  and  appurtenant,  '^appurtenances*'  (cum  perti-^  3.  "Append- 
uentOs.)    These   comprehensive  terms,    though    different  in  ^",iaiit/*^*^apV 
their  legal  signification,  are  very  frequently  confounded.   They  purteuances 
are  commonly  used,  the  latter  term  particularly,  in  deeds  and 
leases,  with  the  intention  to  include  all  things^  rights,  and  pri- 
vileges not  enumerated,  but  belonging  to  and  used  with  the 
principal  thing  conveyed  or  demised,  and  intended  to  pass  and 
to  be  enjoyed  therewith,  though  not  expressly  named.    But  it 
is  most  prudent  in  deeds  and  leases,  as  well  as  wills,  carefully 
and  expressly  to  name  in  particular  every  thing  intended  to 
pass;  for,  at  least  in  a  deed,  these  words  can  in  no  case  strictly 
pass  any  corporeal  real  property,  (c)  but  only  incorporeal  ease- 
ments, or  rights  and  privileges,  it  being  a  general  rule  of  law 
that  under  the  word  '^  appendant,*'  or  *'  appurtenant,'*  in  a.feoff- 


(«)  See  Macdooald's,  Ch.  B.  observa-  Pul.  251 ;  and  see  ST.  R.  503;  1  Tlio- 

titm  oo  the  term  **  here^amtnU,"  %  Bos.  mas's  Co.  Lit.  219,  note  T. 

&  PuJ.  tbl,  which  it  itsubautte4  arealso  (s)  Id.  ibid. ;  5T.  R.  558;  8  Id.  503. 

applicable  to  the  term  "  tenements."  (a)  Post,  159. 

{x)  Co.  Lit.  5  b ;  1  Thomases  Co.  Lit.  (6)  Fo!»t.  351,  anic,  151,  note  (r). 

219.;  t  bla.  C.  17,  note  44,  ante,  149,  u.  (c)  Co.  Lit   121,  1 ;   8    B.  &  Cres. 

(k).  150. 

(j)  Ptr  Macdotiald,  Ch.  B.,  2  Bos.  & 
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meni  or  deed,  nothing  can  be  conveyed  diat  was  itsdf  subsian' 
ikU,  corporeal  real  property,  and  capable  of  passing  by  feoff- 
ment; and  livery  of  seisin ;  and  one  kind  of  corporeal  real 
property  cannot  be  appendant  or  appurtenant  to  another  de- 
scription of  the  like  real  property:  but  only  such  things  as  can 
properly  and  conststendy  be  appendant  or  appurtenant,  as 
comaxm  of  pasture  to  land,  or  a  way,  or  a  pew  to  a  house, 
&c.  Thus  land  cannot,  in  the  strict  legal  sense,  be  ap- 
pendant or  appurtenant  to  land  or  to  a  house,  or  other  cor- 
poreal real  property,  nor  vice  versd^id)  This  distinction, is 
of  great  practical  importance :  thus,  if  a  wharf,  with  the  ap- 
purtenances, be  demised,  and  the  use  of  the  water  adjoining 
the  wharf  were  intended  to  pass,  yet  no  dbtress  for  rent  of  the 
demised  premises  could  be  made  on  a  barge  on  the  water,  be- 
cause it  was  not  in  a  place  that  could  pass  as  part  of  the  thing 
demised*  (^)  In  short,  appendanle  are,  technically  speaking, 
those  things  (generally  easements,  such  as  commons,  ways,  &c.) 
which  by  prescription  have  belonged  to  another  principal  sub- 
stantial thing,  considered  in  law  as  more  worthy;  and  strictly 
the  principal  thing  and  the  appendant  must  be  appropriaie 
with  each  other  in  nature  and  quality,  or,  in  other  words,  the 
principal  and  the  accessary  must  be  such  as  may  properlj^  and 
reasonably  be  enjoyed  together  ;  and  if  a  thing  which  may  be 
appendant  or  appurtenant  had  always  passed  with  a  manor,  to 
which  it  belongs  by  the  words  cum  pertuienim,  it  must  be  tak^n 
to  be  appendant.  (/) 

A  thing  appurtenant  is  that  which  may  commence  and  be 
created  at  this  day ;  as  if  the  owner  of  a  moor  at  this  day  grant 
to  the  owner  of  a  manor  and  his  heirs,  common  in  such  moor 
for  his  beasts  levant  and  couckant  upon  his  manor,  or  if  be 
grant  to  another  common  of  estovers  or  turbary  in  fee  simple, 
to  be  burnt  or  spent  in  his  houses  within  his  manor ;  by  such 
grants  these  commons  become  appurtenant  to  the  manor,  and 
shall  pass  by  the  grant  thereof  without  other  words,  and  are 
what  was  termed  in  the  civil  law  "  adjunctum  accc$sorium"  and 
by  logicians  **  adjunctum.*^  (g) 

Again :  it  is  laid  down,  that  Concerning  things  appendant  and 
appurtenant,  two  things  are  implied,  Jirstf  that  prescription 


(d)  Anu,  153,  n.  (c);  Bustard  v.  Capel, 
8  Bar.  &  Cres.  150;  affirmed  in  error, 
6  Bingh.  150,  overruling  4  Bing.  137,  and 
•ce  jadgmenl  of  K.  B. 

f«)  Id.  ibid. 

;/)  1   Roi.  230,  I.  27 ;  1  Co.  Lit.  by 


t 


Thomas,  206,  207.    What  may  be  an- 
nexed, 1  B.  &  Adoi.  761. 

(f )  How  appendant  and  appurtenant 
difier  from  that  which  is  part  or  pareel  of  a 
thing,  is  explained  in  Judge  Doderidge's 
Treatise  on  Ad  vow  sons,  38. 
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cannot  make  any  thing  appendant  or  appurtenant,  unless  there 
be  ihd  propriety  of  rdation  between  the  principal  and  the  ad* 
juDCty  which  may  be  ascertained  by  considering  whether  they 
so  agree  in  nature  and  quality  as  to  be  rationally  capable  of 
fomm  without  inoongruity,  for  otherwise  there  will  be  no  rea* 
aonable  intendment  in  support  of  the  prescription,  or  rather  of 
the  origiDal  grant  which  it  presumes.  (A)  Thus,  why  should  a 
person  grant  to  another  as  owner  merely  of  landf  without  a 
hoase,  a  right  to  him  and  his  heirs  to  sit  in  a  pew  in  a  church  t 
since  such  a  grant  could  only  be  reasonably  made  to  the  owner 
o{  a  house;  and,  therefore,  a  person  in  general,  can  only  claim  a 
pew  in  respect  of  his  ownership  of  a  house  in  the  parish.  So, 
why  should  a  grant  of  common  of  pasture  be  made  to  the  owner 
of  a  house^  mihout  any  land  upon  which  he  could  keep  cattle? 
consequently,  a  claim  of  common  of  pasture  cannot  be  made 
merely  in  respect  of  the  ownership  of  a  house,  but  he  must 
allege  and  prore  the  ownership  of  some  land,  or  at  least  a  cur* 
tilage.  (i)  So  a  thing  corporeal  cannot  properly  be  appendant 
to  a  thing  corporeal,  nor  a  thing  incorporeal  to  a  thing  incorpo* 
reaL  But  things  incorporeal,  which  lie  in  grant,  as  an  advow- 
son,  a  right  of  common,  and  the  like,  may  be  appendant  to 
things  corporeal,  as  to  a  manor,  house,  or  lands.  So  things 
corporeal  may  be  appendant  to  things  incorporeal,  as  lands  to 
an  office.  Therefore  the  appendant  must  be  appropriate  in 
nature  and  quality  with  the  thing  to  which  it  is  to  append ;  con- 
sequently, common  of  turbary  or  of  estovers  cannot  be  appendant 
or  appurtenant  to  land^  but  to  a  house  to  be  spent  there ;  nor 
can  a  leet  that  is  temporal  property  be  appendant  to  a  church 
or  chapel  which  is  ecclesiastical.  Neither  can  a  seat  in  a  church 
by  prescription  be  claimed  as  appendant  or  belonging  to  land, 
but  to  a  house,  (j)     Secondly ^  nothing  can  be  properly  ap- 
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(ft)  In  Co. Lit.  Itl,  b,  it  is  said  that  pre- 
scription dotli  not  make  any  thing  append- 
ant or  appartenant,  onless  the  thing  ap- 
pendant or  apportenant  agree  in  quality  and 
Datore  to  the  thing  whereunto  it  is  append- 
ant or  apportenant :  as  a  thing  corporeal 
GBooot  piopei  \y  be  appendant  to  athingcor* 
poreai,  nor  a  thing  incorporeal  to  a  thing 
incorporeal.  Mr.  Butler,  in  bis  note  to  this 
paisage,  after  adverting  to  some  examples 
to  show  that  this  position  is  not  univer- 
sallj  true,  sa^s :  '*  The  true  test  seems  to 
be  the  propriety  of  relation  between  the 
priodpal  and  the  adjunct,  which  may  be 
Cound  out  by  considering  whetlier  they  so 
agree  ta  natwre  and  quaUty  as  to  be  capable 
0?  onion  without  any  incongruity."  Sec 
qaotations  in  Bunard  v.  Capel,  8  B.  & 


Cres.  145.  But  this  expression,  "agree" 
most  not  be  considered  as  was  argued  io 
that  case,  to  import  that  the  two  things 
are  to  be  of  the  ta$H€  nature,  but  mther 
the  reverte,  and  the  term  **  aypropruite^* 
seems  preferable ;  and  all  that  is  required 
seems  to  be,  that  tlie  adjuuct  be  that  de- 
scription of  incorporeal  easement  or  privi- 
lege that  will  naturally  be  advantageous  to 
enjoy  witli  the  principal,  and  therefore  the 
natural  object  of  a  separate  grant  supposed 
to  have  been  made. 

(i)  5  T.  R.  46  ;  see  note,  infra. 

(j)  i4nte,  154;  Co.  Lit.  by  Thomas, 
1  vol.  206,  2()7  ;  1  Vent.  386 ;  Co.  Lit. 
121,  b,  note  (7);  and  see  Willcs's  Rep. 
227, 231 ,  as  to  rights  of  common,  append- 
ant and  appurtenant.    The  case  of  Schola 
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CHAP.  IV.     pendant  or  appurtenant  to  any  thing,  unless  the  principal  or 
TO  Real*     Superior  thing  be  of  perpetual  subsistence  and  continuance. 
Fropbbty.     Thus,  an  advowson,  which  is  said  to  be  appendant  to  a  manor 
generally,  is  in  truth  appendant  to  the  corporeal  demesnes  of 
the  manor,  which  are  of  perpetual  subsistence  and  continuance, 
and  not  to  any  rents  or  services,  which  are  subject  to  extinguish- 
ment and  destruction,  {k) 
Apportionment.  ^    Most  appendants  and  appurtenances  which  are  capable  of 

subdivision,  without  injustice  or  inconvenience,  may  be  appor- 
tioned  and  divided^  as  rights  of  common  of  pasture  for  common- 
able cattle  levant  and  couchant^  when  a  part  of  the  land  is  sold 
off;  and  so  may  be  the  right  to  sit  in  a  pew  when  a  mansion- 
house  has  been  divided  into  two  or  more.(/) 

Some  appendants  may  be  severed  from  the  principal,  and 
they  then  become  rights  in  gross  $  and  thb  may  be  effected 
either  by  a  separate  conveyance  of  the  principal,  excepting 
the  appendant,  or  by  a  separate  grant  of  the  appendant; 
and  this  frequently  occurs  in  cases  of  advowsons  appen- 
dant, (iti)  When  once  the  principal  and  appendant  have 
been  separated  by  either  of  these  means,  the  appendant,  in 
general,  never  afterwards  can  be  appendant,  but  continues  in 
gross^  though  there  are  a  few  exceptions  to  that  rule.  (») 
Extinguishment  Some  appendants  and  appurtenances  also  may  be  extinguished 
*i«itT"** 'ijf'  *°^  destroyed,  as  by  unity  of  seisin,  (sometimes  improperly 

termed  unity  of  possession.)  (p)  As  if  a  person  have  common  of 
pasture  appendant  to  his  estate  on  a  waste  or  other  land,  and 
by  purchase  or  descent  he  becomes  also  owner  in  fee  of  the 
latter ;  the  right  of  common  is  destroyed,  because  the  minor 
right  of  common  is  merged  in  the  superior  entire  right  to  the 
soil,  and  it  would  be  absurd  to  claim  an  easement  in  one's  own 
land,  {p)  In  such  a  case,  upon  a  subsequent  severance  in  the 
ownership  of  the  two  estates,  there  should  be  an  express  new 


fresh  grant. 


V.  Hargreave,  5  T.  R.  46,  where  it  was 
held  that  common  for  cattle  levant  and 
couchant  cannot  in  point  of  law  be  claimed 
by  prescription,  as  appurtenant  merely  to 
a  house,  without  any  curtilage  or  land,  is 
illustrative  of  this  position. 

(fc)  D^cr,  70,  b  ;  ^  Leonard,  3«9;  Co. 
Lit.  by  '1  homas,  1  vol.  207. 

(/)  4  Coke,  57;  B  Coke,  79,  a;  Willes, 
fti*i,  3ti  :  and  per  Taunton,  J.,  H  Bar.  & 
Adolp.  168 ;  see  pott,  common  of  pasture 
appendant  or  appurtenant  and  pews. 
What  annexations  cannot  be  disannexed, 
1  B.  &  Adol.  761. 

(m)  1  Rol.  <S«,  b.  48 ;  Co.  Lit.  by 
Thomas.  1  vol.  If08 ;  S  Bla.  C.  ««. 

(w)  i  Mod.  2;  2  T.  R.  4L^;  Co.  Lit. 


by  ThoDMis,  1  vol.  208. 

(0)  Unity  of  prtssnsion  only  sujpetMft 
prescription,  and  affecta  the  form  of  plead* 
ing,  Co.  Lit.  1]-*,  b;  Yin.  Ab.  Extin- 
guishment, C.  pi.  32 ;  but  unity  of  sttsin 
tnfee  merges  or  de&troys  the  prescriptiou, 
Id. ;  Com.  Dig.  Suspension,  B. ;  Vin.  Ab. 
Extinguishment,  C. ;  1  East,  377  ;  2 
Peakes  C.  N.  P.  162.  When  no  merger, 
in  case  of  an  intera$e  termini,  5  Bar.  ic  C. 
ill;  Co.  Dt.  by  Thomas,  Index. 

(p)  Cowtan  V.  Slack,  15  East,  108; 
Com.  Dig.  Suspension,  B. ;  Vin.  Ab.  Ex- 
tinguishment, C. ;  Co.  Lit.  114,  b;  I 
East,  iJ77 ;  sec  2  Bla.  Cora,  by  Chilty, 
So,  note  (^35),  as  to  extinguishment. 
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What  alteration 
in  the  principal 
thing  does  not 
prejudice  the 
appendant. 


grant  of  the  right  of  common  or  way,  or  other  former  append-     chap.  iv. 
ant;  for  otherwise^  at  law,  the  right  to  the  easement  would  be     'to^rbaI* 
lost;  though  if  the  new  conveyance  be  of  all  commons,  ways,  &c.     PnoppnTY. 
rued  with  the  estate  conveyed,  those  words  would  operate  as  a 
new  grant,  and  the  benefit  of  the  right  of  easement  would  be  in 
eflfect  continued,  or  rather  granted  de  novo ;  and  after  long  user, 
(as  twenty  years'  uninterrupted  user,)  a  proper  new  grant  would 
be  inferred.  (9)    In  leases  and  other  deeds  expressing  that  the^ 
lessee  or  grantee  shall  have  "  all  commons,  ways,  &c.  before 
med  or  enjoyed^  &c.,"  the  courts  will,  in  general,  give  effect  to 
such  words,  so  as  to  continue  the  benefit  of  the  commons  or 
ways,  &c.,  although  no  longer  strictly  appendant  or  appur- 
tenant; but  if  there  be  no  such  words  they  cannot  assist  ;(r) 
and  in  that  case  recourse  must  be  had  to  a  Court  of  Equity  to 
reform  the  deed  according  to  the  intention  of  the  parties. 

But  neither  a  grant  nor  a  prescriptive  right  will  be  extin- 
guished or  prejudiced  by  the  pulling  down  and  rebuilding  a 
house  or  other  corporeal  thing  to  which  an  incorporeal  thing  is 
appendant  or  appurtenant,  for  the  substituted  building  will 
retain  the  same  rights  and  privileges  as  the  ancient  had.(«) 
So,  provided  after  any  alteration  the  enjoyment  of  the  rights  be 
substantially  the  same,  no  objection  can  be  made  to  the  altera- 
tion, and  slight  alterations  are  permitted.(0  Thus,  a  prescription 
to  use  water  for  fulling  mUU^  will  sustain  an  employment  of  it 
for  the  purpose  of  com  milisy  and  the  owner  is  not  bound  to 
use  the  water  in  the  same  precise  manner,  or  to  apply  it  to  the 
same  mill,  for  if  he  were,  that  would  even  stop  all  improvement 
10  mach]nery.(^)  And*  if  an  ancient  house  be  pulled  down,  it 
should  seem  that  a  new  house  built  on  the  same  estate,  though 
not  on  precisely  the  same  site,  would  be  entitled  to  the  ancient 
appurtenances.  («)  The  precise  meaning  of  the  terms  ''  ap- 
pendant,*' "appurtenant/*  and  "  in  gross,*'  will  be  further  shown 
when  we  consider  rights  of  common  and  of  way.  {x) 

The  term  "  appurtenances^  commonly  used  in  deeds,  is  too  Appurtenances. 
general  and  indefinite  to  be  adopted  in  pleading,  unless  in  con- 
nection with  some  previously  particularized  corporeal  thing,  as 
"  land,  with  the  appurtenances."    Some  cases  have  been  re- 


(f)  Cowlan  y.  Slack,  15  East,  108; 
Marii  ▼.  Edgington,  S  Taunt.  t4;  e  &  S 
W.  4,0.71. 

(r)  15  East,  108;  3  Taunt.  S4;  1 
Dowl.  &  R.  506  ;  5  B.  &  Aid.  830 ;  but 
lee  2  B.  &  Cres.  100 ;  3  DowL  &  R..287, 
S.  C. ;  5  Taont.  548,  pott. 

(t)  9  B.  &  Cres.  671;  i  Vem.  146 ; 
2  B.  Ac  Adolph.  164;  1  Campb.  322;  3 


Campb.  81,  pott,  '*  Ancient  Windows." 
(0  Id.  ibid. ;  6  Bing.  379  ;  4  Co.  87 ; 

1  B.  &  Aid.  258  ;  2  6.  &  Cres.  910. 
(ti)  Id.  ibid. ;  9  B.  &  Cres.  671. 
(x)  Port  ;  and  see  Willes's  Rep.  227  to 

231,  322 ;  2  Inst.  86 ;  Cro.  Car.  482 ; 

Yelv.  159 ;  1  Bulstr.  47  ;  2  Bla.  C.  32, 

33 — 35,  in  notes. 
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ferred  to  as  importing  that  the  words  **wHh  the  ofpurienonces,"" 
m  a  deedf  may  have  the  efiect  of  passuig  adjacent  corporeal 
real  property,  as  buildings,  gardens,  &c.  adjoining  to  a  house ; 
and  that  therefore  in  a  deed,  as  a  feofiment  ''  of  a  house  with 
the  appurtenances y*^  not  only  the  house  itself,  but  also  the 
bmldings  adjoining,  with  its  orchard,  garden,  curtilage,  and 
close  immediately  adjoining  to  the  house,  and  on  which  the 
^house  was  built,  will  pass ;  though  not  any  other  land  at  a  dis- 
tance, although  usually  occupied  with  the  house,  (y)  But  on 
examination  it  will  be  found,  that  in  these  cases  no  such  effect 
could  have  been  legally  given  to  such  words,  because  under  the 
word  *'  appurtenant^^'  no  buildings,  or  land,  or  other  corporeal 
property  can  legally  pass ;  and  the  effect  was  given  in  those 
cases  entirely  to  the  words  "  meseuage*'  or  house,  by  either  of 
which  words  alone,  and  without  more,  adjoining  buildings,  and 
an  orchard,  garden,  and  curtilage,  may  pas8.(z) 

So  under  a  dewse  of  **  a  messuage  with  the  appurtenances," 
much  effect  has  been  supposed  to  have  been  given  to  the  latter 
words,  though  perhaps  there  was  no  occasion  to  resort  to  them.(a) 
Thus,  under  those  words,  it  has  been  holden  that-not  only  the 
house  passed,  but  also  land  occupied  with  the  same,  and  highly 
convenient  for  the  use  of  it,  though  held  for  a  different  term,  that 
being  the  inferred  intention  of  the  testator ;  (ft)  but  land  occupied 
with  a  house  will  not  pass  under  such  a  devise,  unless  it  clearly 
appear  that  the  testator  meant  to  extend  the  word  ^  appurte* 
nants"  beyond  its  technical  sense,  (c)  And  it  was  held  in  a 
recent  case,  that  a  devise  of  **  all  my  capital  messuage  or  man- 
sion-house wherein  /  now  live,  and  the  buildings,  gardens, 
grounds,  and  appurtenances  to  the  same  belonging,  or  there- 
with used,*'  Would  not  include  two  cottages  of  the  testator  on 
the  side  of  the  road  opposite  to  the  messuage,  which  were  let 
out  to  tenants,  (d) 

It  should  seem,  that  in  construing  deeds  and  leases,  (which 
are  usually  prepared  by  professional  men,  and.  with  care,)  no 
effect  should  be  given  to  the  words  ''  appendant  or  appurtenant** 
beyond  their  strict  legal  meaning;  but  that  those  words  in  a  will 
may  be  justly  regarded  and  expounded  as  intended  by  the  tes- 


(y)  Sbep.  T.  94;  and  see  cases,  2 
Saund.  401,  note  (9);  and  1  Bar.  & 
Ores.  350;  15  East,  109;  3  Taont.  S4, 
147;  1  B.  &  P.  53  ;  2  T.  R.  498,  50«j 
3  M.  &  S.  171 ;  5  Bar.  &  Cres.  156,  as  to 
the  effect  of  the  word  **  appurtenances,*' 

(t)  Co.  Lit  5,  b,  56,  b ;  2  Co.  3t,  a ; 
1  Thomas's  Co.  Lit.  215,  b. ;  and  Id.«  note 
(35). 


(a)  See  several  cases  collected  in  1 
Thomas's  Co.  Lit  215,  note  35. 

(6)  2  Biac.  R.  1146;  see  observations 
in  1  Thomases  Co.  lit.  215,  note  (35). 

(c)  1  Bos.  &  P.  53  ;  2  Saund.  401 ;  9 
East,  458 ;  1  Thomas's  Co.  Lit  «15»  note 
(35). 

id)  2  Sim.  150, 151. 
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tatOT  as  bk  expressions  of  desire,  that  all  things,  whether  cor-    CHAP.  iv. 
poresi  or  incorporeal^  umMy  enjoyed  with  the  principal  thing      ^o  v^ 
devised,  should  pass.  Paop»>Tr. 

4.  Etiaie.    This  term  is  used  in  two  senses ;  the  first  and  pro-  4.  Ettate. 
per  meaiuDg  is  the  degree,  quantity,  nature,  and  extent  of  the 
iiUeresi  in  real  property ;  as  an  estate  in  fee,  whether  simple  or 

in  tail;  or  an  estate  for  life,  or  for  years.  Secondly,  the  de- 
scription of  the  thing  itself,  as  "  my  estate  at  B.,"  when  the 
party,  whether  in  a  deed  or  will,  may  merely  refer  to  the  land  or 
thing,  without  regard  to  the  extent  or  nature  of  his  interest 
therein.  («)  The  distinction  is  most  important  It  was  for- 
merly considered  that  where  the  word  "  estate"  had  been  used  as 
descriptiye  of  the  property,  as  "  my  estate  at  A.,**  it  would  only 
pass  a  life  interest  to  the  devisee ;  (/)  but,  according  to  later 
decisions,  the  word  '^  estate**  in  a  will  generally  passes  the  fee 
to  the  devisee,  if  not  restrained  by  other  words;  and  that  word 
Hsed  in  the  operative  clause  of  a  will,  although  referring  also 
to  locaUty,  as  ^'  my  estate  at  B.,**  passes  the  fee  simple,  unless 
there  is  in  th^  wiU  other  matter  to  controul  that  signification ;  (g) 
and  "  personal  estates"  will  carry  freeholds,  if  such  intention 
appear  by  the  will,  {h)  Whereas,  in  these  cases,  if  the  term 
*' messuage"  or  other  name  merely  descriptive  of  the  real 
property,  had  been  inserted,  instead  of  the  word  ''estate,'* then 
only  a  life  interest  would  have  passed  to  the  devisee ;  and  we 
have  seen  that  the  word  **  hereditaments'*  in  a  will  only  passes 
a  life  estate.  (£) 

5.  The  word  *'  Term**  also  in  a  lease  may  signify  either  the  5.  Term. 
time,  or  the  estate,  or  thing,  granted  or  demised.  (A)    It  does 

not  always  signify  the  time  specified  in  the  lease ;  and,  therefore, 
if  A.  grant  a  lease  to  B.  for  the  term  of  three  years,  and,  after 
the  expiration  of  the  said  term,  to  C.  for  six  years,  and  B.  sur- 
render or  forfeit  his  lease  at  the  end  of  one  year,  C.'s  interest 
shall  immediately  take  effect ;  but  if  the  remainder  had  been  to 
C.  from  and  after  the  expiration  of  the  said  three  years,  or 
from  and  after  the  expiration  of  the  said  time,  in  that  case  C.*8 
interest  would  not  commence  till  the  time  had  fully  elapsed, 
whatever  might  have  become  of  B.'s  term.  (/) 

(e)  See  forUier  fwit,  and  the  locid  ge-  IIS ;  3  Moore,  565 ;  1  Bro.  &  B.  7t  ^  4 

nenl  obierTalioas  of  Tindal,  C.  J.  in  8  Tatint.  176. 

fimg.  StS,  329,  as  to  the  effect  of  the  f^)  H  East,  S46 ;  see  6  T.  R.  610. 

word  otote  in  a  will.  (i)  Supra,  note  («) ;  and  see  as  to  an 

(/)  S  P.  Wms.  335;  And.  R.  SIO;  advowsoD,  3  Biod.  &  B.  S7. 

11  East,  ««0.  (k)  4  6.  &  Cres.  «6l  ;  S  B.  &  Cres. 

(g)B  BiDg.  398,  3S9}  7  East,  259,  Sl6;  1  Burr.  289. 

S99;  4  Maale  &  S.  366;  S  T.  B.  656 }  (1)  Co.  Lit.  45. 
S  Chit  R.  558 ;  6  Taant.  410 ;  t  Marsh. 
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7.  Close. 


8.  Field. 


6«  Farm,  in  common  acceptation,  and  for  the  purpose  of  ile« 
scription  in  a  deed,  means  a  messuage  with  outbuildingSi  garden , 
orchards,  yards  and  land,  usually  occupied  with  the  same  for 
agricultural  purposes ;  (m)  but  in  law,  and  especially  in  the  de- 
scription in  a  declaration  in  ejectment,  it  being  derived  from  the 
Latin  firtna^  denotes  the  lecuehold  interest  for  years  in  any 
real  property,  and  means  any  thing  which  is  held  by  a  person 
who  stands  in  relation  of  a  tenant  to  a  landlord^  and  does  not 
mean  a  farm^  in  common  Acceptation,  as  descriptive  of  the 
land,  &c.  («)  The  word  "  farm"  or  "  farms"  in  a  will  may  be 
sufficient  to  pass  a  freehold,  and  copyhold,  and  leasehold  estate, 
if  it  appear  to  have  been  the  testator's  intention  that  it  should 
so  pass ;  (o)  and  the  devise  of  goods  and  chattels  and  stock  of  a 
farm  will  pass  the  growing  crops  to  the  devisee;  ( p)  though  a 
devise  of  a  farm  will  not  pass  the  farming  utensils  thereon,  (q) 

7.  The  term  close ^  in  common  parlance,  means  a  field  enclosed 
all  round  with  hedges  or  fences,  but  in  law  it  rather  signifies 
the  separate  and  exclusive  interest  of  a  party  in  a  particular 
spot  of  land,  whether  inclosed  or  not ;  and  in  that  legal  sense 
the  same  may  be  in  an  open  common,  field,  or  waste,  containing 
the  lands  of  several  persons,  without  any  intervening  fence, 
though  usually  marked  out  by  certain  boundaries  or  land- 
marks ;  (r)  for  which  reason  it  has  been  considered  that  eject- 
ment for  a  close,  or  croft,  or  piece  of  land  generally,  is  too  un- 
certain, (s)  The  term  **  close,"  in  popular  meaning,  is  that  in 
which  it  is  used  in  an  action  of  trespass  guare  clausum /regit ; 
and  in  modem  times  the  term  ^' close,"  without  stating  any 
name  or  number  of  acres,  would  probably  be  holden  a  sufficient 
description  in  ejectment,  though  it  is  more  usual  to  claim  land 
by  the  description  of  so  many  acres  of  arable  land,  &c.  (/) 

8.  It  should  seem  also  that  the  term  ^^ field  "  would  be  con- 
sidered as  certain  a  description  as  that  of  close,  and  might  be 
used,  but  it  is  not  a  usual  description  in  legal  proceedings.  It 
is,  however,  expressly  named  in  the  general  act  against  larceny, 
where  it  is  enacted  that  the  stealing,  to  the  value  of  ten  shillings, 
any  goods  or  article  of  silk,  &c.  whilst  laid  in  progress  of  manu- 
facture in  any  building,  field,  or  other  place,  shall  be  felony.  («) 


(ai)Plowd.  195;  Shep.  Touch,  93;  1 
Tbonas's  Co.  Lit.  208, 909,  note  N. 

(n)  6  T.  R.  953 ;  «  Bla.  C.  317,  318  ; 
%  Chit  Plead.  879,  note  (e). 

(«)  6  T.  R.  345;  9  East,  448;  Bro. 
Grant,  135. 

ijp)  6  East,  604,  note  ;  8  East,  339. 


{i)AnXt,\\%\  11  Vcs.  657. 

(r)  7  East.  «07;  Doct.  &  Student,  SO. 

(t)  See  cases  cited  Tidd,  9th  ed.  1191 ; 
fed  qiucrt. 

(()  11  Coke,  55 ;  Cro.  J.  435 ;  3  Mod. 
98;  Cow  p.  349. 

(tt)  7  &  8  Geo.  4,  c.  29^  «.  16. 
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9.  EmblemeniSf  or  growing  annual  crops,  produced  or  im-    CHAP.  iv. 
preyed  by  care  and  industry,  we  have  seen,  are,  whilst  growing,       ^^  Rr"" 
considered,  for  many  purposes,  part  of  the  realty,  and,  unless     Prqpbrta. 
expressly  excepted  in  a  conveyance,  would  pass  to  the  purchaser  9«  EmWcmcnu. 
as  part  of  the  land,  in  the  same  manner  as  fixtures,  (x)     But 

as  for  the  most  part  these  are  personal  estate,  and  may  be 
taken  in  execution  Sisfruetus  industriales,  and,  upon  death  even 
of  a  tenant  in  fee,  belong  to  his  executor,  and  not  to  his  heir, 
we  have  classed  them  as  personal  property,  (y)  A  farmer  can- 
not be  rated  to  the  poor  in  respect  of  his  crops  or  farming  stock, 
because  the  annual  profits  of  the  land  in  the  aggregate  having 
been  already  rated,  the  profits  of  the  stock  cannot  be  also  sepa- 
rately rated,  they  having  already  been  virtually  assessed  in  those 
of  the  land,  (r)  Crops  sold  by  a  mortgagor  belong  to,  and  may 
be  seized  and  sold  by  the  mortgagee  after  recovery  in  ejectment, 
or  even  without  ejectment,  if  he  can  get  possession  peaceably, 
or  he  may  maintain  trover  against  a  person  who  takes  the 
crops ;  (a)  and  if  a  lessee  sow  com,  and  commit  a  fi)rfeiture  of 
his  lease,  the  landlord  is  entitled  to  the  same.  (&) 

10.  Fixture  is  a  term  in  general  denoting  the  very  reverse  of  lo.  Futores. 
the  name.    It  is  something  not  originally  constructed  as  part 

of  a  building,  but  formerly  a  moveable  chattel,  and  afterwards 
annexed  to  the  building  or  land  for  the  more  convenient  enjoy- 
ment thereof,  and  which,  at  the  will  of  the  owner,  is  at  all  times 
readily  capable  of  being  removed,  though  at  the  time  annexed. 
We  have  fully  considered  these  in  stating  the  different  descrip- 
tions  of  personal  property,  and  there  shown  when  it  becomes 
part  of  the  realty  and  passes  as  such,  (c)  Questions  relating  to 
fixtures  arise  between  the  heir  and  an  executor,  or  the  executor 
and  remainder-man,  or  a  landlord  and  tenant,  whether  in  trade, 
for  agricultural  purposes,  or  for  ordinary  habitation,  and  whe- 
ther or  not  affected  by  covenant.  Between  the  heir  and  the 
executor,  the  rule  is  more  strict  in  favour  of  the  heir  than  that 
as  between  landlord  and  tenant,  and  almost  every  annexation 
intended  for  the  permanent  improvement  or  better  enjoyment 
of  the  premises  is  not  removeable,  but  belongs  to  the  heir. 
But  some  things  put  up  by  a  tenant  for  life  will  go  to  the  exe- 
cutor, and  not  to  the  remainder-man  ;  and,  as  between  landlord 
and  tenant  for  agricultural  or  ordinary  purposes,  the  rule  has 

(x)  See  infrot  Fixtures.  (a)  1  Prioe^  53 ;  S  fiiiig.  11 . 

(y)  See  ante,  91  to  94.  ib)  Dams  ▼.  Eyitm,  7  Biog.  15'A. 

(i)  %  Ld.  Raym.  ISdO;  Born,  J,  Poor,  (c)  AnU,  94;  3  Thomas,  Co.  Lit.  223, 

64.  294,  note  3 ;  and  see  po§t, 

VOL.  I.  M 


162 


RIGHTS  TO  REAL  PROPERTY, 


CHAP.  IV. 

I.    RiOBTt 

TO  Rbal 

PROPEETY. 


been  relaxed  in  modern  times  in  favour  of  the  tenant ;  and  it 
has  even  been  held  that  a  pump  erected  by  an  ordinary  tenant, 
and  very  slightly  affixed  to  the  freehold,  is  removeable  as  a 
tenant's  fixture ;  and  stoves,  grates,  ornamental  chimney-pieces, 
ivAinscots  fastened  with  screws,  coppers,  and  various  other  ar- 
ticles, are  now  clearly  removeable  by  any  tenant,  if  they  can  be 
separated  without  injury  to  the  landlord ;  (d)  and  tenants  may 
remove  any  building  or  annexation  for  the  purposes  of  trade, 
unless  restrained  by  express  covenant,  {e) 

Fixtures  of  every  description,  when  annexed  to  any  building 
whatever,  or  in  squares,  or  fixed  in  land,  or  in  the  possession 
of  tenants,  are,  as  regards  criminal  injuries,  now  specially  pro- 
tected by  recent  acts,  (g)  The  7  &  8  Geo*  4,  c.  S9,  s.  44, 
enacts,  **  That  if  any  person  shall  steal,  or  rip,  cut,  or  break, 
with  intent  to  steal,  any  glass  or  wood-work,  belonging  to 
any  building  whatsoever,  or  any  lead,  iron,  copper,  brass,  or 
other  metal,  or  any  utensil  or  fixture,  whether  made  of  metal 
or  other  material,  respectively  fixed  in  or  to  any  building 
whatsoever,  or  any  thing  made  of  metal  fixed  in  any  land 
being  private  property,  or  for  a  fence  to  any  dwelling-house, 
garden,  or  area,  or  in  any  square,  street,  or  other  place 
dedicated  to  public  use  or  ornament,  every  such  offender  shall 
be  guilty  of  felony,  and  shall  be  liable  to  be  punished  in  the 
same  manner  as  in  the  case  of  simple  larceny ;  and  in  case  of 
any  such  thing  fixed  in  any  square,  street,  or  other  like  place, 
it  shall  not  be  necessary  to  allege  the  same  to  be  the  property 
of  any  person."  The  prior  statutes,  4  Geo.  S,  c.  32,  and  21 
Geo.  3,  c.  68,  relating  to  this  offence,  are  repealed  by  7  &  8  Geo. 
4,  c.  27.  This  enactment  extends  the  offence  much  further 
than  the  prior  acts  did,  as  it  includes  all  utensils  and  fixtures, 
of  whatever  material  made,  either  fixed  to  buildings  or  in  land, 
or  in  a  square  or  street.  A  church,  (h)  and,  indeed,  all  build- 
ings, (t)  are  within  the  Act.  An  indictment,  therefore,  for 
stealing  lead  fixed  to  a  certain  building,  without  further  de- 
scription, will  suffice  ;(0)  and  there  is  a  general  provision 
rendering  persons  liable  summarily  to  the  extent  of  5/.  before 
a  magistrate,  for  any  wilful  or  malicious  injury  to  any  building 


(d)  6  Ring.  437. 

(«)  See  more  fuUy  ante,  94 ;  and  see  in 
general,  Amos  on  Fixtures.  According  to 
the  reasoning  of  Dr.  A.  Smith  in  his  Weaith 
of  Nations,  all  annexations  for  purposes 
of  agricuUvtn  ought  to  be  equally  re- 
moTeable  as  when  made  for  purposes  of 
trade,  but  that  principle  has  not  been  as 
yet  judicially  established.  Elwe$  ▼.  Mawe, 


3  East,  38;  see  post,  174,  tit.  "  Improve- 
ment,** 

(^  7  &  8  Geo.  4,  c.  39,  a.  44 ;  as  to 
iteating  fixtnres  to  buildings,  or  in  land, 
and  as  to  larceny  thereof  by  lodgers,  id. 
45 ;  and  as  to  malicious  injuries,  see  7  Se 
8  Geo.  4,  c.  30. 

(h)  1  East,  P.  C.  59t. 

(i)  R.  «c  R.  C.  C.  69. 
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IV. 


or  property^  whether  public  or  private,  and  which  extends  to    CHAP. 
every  injury  to  any  fixture,  (t)  to  Real 

Property. 

We  now  proceed  to  consider  the  various  kinds  of  Corporeal 
real  property  with  their  respective  properties  and  incidents,  and  J[^'*^,  o/' Cor- 
the  laws  for  their  regulation  and  protection,  and  then  we  will  poreai  mi  pro- 
consider  the  various  kinds  of  Incorporeal  real  property.  The  JJIIa  wn««cr- 
former  are  principally  rectories,  vicarages,  glebe  land,  churches  ^^'  (0 
and  chapels,  church-yards  and  monuments,  manors  with  their 
wastes,  messuages  and  dwelling-houses;  other  buildings  and 
erections,  improvements,  curtilages,  areas,  yards,  gardens  and 
orchards,  nursery-grounds,  hothouses,  greenhouses,  conserva- 
tories, land,  acres  more  or  less,  prima  tonsura,  aftermath,  beast- 
gates,  cattle-gates,  sheepwalks,  and  wayleaves,  when  of  exclusive 
enjoyment;  hedges,  fences  and  ditches,  woods  and  underwoods, 
trees  when  growing,  mines,  forests,  chases,  purlieus,  and  in- 
closed grounds  for  deer,  freewarren,  warrens,  and  grounds  for 
breeding  conies,  preserves,  game,  decoys,  rookeries,  land  co- 
vered with  water  of  every  description,  whether  ponds,  water- 
courses, rivulets,  rivers,  water  and  fish,  and  fisheries  therein, 
dams  of  fish-ponds,  and  private  fisheries  and  mill-ponds,  and 
oyster  beds,  layings,  or  fisheries.  We  will  then  consider  a 
few  kinds  of  corporeal  real  property,  more  of  a  public  nature;  as 
sea  banks  and  walls,  ports  and  harbours,  lighthouses,  beacons, 
and  sea  marks,  rivers,  creeks,  and  canals,  quays,  docks,  and 
wharfs,  rail  roads,  highways,  bridges,  toll-houses,  turnpike 
gates,  and  weighing  engines,  and  in  most  of  which  particular 
individuals  may  have  a  private  interest. 

1.  A  Rectory,  consisting  of  a  church,  glebe  lands,  and  i.  Rectbrjor. 
tithes,  is  at  common  law  considered  to  be  corporeal  real  pro-  J'a Jjd7  &'c.*  * 
perty,  and  ejectment  is  sustainable  for  the  same,  because  it 
includes  several  substantial  and  visible  things,  and  in  that 
respect  resembles  a  manor,  the  church  being  compared  to  the 
mansion-house,  the  glebe  lands  to  the  demesnes,  and  the  tithes 
to  the  services,  (m)  But  an  ejectment  is  not  sustainable  for  an 
advowson  in  gross,  that  being  merely  an  incorporeal  untangible 
right  to  present  to  an  ecclesiastical  benefice,  and  therefore  the 
disturbance  of  the  right  is  only  remediable  by  quare  impedit;  (it) 
though  after  a  clerk  has  been  inducted,  and  is  in  full  posses- 
sion of  his   church  and  his  parsonage   and  glebe,  if  he  be 

(ft)  7  &  8  Geo.  4,  c.  SO,  s.  24.  (m)  8  Bar.  &  Cres.  25  ;  9  Man.  &  Rj. 

(0  For  the  fullest  ancient  information  104,  S.  C. ;  as  to  Advowsoru,  see  post.  - 

on  each  of  these,  the  works  referred  to  in  (n)  Cro.  Jac.  146 ;   3  Bla.  C.  246 ; 

i  Tbomas  Co.  lit.  S49,  note  'U,  should  see  2  Wlis.  116,  ante,  ilyO  ;  see  port,  "AtU 

beetaouiied.  v«tpfim«." 
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^HAP.  IV.    evicted  or  trespasged  upon,  he  may  then  sustain  ejectment  or 
TO  RxAL      trespass,  (o)    When  the  church  is  full,  that  is,  when  there  has 
PaopBRTT.      been  a  presentation,  institution,  and  induction  of  a  competent 
clerk,  then  quart  impedit  is  the  proper  remedy  at  the  suit  of  a 
person  who  asserts  that  he  ought  to  hold ;  but  if  the  clerk  were 
so  presented,  instituted,  and  inducted,  in  consequence  of  a  simo- 
niacal  void  bargain,  then  the  church  is  not  to  be  considered 
full ;  and  the  clerk  lawfully  presented  by  the  king,  or  bishop, 
or  other  lawful  patron,  may  support  ejectment  against  the 
person  who  had  been  so  simoniacally  presented,  and  who  had 
obtained  possession  of  the  church  under  colour  thereof,  (p) 
The  glebe  belonging  to  a  parsonage  or  vicarage  cannot  be 
extended  under  an  elegit,  (q)  &c.     By  the  grant  of  a  '*  rectory" 
or  '^  parsonage,"  without  other  words,  the  house,  the  glebe,  the 
tithes,  and  the  offerings  belonging  to  it,  will  pass.     And  by  the 
grant  of  a  "vicarage/'  every  thing  belonging  to  it,  as  the 
vicarage  house,  &c.  will  pass,  (r)    In  the  description  in  fines, 
parsonages,  rectories,  advowsons,  or  tithes  impropriate,  will  not 
pass  by  the  names  of  the  "  advowson  of  the  church,"  but  by 
the  words  "  the  rectory  of  the  church  of  S.  with  the  appur- 
tenances."   But  when  the  fine  is  of  a  presentation  to  a  church 
only,  it  must  be  of  the  '*  advowson  of  the  church,"  and  not 
*'  with  the  appurtenances ;"  and  of  all  vicarages  endowed  the 
writ  must  be  of  the  "advowson  of  the  vicarage  of  the  church 
of  S.,"  and  not  "with  the  appurtenances;"  and  where  no 
vicarage  is  endowed,  it  must  pass  under  the  words,  "  the  ad- 
vowson of  the  church  of  S.,"  &c.  (s) 

pci^aod^'rcb^      ^*  "^  ^^^^^^  ^^  c^^P^h  and  churchyard ,  are  terms  expressly 
jrard.  recognbed  as  in  themselves  correct  technical  descriptions  of  the 

building  and  place,  even  in  criminal  proceedings ;  (t)  and  there- 
fore, though  it  was  formerly  considered  that  a  church  must  be 
described  as  a  messuage,  or  as  domus  Dei^  or  as  the  mansion- 
house  of  God,  {u)  they  may  now  be  described  in  ejectment  and 
in  criminal  proceedings  as  a  church  or  chapel,  according  to  the 
common  acceptation ;  (r)  and  a  parson  has  a  sufficient  interest 


(o)  1«  Mod.  4«0,  433;  8  B.  &  Cres. 
f$ ;  3  Bla.  C.  959,  «53. 

(p)  8  B.  &  Cres.  2d. 

iq)  Gilb.  Exec.  39;  Tidd,  9cd.  1035. 

(r)  Shep.  T.  93,  94 ;  Bro.  Grant 

(<>  Id.  If,  pottt  **  Advawion" 
.     (0  7  6c  8  Geo.  4,  c.  29,  s.  SO,  31. 

(tt)  3  Inst  64;  1  Chit  Rep.  537;  11 
Co.  26 ;  see  form  of  indictuunt  for  break- 
ing choKh  windows,  upon  which  the  party 
was  at  sessions  convicted  and  punished ; 


2  Chit.  Cr.  I*  23«  Sed  quere,  whether, 
however  indecorous,  the  act  was  more  than 
a  trespass.  Mr.  Knapp,  a  very  cmiuent 
crown  lawyer,  considered  it  to  be  no 
punishable  offence.  . 

(r)  8  Bar.  &  Cres.  25 ;  1  Salk.  256  ; 
11  Co.  25,  b;  2  Esp.  R.  5.  28.  Perhaps 
ejectment  lies  for  a  place  called  the  Veatry 
in  D.,or  for  a  prebendal  stall  after  collation, 

3  Lev.96;  1  Wils.  11, 14;  Adaras's  ^ect 
3  ed.  19 ;  and  see  poU,  168,  nolet  (p)  (f  ). 
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Iherein  to  enable  bim  to  support  treipois  against  a  person  for 
preaching  in  bis  church  without  his  leave,  (y)  although  the 
right  of  advowson  is  strictly  an  incorporeal  right,  and  in  respect 
of  which  no  action  of  trespass  could  be  sustained.  Tbe  free- 
hold of  tbe  church  and  churchyard  are  considered  to  be  vested 
in  tbe  parson  for  tbe  time  being,  and  be  may  in  general  sustain 
trespass  for  any  injury  thereto ;  (a)  but  he  can  convey  no  free- 
bold  right  therein  either  for  burial  or  otberwisCi  unless  by  deed 
under  seal;  (a)  and  a  grant  of  part  of  the  chancel  of  a  church  by 
a  lay  impropriator  in  fee,  is  not  valid  in  law,  and  therefore  the 
grantee  could  not  sustain  trespass  for  pulling  down  his  pews 
there  erected.  (6)  But  as  to  tombHanes  placed  in  a  churchyard 
by  leave  of  the  parson,  trespass,  not  case,  is  tbe  proper  remedy 
by  the  person  who  so  placed  the  same,  against  a  wrong-doer 
for  removing  it.  (c)  Tbe  parson  is  considered  as  having  the 
fireebold  of  the  church  and  of  the  soil  of  the  churchyard,  and 
he  may  bring  trespass  against  such  as  dig  and  distorb  it ;  {d) 
and  a  parson  is  in  right  of  his  freehold  in  his  church  entitled 
to  vote  in  tbe  election  of  members  of  parliament.  The  statutes 
7  &  8  Greo.  4»  c.  89,  and  SO,  particularly  protect  churches  from 
ofienoes  in  the  nature  of  larceny,  termed  sacrilege,  and  from 
wilful  and  malicious  injuries,  {e) 


CHAP.  IV. 

I.  RiOHTf 

TO  Rial 
Pbopkrty. 


8.  The  heir  has  a  property  in  the  monuments  and  tomb-  5.  Monnments. 
stones  in  the  church  or  churchyard,  and  the  escutcheons  and  ^ 
coat  armour  of  his  ancestor  there  hung  up,  with  the  pennons 
and  other  ensigns  of  honour  suiteble  to  his  degree ;  and  if  the 
parson  or  any  other  take  them  away  or  deface  them,  he  is  liable 
to  an  action  of  trespass  from  the  heir;  (g)  but  the  heir  has  no 
property  in  the  bodies  or  ashes  of  his  ancestors,  nor  can  he 
bring  any  civil  action  against  such  as  indecently  at  least,  if  not 
impiously,  riolate  and  disturb  their  remains  when  dead  and 
buried ;  {h)  but  the  offence  of  disinterring  and  selling  a  dead 
body  is  indictable  as  a  misdemeanor  at  common  law ;  (»)  and 
the  power  to  take  dead  persons  for  dissection  is  now  regulated 
by  a  recent  act.  {k)  And  at  common  law,  if  any  one,  in  taking 
up  a  dead  body,  steal  tbe  shroud  or  other  apparel,  it  is  felony. 


(m)  It  Mod.  420,  453. 

(t)  3  Biog.  136;  9  Car.  &  P.  34;  S 
B.£c  A.  478  ',  1  East,  t44. 

(a)  5Bw.&Cres.2fl;8Bflr.&Cres« 
S93;  7  Biog.  687. 

(h)  1  Bar.  &  Aid.  498. 

(c)  S  Bmg.  136;  S  Car.  &  P.  34. 

(dS  t  Bla.  C.  4t9. 

(e)^See  obiervations,  poK. 


(/)  Ante,  50  to  5t  and  95>  and  tupra, 
note  (c). 

(jg)  3  Bing.  136 ;  IS  Co.  105 ;  Co. 
Lit.  18,  b  ;  t  Bla.  C.  4f  8,  4t9 ;  ante, 
SO,  51,  5S,  Right  of  BuriaL 

[h)  S  Bla.  C.  4«9. 

h)  «  T.  R.  733 ;  t  Leach,  560,  8.  C. 

[k)  «&3W.4,c75. 
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for  the  property  thereof  remains  in  the  executor  or  whoever 
was  at  the  charge  of  the  funeral.  (/)  A  monument  cannot  be 
placed  in  any  particular  part  of  a  church  or  churchyard  without 
the  rector's  consent,  (m)  And  where  a  testator  devised  his 
refA  estates  to  sell  and  expend  2000/.  in  erecting  a  monument 
in  the  parish  church  of  St.  John,  Southwark,  and  211.  to  the 
rector,  on  condition  of  his  permitting  such  erection,  and  100/. 
to  Dr.  Johnson  for  writing  an  epitaph,  it  was  held  that  this  was 
not  a  devise  within  the  statute  of  mortmain ;  and  that  as  the 
purpose  failed  by  the  rector's  refusing  for  many  years  to  allow 
the  monument  to  be  erected,  though  a  succeeding  rector  was 
willing  to  consent,  the  heir  of  the  testator  was  entitled  to  the 
2000/.  and  the  2U.  (») 


4.  Maoor.  (o) 


4.  A  manor,  so  described,  without  any  other  terms,  is  con- 
sidered corporeal  property,  and  ejectment  for  it  by  that  name, 
without  other  description,  is  sustainable,  it  being  inferred  that 
besides  the  incorporeal  manorial  rights  of  service,  such  as  quit 
rent,  &c.  there  is  a  mansion  and  demesne  lands ;  (p)  and  yet 
there  may  be  a  manor  by  reputation,  although  extinct  for  the 
principal  purposes  by  defect  of  suitors,  but  sufficient  to  enable 
the  claimant  to  appoint  a  gamekeeper,  although  there  be  no  de- 
mesne lands,  or  other  tangible  incorporeal  property,  nor  even  any 
freehold  suitors  left;  (9)  but  as  the  term  '* manor"  may  denote 
a  mere  franchise  and  right  to  hold  courts,  and  have  suit  and 
service  rendered  or  quit  rents  paid  by  copyholders  and  others, 
it  has  therefore  been  contended  that  ejectment  is  not  sustain- 
able for  a  manor  generally,  and  that  the  quantity  and  nature  of 
the  land,  or  other  tangible  property  therein,  for  which  an  eject- 
ment properly  lies,  ought  also  to  be  stated ;  (r)  and  the  latter 
mode  of  declaring  in  ejectment  for  a  manor  is  certainly  now 
more  usually  adopted,  (s)  It  is  clear  that  a  lord  of  a  manor,  in 
case  of  an  inclosure,  is  entitled  to  an  allotment,  not  only  in 
respect  of  his  demesne  lands,  but  also  in  respect  of  his  mere 
right  of  franchise  as  lord  of  the  manor.  (/)  It  should  »eem 
that  a  manor  is  not  eo  nomine  rateable  to  the  poor  under  the 
43  Eliz.  c.  3,  s.  2,  which,  speaking  of  property,   enumerates 


(/)  3  Inst.  110;  12  Co.  113 ;  1  Hale, 
P.  C.  515;  2Bla.  C..429. 

(m)  Ante,  50,  51.52,  Burial. 

(n)  Mellick  ▼.  Praident  Asylum,  Ja- 
cob's Rep.  180. 

(o)  See  poiU  Quit  Rents ;  and  see  S 
Thomas,  Co.  Lit  Index  tit.  Manor ;  and 
1  Id.  659,  G. 

(p)  Latch.  61  ;  Lil.  R.  301  ;  Run. 
£ject.  3  cd.  and  Adams's  Eject.  3  ed.  29; 


and  see  8  Bar.  &c  Cres.  25,  anU,  163. 

(9)  10  East,  259.  New  freehold  suitors 
cannot  be  created  b^  the  lord's  granting 
parts  of  bis  demesne  lands,  so  as  tu  reviv* 
the  courts;  Willes,  614. 

(r)  Latch.  61 ;  Ul  R.  301  ;  Hetl.  146; 
Selw.  N.  P.  4  ed.  665. 

(»)  *Chit.  PI.  878. 

(0  2  M.  &S.440. 
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occupiers  of  ^^  lands  and  houaesy'  and  therefore  a  lord  of  a  ma-     CHAP.  iv. 
nor  is  not  rateable  for  the  quit  rents  and  casual  profits  of  the       ^^  ^^^^ 
manor^  and  indeed  if  he  were,  the  property,  or  at  least  the  quit     PRopgRrr, 
rents,  would  be  rated  twice ;  viz.  in  his  hands  as  lord  of  the  . 
manor,  and  also  in  the  hands  of  his  tenant,  {u)    The  word 
"  manor "  in  a  deed,  without  the  words  *'  with  the  appurte- 
nances," pass  all  that  is  at  the  time  of  the  grant  parcel  of  the 
manor  and  all  its  perquisites,  (x) 

5.  The  wastes  and  commons  of  a  manor  in  every  respect  re«  5.  The  wastes 
semble  the  private  lands  of  a  freeholder,  excepting  that  they  ^^  manon°'  ^ 
are  usually  not  inclosed  and  are  subject  to  certain  easements, 

such  as  rights  of  common,  of  various  descriptions,  over  the  same. 
In  every  other  respect  the  lord  of  the  manor  may  treat  them  as 
his  "  closeu^^  and  support  trespass  for  entering  his  close  even 
against  a  commoner,  if  he  enter  for  any  other  purpose  than  in 
the  legal  exercise  of  his  right  of  common,  (y)  He  has  a  right  to 
inclose  and  approve,  provided  he  leave  a  sufficiency  of  com* 
mon,  but  not  otherwise  unless  by  special  custom,  (z)  But  such 
new  indosures  cannot,  without  special  custom,  be  granted  out, 
either  as  copyhold,  (a)  or  as  long  leasehold.  (&)  The  recent 
act  especially  declares,  that  a  lord  of  a  manor  shall  be  exclu- 
sively entitled  to  the  game  on  the  wastes  and  commons,  (c) 
But  a  lord  of  a  manor  as  such  can  legally  sport  only  over  his 
own  demesne  lands,  and  wastes,  and  commons ;  and  he  has  no 
right  in  that  character,  either  himself,  or  by  his  gamekeeper,  to 
enter  the  lands  of  freeholders  or  copyholders,  or  their  tenants, 
within  his  manor.  (J) 

6.  The   terms,    "  mansum^y'     "  dwelling-house"    '^  house,"  e.  Mansion, 

*"  messuage^  and  «  burgage^  (in  a  borough,  (e) )  are,  in  general,  2;„']|;;5;^°"*'' 
synonymous,  and  any  distinction  between  the  terms,  ''mes^  snage.orbur- 
suage,"  or  "house,"   in    their  legal  import,  has  been  justly  ^'*^*' 
refuted.  (/)    A  cottage  is  the  same  in  law,  but  importing  a 
smaller  and  inferior  building,  at  one  time  prohibited,  but  now 
to  be  encouraged,  (g)    By  the  grant  of  a  cottage,  it  is  said, 
passes  a  small  dwelling  house,  that  hath  no  land  belonging  to 

(«)  «  Barr.  991 ;  1  East's  R.  534;  (c)  1  &  «  W.  4,  c.  S«,  s.  10. 

Barn's  J.  Poor,  65,  in  notes;  id.  70.  {d)  1 1  Mod.  74 ;  10  East,  189 ;  2  Bla. 

(*)  Shep.  T.  9«.  C  39,  419. 

\s)  See  Iter  Baylev,  J.,  7  B.  &  Cres.  (e)  Hard.  173 ;  Poph.  COS ;  1  Sid.  «95. 

364, 365,  369.            '  (f)  S  T.  R.  50S ;  1  Thomas's  Co.  lit. 

(x)  7  B.  &  Crcf.  369,  37«,  373 ;  3  T.  R.  215,  n.  35  ;  but  see  cases  cited  9  B.  «c 

445.  Cres.  681. 

(a)  7  B.  &  Cres.  346.  (g)  1  Thomas's  Co.  Lit.  f  16. 

(b)  Id.  ibid. 
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it.  (A)  These  terms  are  respectively  very  comprehennve,  for 
by  a  conveyance  of  a  *'  messuage/'  or  "  house/'  without  other 
words,  other  adjacent  buildings,  curtilage,  orchard,  garden  and 
even  an  acre  or  more  of  land,  would  pass.(i)  For  criminal  pur- 
poses it  is  essential  that  the  building  should  have  been  used 
for  residence  and  sleeping  therein  $(ifc)  and  though  to  subject 
the  building  to  assessment  towards  the  relief  of  the  poor,  or  to 
the  assessed  taxes,  a  very  slight  and  occasional  occupation  is 
sufficient ;  (/)  yet  to  acquire  a  settlement,  a  bon&Jide  occupation 
is  essential. (m)  The  term,  '^messuage,"  it  is  said,  includes  a 
church,  ^nd  that  a  church  or*'chapel  ought  to  be  described  aa 
a  messuage,  in  legal  proceedings  to  recover  the  possession,  (n) 
though  we  have  seen  that  now  they  might  properly  be  de- 
scribed by  their  usual  name,  as  in  indictments  for  sacrilege.Co) 
And,  indeed,  it  seems  the  better  opinion  that  they  could  not  be 
treated  as  a  dwelling-house,  so  as  to  render  the  stealing  from 
the  same  technically  burglary ;  {p)  and  the  7  &  8  Geo.  4, 
c«  29,  6.  11,  in  describing  burglary,  merely  mentions  "  dwelling" 
houses,^*  and  as  there  is  an  eJcpress  clause  for  stealing  chattels 
in  a  church  or  chapel,  it  seems  clear  that  a  church  or  chapel 
cannot  be  treated  as  a  dwelling-house,  as  regards  the  oSenoe  of 
burglary,  {q) 

The  term  **  mansion-house,^'  in  its  common  sense,  not  only 
includes  the  dwelling-house,  but  also  all  out*houses,  as  barn, 
stable,  cow-house,  dairy-house,  if  they  be  parcel  of  the 
mansion,  though  they  be  not  under  the  same  roof  or  joining 
contiguous  to  it.(r)  By  a  devise  of  '^messuages  with  all 
houses,  barns,  stables,  stalls,  &c.  that  stand  upon  or  belong  to 
the  said  messuages ;"  even  the  lands  belonging  to  the  messuages 
will  pass ;(«)  and  where  a  person  being  tenant  for  years  of  a 
house,  garden,  stables,  and  coal-pen,  bequeathed  in  these 
words,  "  I  give  the  house  I  live  in,  and  garden  to  B."  it  was 
held  that  the  stables  and  coal-pen,  occupied  by  the  testator, 
together  with  the  house,  passed  without  being  expressly 
named,  though  the  testator  used  them-for  the  purposes  of  trade 


(h)  Shep.  T.  94. 

(t)  Co.  Lit.  56,  b.  n.  (1)  Harerave ;  1 
Thomas's  Co.  Lit.  5,  b.  note  (1);  2.  Id. 
SI 5,  216  ;  and  note  (55)  as  to  the  large 
import  of  the  word  meauage, 

{k)  Res  V.  Martin,  Rosa.  &  R.  C.  C. 
108 ;  t  Leach,  l8d  ',  9  K&it,  P.  C.  498 ; 
8  B.  &  C.  461. 

(0  4  T.  R.  477  ;  10  East,  354 ;  Bum's 
J.  Poor,  51 ;  tit  Taxes. 

(m)  Bum's  J.  Poor,  574. 


(«)  11  Coke,  26;  2  Esp.  N.  P.  528; 
1  Salk,  256  ;  8  B.  &  C.  S5» 

(9)  7  &  8  Geo.  4,  c.  29,  anU,  164. 

(p)  Hawk.  P.  C,  B.  1,  c.  38,  s.  17. 

(9)  7  &  8  Geo.  4,  c.  29,  s.  10.  It  is 
also  to  be  observed,  that  momey  is  not 
mentioDKl  in  that  clause. 

(r)  1  Haie,  P.  C.  558,  559 ;  Bom's  J. 
Burglary ;  see  also,  1  Thomas's  Co.  Lit. 
215, 216. 

(<)  3  Wils.  141 ;  2  Bla.  R.  726. 
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as  well  as  for  the  convenience  of  his  house ;  (/)  and  under  a 
devise  of  ''  all  his  messuage,  or  dwelling-house,  in  High-street, 
sad  all  and  every  his  buildings  and  hereditaments  in  the  same 
street,**  it  was  held  that  not  only  the  house  in  that  street,  but 
two  cottages  in  an  adjoining  back  street  passed,  the  communi- 
cation being  from  the  former,  and  the  testator  having  only  one 
measoage  in  High-street,  (f/)  But  it  is  said  that  the  leading 
distinction  between  buUdings  and  land  is  this,  that  by  the  name 
of  a  "  castle,"  "  messuage,"  «  toft,"  «  croff,"  or  the  like, 
nothing  else  will  pass,  except  what  falls  with  the  utmost  pro-» 
priety  under  the  terms  made  use  of;  but  that  by  the  name  of 
bmd,  which  is  nomen  generalUssimum,  every  thing  terrestrial  will 
paas.(x)  Fixtures  annexed  to  a  messuagey  building,  or  land, 
have  already  been  considered,  (y)  We  may  here  notice  that  by 
a  conveyance  of  a  *^  messuage  with  the  appurtenances,"  fixtures 
nsnally  removeable  will  pass  to  the  purchaser,  unless  disan- 
nexed  and  removed  before  the  conveyance  has  been  exe- 
cuted, {z)  A  conveyance  or  demise  of  a  messuage  would  im* 
pliedly  pass  every  part  under  the  same  roof,  but  not  so  if  it  be 
proved  that  at  the  time  of  the  demise  a  room  was  separated 
by  a  wooden  partition,  and  had  not  been  occupied  with  it  for 
many  years,  (a) 

With  respect  to  the  criminal  law,  and  the  offence  of  burglary, 
it  can  only  be  committed  in  a  "  dwellvig-house/*  or  a  building 
part  ihereqft  having  a  communication  between  such  building 
and  the  dwelling-house,  either  immediate  or  by  means  of  r 
covered  and  enclosed  passage  leading  from  one  to  the  other."  (6) 
It  must  be  dkfinnhed  building  intended  as  a  house,  and  actually 
uaed  and  inhabited  as  such,  and  not  a  mere  intended  house,  (c) 
for  the  capital  punishment  of  burglary  was  intended  to  protect, 
not  merely  property,  but  the  actual  occupant  from  the  terror  of 
disturbance  during  the  hours  of  darkness  and  repose,  (rf)  But 
soy  permanent  building,  ordinarily  used  for  residence  and 
sleeping,  may  be  a  ^^  dwelling-house^^  as  respects  the  offence  of 
burglary;  as  chambers  in  an  inn  of  court, (e)  a  lojl  over  a 
stable,  used  as  the  abode  of  a  coachman,  which  he  rents  for 
hisu8e;(y)  and  a  room  used  by  a  lodger  for  residence  and 


CHAP.  IV. 

I.  Rights 

TO  Rbal 

Pbopebty. 


Borglary  and 
other  criminal 
offences,  with 
respect  to  a 
dwilUng'houae, 


i: 


;0  3  T.  R.  498. 

[■)  5  Bar.  &  Aid.  407 ;  see  S  Simon, 
150 ;  and  see  farther,  1  Thomas's  Co.  Ut 
S15,  note  35. 

(s)  «  Bk.  C.  18 ;  Co.  liL  4  to  6. 

(y)  AnU,  94,  95,  and  161. 

(s)  S  Bar.  &  Cres.  76. 


[a)  e  Stark.  R.  508. 
[6)7  &  8  Geo.  4,  c.  29,  s.  11  &  13. 
'c)  8  Bar.  &  Cres.  461. 
[d)  t  Leach,  931. 

>)  1   Hale,  556;     Cro.  Car.   474; 
3  Bum's  J.  Larcenj,  574. 
(/)  1  Leach,  305. 
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sleeping,  if  the  landlord  does  not  sleep  under  the  same  roof;  (g) 
and  a  dwelling-house  may  be  so  divided  as  to  form  two  or  more 
dwelling-houses,  in  the  meaning  of  the  word,  in  the  definition 
of  burglary; (A)  and  if  there  be  several  inmates,  and  they 
respectively  lock  the  doors  of  their  respective  rooms,  although 
they  all  use  one  common  outer-door,  the  apartments  of  such 
inmates  are  considered  as  their  respective  dwelling-houses, 
provided  the  common  landlord  does  not  himself  reside  and 
sleep  in  the  house,  (t)  The  describing  the  building  in  an 
indictment  for  burglary  merely  as  a  **  house'*  would  be  defec- 
tive ;  (A)  and  if  the  burglary  were  in  a  building  adjoining  the 
dwelling-house,  and  connected  therewith  as  above,  it  must  be 
either  laid  in  the  dweUing*house  generally,  (and  which  seems 
preferable)  or  "  in  a  building,  part  of  the  dwelling*house,  and 
communicating  therewith  immediately^^*  or  '*  communicating 
with  such  dwelling-house  by  means  of  a  covered  and  inclosed 
passage,  leading  from  the  same  building  to  the  said  dwelling- 
house."  (Q  So  the  house  ihust  be  actually  tued  as  a  dwelling  and 
for  sleeping  at  the  time  of  the  burglary ;  for  a  house  under  repair, 
or  a  building  merely  intended  and  constructed  as  a  dwelling- 
house,  in  which  no  one  lives,  though  the  owner's  property  is 
deposited  there,  is  not  a  place  in  which  burglary  can  be  com- 
mitted, for  it  cannot  be  deemed  his  ^*  dwelling-house  "  until  he 
has  taken  possession  and  began  to  inhabit  it ;  (m)  nor  will  it 
make  any  difference  if  one  of  the  workmen,  engaged  in  the 
repairs,  sleep  there  at  night  in  order  to  protect  it;(fi)nor 
though  the  house  is  ready  for  the  reception  of  the  owner,  and 
he  has  sent  his  property  into  it,  preparatory  to  his  own 
removal,  will  it  become  for  this  purpose  his  dwelling-house,  (o) 
So  if  the  landlord  purchase  the  furniture  of  his  outgoing 
tenant,  and  procure  a  servant  to  sleep  there,  in  order  to  guard 
it,  but  without  any  intention  of  making  it  his  own  residence^ 
a  breaking  into  the  house  will  not  amount  to  burglary  (p)  And 
the  mere  casual  use  of  a  tenement  will  not  suffice; (9)  and 
where  neither  the  owner  nor  any  of  his  Jamily  have  slept  in  a 
house,  it  is  not  his  dwelling-house,  so  as  to  make  the  breaking 
it  burglary,  though  he  had  used  it  for  his  meals  and  all  the 


(g)  1  Leach,  89,  «37. 

(A)  Id.  ib. ;  1  Leach,  537;  9  East,  P.  C. 
504;  Salk.5d2. 

(i)  1  Leach,  237,  487. 

(k)  1  Hale,  550. 

(/)  Sembie,  t  Leach,  L44 ;  e  East,  P.  C. 
612,  513. 


(m)  1  Leach,  185  ;  2  East.  P.  C.  498 ; 
1  Leach,  196 ;  8  B.  &  C.  461. 
n)  1  Leach,  186. 

[o)  2  East,  P.  C.  498  ;  2  Leach,  771. 

[p)  2  Leach,  876 ;  2  East,  P.  C.  497, 
498;  1  I^ach,196. 

(7)  1  Hale,  557. 
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purposes  of  his  busiiiess.(r)  But  it  is  not  absolutely  necessary  chap.  iv. 
to  make  it  burglary  that  any  person  should  be  actually  within  ^^  ^^"]^* 
the  house  at  the  time  the  otkuce  is  committed,  for  if  the  Pwop»^BTy. 
ovner  has  regularly  resided  there  and  leave  it  animo  reverteticli, 
though  no  person  reside  there  in  his  absence,  it  will  still  be  his 
dwelling-house. («)  So  if  a  person  go  a  journey,  (^)  or  have  a 
town-house  and  country-house,  and  sleep  alternately  at  each, 
leaving  the  other  shut  up,  they  both  are  his  dwelling-house  as 
respects  the  offence  of  burglary ;  («)  and  though  if  a  person  leave 
his  dwelling-house  without  intent  to  return,  and  leave  persons 
in  it  merely  as  a  warehouse  or  workshop,  it  ceases  to  be  his 
dwelling-house,  it  would  be  otherwise  if  his  family  continue 
to  reside  in  a  part,  (r)  In  general  the  occupation  of  a  servant, 
as  part  of  his  master's  fiimily,  and  in  that  character,  and  not  as 
a  tenant,  will  be  considered  the  occupation  of  a  dwelling- 
bouse  by  his  master.  («) 

7.  "  Other  BuUdings  and  Erectums.''  It  frequently  be-  7.  "  Other 
comes  necessary,  to  ascertain  the  exact  and  precise  nature,  Erections  ^"^ 
description,  and  particular  name  of  other  buildings  besides 
dwelling-houses,  not  only  as  referred  to  in  deeds  and  wills,  but 
also  in  acts  of  parliament,  especially  in  those  relating  to  the 
criminal  law,  where  very  frequently  the  degree  of  crime 
and  extent  of  punishment  greatly  depend  on  the  exact  place 
where  the  offence  was  committed,  and  its  particular  name  and 
character*  Questions  sometimes  arise  upon  civil  statutes,  thus 
a  '^  counting-house''  is  not  a  house,  warehouse,  shop,  shed,  stsil 
or  stand,  within  the  meaning  of  the  act,  givmg  extended  juris- 
diction to  the  London  Court  of  Requests,  (y)  But  it  is  princi- 
pally with  reference  to  the  criminal  law  that  the  precise  nature 
of  the  building  becomes  material,  as  will  appear  from  examina- 
tion of  the  recent  criminal  acts,  (z) 

The  Larceny  Act,  7  &  8  Geo.  4,  c.  S9,  as  regards  the  places 
of  taking,  enumerates  "  church  or  chapel,"  ^'  dwelling-houses/* 
and  ^'  other  buildings  within  the  curtilage,"  **  shop,"  '^  ware- 
house," or  *' counting-house,"  ^' building," '' field,"  or  *' other 
place  used  in  progress  of  manufacture.''  "  Vessel,  barge  or 
boat  in  a  port  of  entry  or  discharge,  navigable  river  or  canal. 


(r)  Hex  T.  Martin,  Rasa.  &  11.  C.  C.  (*)  R.  &  R.  C.  C.  115, 185. 

lOB.  (y)  5  Dowl.  &  Ry.  628. 

(«)  Hawk.  e.  SB,  s.  11.  (s)  Larceny  Act,  7  &  8  Geo.  4,  c.  99, 

It)  t  East,  P.  C.  496.  s.  10  to  14,  44,  45}  Malicious  Injury  Act, 

(u)  Post  77  ;  «  East,  P.  C.  496.  7  &  8  Geo.  4,  c.  SO,  s.  2}  and  Hundred 


(f )  Ruis.  Ac  R.' C.  C.  187,  44S.  Act,  id.  c.  31. 
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creek  communicating  therewith,  or  dock,  wharf  or  quay  ac^aceot 
thereto;"  and  the  stealing  or  ripping,  cutting  or  breaking,  with 
intent  to  steal  any  glass  or  wood-work  bek>nging  to  "  any  build- 
ing whatsoever"  or  any  lead,  iron,  copper,  brass,  or  other 
metal,  or  any  utensil  or  fixture,  whether  made  of  metal  or  other 
material,  respectively  fixed  in  or  to  "  any  building  whatever  ;** 
or  any  thing  made  of  metal,  "Jixed  in  any  land"  bdng  private 
property,  or  for  e^  fence  to  any  dwelling*house,  garden  or  area, 
or  in  any  square,  street,  or  other  place  dedicated  to  public  use 
or  ornament,  is  felony.  This  enactment  extends  the  previous 
provisions  to  all  utensils  and  fixtures  of  whatever  material  made, 
and  a  church  and  aU  buildings  are  within  the  act,  and  there- 
fore we  have  seen  that  in  an  indictment  for  stealing  lead,  it  is 
sufficient  to  state  that  it  was  fixed  to  a  certain  building,  without 
fiirther  description,  (a) 

The  Malicious  Injury  Act,  7  &  8  Geo.  4v  c.  SO,  s.  S,  renders 
capital  the  maliciously  setting  fire  to  any  *^  church  or  chapel,'* 
house,  stable,  coachhouse,  outhouse,  warehouse,  qffice,  shop, 
mill,  mcUthouse,  hop  oast,  bam  or  granary,  or  any  buildimg  or 
erection  used  in  carrying  on  any  trade  or  fnant^acture,  or  any 
branch  hereof;"  and  section  7,  which  makes  felony  the  mali- 
ciously pulling  down,  or  destroying,  or  damaging  with  intent  io 
destroy  or  render  useless,  enumerates  any  steam-«ngine,  or 
other  engine,  for  sinking,  draining  or  working  any  *^  mine,  or 
any  staith,  (6)  building  or  erection  used  in  conducting  the  busi" 
ness  of  any  mine,  or  any  bridge,  waggon  way  or  trunk,  for 
conveying  minerals  firom  any  mine;"  and  section  8,  for  the 
punishment  of  persons  guilty  of  riotously  and  feloniously  pull- 
ing down  or  destroying,  or  beginning  so  to  do^  emmerates  the 
same  last-mentioned  buildings,  and  extends  also  to  machinery 
there;  and  the  14th  section  relates  to  the  destruction  of  ^*tM 
houses,  buildings,  and  weighing  engines*'* 

The  7  &  8  Geo.  4,  c.  SI,  (which  gives  an  action  against  the 
hundred  for  felonious  injuries,)  enumerates  the  same  buildings 
as  those  above  in  Sd  and  7th  sections  of  chap.  80.  It  seems, 
therefore,  that  these  criminal  acts  do  not  protect  all  buildings 
and  erections  whatever,  but  only  particular  specified  buHdings, 
and  including  all  buildings  which  have  been  used  in  trade  or 
manufacture,  with  the  exception  of  the  offence  of  stealing  glass 
or  wood  fixed  to  any  building,  or  metal  to  a  fence  or  in  land. 


(a)  1  Eatt's  p.  C.  59S;  Rom.  h  Ry.     in  conscqoence  of  the  decisioo  in  Holl*s 
C.  C.  69.  C.  N.  P.  466. 

(6)  SemhU,  that  word  was  iairodueed 
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It  Bfaould  seem  that  as  well  at  common  law  as  under  these 
Btatutesy  nothing  can  be  deemed  a  **  building  or  erection**  unless 
it  be  let  into  and  part  of  the  realty,  and  not  moveablci  (c)  and 
consequently  mere  hustings  could  not  be  within  the  act;(c/) 
and  it  was  held,  that  a  building  merely  intended  to  be  a  house 
or  other  named  erection,  but  not  as  yet  completed  nor  inhabited, 
but  in  which  straw  had  been  placed,  was  not  either  a  house  or 
a  warehouse  within  the  above  act,  subjecting  the  hundred  to 
make  compensation  for  the  riotous  destruction  of  a  house  or 
warehouse  ;(e)  and  no  building  only  in  part  erected,  and  not 
previously  used  for  one  of  the  purposes  alluded  to  in  the  acts, 
would  be  widiin  the  protection  of  either  of  the  criminal  acts 
specifying  particular  buildings. (/)  And  ai  **  gaol"  is  not 
named  in  the  7  &  8  Geo.  4,  c.  SO,  the  tumultuously  pulling 
down  the  same,  as  a  ^oo/,  would  not  be  punishable  under  that 
act,(^)  though  a  common  gaol  was  holden  a  house  within-  the 
meaning  of  the  9  Geo«  1,  c.  S^.  (A)  With  respect  to  the  7  &  8 
Geo.  4,  c.  89,  and  c.  80,  it  will  be  observed,  **  that  the  goods 
whilst  laid,  placed  or  exposed,  during  any  stage  of  manufacture, 
in  any  building,  field  or  other  place,  are  more  fully  jprotected 
than  by  the  prior  repealed  act,  18  Geo.  8,  c.  27,  under  which 
it  was  iiecessary  to  prove  that  the  building  had  been  generally 
used  for  the  purpose  of  the  manufacture,  (t)  but  this  evidence 
would  no^  it  should  seem,  now  be  necessary. 


CHAP.  TV. 

I.  RionTS 

TO  Rbal 

Property. 


8.  The  term  outhauge  is  not  used  in  the  Larceny  Act ;  (Jc)  s.  Onthooses. 
bat  it  is  used  in  the  Malicious  Injury  Act,  (t)  and  in  the  Va- 
grant Act,  as  well  as  every  deserted  or  unoccupied  building ;  (m) 
and  ifany  person  wandering  abroad  and  lodging  in  any  bam 
or  outhouse^  or  in  any  deserted  or  unoccupied  building,  or  under 
a  tent,  not  having  any  visible  means  of  subsistence,  nor  giving 
a  good  account  of  himself^  and  every  person  found  in  any  out* 
house  for  any  unlawful  purpose,  is  to  be  deemed  and  punished 
as  a  rogue  and  vagabond,  (n)  It  has  been  held  under  an  enact* 
ment  similar  to  the  Malicious  Injury  Act,  that  a  schoolroom, 
which  was  separated  from  the  dweUing-house  by  a  narrow  pas< 
sage  about  a  yard  wide,  the  roof  of  which  was  partly  upheld 
by  that  of  the  dwelling-house,  the  two  buildings,  together  with 


(e)  Anie;  14S,  149 ;  1  Tauut  19. 

(d)  t  Dowl.  &  R.  96. 

{9}  8  Bar.  &  C.  461. 

(/)  8  Bar.  &  C.  461 ;  and  see  1  Leach, 
81, 184;  Ross.  &  Ry.  C  C  f 95. 

(jg)  Bristol  Gaol,  Western  Circalt,  30 
Juul83S. 


(A)  t  Bla.  R.  682;  2  East's  P.  C.  lOfO. 
(<)  Russ.  &  Ry.  C.  C.  53;  4  Bla.  C. 
240,  in  notes. 
(*)  7  &  8  Geo,  4,  c.  29. 
(0  Id.  c.  30. 
(m)  5  Geo.  4,  c.  83,  84. 
(n)  Id.  Ibid. 
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some  other,  and  the  court  which  inclosed  them,  being  rented 
by  the  same  person^  was  properly  described  as  an  outhouse  ;{o) 
and  it  has  been  suggested  that  a  dairy-house  or  a  mill-house 
would  be  deemed  an  outhouse  within  that  act,  or  at  least  part 
of  the  mansion-house,  {p)  But  where  a  person  was  indicted 
for  setting  fire  to  an  outhouse,  commonly  called  a  paper-mill, 
and  it  appeared  that  the  building  was  a  loft  annexed  to  the 
mill,  it  was  held  that  the  ofience  was  not  within  the  act ;  and  it 
was  doubted  whether  a  mill  could  be  deemed  an  outhouse 
within  the  meaning  of  the  act.  {q)  But  it  seems  that  a  build- 
ing, although  annexed  to  a  dwelling-house,  may  be  deemed  an 
outhouse  for  some  purposes,  though  for  others  it  might  be  part 
of  the  dwelling-house,  (r) 


9.  Mills. 


9.  Milb,  {s)  Ejectment  lies  for  ''  flour-corn  mills,"  without 
saying  of  what  kind,  whether  wind-mills  or  water-mills,  be- 
cause the  precedents  in  the  Register  are  in  that  form  ;(^)  but 
if  on  the  trial  the  mill  should  turn  out  not  to  be  annexed  in  any 
respect  to  the  freehold,  but  a  mere  moveable  chattel,  then, 
although  previously  demised  for  a  term,  the  action  of  ejectment 
would  pro  tanto  fail ;  («)  and  we  have  seen  that  unless  a  mill  be 
annexed  to  the  soil,  or  to  some  other  thing  so  annexed,  it  is 
not  part  of  the  realty,  and  is  neither  rateable  to  the  poor,  nor 
could  the  party  renting  it  acquire  a  settlement,  (x)  The  mali- 
ciously  and  feloniously  setting  fire  to  any  mill,  or  tumultuously 
and  feloniously  destroying  a  mill,  is  a  capital  felony  under  the 
Malicous  Injury  Act,  {y)  and  under  that  general  term  no  doubt 
a  cotton-mill  would  be  included.  (2) 


10.  Improve- 
nients. 


10.  Improvements  (a  term  used  in  leases)  is  sometimes  of  doubt- 
ful meaning  \  it  would  seem  to  apply  principally  to  buildings, 
though  generally  it  extends  to  the  amelioration  of  every  descrip- 
tion of  property,  whether  real  or  personal;  but  when  contained  in 
any  document,  its  meaning  is  generally  explained  by  other  words. 
Where  the  covenant  by  a  tenant  was  to  leave  all  erections  and 
buildings  which  should  be  erected  during  the  term,  the  cove- 
nant was  held  to  include  only  such  as  had  been  let  into  the 


{o)  R11M.&  R.C.  C.  t95. 

(p)  5  Inst.  67 ;  Bum's  J.  Burning,  II. 
q)  1  Leach,  49;  t  East's  P.C,  1020. 

^r)  «  East's  P.  C.  1021. 

(0  AnUt  t52,  and  1  B.  &  Adolp.  161 ; 
1  Bro.  fie  B.  501 ;  4  J.  B.  Moore,  281, 
as  to  when  a  mill  is  a  fixtore  or  teoement, 


i 


and  when  not. 

(()  1  Mod.  90. 

(«)  t  B.&  Adolp.  161,  MWffra,  note(s). 

(<)  Id.;  1  Brod.  &  B.  506;  4  J.  B. 
Moore,  281,  anU,  162. 

(y)  7  &  8  Geo.  4,  c.  30,  s.  2  and  8. 

(t)  t  Russ.  Crim,  U  Mis.  495. 
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ground  or  otherwise  fixed  to  the  freehold,  (a)  But  where  the 
corenant  was  to  leave  at  the  end  of  a  term  a  water-mill  with  all 
fixtures,  fastenings,  and  improvements,  during  the  demise  fixed, 
fastened,  or  set  up  on  or  upon  the  premises,  in  good  plight  and 
condition,  reasonable  use  and  wear  only  excepted,  it  was  held 
to  include  a  pair  of  new  mill-stones  set  up  by  the  lessee  during 
the  term,  although  the  custom  of  the  country  in  general  autho- 
rized the  tenant  to  remove  them.  (6)  And  where  a  tenant  cove- 
nanted to  repair,  &c.  an  injunction  was  obtained  against  his 
removal  of  engines,  although  the  original  building  had  been 
increased  laterally  and  upwards,  and  with  larger  substituted 
engines,  (c) 


CHAP.  IV. 

I.    Rights 

TO   Real 

Property. 


11.  Curtilage,  (curtilapum,  from  the  French  cour,  court,  ii.Cunllage. 
and  Saxon  leagh,  locus,)  has  been  defined  to  be  a  court-yard, 
backside,  or  piece  of  ground  lying  near  and  belonging  to  a 
dwelling-house ;  (d)  and  though  it  is  said  to  be  a  yard  or  a  gar- 
den belonging  to  a  house,  as  if  the  terms  were  synonymous,  yet 
it  seems  clear  that  they  are  distinct  things,  (e)  In  its  most  com- 
prehensive and  proper  legal  signification,  it  includes  all  that 
space  of  ground  and  buildings  thereon  which  is  usually  in- 
closed within  the  general  fence  immediately  surrounding  a 
principal  messuage  and  outbuildings  and  yard  closely  adjoining 
to  a  dwelling-house  ;  but  it  may  be  large  enough  for  cattle  to 
be  levant  and  couchant  therein ;  and  therefore,  although  a  per- 
son cannot  prescribe  for  a  right  of  common  appurtenant  in 
respect  of  a  house  alone,  yet  he  might  so  prescribe  as  owner  of 
a  house  and  curtilage;  (f)  and  a  feoffment  of  a  ^'  house  with  the 
appurtenances^^  we  have  seen«  will  pass  the  curtilage,  {g)  And 
it  should  seem  that  the  curtilage  would  equally  pass  by  the 
word  ''  messuage,*'  or  "  house,"  without  the  words  '^  with  the 
appurtenances,"  for  at  least  in  a  deed  nothing  can  legally  pass 
that  itself  lies  in  livery,  and  cannot  in  law  be  appurtenant,  (h) 
Before  as  well  as  since  the  last  act  against  burglary  and  lar- 
ceny, (i)  the  strict  meaning  of  the  term  curtilage  was  most  im- 


(•)  1  Taunt.  19. 

(6)  9  Bing.  t4  ;  3  Sim.  450 ;  see  2 
Vft.  &  B.  349. 

(c)  3  Sim.  450 ;  and  see  anttt  94. 

{d)  4  Ed.  c  1 ;  35  Hen.  8,  c.  4 ;  39 
Elii.  c.  10 ;  6  Co.  Rep*  64 ;  Mtfti  diet  vi- 
ietw  cwrtiiagiwm  a  curriUkun  et  ago  (tU.) 
Uau  uU  citrtis  vel  eurtiUi  negotium  agUus. 
Spetm, 

(«)  Jac.  L.  Die.  tit.  Curtilage.  And 
agiio :  "  Garden  and  curtilage,  t.  e ,  a  little 


garden,  yard,  field,  or  piece  of  void  groond 
lying  near  and  belonging  to  the  messuage 
and  Ileuses  adjoining  to  the  dwelling- 
bouse."  Sbcp.  T.  94. 

(/)  5T.  R.  46;  2  Ld.  Raym.  1015; 
1  Salk.  169 ;  Co.  £nt.  49,  b. ;  but  see  5 
Taunt  344. 

(g)  2  Saund.  401,  note  2 ;  1  Bar.  & 
Cres.  350 ;  Sbep.  T.  94,  ante,  158. 
h)  AnU,  153  to  158. 

[t)  7  &  8  Geo.  4,  c.  t9. 
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portant  as  respected  the  capital  offence  of  burglary,  which 
might  be  committed  as  well  in  a  detached  outhouse  within  the 
curtilage,  as  in  the  principal  dwelling-house  itself;  (A)  but  now 
by  that  act  (7  &  8  Geo.  4,  c.  29,  s.  11,  IS,)  it  is  enacted  that  no 
building,  although  within  the  same  curtilage  with  the  dwelling- 
house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of 
such  dwelling-house,  for  the  purpose  of  burglary,  or  for  any  of 
the  criminal  purposes  mentioned  in  the  act,  unless  there  shall 
be  a  communication  between  such  building  and  dwelling-house, 
either  immediate  or  by  means  of  a  covered  and  enclosed  pas- 
sage leading  ftom  the  one  to  the  other ;  (/)  and  the  14th  section 
enacts  that  the  feloniously  breaking  and  entering  any  other 
building  not  so  connected  with  the  dwelling-house,  but  being 
within  its  curtilage,  and  occupied  therewith,  shall  be  punished 
with  transportation  for  life,  or  seven  years,  or  not  exceeding 
four  years'  imprisonment,  with  whipping,  if  a  male :  so  that  the 
term  curtilage  and  its  strict  extent  is  still  very  important  as 
regards  the  degree  of  punishment,  though  the  capital  punish- 
ment for  burglary  can  only  be  inflicted  when  the  building  falls 
strictly  within  the  description  in  the  11th  and  13th  sections. 


19.  Area. 


12.  Areas.  As  respects  the  criminal  law,  a  person  found 
in  or  upon  an  area  or  inclosed  yard,  for  any  unlawful  purpose, 
may  be  apprehended  by  any  person,  and  punished  as  a  rogue 
and  vagabond,  (m)  The  fence  of  an  area  aUo  is  protected,  and 
stealing,  or  breaking  it,  with  intent  to  steal  it,  is  felony,  (n) 
But  the  breaking  the  gate  of  an  area  is  not  burglary  at  common 
law,  though  thereby  the  offender  afterwards  enter  the  bouse, 
the  outer  door  thereof  being  open,  (o) 


IS.  Yards,  and 
coorts,  and 
backsides. 


13.  Yard  is  a  common  term  in  deeds,  and  this,  together  with 
courts,  are  mentioned  in  the  Highway  Act  as  places  which 
cannot  be  taken  for  the  purpose  of  widening  a  highway.  (  p)  It 
is  illegal  to  keep  a  ferocious  dog  in  a  yard,  with  the  gate  open, 
without  giving  full  notice  of  the  danger,  and  if  that  be  omitted, 
the  owner  may  be  liable  tomake  compensation  for  damages,  {q) 
So  persons  found  in  an  inclosed  yard  for  any  unlawful  purpose 
may  be  apprehended  and  punished  as  a  rogue  and  vagabond,  (r) 

endangered'  by  breaking  the  outer  door  or 
other  secarity. 

[m)  5  Geo.  4,  c.  8S,  s.  4. 

^n)  7  &  8  Geo.  4,  c.  29,  s.  44. 

[o)  Rex  ▼.  Davit,  R.  &  R.  C.  C.  3f«. 

p)  13  Geo.  3,  c.  78,  s.  16. 

[q)  4  Car.  6cl?,  t97 ,  pott. 

j)  See  Vagrant  Act,  5  Geo.  4,  c.  83. 


(k)  4  Bla.  C.  325. 

(0  And  see  Rex  ▼.  Jimfcyns,  Ross.  & 
R.  C.  C.  244.  This  enactment  materially 
alters  the  law  in  1  Leach,  357,  and  in  Rn 
v.Lithgo,  R.  &  R.  C.  C.  357,  and  properly 
confines  the  capital  offences  of  burglary  to 
cases  where  the  resident  of  a  dwelling- 
house  itself  may  be  put  in  terror,  or  be 
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Backside  was  a  term  formerly  used  in  conveyances  and  even    CHAP.  IV. 
in  pleadings,  and    is  still  adhered  to  with  reference  to  an-      ^^  |^"^' 
cient  descriptions  in  deeds,  in  continuing  the  transfers  of  the     Prqpbhty. 
same  properties ;  it  imports  a  yard  at  the  back  part  of  or  be- 
hind a  house,  and  belonging  thereto  ;  but  though  formerly  used 
in  pleading,  (s)  it  is  now  unusual  to  adopt  it,  and  the  word  yard 
or  preferred. 

14.  Gardens  and  orchards  and  nursery  grounds^  hoihomes^  14.  Gardens, 
greenhouses,  and  conservatories,  {t)  An  ejectpent  lies  for  a  &c., bathings 
garden,  or  for  an  orchard,  without  other  name  These  are  par-  therein, 
ticularly  named  and  protected  in  the  modern  acts  against  larceny 
and  malicious  injuries.  The  power  to  enter  gardens  or  or- 
chards is  also  excepted  in  the  highway  and  other  acts,  and 
therefore  it  is  not  an  unusual  expedient  to  plant  fruit  trees  in  a 
field  to  prevent  the  turning  a  road  over  the  same,(«)  and  garden 
grounds  used  for  trade  are  as  much  protected  by  that  exception 
as  private  pleasure  gardens,  and  an  injunction  against  entering 
them,  for  the  purpose  of  a  highway,  may  be  equally  obtained 
m  the  one  case  as  in  the  other,  {x)  And  where  a  close  had 
been  planted  with  shrubs  within  the  last  six  years,  and  recently 
with  potatoes,  it  was  held  to  be  a  garden  within  the  meaning  of 
an  exception  in  an  action  for  entering  and  searching  for  minerals 
in  the  lands  of  another,  according  to  a  custom,  the  sites  of 
houses,  gardens,  orchards,  and  highways,  excepted,  {y) 

Annual  roots  and  flowers,  planted  in  a  garden,  may  be  re- 
moved by  any  tenant ;  and  so  may  young  fruit  trees  and  shrubs 
in  the  garden  or  nursery  of  a  person  to  whom  the  same  has 
been  let  for  the  purpose  odale  or  trade.  (2)  But  unless  a  garden 
or  orchard  or  other  land  has  been  so  let  as  nursery  ground,  no 
tenant  can,  as  between  him  and  the  landlord,  remove  any  flower, 
root,  tree,  or  shrub,  not  strictly  an  annual,  or  not  usually  taken 
up  at  one  season  of  the  year,  and  re-planted  at  another  season ; 
and  if,  without  authority,  he  should  remove  the  same,  he  would 
be  liable  to  an  action  for  the  waste.  And  ir  a  tenant  of  any 
description  has  made  strawberry-beds,  he  cannot,  either  before 
or  at  the  expiration  of  his  tenancy,  and  whilst  they  are  likely 
to  continue  productive,  remove  or  destroy  the  same,  without 
being  liable  to  an  action  for  the  injury  to  the  landlord  or  suc- 
ceeding tenant,  (a) 

(«)  See  t  Ld.  Raym.  1399.  (t)  Belt's  Suppl.  to  Vesey,  sen.  105. 

(t)  7  &  8  Geo.  4,  c.  t9,  8. 4f ;  awl  id.       (y)  4  Dowl.  &  R.  StS. 
c.  90,  t.  «t.  (t)  2  East's  R.  88. 

(tt)  13  Geo.  3,  c.  78,  s.  16.  (a)  1  Catnpb.  Rep.  «27. 

VOL.  I.  N 
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As  respects  criminal  injuries,  the  7  &  8  Geo.  4^  c.  29,  s*  4^, 
enacts,  that  if  any  person  shall  stealy  or  destroy,  or  damage, 
with  intent  to  steal,  any  plant,  root,  fruit,  or  vegetable  produc* 
tion,  growing  in  any  garden,  orchard;  nursery-ground,  hot- 
house, greenhouse,  or  conservatory,  he  may,  on  summary  con- 
viction, be  imprisoned  for  six  calendar  months,  and  the  pu- 
nishment is  increased  on  subsequent  offences.  And  by  7  &  8 
Geo.  4,  c.  30,  s.  19,  maUdous  injuries^  to  the  extent  of  1/.,  to 
any  tree,  sapling,  or  shrub,  growing  in  any  park,  pleasure 
ground,  garden,  orchard,  or  avenue,  or  in  any  ground  belong- 
ing to  any  dwelling-house,  is  felony,  punishable  with  trans- 
portation for  seven  years,  or  two  years'  imprisonment ;  and  by 
the  21st  section,  the  maliciously  destroying,  or  damaging  with 
intent  to  destroy,  any  plant,  root,  fruit,  or  vegetable  production, 
growing  in  any  garden,  orchard,  nursery-ground,  hothouse, 
greenhouse,  or  conservatory,  is  punishable  with  imprisonment 
for  six  calendar  months,  with  hard  labour,  or  forfeiture  of  the 
value  of  the  injury,  and  20/. 


15.  Ground  ad-  15,  There  is  another  new  and  rather  too  loose  and  unde- 
jonging  to  a  '  fined  a  description  of  ground  or  land  introduced  in  modern  acts, 
dwelling-house,  ^hich  make  it  more  penal  to  commit  offences  there  than  else- 
where, viz.  ground  adjoining  or  belonging  to  any  dwelling-house, 
park,  pleasure  ground,  garden,  orchard,  avenue,  or  ^^  any  ground 
adjoining  or  belonging  to  any  dwelling-house."  This  is  the 
description  of  certain  places  particularly  protected  as  respects 
any  tree^  sapling,  shrub,  or  undenoood  there  growing,  the  stealing 
or  damaging  which,  with  intent  to  steal  the  same,  (b)  or  the 
maliciously  injuring  the  same,  (e)  is  punishable,  as  a  felony,  and 
simple  larceny,  in  case  the  value  of  the  article  or  articles  stolen, 
or  the  amount  of  the  injury  shall  exceed  1/. ;  {d)  whereas^  the 
stealing  such  articles  elsewhere  would  not  be  punishable  as  a 
felony,  unless  the  trees  were  worth,  or  the  damage  done  exceed, 
5/.,  and  if  under  that  amount,  the  offence  is  only  punishable 
summarily  with  payment  of  the  damage,  and  not  exceeding  5/. 
penalty,  {e)  The  words  "  acljoining  to  any  dwelling- house''  in 
these  acts,  import  actual  contact,  and  therefore  ground  sepa- 
rated from  a  house  by  a  narrow  walk  and  paling,  with  a  gate  in 
it,  is  not  within  their  meaning ;  (/*)  and  whether  ground  be  pro- 


(b)  7  &  8  Geo.  4.  c  t9,  9*  38. 

(c)  Id.  G.  30, 8. 19. 
(d)Id.c.  29,1.  38. 


(e)  Id.  a.  39. 

(/)  1  Mood.  &  M.  341,  on  sect.  58. 
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perly  described  as  a  ^'  garden*'  within  the  same  section,  is  a 
question  for  a  jury,  and  it  has  been  held  that  the  word  **  plant*' 
and  *' vegetable  production"  in  section  4d,  do  not  apply  to 
young  fruit  trees  intended  for  sale^  and  the  place  where  the 
latter  are  growing  ought  to  be  described  as  a  nursery,  and  not 
as  a  garden. 

So  the  wilfully  taking  or  destroying  any  fish  tn  any  uxii^r 
that  shall  run  through  or  be  in  any  land  adjoining  or  belonging 
to  the  dwelling-house  of  any  person  being  the  owner  of  such 
water,  or  having  a  right  of  fishery  therein,  is  a  misdemsanor ; 
whereas  the  taking  fish  in  other  water  is  only  an  offence  pu- 
nishable summarily  with  a  pecuniary  penalty  of  6/.  ( g)»  It  is  to 
be  regretted  that  in  declaring  such  acts  to  be  felonies  or  misde- 
meanors, a  more  defined  description  of  place  or  distance  from 
the  dwelling-house  than  land  or  ground  adjoining  or  belonging 
to  a  dwelling-honse,  has  not  been  adopted.  (A)  It  was  held, 
that  a  stream  of  water  (in  which  the  plaintiff^  had  the  several 
fishery)  running  by  the  side  of  a  piece  of  ground  which  it  in- 
closed on  every  side,  except  that  on  which  it  was  bounded  by  the 
water,  was  not  a  stream  in  inclosed  ground,  within  5  Geo.  3^  c. 
14, 8. 3,  so  as  to  subject  a  person  fishing  therein  to  the  penalty 
inflicted  l^  that  act.  (t) 


CHAP.  IV. 

I.    RiCUTS 

TO  Real 
Property. 


16.  Land  is  the  most  comprehensive  term  in  law  in  de-  16.  Land, 
scribing  real  property  corporeal,  and  by  it  every  thing  terres- 
trial and  fixed  will  pass.(^)  By  that  term,  without  other  words, 
in  a  conveyance,  not  only  land  itself  of  every  description,  whe- 
ther yards,  orchard,  garden,  arable,  meadow,  pasture,  wood- 
land, land  covered  with  water,  and  waste  land,  will  pass,  but 
also  all  houses  and  buildings  thereon,  and  every  thing  thereon 
growing  or  thereto  annexed;  and  therefore  though  in  convey- 
ances and  wills,  and  declarations  in  ejectment,  it  has  been  usual 
to  describe  the  particular  kind  of  land,  as  so  many  acres  of 
arable  land, — acres  of  meadow  land, — acres  of  pasture  land, 
&c.   &c.  (and  it  is  said  that  otherwise  it   will  be  taken  to 


(^)  7  &  8  Geo.  4,  c.  29,  t.  34. 

(h)  Quare, 

(0  I  Marsh.  127;  5  Taont.  440. 

Ik)  Co.  LiL  4,  5.  fi;  2  Bla.C.  17, 18; 
I  Buir.  153, 144.  It  was  formerly  con- 
sidered ncccssarj  in  ejectment  to  describe 
the  property  more  particularly   (ban  at 


present,  so  that  the  sherifi*.  by  reading 
the  writ  of  habere faciai  posaeuionem,  might 
know  what  to  give  the  lessor  of  tiie  plain- 
tiff possession  of ;  but  now,  as  the  plaintiff 
IS  to  take  possession  at  his  peril,  such  par- 
ticularity is  no  longer  required. 

N  2 
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mean  arable  land,(/))  and  also  to  enumerate  houses  and  all 
kinds  of  outbuildings,  that  is  not  strictly  necessary ;(tn)  and  if 
a  person  eject  another  from  land  and  afterwards  build  thereon, 
it  suffices  for  the  owner  to  bring  his  ejectment  for  the  land 
without  specifying  the  building.  (»)  But  an  advowson  in  gross 
being  an  incorporeal  hereditament,  though  belonging  to  the 
same  owner,  will  not  pass  under  a  devise  of  lands^  though  it 
would  if  the  words  ^'  tenements  and  hereditaments*'  be  added.(o) 
Cujus  est  solum  ejus  esi  usque  ad  ccelum  is  a  well  known  maxim 
in  law,  so  that  by  the  conveyance  or  devise  of  "  landy*  every 
thing,  as  well  above  as  below,  such  as  mines,  unless  expressly 
excepted,  will  pass;(/7)  and  if  a  person  erect  or  fix  any  thing 
hanging  over  the  land  of  another,  and  not  merely  temporarily 
passing  over  it;  or  if  he  from  an  adjoining  highway  fire  off  a 
gun,  so  that  the  shot  pass  over  the  land  of  another  ;(p)  or  if 
he  undermine  his  land,  or  penetrate  his  mine,(g^)  these  are 
direct  and  immediate  injuries  to  the  land,  for  which  trespass  is 
sustainable. 


17. Acres,         17, 


more 


Acres  more  or  less.    When  the  quantity  of  land  to 


or  less.(r)  ^^  ^^j^  or' demised  is  stated,  it  is  usual  to  describe  the  quantity 
as  '^containing  by  estimation  — acres  more  or  less,''  and  which 
imports  that  the  precise  quantity  is  not  warranted ;  but  a  large 
deficiency,  such  as  100  acres  short,  in  land  described  as  '^  349 
acres  more  or  less,"  would  not  be  tolerated.  («)  In  cases  of 
this  description,  where  there  has  been  an  actual  conveyance, 
relief  would  not  be  so  readily  obtained  in  equity,  because  the 
party  had  been  guilty  of  laches  in  proceeding  so  far.(^)  But  it 
seems,  notwithstanding  the  opinion  of  the  then  Master  of  the  Rolls 
to  the  contrary,  {u)  that  when  the  deficiency  is  considerable, 
the  purchaser  will  be  entitled  to  a  compensation  or  deduction 


(/)  It  has  been  considered  that  land  in 
a  fine  or  recovery,  unless  otherwise  de- 
scribed, as  meadow,  pasture,  wood,  &c. 
means  arable  land  ;  Salic.  ^56 ;  Cowp.  346. 
The  word  terra,  land,  was  anciently  sfielt 
tera,  so  called  a  terendo,  quia  vomere  teri- 
f  ur,  and  in  that  sense  it  included  only  what 
was  ploughed,  but  legally  it  has  the  more 
enlarged  meaning,  see  Co.  Lit.  4  a.  When 
the  pleadings  were  in  Latin,  the  terra,  with- 
out other  words,  would  therefore  import 
ploughed  land,  and  this  accounts  for  the 
decision,  that  terra  alone  denoted  only 
ploughed  land,  and  see  1  ThoiDas*s  Co. 
Lit  333. 

(m)  As  to  utility  of  general  words,  see 
1  Prest.  Ab.  93. 

(n)  1  Burr.  133,  144;  but  it  is  there 


said,  Uiat  if  the  building  be  a  messuagt, 
it  ought  then  to  be  stated,  md  qtuerg  &e 
distinction. 

(o)  Id.  ibid.;  4  Bing.  $93,  ante, 

(  p)  %  B.  &  Adolp.  443  ;  Shep.  T.  90  ; 
2  Bla.  C.  1 8 ;  and  as  to  the  remedies  for 
firing  off  a  gun  over  land,  &c.  1 1  Mod.  74, 
130, 184;  2  Burr.  1114;  1  Stark.  R.  56  ; 
see  post,  184,  Mhies. 

(9)  1  Bla.  R.48^2;  3  Burr.  165^. 

(r)  See  in  general,  Sug.  V.  &  P.  8th 
ed.  294  to  303;  1  Thomas^i  Co.  Lit.  HIT, 
219;  6  Geo.  4,  c.  12,  s.  23;  10  Bar.  & 
C.  446 ;  and  see  CroM  v.  Elgin,  2  B.  & 
Adolp.  106. 

(s)  2  Russ.  R.  570 ;  2  B.  &  Adolp.  106. 

(t)  See  2  Freem.  106. 

(tt)  1  Ves.  &  B.  375, 
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in  respect  of  the  deficiency,  but  not  if  the  quantity  be  only  a  CHAP.  IV. 
little  less  than  that  described,  (a)  In  general  the  term  acres  ^^  tual^ 
means  according  to  statute  measure,  and  which  is  now  pre-  FitorBRTY. 
scribed  by  5  Geo.  4,  c.  74,  s.  1  &  2,  and  a  contract  to  sell  by 
other  measure  would  be  illegal,  (y)  There  are,  however,  two 
descriptions  of  admeasurement;  the  one,  the  landlord's  or  sell- 
ing measure,  including  the  hedges,  fences  and  ditches,  and 
growing  bushes  and  underwood  in  the  divisions  between  closes; 
and  the  other  the  tenant's,  or  ^'  agricultural  measure,"  including 
only  the  ploughing  or  mowing  acres,  a  distinction  sometimes 
essential  to  be  remembered.  In  case  of  the  sale  of  copyhold,  as 
219  acres  more  or  less,  it  suffices  for  the  vendor  to  show  that  the 
tenants  have  long  been  in  the  actual  possession  of  land  about 
that  quantity,  although  from  the  description  on  the  Court  Rolls 
that  quantity  is  not  distinctly  made  out,  it  being  notorious  that 
it  is  most  difficult  to  make  ancient  descriptions  accord  with  the 
modem.  («) 

As  respects  criminal  injuries  to  mere  land,  they  are  forcible  Criiuinai  injn- 
entries  and  forcible  detainers,  (a)  or  wilful  and  malicious  petty  '''*^'  ^®  *'*"^* 
injuries,  punishable  summarily  before  one  justice,  under  the 
7  &  8  Geo.  4,  c.  30,  s.  ^4;  bi^  the  latter  act  only  extends  to 
cases  of  actual  injury,  and  not  merely  to  persons  trespassing 
by  walking  over  grass,  and  not  occasioning  any  actual  da- 
mage; {b)  and   by  express   proviso  the  enactment  is    not  to 
extend  to  trespasses  under  a  fair  and  reasonable  supposition 
that  a  party  had  a  right  to  do  the  act,  or  to  a  trespass  not 
wilful  and  malicious,  in  hunting,  fishing,  or  in  pursuit  of  game.(c) 
But  the  recent  Game  Act  subjects  trespassers  in  pursuit  of 
game,  and  who  are  not  entitled  to  the  same,  to  a  summary  con- 
viction and  penalty  of  2L{d)  and  authorizes  the  owner  of  the 
land  to  take  away  from  the  party  trespassing,  all  the  game  in 
his  possession,  and  inflicts  a  penalty  for  refusing  to  give  it  up.(<i^) 

18.  Prima  Tonsura  is  a  grant  of  a  right  to  have  the  first  i8-  Herbage, 
crop  of  grass;  and  aftermath  is  a  right  to  the  last  crop  or  &^"^termath/ 
pasturage;  so  there  may  be  a  right  to  the  herbage  or  to  the  beasi  gates  and 
pasture  tor  one  hundred  sheep;  and  all  these  are  considered 
exclusive  and  corporeal  rights,  and  are  recoverable  in  eject- 

(z)  See  17  Ves.  594;  6  Vcs.  398;  1  and  see  6  Geo.  4,  c.  12,  s.  23. 
Esp,  Ca.  H9;  Sag.  Vend.  S7ie,  375,  5th  (t)  4  Ross.  R.  f67. 

cd.,  and  Btb  ed.  p.  %94  to  303,  where  see  (a)  Pott, 

the  cases  collected.  (6)  t  Car.&  P.  585;  1  Muod.  &  Mai. 

(y)  Cro.  Hii.  t67;  4  T.  R.  314;  10  56;  1  D.  &  R.  «23. 
Bar.  &  C.  446 ;  and  see  Sogd.  V.  &  P.  (r)  7  &  8  Geo.  4,  c.  30. 

riOt,  303;  I  Thomas's  Co.  lit  217,  J19;         (d)  1  &  2  W.  4,  c.  3?. 
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mcnty  or  damages  to  them  in  trespass;  (e)  but  the  ejectment 
should  be  brought  specifically  for  the  Jirst  grass,  or  for  the 
afiermfiihy  and  not  for  the  land  generally ;(/)  one  person  may 
hold  the  prima  ionsura  of  land  as  copyhold,  and  another  may 
have  the  soil  and  every  other  beneficial  enjoyment  of  it  as 
freehold,  {g)  So  in  Sufiblk,  ejectment  lies  for  a  beast  gate, 
and  in  Yorkshire  for  cattle  gates,{A)  for  both  these  are  con- 
sidered corporeal  interests,  and  quite  distinguishable  from  mere 
rights  of  common  of  pasture,  the  ownef s  of  them  being  tenants 
in  common,  and  having  a  joint  possession,  but  several  inheri- 
tances, and  are  as  much  demisable  as  any  other  tenements,  and 
cattle  gates  are  conveyed  by  lease  and  release,  and  if  devised, 
the  will  must  be  duly  attested  by  three  witnesses,  according  to 
the  statute  against  frauds,  (t)  and  the  owner  of  them  may  ac- 
quire a  settlement  by  the  occupation  of  them.(t)  All  these 
are  considered  to  be  corporeal  interests  in  the  land,  and  subject 
the  owner  of  them  to  the  poor  rate  in  respect  thereof,  (k) 


Fold  courses,  "Fold  courses^  she^pfcalkin  wagfleavee,   and   other    exclu- 

wi^ieav^s^and  <<^^  rights  of  pasture^^  are  rights  nearly  of  the  same  descrip- 
cxcittsivc  righu  fX^^i  as  the  last.     These  sonketimes  exist  quite  distinct  from 

of  pastures  op  .i/»  ••loi  i 

coraiDoiis.  (0     mere  rights  of  common  or  rights  of  way,  and  so  much  so 

as  to  constitute  corporeal  real  property,  being  exclusive  rights, 
and  for  an  injury  to  which  trespass  is  sustainable,  and  which 
property  is  rate'able  to  the  poor ;  whereas  a  mere  right  of  common 
or  of  way,  being  incorporeal  property,  cannot  be  the  subject  of 
an  action  of  trespass,  nor  is  the  same  rateable,  (in)  A  waggon 
way^  when  with  exclusive  occupation  of  the  ground,  is  of  this  de- 
scription, and  entitles  the  owner  to  an  action  of  trespass,  and 
he  is  liable  to  be  rated  to  the  poor,  {n) 

But  a  mere  right  of  common  of  pasture^  or  a  mere  right  of 
way,  is  only  incorporeal,  and  is  not  subject  to  the  poor 
rates,  and  the  owner's  remedy  for  an  injury  is  only  by  action  on 
the  case ;  (o)  and  so  is  right  to  panage,  which  is  only  of  the  tnast 
which  falls  from  the  trees,  and  not  part  of  the  soil  itself,  (p) 


19.  Woods  and 
underwoods. 


19.   Woods  and  mtdenaoods.    The  precise  ilature  of  these  is 
frequently  essential  to  be  known.     Under  the  statute  43  Eliz. 


(c)  13  East,  155;  Cro.  Car.  Set; 
Hardw.  330;  3  Dal.  95. 

(/)  «  T.  R.  451 ;  Hardw.  330. 

(g)  7  East,  «00  ;  3  Smith,  «61,  S.  C. 

{h)  t  Stra.  1063,  1084;  «  T.  R.  452; 
R.T.  Hard.  167. 

(i)  1  T.  R.  137. 

\h)  Burn's  J.,  Poor  Law. 


(I)  See  as  to  a  fold  course,  sheepwalk, 
'&c.  1  llionias'8  Co.  lit.  tfIS,  and  note. 

(m)  9  Bar.  &  Cres.  8S7  ;  5  East,  480  ; 
4  Bar.  &  Cres.  750. 

n)  7  T.  R.  598;  Bum's  J.  Vtw,  88. 

[n)  PiM;  9  B.  &  Cres.  8t7  ;  S  T.  R. 
90. 

(/O  1  Lev.  Sit;  iSid.  116. 


i; 


THEIR  INJURIES,  AND  REMEDIES  IN  PARTICULAR. 


183 


c.  2,  only  "sa/eaUe  uuderxoood^''  are  rateable  to  the  poor  ;  {q)  ^",^^-  ^^' 
and  under  the  tithe  law  numerous  questions  arise.  A  sale  ot  to  Hbaz. 
trees  or  underwood,  to  be  cut  down,  would  now  be  held  to  be  a  ^"^'^**^^' 
sale  of  goods  and  chattels,  and  not  of  an  interest  in  land,  (r)  By 
the  grant  of  all  woods,  will  pass  all  the  highwood  and  under- 
wood, and  not  only  the  wood  growing  upon  the  land  or  soil,  but 
the  land  or  soil  itself  whereon  it  grows ;  but  if  a  man  grant  to 
another  all  his  saleable  underwoods  within  his  manor,  which 
ha?e  been  usually  sold,  with  free  entry,  egress  and  regress  for 
selling,  making,  and  carrying  away  the  same,  then  the  soil  does 
not  pass,  but  the  wood  only :  {$)  though  it  is  said,  that  without 
the  words,  ^  with  free  entry,  &c."  the  soil  would  have  passed,  (f) 
Woods  and  underwoods  will  pass  in  a  fine  or  recovery,  by 
the  description  of  so  many  acres  of  wood,  and  so  many  acres  of 
underwood,  &c.  And  an  exception  of  all  timber  trees  and  wood 
(not  in  the  plural)  does  not  except  the  soil  on  which  the  trees 
and  wood  grow.  (») 

20.  Trees  and  underwoods  we  have  seen,  although  growing,  20.  Trees  and 
are,  after  they  have  been  agreed  to  be  sold,  and  sold^  considered  '  '^^'' 
as  qucui  personal  property ;  {x)  but  generally  speaking,  when 
growing,  they  are  part  of  the  realty,  though  necessarily  less 
durable  than  the  land  itself.  If  trees  be  excepted  in  a  lease, 
the  land  on  which  they  grow,  or  at  least  that  immediately  ad- 
joining the  stem  and  roots,  is  impliedly  also  excepted,  and  con- 
sequently, if  the  tenant  cut  down  the  trees,  the  landlord  may 
maintain  trespass  for  breaking  his  cfo^e,  as  well  as  for  cutting 
down  his  trees,  (y)  But  where  by  a  lease  of  a  tenement  de- 
scribed as  containing  nineteen  acres,  save  and  except  all  timber 
trees,  wood,  {not  woods  in  the  plural^  underwood,  &c.,  it  was 
held  that  six  acres  of  the  soil,  which  at  the  time  of  the  lease 
were  covered  with  growing  wood  were  not  excepted,  but  passed 
to  the  lessee,  {u)  When  trees  are  excepted,  it  frequently  becomes 
a  question,  what  trees  were  intended ;  {»)  an  exception  of  trees 
in  a  lease  does  not  include  apple  trees,  (a) 

Trees  become  the  frequent  source  of  dispute  between  neigh- 
bours, upon  questions  to  whom  they  or  their  produce  belong, 
and  when  they  may  be  cut  if  overhanging  the  land  of  another, 

(f)  lu  £ast,  S19 ;  1  B.  &  Crei.  S75  ;  Toller,  6  «d.  194, 195. 

Barn's  J.  tit.  Poor,  80  to  85 ;    1   B.  &:  (y)  RoUt  v.   Rcch,  t  Selw^n's  N.  P. 

Oes.  375 ;  10  East,  219.  1287  ;  but  see  1  Bar.  &  Adol.  625  ;  and 

(r)  9  B.  &  C.  56 }  ante,  93.  see  further  as  to  trees,  Saund.  Rep.  1  ndex, 

(0  Slicp.  T.  94.  tit.  Trees. 

(0  Id.  95,  59d  ^luere,  (s)  16  East,  S16. 

(«)  1  Bar.  &  Adoi.  6f2.  (o)  4  Taunt   516 ;  and  see  5  Bar.  & 

{s)  Anl€,  86,  95;  Off,  Exec.  49,  60;  Crcs.842;8D.&R.657iaiid8eeId.651. 
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which  points  will  be  considered  in  the  seventh  chapter,  relating 
to  the  abatement  of  nuisances.  (6) 

As  regards  criminal  injuries  in  the  nature  of  larceny  or  malt- 
cious  injuries  to  trees  and  every  description  of  growing  wood, 
they  are  provided  for  by  the  two  consolidating  statutes  against 
offences  of  that  nature,  (c)  The  offences  in  the  nature  of 
larceny  are  stealing  trees  and  vegetable  productions  from 
gardens,  orchards,  &c.  if  of  1/.  value;  or  elsewhere,  if  of  5/. 
value,  punishable  by  indictment  as  simple  larceny.  And  steal- 
ing trees,  &c.  growing  any  where,  if  of  one  shilling  value,  is 
punishable  summarily  before  justices,  with  51.  penalty ;  and  a 
second  offence  with  imprisonment  for  a  year,  and  whipping ; 
and  a  third  offence  as  simple  larceny ;  but  if  the  tree  be  not  of 
one  shilling  value,  the  stealing  it  is  not  at  all  punishable  crimr- 
nally.  {d) 

As  regards  malicious  injuries,  if  the  trees  or  shrubs  destroyed 
were  in  a  garden  or  orchard,  &c.,  and  of  the  value  of  IL,  the 
offence  is  a  felony,  punishable  with  transportation  for  seven 
years,  or  two  years'  imprisonment ;  {e)  and  if  the  trees  or  shrubs 
were  elsewhere,  and  of  the  value  of  5L,  the  injury  is  punishable 
in  like  manner ;  but  if  the  trees,  wherever  growing,  were  of  the 
value  of  one  shilling,  then  the  malicious  injury  is  punishable  as 
in  the  case  of  larceny  of  trees  of  such  small  value. 


22.  Mines,  (/)       22,  Mines  are  recognized  at  common  law  and  under  various 

statutes.  These,  unless  expressly  excepted,  would.be  included 
in  the  conveyance  of  land,  without  being  expressly  named ; 
and,  therefore,  though  where  mines  have  been  previously  used 
or  opened,  it  is  usual  to  describe  them  in  a  deed  as  a  mine, 
yet,  (excepting  in  a  lease  merely  of  the  mine,  and  not  of  the 
surface)  no  such  description  seems  essential  ;(^)  and  so  vice  versa 
by  the  grant  of  a  mine  the  land  itself,  the  surface  above  the 
mine,  if  livery  be  made,  will  pass.  (A)  All  mines  (except  of  gold 
and  silver,  which  belong  to  the  crown  by  royal  prerogative)  (f) 
are  the  property  of  the  owner  in  fee  of  the  surface  \{k)  and  if, 
therefore,  a  tenant  for  life  open  a  new  mine,  he  will  be  guilty  of 
waste ;  but  he  may  dig  and  take  the  profits  of  mines  that  are 


(6)  Post;  and  see  1  Mood.  &  M.  112. 

(c)  7  &  8  Geo.  4,  c/^9,  s.  38, 39,  and 
c.  so,  s.  19,  fO. 

(</)  7  &  8  Geo.  4,  c  S9,  s.  38,39. 

(e)  7  &  8  Geo.  4,  c.30,  8. 19 ;  see  ob* 
serrations  on  this  act,  MiiU  v.  ColMtt  6 
Bing.  85 ;  perhaps,  if  trees  be  excepted  in 
a  lease,  even  the  tenant  might  be  guilty  of 
an  utfcnce  against  the  act.  See  observa- 
tions of  TindaJ,  C.  J.,  and  Gaselee,  J.,  id. 


(f)  See  as  to  mines  in  general,  1 
Thooias's  Co.  lit.  9l8 ;  3  Id.  937 ;  LBart 
V.  BranthwaiU,  t  B.  &t  Adolp.  437. 

ig)  Co.  Lit.  4;  2  Bla.  C.  18  ;  7  £ast, 
368  ;  2  Bar.&  AJd.  570;  2  B.  &  Adolp. 
437. 

(fc)  Co.  Lit.  6 ;  Shep.  T.  26 ;  I  Thomas 'a 
Co.  Lit.  '^18. 

(i)  Plowd.  336. 

(k)  Co.  Lit.  4,  a. 
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opeD.(/)    And  he  may  open  new  pits  or  shafts  for  working  the    ^1^^^'  ^^' 
old  rein,  for  otherwise  the  working  of  the  same  mine  might  be      to  Rbal 
impracticable,  (wi)    It  is  said  that  a  recovery  cannot  be  suffered     p»op«*ty. 
of  a  mine  alone,  without  the  surface,  because  it  is  not  in 
demesnci  but  in  profit  only.(n)    Mines  are  not  titheable  of 
common  right,  though  by  custom  they  may  be,  because  they 
are  a  part  of  the  substance  of  the  earth,  and  an  annual  pro- 
duce, (o) 

Ejectment  lies  for  a  coal  mine,  or  for  any  other  mine ;  (p)  and 
in  pleading  it  maybe  stated,  '^  that  the  defendant  entered  a  certain 
coal  mine,  or  vein  of  coal,  and  dug,  &c."  or  it  may  be  alleged  that 
the  defendant  broke  the  plaintiff's  close,  and  there  dug,  made, 

and  sunk  divers,  to  wit, pits, shafts,  and holes, 

and  there  raised,  dug,  and  got  divers,  &c.  Trespass,  and  not 
case,  will  lie  for  encroaching  on  a  lead  mine,  though  the  plain- 
tiff has  no  property  in  the  soil  above  the  mine,  but  an  exclusive 
right  of  digging.  (;)  But  if  it  should  turn  out  that  the  grant 
or  lease  of  mines  was  so  worded,  as  not  to  operate  as  an  actual 
demise,  but  only  as  a  license  to  dig,  then  the  grantee  or  lessee 
could  not,  before  he  had  actually  opened  the  mines,  nor  could 
be  after  be  had  abandoned  the  same,  recover  in  ejectment  or 
trespass,  though  it  is  said  that  he  might  whilst  he  was  in  actual 
possession  of  working  mines  already  opened,  (r)  There  are  in 
Derbyshire,  Cornwall,  and  Mendip  in  Somersetshire,  peculiar 
customs,  authorizing  any  person  to  enter  the  land  of  another 
to  search  for  and  take  away  minerals,  (the  sites  of  houses,  &c. 
gardens,  orchards,  and  highways,  excepted  ;(^)  and  a  close 
planted  with  shrubs  was  holden  a  garden,  within  the  excep- 
tion.) (t)  Where  the  ownership  of  a  mine  is  distinct  from  that 
of  the  surface  the  exercise  of  the  former  is  usually  regulated 
by  express  deed,  or  by  act  of  parliament,  or  by  usage,  so  as  to 
prevent  the  working  the  former  becoming  injurious  to  the  latter.  («) 
If  there  be  no  such  provision,  then  the  mine  must  be  so  worked 
as  not  to  injure  the  surface  or  the  adjoining  property,  and  if 
it  be,  trespass  or  case  lies  for  any  consequent  injury,  according  to 
the  place  and  mode  of  committing  it.  (ti)  As  the  statute  43  £liz. 
c.  S,  only  mentions  a  particular  description  of  mines,  viz.  '*  coal 
mines,**  no  other  mine,  however  annually  productive,  is  rate- 

(0  5  Coke's  R.  If.  (q)  1  Bla/  B.  482  ;  5  Burr.  1556 ;  2 

(m)  t  P.  W.  588  ;  3  Thomas's  Co.  Lit  B.  &  Adolp.  437. 
S57.  (r)  2  Bar.  &  Aid.  724,  652. 

(a)  Sbep.  T.  41.  («)  S  Burr.  1341 ;  1  Bla.  R.  389 ;  10, 

{o)  t  Inst  651 ;  see  note  (u),  infra.  East,  273. 

(p)  Cro.  Jac.  150;  Nov.  I2i  ;  4  Mod.  (t)  4  Dowl.  &  R.  222. 

143iSalk.255;Adam$*8Kject3rdcd.30.  (u)  7  East,  368^  2  B.  &  Aid.  570. 
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23.  Game. 


t6.  Decoys. 


and  rabbits  in  warrens  and  grounds  used  for  breeding  the 
same ;  and  the  9th  Geo.  4,  c.  69,  renders  certain  night  poach- 
ing peculiarly  punishable,  (s) 

25.  Game,  The  recent  act  1  &  2  W.  4^  c.  32,  repealing  all 
the  prior  acts,  (except  that  against  night-poaching,  (/)  and  the 
certificate  act,  (u) )  has,  upon  correct  principles,  placed  game  as 
property  incident  to  the  ownership  of  the  soil  or  ground  upon 
which  the  same  is  found,  although  it  excludes  a  mere  occupier, 
being  a  tenant  for  a  short  term,  without  having  paid  a  fine  upon 
granting  the  lease,  from  the  right  to  kill  the  same,  unless  with 
the  leave  of  the  landlord,  or  by  express  reserved  power  in  his 
lease ;  but  with  such  leave  or  power  the  occupier,  or  indeed 
any  person,  having  obtained  a  certificate,  may  now,  without 
other  qualification,  sport  and  kill  game  upon  the  grounds  of 
the  landlord,  whether  in  his  own  possession  or  in  that  of  such 
tenant.  The  other  provisions  are  highly  conducive  to  the  pro- 
tection of  game.  The  lord  of  a  manor  or  lordship,  not  having 
a  legal  chace  or  free-warren,  has  no  right  in  person  or  by  his 
gamekeeper  to  sport  over  the  lands  of  freeholders  or  copy- 
holders within  his  manor,  without  the  express  permission  of  the 
party  entitled  to  the  game  thereon.  Under  the  repealed  act  58 
Geo.  3,  c.  75,  it  was  held  that  the  sale  of  live  pheasants  was  so 
illegal  that  no  action  could  be  supported  for  the  price,  (r) 

26.  A  Decoy f  established  for  twenty  years^  without  such  in- 
terruption as  prevents  its  growing  into  a  perfect  right,  is  a  place 
set  apart  for  the  resort  and  taking  of  wild  fowl ;  and  after  such 
twenty  years  is  so  far  a  privileged  place  that  a  party  may  be 
sued  for  knowingly  firing  a  gun,  or  making  a  noise  even  upon  his 
own  land  or  in  a  public  navigable  river,  or  open  creek,  so  near 
it  as  to  frighten  away  the  fowl,  although  none  of  the  fowl  were 
killed,  because  it  is  maintained  at  considerable  expense  and 
trouble,  and  is  a  means  of  carrying  on  a  trade,  (w)  The  re- 
medy is  case  where  the  injury  has  been  committed  near  to  the 
decoy,  but  trespass  when  it  has  been  committed  in  the  same. 
The  acts  against  larceny  and  malicious  injuries  do  not  contain 
any  particular  provisions  for  the  protection  of  decoys  or  wild 
fowl ;  (x)  and  though  the  Game  Act  requires  a  person  to  have 


(5)  See  10  Bar.  &  Cres.  89,  post, 

(()  9  Geo,  4,  c.  69,  jfott 

(u)  52  Geo.  3,  c.  93»  s.  5. 

(v)  8  B.  &  Cres.  o53. 

(tr)  Holt»  14;  11  Mod.  74,  ISO  ^  11 


East,  374;  Id.  571  ;  2  Campb.  258  ;  t 
B.  &  Cres.  934 ;  4  D.  &  R.  518  ;  anU, 
89. 

(i)  7&  8  Geo.  4,  c.  29,  SO. 
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a  certificate  to  kill  snipes  or  quails  (y)  and  subjects  persons  who     ^^^'  '^  • 
trespass  in  pursuit  of  them  to  the  same  penalties  as  if  in  the      to  Real 
pursuit  of  game,  (z)  and  makes  it  penal  to  take  out  of  the  nest     Prqpehty. 
or  destroy  the  eggs  of  any  swan,  wild  dtick,  ieal,  or  widgeon,  or    . 
have  the  same  in  his  possession  or  controul;(a)  yet  it  contains 
no  protection  in  favour  of  decoys,  or  of  wild  fowl  themselves. 

27.  Rookery.   However  long  established  this  may  have  been,  «7.  Rookery. 
neither  the  common  nor  the  statute  law  contains  any  particular, 
regulation  relating  to  the  same,  other  than  the  general  law 

against  trespass ;  and  no  action  is  sustainable  for  shooting  on  a 
party's  own  land  so  near  to  a  rookery  as  to  prevent  rooks  from 
continuing  to  build  and  breed  in  an  adjoining  rookery,  {b)  It 
is  scarcely  necessary  to  observe,  as  a  precautionary  measure, 
that  all  new  rookeries  should  be  created  in  a  central  situation, 
away  irom  the  land  of  others. 

28.  Land  covered  with  water  {including  ponds,  watercourses,  28.  PoDds 
rivers,  and  water  generally,)  andjish  zxid  fisheries  therein.     The  rive^rT^waterl 
legal  view  of  water  and  fish  therein,  and  of  interests  relating  to  fish,  and  fishc-  * 
the  same,  are  various.     If  the  interest  is  in  the  soil  or  land,  as  rd.(c) 

well  as  in  the  water  upon  the  same,  then  it  is  corporeal  property 
with  all  its  incidents.  But  if  the  interest  be  merely  in  the 
uHiter,  it  is  then  considered  to  be  incorporeal  property,  and 
merely  as  a  right  or  liberty  to  the  use  of  the  water  in  the  place, 
or  to  the  fish  which  may  happen  to  be  therein.  The  distinction 
will  be  found  exceedingly  important,  {d)  The  interest  or  pro- 
perty in  land,  and  the  water  over  the  same,  is  not  technically  to  be 
described  as  water,  or  as  a  river,  or  rivulet,  or  watercourse,  but  as 
"  so  many  acres  of  land  covered  with  wajer  \\e)  though  ejectment 
or  trespass  lies  for  "  a  pool,"  or  "  pond,"  or  "  pit  of  water,"  or 
"  a  gulf,**  (y )  or  for  "  a  several  fishery,"  because  those  terms  im- 
port an  ownership  as  well  of  the  water  or  fish  as  of  the  land,  (g) 
By  a  grant  in  a  deed  merely  ^*  of  water  in  such  a  place,"  nothing 
passes  but  a  right  of  fishing.  (A)     But  by  the  grant  of  a  several 

(y)  1  &  S  W.  4,  c.  St,  8.  5.  ing  water,   Buuard  ▼.  Capet,  8  Bar.  & 

(s)  Id.  3.30,51.  Cres.  141. 

(o)  Id.   ».  «4.      Bnt  perhaps  7   &  8  («)  YcIt.  143;  Co.  Lit  4,  a;    1  Tho- 

Gco.  4,  c.  30,  s.  24,  would  extend  to  any  tDa«'s  Co.  Lit.  ?t3;  9  Bla.  C.  18,  19. 

wUfol  iujurj  to  a  deooj^.  (/)  ^  precipe  lies  of  these,  and  the 

(6)  2  Bar.  &  Cres.  934;  4 Dow.  fie  Ry.  taking  of  the  esplees  may  be  of  fishes,  1 

518  ;  and  see  f  Canipb.  258 ;  1 1  East,  Thomas's  Co.  \jL  213. 

51 4 i  ante,  89.  U)  Co.  Lit.  4,  b.  5.  b.  122,  a ;  1  Tho- 

(c)  See  post,  "  Watercourses."  mas  s  Co.  Lit.  213 ;  Yelv.  143  ;  2  Salk. 

(<2)If  a  wharf  be  demised  with  the  use  637  ;  Cro.  Car.  554  ;  2  Hen.  Bla.  182; 

(f  the  teater  of  a  river  adjwiuig  the  same,  5  Bar.  &  Cres.  897. 

and  not  of  the  soil  of  the  river,  no  distress  (h)  Co.  Lit.  4;  2  Bla.  C.  19  ;  Shep. 

for  the   rent  of  the  wharf  can  be  made  T.  97. 
upon  a  barge  of  the  tenant  on  the  adjoin- 
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fishery,  which  may  be  accompanied  with  livery  of  seizin,  some- 
thing territorial  passes,  though  precisely  what  is  not  well  do- 
fined,  (t)  And  by  a  grant  of*'  our  fishery  of  the  halves  and  halven 
doles,  with  the  fishings  called  Unlawater,  with  the  appurte- 
nances to  the  halves  due  and  accustomed,'*  something  territorial 
passes ;  and  the  halves  and  halven  doles  are  in  the  nature  of 
land,  or  some  local  limit  within  which  the  fishery  connected 
with  the  soil  is  to  be  exercised  ;  and  it  therefore  follows,  that 
such  an  estate  or  interest  is  rateable  to  the  poor,  {k)  Mere 
water  Is  considered  to  be  of  a  moveable  nature,  continually 
changing,  at  least  by  absorption  and  renovation,  especially 
in  a  river,  and  therefore  water  itself  by  that  name  has  no 
permanency  or  durability,  the  essential  properties  of  corporeal 
real  property.  (Z)  If,  therefore,  a  person  have  merely  an  interest 
in  water  or  a  watercourse,  which  is  rather  the  use  of  the  water 
which  may  happen  to  be  in  a  particular  place,  and  not  in  the 
land  under  it,  he  should  describe  it  accordingly,  and  bis  remedy 
for  any  injury  or  deprivation  cannot  be  trespass  or  ejectment, 
but  must  be  an  action  on  the  case  for  the  consequence  of  the  in- 
jurious act;  (m)  he  could  not  complain  of  taking  from  or  adding 
too  much  to  a  watercourse,  as  of  itself  a  direct  and  immediate 
injury,  as  in  the  case  of  trespass  to  land^  but  must  allege  and 
prove  that  he  thereby  sustained  some  consequent  damage ;  as 
the  reduction  of  the  power  in  working  his  mill,  or  the  loss  of 
the  use  of  the  water  for  his  cattle,  or  that  his  land  or  banks 
became  injured;  (n)  though,  perhaps,  the  subtraction  or  any 
alteration  of  water  in  a  JUIien/  would  actually  produce,  or  be 
inferred  to  produce,  some  injury  sufficient  to  sustain  an  action,  (o) 
The  distinction  between  an  interest  in  land  and  a  mere  in* 
terest  in  the  water  over  it  is  material.  Thus,  if  a  wharf  be 
demised  with  the  use  of  the  water  in  an  adjacent  river,  unless 
the  soil  of  the  river  also  be  demised,  a  barge  of  the  lessee  lipon 
the  water,  though  attached  to  the  wharf  with  ropes,  could  not 
be  distrained  for  rent  in  arrear,  because  neither  the  water  nor 
the  bed  of  the  river  are  parts  of  the  thing  demised,  {p)  So  the 
owners  merely  of  a  navigation^  although  they  have  a  dam  placed 
thereon,  are  not  rateable  to  the  poor,  because  they  have  no  in- 
terest in  the  soil,  and  therefore  are  not  the  occupiers  of  '^  lands 


(i)  t  Co.  Lit.  by  Thom-as,  199. 

{k)  1  MmHe  &  Sd.  652  \  Chit.  Game 
L.  306. 

(OYi'lv.  14S;    Co.  Lit.  4,  a;    «  Bla. 
C.  18.  19. 

(m)  Yelv.  145;   2  Bar.  &  C.  910;  6 
Price^s  R.  1  ;  7  Moore,  354 ;  6  East,  908 ; 


J  B.  &  Aid.  S58. 

(n)  Williams  ▼.  Morhnd,  4  Dow.  6c  Ry. 

463,  past,  I9:f,  notes  Cv),  CO- 

(o)  6  East,  «08 ;  7  East,  195  ;  1  Wilt- 
175 ;  OD  principle,  a  verjf  small  damage 
would  suffice,  8  Eiwt,  151. 

(p)8B.  &Cres.l4t. 
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or  houses*'  within  the  43  Eliz.  c.  S,  s.  1.  (g)  And  this  is  one 
reason  why  canal  shares,  being  mere  interests  in  a  navigationi 
and  not  in  the  soil,  do  not  in  general  entitle  a  person  to  vote  for 
members  of  parliament;  (r)  and  Commissioners  of  Sewers,  having 
no  interest  in  the  soil,  cannot  maintain  trespass  even  for  injuries 
to  their  works.  {$) 

The  respective  interests  in  a  several  fishery ,  free  fishery,  and 
common  of  fishery,  the  two  last  of  which  are  only  incorporeal 
rights,  will  be  more  properly  considered  amongst  other  incor- 
poreal hereditaments.  It  is  proper,  however,  here  to  observe,  that 
when  a  river  or  watercourse  not  navigable  divides  the  property  of 
distinct  owners,  the  inference  is,  in  the  absence  of  proof  to  the 
contrary,  that  the  ownership  of  the  soil  of  such  watercourse, 
and  of  the  fishery  thereon,  belongs  separately  to  the  owners  of 
the  land  upon  each  side,  to  the  centre  of  the  watercourse,  usque 
ad  medium  JUum  aqua.  But  not  so  in  the  case  of  a  navigable 
river.  (/) 

Every  owner  of  land  on  the  banks  of  a  river  or  smaller  water- 
course has,  prim&  facie ^  an  equal  right  to  the  use  of  the  water, 
and  one  cannot  acquire  a  right  to  throw  the  water  back  on  the 
proprietor  above,  or  to  divert  it  firom  the  proprietor  below,  with- 
out a  grant  firom  all  the  other  proprietors,  or  twenty  years*  enjoy- 
ment, which  is  evidence  of  a  grant,  (ti)  and  such  twenty  years  un- 
interrupted enjoyment  is  now  secured  by  the  provisions  of  the 
2  &  3  Wm.  4,  c.  71.  It  has  been  supposed  that  any  one  might 
divert  a  part  of  the  water  of  a  river  or  watercourse  to  his  own 
use,  so  that  he  did  not  injure  axij  present  works  of  another  on 
the  same  stream,  (x)    But  that  doctrine  must  be  received  with 
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(f )  Rex  ▼.  Aire  and  Cdder  Namgatum, 
S  Bar.  &  A^olp.  139 ;  9  fi.  &  Cres.  114, 
StO. 

(r)  Ante,  95.  Witb  regard  to  shares  In  a 
oaTigable  river  or  canal,  the  Irgtslatnre 
has,  in  many  cases,  declared  them  to  be 
real  property  ;  m  others,  where  no  such 
express  declaration  has  been  made,  bnt 
where  the  shareholderst  in  respect  of  their 
shares,  are  actoal  proprietors  of  the  soil, 
or  where  they  hare  such  rights  arising  in 
and  out  of  the  soil  as  amount  to  an  incor- 
poreal hereditament,  the  law  considers 
them  real  properly,  so  as  to  give  a  right 
of  Totmg.  t  Vea.  'jan.  €5f ;  1  B.  &  C. 
546 ;  id.  551  ;  9  B.  &  C.  12S ;  Rog. 
Elections,  116. 

Bat  if  such  sharefaoMers  are,  by  act  of 
parliament,  declared  to  be  a  corporate 
body,  tiiey  cannot  vote.  Hey  wood's  Law  of 
Elections,  7 1 ;  H  Peck,  1 13;  id.  Gboccster, 
136.  So  also  held  the  reyising  barrister  at 
Beading,  1S3«.    The  decision  of  the  re- 


vising barristers  in  the  case  of  the  Kennel 
and  Avon  Navigation  shareholders.  When 
the  shares  are  declared  to  be  penmial 
estate,  they  are  to  be  considered  as  bona 
notabilia  in  (he  diocese  in  which  the  canal 
lies,  and  probate  may  be  properly  ob- 
tained from  tlie  bishop  of  that  diocese, 
7  B.  &  Cres.  63«. 

(t)  2  J.  B.  Moore,  666,  post. 

({)  Rex  v.  Smith,  9  Dougl.  411  ;  and 
see  potty  19^,  note  (s) ;  see  poU  as  to  the 
ownership  of  soil  adjoining  a  high  road. 

(u)  Ivright  V.  Howard,  1  Sim.  &  Stu. 
190,  cited  and  confirmed  in  Mason  v.  Hitl, 
3  Bar.  &  Adolph.  304 ;  post,  192,  note  (s) ; 
and  see  t  Bar.  &  C.  910 ;  4  D.  &  R.  583 ; 
1  Camp.  463;  6  East,  208  ;  1  Wils.  174  ; 
1  Bar.  &  Aid.  258 ;  5  Taunt.  454 ;  4  £ast, 
107  ;  7  Bing.  692. 

(r)  Beal^  v.  Suxw,  6  East,  207 ;  and 
per  Tlndal,  C.  J.  in  Uggens  v,  Juge,  7 
Bbig.  694,  695  ;  but  see  1  B  &  Adolph. 
874 ;  3  Id.  304 ;  pott,  192,  note  (s). 
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qualification^  for  although  no  particular  individual  can  sue  for 
an  alteration  in  a  watercourse^  unless  he  can  show  that  it  has 
occasioned  some  actual  injury  to  himself;  (y)  yet,  if  afterwards, 
and  within  twenty  years,  although  subsequent  to  such  alteration, 
any  person  entitled  to  the  use  of  the  watercourse  in  its  natural 
state  should  think  fit  to  erect  works,  or  otherwise  to  begin  to  use 
the  watercourse  as  he  was  originaUy  entitled  to  do,  and  find 
that  the  antecedent  alteration  then  prevents  him  firom  so  doing, 
or  from  enjoying  his  privilege  as  fiiUy  entitled,  he  may  then  sus- 
tain an  action  for  the  interruption  of  his  right,  then,  for  the  first 
time,  beginning  to  produce  an  actual  injury,  (z) 

As  respects  the  criminal  law,  special  provisions  have  recently 
been  enacted,  varying  the  punishment  for  criminal  injuries  of 
different  descriptions  to  waUr  and  loatercourses  and  fisheries^ 
whether  in  the  nature  of  larceny  or  of  malicious  injuries,  and 
which  we  will  now  notice,  (a) 

Fisheries  and  fish.  As  respects  injuries  in  the  nature  of 
larceny,  it  is  provided  that  if  in  any  water  which  shall  run 
through  or  be  in  any  land  adjoining  or  belonging  to  the  dwellings 
house  of  any  person  being  the  owner  of  such  water,  or  having  a 
right  of  fishing  therein,  any  person  unlawfully  and  wilfully  take 
or  destroy  any  fish,  he  is  guilty  of  an  indictable  misdemeanor. 


(y)  WiUiams  v.  Morland,   2   Bar.  & 
Cres.  910;  but  note  that  in  Mason  v.  Hill, 

5  Bar.  &  Adolph.  312,  Ld.  Tenterden 
seems  to  have  suggested  wliether  that 
principle  should  have  been  admitted,  it 
will  be  obsenred,  however,  that  the  prin- 
ciple is  correct.  A  commoner  cannot  sue 
for  a  trespass  on  a  common  without  aver- 
ring and  proving  some  consequent  da- 
mage, however  small,  2  £ast*s  R.  154. 

.  (t)  Mason  ▼.  Hill,  3  Bar.  &  Adolph, 
304.  The  court  in  that  case  held  that 
the  proprietor  of  lands  contiguous  to  a 
stream  may,  as  soon  as  he  is  injured  bjr  an 
antecedent  diversion  of  the  water  from  its 
natural  Cttursf,  made  within  twenty  years, 
maintain  ^n  action  against  the  party  so 
diverting  it :  and  that  it  is  no  answer  to 
the  action  that  the  defendant  Jint  appro- 
priated the  water  to  his  own  use,  unless 
he  had  twenty  years  undisturbed  enjoy- 
ment of  it  in  the  altered  course.  The 
Court  Quoted  the  judgment  of  the  Master 
of  the  noils  in  Wrig&  v.  Hoxoard,  1  Sim. 

6  Stu.  1 90,  as  expressed  in  language  most 
perspicuous  and  comprehensive.  "  The 
right  to  the  use  of  water  rests  on  clear  and 
settled  principles.  Primd  facie,  the  pro- 
prietor of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the 
stream,  but  there  is  no  property  in  the 


water.  Every  proprietor  has  an  eqaal 
right  to  use  the  water  which  flows  in  the 
stream ;  and  conseqnend^'  no  proprietor 
can  have  the  right  to  use  the  water  to  the 
prejudice  of  an^'  other  proprietor.  With- 
out tlic  consent  of  the  otiier  proprietors, 
who  may  be  affected  by  his  operations, 
no  proprietor  can  either  diminish  the 
quantity  of  water  which  woold  otherwise 
descend  to  the  proprietors  below,  nor 
throw  the  water  back  upon  theproprietors 
above.  Every  proprietor,  who  claims  a 
right  eitlier  to  throw  tl)e  water  back  above, 
or  to  diminish  the  quantity  of  water  which 
is  to  descend  below,  must,  in  order  to 
maintain  his  claim,  either  prove  an  actual 
grant  or  license  from  the  proprietors  af- 
fected by  his  operations,  or  must  prove  an 
uninterrupted  enjoymentof  twenty  years  : 
which  terra  of  twenty  years  is  now  adopt- 
ed, upon  a  principle  of  general  conveni- 
ence, as  affording  conclusive  presumption 
of  a  grant."  Tbelearned  judge  then  adds, 
that  an  action  will  lie  "  at  any  time  within 
twenty  years,  when  injury  happens  to 
arise  m  consequence  of  a  new  purpose  of 
the  party  to  avail  himself  of  his  coraioon 
right''    See  also  1  B.  &  Adolph.  874. 

<a)  7  &  8  Geo.  4,  c.  29,  s,  34,  55,  36 ; 
Id.  c.  30,  s.  12,  15,  24. 
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The  tenn  "  belonging  to  a  dwelling-houBe*'  seems  very  loose  and    CHAP.  iv. 

.    _   _.    •       /»v  J.  Rights 

uncertain.  (4)  ^^  r,^^ 

The  illegally  taking  or  attempting  to  take  or  destroy  any  fish     Peohbty. 
"  in  any  water,  not  being  such  as  aforesaid,  but  which  shall  be 
private  property,  or  in  which  there  shall  be  any  private  right  of 
fishery^  is  an  offence  pimishable  summarily  before  a  justice 
with  5/.  penalty,  (c) 

But  if  any  person  shall,  by  angling  in  the  day  time^  take  or 
attempt  to  take  or  destroy  any  fish  in  such  first  mentioned 
water,  he  shall,  on  conviction  before  a  justice,  forfeit  5/.,  and  if 
io  the  last  mentioned  water,  then  S/. ;  and  a  power  is  given  to 
seize  the  rods,  lines,  hooks,  nets,  and  other  implements,  for  the 
use  of  the  owner;  but  which  seizure  exempts  the  offender  from 
the  payment  of  any  damages  or  penalty  for  such  angling,  id) 

28.  The  maUciously  breaking  down  or  destroying  the  dam  of  ts.  Fish-ponds 
eJxyJUk-pondf  or  otany  water  which  shall  be  private  property ,  or  •"**  ^*""*' 

in  which  there  shall  be  any  right  of  private  fishery,  with  in* 
tent  thereby  to  take  or  destroy  any  of  the  fish  in  such  pond  or 
water,  so  as  thereby  to  cause  the  loss  or  destruction  of  any  of 
the  fish ;  or  the  maliciously  putting  any  lime  or  other  noxious  ma- 
ierial  in  any  such  pond  or  water,  with  intent  thereby  to  destroy 
any  of  the  fish  therein ;  or  maliciously  breaking  down  or  other- 
wise destroying  the  dam  of  any  mill-pond,  is  an  indictable  mis- 
demeanor,  punishable  with  transportation  for  seven  years,  or 
imprisonment  for  two  years,  and  whipping,  if  a  male  offender,  {e) 

29.  Oyster  Bedy  Laying  or  Fishery.  The  stealing  any  oysters  t9.  Oyster 
or  oyster  brood  firom  any  oyster  bed,  laying,  or  fishery,  being  ***^*' 
tlie  property  of  any  other  person,  and  sufficiently  marked  out 

or  known  as  such,  is  larceny;  and  the  using  any  dredge,  or  any 
net,  instrument,  or  engine  whatsoever  within  the  limits  of  any 
such  oyster  fishery,  for  the  purpose  of  taking  oysters  or  oyster 
brood,  although  none  shall  be  actually  taken,  is  an  indictable 
misdemeanor,  punishable  with  fine  of  20^.,  or  three  calendar 
months*  imprisonment,  or  both,  as  the  court  shall  award,  {f) 

30.  Hedges,  Fences  and  Ditches,    When  these  are  external,  so.  Hedges, 
and  separate  the  properties  of  distinct  owners,  the  rule  appears  ^iJ^')"^ 
to  be,  that  if  there  be  two  adjacent  fields  separated  by  a  hedge 

(ft)  7  &  8  Geo.  4,  c  f9,  s.  34 ;  and  see  (d)  Td.  s.  35. 

the  decision  on  tlie  word  *'  adjirining,''  («)  7  &  8  Geo.  4,  c.  SO,s.  15. 

U,  178, 179.  (/)  Id.  c.  «9.  s.  «6. 
(c)  Id.  Ibid. 

VOL.  !•  O 
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and  ditchj  the  hedge  and  bank  pritnd  facie  belong  to  the  owner 
of  the  field  immediately  adjoining  the  same ;  and  if  there  are  two 
ditches,  one  on  each  side  of  the  hedge,  then  the  ownership  of  the 
hedge  must  be  ascertained  by  proving  acts  of  ownership,  (g)  In 
other  words,  in  the  first  instance,  and  in  the  absence  of  express 
evidence  of  the  original  formation  of  (he  hedge  or  ditch,  or  of 
acts  of  ownership,  the  inference  is,  that  the  party  originally  resolv- 
ing to  fence  his  land,  dug  his  ditch  at  the  extreme  boundary  of 
such  land,  so  as  to  exclude  very  little,  if  any,  part  thereof;  and 
that  he  threw  the  excavated  earth  inwarde,  towards  and  upon 
his  own  land,  and  then  planted  or  erected  a  thorn  quidc  or 
paling  upon  the  ground  thus  elevated.  (A)  It  has  been  held, 
that  if  a  person  have  a  field  fenced  with  a  bank  and  ditch,  it  is 
not  a  necessary  consequence  that  his  rightful  ditch  properly 
extended  to  the  width  of  eight  feet  from  the  interior  line  of  the 
foot  of  the  bank,  t.  e,  four  feet  for  the  base  of  the  bank,  and 
four  feet  for  the  ditch ;  (t)  but  proof  of  the  ancient  width  of  the 
ditch  is  evidence  that  the  owner's  land  did  not  extend  beyond 
the  otUer  edge  of  it,  and  that  he  has  no  right  to  cut  away  his 
neighbour's  land  for  the  purpose  of  widening  the  ditch,  (^')  nor 
would  it  be  lawfiil  to  dig  a  deeper  ditch,  if  the  consequence 
would  be  the  giving  way  and  sinking  of  part  of  the  neighbour's 
ground,  (i^) 

Twenty  yeara'  possession  and  reparation  of  a  boundary  or 
division  hedge  or  ditch,  by  an  owner  in  fee,  affords  presump- 
tive evidence  of  a  continiung  legal  obligation  to  repair,  and 
he  or  his  tenant  (on  whom,  as  occupier  for  the  time  being,  the 
obligation  to  repair  devolves,)  would  afterwards  be  compellable  to 
repair,  and  if  he  should  omit  to  do  so,  he  would  be  liable  for  any 
consequential  damage  in  several  respects ;  asJirst,to  an  action  of 
trespass,  if  his  cattle,  through  any  defect  in  his  fence,  escape 


(f )  Per  Bayley,  J.  Gu\f  v.  Wtsi,  t  Selw. 
N.P.  I«e7. 

{h)  SembU,  S  Tannt.  1S7  ;  and  see  ob- 
•ervatioot  of  Holroyd,  J.  in  Doe  v.  Peori* 
Uy,  7  Bar.  &  Cres,  907,  308. 

(1)  8  Taunt.  137. 

0)ld.  ibW. 

(k)  SembU  with  respect  to  park  paling, 
«na  other  upright  wooden  fences,  the  usual 
course  is  to  place  the  same  on  the  extreme 
outside  or  boundary  line  of  the  owner's 
property,  when  adjoining  that  of  another ; 
and,  as  it  is  termed,  to  drive  the  nails 
homeward,  that  is,  to  place  the  pales  on 
the  flat  surface  of  the  rails,  and  to  drive 
the  nails  towards  the  owner's  land,  so  as 
to  present  the  flat  and  even  surface  to- 
wards the  neighbour's  land,  and  thereby 


present  persons  getting  over,  whidi  they 
otherwise  might  do,  bv  stepping  on  the 
rails;  and  this  practice,  in  otherwise  doubt- 
JTn)  cases,  will  asaiit  in  deciding  upon  the 
ownership  of  the  fence,  and  of  UicUnd  on 
which  it  stands,  but  not  universally  so,  for 
at  the  time  the  fence  was  erected,  the 
neighbour  might  liave  refused  pemiiasion 
to  enter  his  land,  and  thereby  have  com- 
pelled the  party  najcb^  %hp  fence  to  noik 
only  upon  his  own  land,  and  thereby  ne- 
cessarily reverse  the  above  order  of  pro- 
ceeding ;  and,  in  that  case,  the  inference 
would  be  that  the  boundary  line  of  the 
land,  and  of  trees  growing  in  the  toce, 
was  Uie  external  side  of  the  posts  tp  which 
the  rails  were  fixed.  As  to  a  wmil,  sec 
8  Bar.  &  Cres.  257. 
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from  his  owo  land  into  that  of  bis  neighbour;  and  also  his     CHAP.  I  v. 
cattle,  whilst  so  illegally  therein,  might  be  taken  as  a  distress;      ^^  ^^J^ 
secondly,  to  a  special  action  on  the  case  for  any  trouble,  damage     Property. 
or  loss^  that  a  neighbour  might  sustain  by  his  cattle  escaping 
out  of  his  own  lands  into  those  of  the  owner  of  the  defective 
fence,  and  there  receiving  injury;  and  thirdly,  he  could  not 
complain  of  any  trespass  or  damage  done  upon  his  own  land  by 
cattle  eseaping  from  that  of  his  neighbour,  nor  could  he  legally 
take  them  as  damage  feasant.  {I)    Agmn :  as  between'  owners 
««  /ee  of  fences,  there  is  an  ancient  specific  remedy,  which, 
though  now  out  of  use,  would  be  highly  useful  to  revive  in 
practice,  vis.  a  tDrU  "  curia  daudenda,**  compelling  the  owner 
in/ee  to  repair  his  defective  fence,  (m) 

31.  The  general  presumpticm  of  law  is»  that  waste  land,  which  si.  Boundary 
adjoins  to  a  public  turnpike  or  other  road,  and  lies  between  |^,\)'ins^a,^^^^ 
aocli  road  and  the  fence  of  indosures  near  to  the  same,  belongs  way,  lane  or 
to  the  owner  of  the  adjoirang  inclosed  land;  whether  he  be  a  *^™"*^°' 
freeholder,  leaseholder,  or  copykolder,  and  not  to  the  lord  of 
the  manor;  (n)  but  this  presumption  may  be,  and  frequently  is, 
rebutted  by  proof  of  acts  of  owjoersbip  by  the  lord  of  the 
Bumor  or  other  owner  of  the  adjacent  property,  such  as  cutting 
and  taking  valuable  timber  trees  to  his  own  use,  or  cutting 
large  quantities  of  bushes,  or  other  acta,  when  the  latter  can- 
not be  ascribed  to  the  exi^ta&e  of  a  mere  right  of  common,  (o) 
So  where  highways  09r  Iane$i  or  niurrow  strips  of  land,  divide 
tkie  private  inclosed  lands  of  different  owners  on  eaeh  side,  the 
legal  inference,  in  the  ^bsetice  of  ptoof  of  acts  of  oirnership  to 
the  contraty,  is,  Chat  tibe  grouiHl  on  eaeh  side,  to  the  centre  of 
vach  highway^  lane  or  land^  ad  medium  Jihtm  via^  bebngs  to 
the  owners  of  4ie  land,  whether  freehold  or  copyhold,  e^ 
mhraque parte,  {p)  But  this  presumption  does  not  affect  the 
soil  of  a  highway  set  out  over  a  common  under  an  inclosure 
act^  where,  previous  to  dUe  inelosttre,  only  the  lord  of  the  manor 
was  owner  of  the  whole  soil;  (9)  nor  does  it  affect  lasd  inune- 
diately  on  the  outside  of  a  fence  adjoining  a  large  waste  or 
common,  in  which  case  such  land  is  presAiaied  lo  belong  to  the 

(i)  1  Salk.  335  V  I  Ld.  Raym.  f73 ;  t  2  Stark.  Rep.  463. 
Y.  &  J.  391 ;  1  B.  &  Aid.  59.  (0)  ¥er  Littledak,  J.,  id.  ibid. 

(«)  Fits.  N.  B.  128 ;  1  Salk.  198 ;  Vin.         (p)  Com.  Di&  Oheniin  {  7  TaimL  39 ; 

Ab.  Fencea,  Cvria  Ckmkmda ;  and  see  S  Stark.  463*,    Loft,  358;    Stark.  £r. 

cbap.  is.  poft,  Specific  RtM/ffp  2  Mood.  &  M.  32 ;  7  B.  &  Cres.  304. 

(n)  J>ee  ▼•  Peait%,  7  Bar.  &  C  304;         (9)  2  Mood.  &  M.  N.  P.  a  24.  32. 
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^to^r^a"  ^^^^  peerage  to  the  same  effect,  (s) 
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Boandariesof        Where  a  tenant  or  other  person  in  the  occupation  of  an 
estates,  eipe-     entire  estate,  or  of  two  estates  belonccing  to  different  owners 

diencj  of  aaoer-  ^  '  ®     '^ 

taining  them  in    in  fee,  has  confounded  or  confused  the  external  boundaries,  or 
certouicase8.(i)  ^|jg|.g  freehold  and  copyhold  lands  He  intermixed,  and  the 

exact  division  of  the  two  has  become  doubtful,  and  more  parti- 
cularly with  reference  to  the  distinct  titles  to  two  estates,  one 
of  which  the  owner  wishes  to  sell,  it  may  become  essential  to 
ascertain  the  precise  boundary,  which  must  be  done  by  obtain- 
ing in  equity  a  commission  to  settle  the  same,  or  by  an  issue  at 
law,  but  the  necessity  for  such  a  proceeding  should  be  care- 
fully avoided,  by  the  owner  from  time  to  time  ascertaining  and 
marking,  in  the  presence  of  young  witnesses,  ancient  marks,  and 
taking  care  to  keep  up  such  ancient  marks  and  divisions  between 
copyhold  and  freehold,  and  his  own  and  neighbour's  property,  (f/) 
* Criminalinjo.         Criminal  injuries  to  hedges  and  fences  are  punishable  by 
and  fences ^and   several  recent  acts,  but  less  severely  than  formerly.    The  cat- 
walls,  &c.  ting,  breaking  or  throwing  down,  with  intent  to  steal,  any  part 

of  any  live  or  dead  fence,  or  any  wooden  post,  pale  or  rail,  set 
up  or  used  as  a  fence,  or  any  stile  or  gate,  or  any  part  thereof, 
is  punishable  summarily  before  a  magistrate,  with  the  forfeiture, 
for  the^r^^  offence,  of  the  value  of  the  article  stolen,  and  not 
exceeding  51. ;  and  for  a  second  offence,  a  year's  imprisonment; 
and  for  any  subsequent  offence,  the  additional  punishment  of 
whipping  may  be  inflicted,  (x)  And  if  upon  searching,  any  such 
article  of  the  value  of  2s.  shall  be  found  in  possession  of  a  per- 
son, and  he  do  not  show  that  he  came  lawfully  by  the  same,  be 
is  to  pay  the  value  of  the  article,  and  not  exceeding  21.  (y) 
Malicious  injuries  of  a  like  nature,  but  without  proof  of  an 
intent  to  steal,  to  any  such  article,  or  to  a  wall,  subjects  the 
offender  to  pay  the  amount  of  the  injury  done  and  5L  penalty ; 
and  for  a  second  offence,  imprisonment  for  a  year;  and  for  any 
subsequent  offence,  the  additional  punishment  of  whipping,  (ar) 
For  small  wilful  or  malicious  injuries  to  fences,  not  exceeding 
5/.  damages,  the  summary  remedy  before  a  justice  is  provided 

by  the  same  act,  but  which  does  not  apply  to  a  case  of  merely 

" '     '  '  ■ "  ■  — ^— »— .^— — 

V)  7  Taunt  39.  Ch.  Pr.  29,  SO;  5  Taunt  167;  1  B.  & 

\t)  Rob.  Gavelkind.  Aid.  4«8 ;  S  Thomas's  Co.  Lit.  Index,  tic 

(t)  Ai  to  inclosores  of  parts  of  a  waste  B&undaria, 

and  to  whom  they  belong,  tee  poit,  under  (x)  7  &  8  Geo.  4,  c.  f  9.  i.  40. 

Temtn.  (y)  Id.  »i^41. 

(«)  See  pott,  chap,  viiu,  and  1  Mad.  (t)  Id.c.SO,  8.f3. 
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tarrying  away  part  of  a  fence,  buit  only  to  the  party  damaging    chap.  iv. 
the  same,  (a)  1.  IUoht. 

^   '  TO  Real 

PROPERTT. 


S2.  Navigable  Rivers^  Creeks  and  Canals^  Quays,  Docks  st.  Navigable 
and  Wharfs.  It  is  important  to  have  an  accurate  knowledge  ^^^^^  q'ua^*' 
of  the  nature  of  these,  and  the  rights  therein,  as  well  regarding  docks  and 
the  liability  to  the  poor  rates  and  the  criminal  law,  as  also  ^^  '*^  ^ 
respecting  other  incidents.  As  respects  the  poor  rate,  if  the 
interest  be  merely  in  the  navigation  of  the  river,  creek  or  canal, 
without  any  exclusive  interest  in  the  soil,  then  no  poor  rate  can 
be  imposed  upon  the  proprietor  of  the  navigation,  however 
profitable ;  but  if  he  also  have  a  substantial  interest  in  the 
soil  or  land,  over  which  the  water  passes,  so  that  he  might 
maintain  trespass,  it  is  otherwise ;  the  former  is  a  mere  ease* 
ment  and  incorporeal  right,  the  latter  an  interest  in  the  land, 
and  as  such  rateable  ;(c)  and  when  rateable,  is  to  be  at  a  sum 
which,  if  let,  a  tenant  would  give  per  annum  as  rent,  {d)  In 
the  case  of  docks  and  wharfs,  the  owner  and  occupier  necessa* 
rily  are  in  possession  of  land,  and  conse(](uently  they  are  rate- 
able at  their  annual  value,  thus  improved  and  increased  by  the 
mode  of  occupation,  (e)  So  also  any  lands  or  buildings  occu- 
pied by  a  canal  company  are  rateable,  (y)  It  is  not  a  legal 
presumption,  that  the  owners  on  each  side  of  a  navigable  river 
are  cfntitled  to  the  soil  of  the  bed  of  the  river  to  the  cen- 
tre, (g)  though  it  may  be  so  in  a  river  not  navigable,  (h)  The 
rights  to  dock  dues,  tolls,  &c.  are  frequently  regulated  by 
particular  statutes,  and  in  that  case  there  is  no  common  law 
right  to  be  implied  to  receive  other  remuneration  than  that  pre- 
scribed, however  reasonable. (i)  So  most  canals  are  under  mo- 
dern acts  placed  under  the  management  of  companies  of  adven- 
turers, and  who  frequently  have  power  to  widen  and  deepen  the 
same,  even  after  it  has  been  completed,  (j' )  The  liability  to  re- 
pair the  banks  of  a  river  is  affected  by  the  same  rules  as  relate 
to  sea  walls  and   banks,  (k)     In  general,  commissioners  of 


(a)  JRexT.  Harper,  1  DowI.&  R.  ftS. 

(h)  As  lo  caiialf  in  general,  see  Dean 
Tucker  on  Trade,  116. 1 17  ;  2  CbiL  Com. 
1*  15* ;  Eq.  Dig.  tit.  CanaU,  and  €aU€,  95 ; 
pmt,  as  to  voting.  Sometimes  the  sliares  in 
a  canal  are  expressly  declared  to  be  psr- 
timat  property,  bat  still  the  property  may 
be  oonsidered  as  locally  arising  in  the 
coonty  or  diocese  in  whicli  the  canal  lies, 
and  therefore  if  a  shareholder  die,  a  pro- 
bate granted  by  tlie  bishop  of  that  diocese 
will  Im  proper,  Er  parte  Heme,  7  Bar.  ic 
.  C.6St. 

(«)  9  Bar.  &  C.  95,  1 14,  8^0;  S  B. & 
Adol.  1S9. 


i; 


[d)  1  B.  &  Adol.  93t,  955. 

>)  1  T.  R.  219;  5  M.  &  S.  594; 
Barn's  J.,  Poor,  95  to  104. 

(/)  1  B.  &  Aid.  165,  S89;  5  Bar.  & 
C.  475. 

(g)  Ante,  191 ;  4  Burr.  2165 ;  Rex  ▼. 
Smith,  It  Dougl.  411 ;  because  a  right  to 
corporeal  properly  cannot  be  prescribed  for, 
or  be  appendant  or  appurtenant,  ante,  154. 

(h)  4  Burr.  2163,  anU,  191. 

(i)  8  Bar.  &  C.  42. 

(;)  7  Bar.  &  C.  7«2. 

(fe)  Pott,  199',  Co.  Lit.  53,1;  STho- 
mas's  Co.  Lit.  256,  note  F. 
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CHAP.  IV. 

I.  Rights 

TO  Reai. 

Propfhtt. 


Criminal  inju' 
ries. 


3ewers  and  owners  of  canfls  merely  have  jurisdiction  over 
them,  and  not  possession,  and  therefore  commissioners  of 
sewers  cannot  sustain  an  action  of  trespass  for  any  supposed 
injury  to  a  sewer  or  watercourse.  (/) 

With  respect  to  offences  of  a  public  nature  to  navigable 
rivers,  it  has  been  held,  that  though  an  erection  for  pleasure, 
whim  or  caprice,  which  interferes  in  the  least  degree  with  a 
public  right  of  passage,  is  an  indictable  nuisance;  yet  if  it  be 
erected  and  continually  applied  for  the  purposes  of  irade 
and  commerce  to  an  extent  beneficial  to  the  interest  of  the 
country  generally,  it  is  a  justifiable  erection,  and  not  a  nui« 
sance.(m)  But  to  divert  a  part  of  a  navigable  river,  whereby 
the  current  is  so  weakened  as  not  conveniently  to  carry  along 
the  same  vessels  of  the  same  burthen  as  before,  is  indictable.(ft) 
And  the  right  of  fishing  therein  is  subservient  to  the  right  of 
navigation,  (o)  However,  the  owner  of  a  vessel  sunk  by  aoci-* 
dent  in  such  river  is  not  indictable  for  not  removing  it;  (/>) 
though  he  is  bound  to  place  a  buoy  there  to  prevent  mischief,  {q) 

The  stealing  **  any  goods  or  merchandize  in  any  vessel,  barge 
or  boat,  in  any  port  of  entry  or  discharge,  or  upon  any  naviga- 
ble river  or  canal,  or  in  any  creek  belonging  to  or  connnunicating 
therewith,  or  from  any  dock,  wharf  or  quay  adjacent  to  such 
port,  river,  canal  or  creek,''  is  particularly  punishable,  and  con- 
sequently the  particular  description  of  those  places  may  fre- 
quently become  material,  (r)  The  repealed  act  22  Geo.  S,  c.  45, 
was  confined  to  the  stealing  such  goods  as  were  usually  lodged 
in  ships  or  on  wharfe  and  quays,  («)  and  it  has  been  suggested 
that  the  same  decision  would  affect  the  present  act,(^)  and  it 
was  considered  that  stealing  goods  from  a  vessel  aground  in  a 
dock,  in  a  creek  or  river,  would  not  be  within  the  former  act.(if) 


33,  Bridges,  (v)      33.  Bridges.    These  may  be  public  or  private  property,  and 

though  a  bridge  built  by  a  private  individual  may  have  been 
dedicated  to  the  public,  yet,  subject  to  the  use  of  it  by  the 
public,  the  right  to  the  soil  on  which  it  stands,  and  the  mate* 


(i)  2  J.  B.  Maoiv»  666 ;  a  Bar.  £«  C. 
43,  ante. 

.  (m)  6  Bar.  fie  C.  566 ;  Lord  Tenterdvn, 
dk^;  fee  WeUbelaved,  in  his  TreaUae  oa 
Higbwayt,  p.  449tp  and  t  Sterk.  R.  511  ^ 
but  see  1  B.  &  Adolp.  441,  874. 

(n)  Hawk,  c,  75,  s.  11 ;  but  see  1  B. 
&  Adolp.  874. 

(o)  t  Campb.  517. 

(p)  2  Esp.  R.  675. 

(9)  1  Cempb.  515. 


(r)  7&aGe«,4,c.«9.  8.17. 

(s)  Fosu  79 ;  1  Leach,  59 ;  «  Cast's 
P.  C.  647. 

(0  3  fiaro'a  J.^  Utcenj,  577,  Mri 
fMcr*  Lcach»  341,  and  Collier's  Sutntea, 
338}  Fost.77. 

(it)  Leach,  357 ;  but  the  present  act 
coiitoins  the  words  "  in  auy  cieek,  &c«" 

(v)  Sec  in  geQeml,  Bum's  J.,  Bridi^es ; 
Cbitty*9  Cull.  Slat.  Bridges. 
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rials  of  which  it  has  been  constructedy  nay  still  be  in  a  private 
individualy  so  that  be  might  sustain  ejectment  for  the  soil,  or 
trespass  for  other  injury.(a7)  The  maliciously  pulling  down  or 
destroying,  or  injuring  with  intent  to  render  dangerous  or  im- 
passable>  any  public  bridge,  is  felony,  transportable  for  life  or 
seTcn  years,  or  imprisonment  not  exceeding  four  years,  and 
whipping ;(y)  and  other  inferior  wilful  or  malicious  injuries  are 
punishable  summarily  before  one  justice,  and  6/.  penalty  ;(z) 
and  difierent  injuries  to  the  materials  of  a  bridge,  in  the  nature 
of  laroeny,  would  be  punishable  under  the  Larceny  Act,  7  & 
8  Geo.  4,  c.  S9. 


CHAP.  IV. 

I.   RlOIITS 

TO  Real 
Phopbrty. 


34k  Sea  Bonis  and  Watts.  The  shore  between  high  and  ^'  Sea  banks 
few  water  mark  usually  belongs  to  the  lord  of  the  adjacent  ^°  ^^ 
manor,  as  owner  of  the  waste  and  other  property  not  appro* 
priated  to  indiTiduab,  and  be  may  maintain  trespass  for  digging 
or  taking  gravel  or  stones  or  other  materials  from  that  part  of 
the  shore,  (A)  and  the  owner  may  support  trespass  against  per- 
sons passing  with  machines  over  the  beach  to  bathe,  without  his 
leave,  {b)  The  owner  of  land  adjoining  the  sea^sbore  may  legally 
erect  a  groin  to  protect  the  same  from  the  inroad  of  the  sca^ 
tbougb  be  may  thereby  render  it  necessary  for  his  neighbour  to 
do  the  Eke ;  (c)  though  he  could  not  legally  do  so  there  or  in  a 
rtver,  so  as  to  change  the  usual  course  of  the  water  and  throw 
it  in  a  new  direction  upon  his  neighbour's  land,  and  thereby 
cKScasion  deluvium.(«)  If  an  individual  suffer  particular  loss 
by  an  individual  or  corporation  omitting  to  repair  sea  walls,  in 
pursuance  of  a  grant  from  the  crown,  or  in  respect  of  any  other 
liability,  he  may  sustain  an  action,  (d)  and  the  insufficiency  of  the 
corporate  funds  would  not  afford  any  defence,  (e)  and  although 
if  the  damage  were  whoHy  attributable  to  a  peculiarly  high  tide, 
or  the  act  of  Gk>d,  that  would  be  a  defence,  it  would  be  other- 
wise if  the  sea  wall  or  bank  were  at  the  time  in  decay,  and  pro- 
bably the  damage  was  partly  attribitftable  to  that  cause,  (e) 

It  has  been  finally  settled  in  the  House  of  Lords,  that  land 
not  suddenly  derelict^  but  formed  by  alluvion  of  the  sea,  itnper- 


(s)  6  East,  154;  S  loaC  705;  lee  fur- 
ther, Bnni's  J.,  Bridges. 
(9)  7  4c  S  Geo.  4,  c.  SO,  a.  IS ;  and  see 

other  particular  prorUions,  2  Ruu.  17, 
19,  n. 

Cs)  Id.  f .  S4b 

(«)  S<w  ki  general,  t  Tboniaa's  Co.  Lit 
4r^  in  aotes;  Id.  Ittdei,  lit.  "  Jurit  Ma- 
rk/' and  tit. "  Seo." 

{b)  5  B.  &  Aid.  «68 ;  S  B.  &  Adolp.  ?36 ; 


so  held  iu  that  case,  though  the  feport  only 
relates  to  Uie  admiaubility  of  witnesses. 

(c)  8  Bar.  &  C,  355 ;  3  Wiis.  &  Sb. 
f35 ;  1  Dow's  Rep.  J78;  1  Sim.  &  Stu. 
190;  SBar.  &C.  9[0,p6U.  SeelB.dc 
Addp.  874,  888. 

(d)  5  Bhig.  911  to  913;  Co.  Lit. 
53,  54 ;  3  ThomasS  Co.  Lit.  236  ;  id. 
note  F. 

(e)  Id.  ibid.;  1  Bar.  &c  C.  477. 
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TO  Kkal 

Property. 


ceptible  in  progress,  belongs  to  the  owner  of  the  adjoining 
demesne  lands,  and  not  to  the  crown.  (/*)'  But  if  there  be  a 
sudden  derelicf'of  land,  the  latter  belongs  to  the  king.  (/) 
Fishing  in  the  open  sea,  or  in  any  arm  thereof,  is  of  conunon 
right,  and  therefore  it  would  be  idle  and  improper  to  claim  the 
right  by  prescription  or  custom,  (j^)  But  the  exclusiee  right 
to  fish  may  be  prescribed  for.  (A) 


S5.  Portland 
bRrbovrt.  (i) 


35.  Parts  and  Harbours  are  in  general  more  matter  of  pub* 
lie  than  of  private  concern.  It  has  been  held  that  if  a  party 
bound  to  repair  the  same  omit  doing  so,  a  third  person,  injured 
by  the  neglect,  must  request  him  to  repair,  before  he  can  le- 
gally do  so  himself,  {k)  Frequently,  by  modern  acts,  ports  and 
harbours  are  vested  by  act  of  parliament  in  certain  persona 
incorporated  and  invested  with  certain  privileges ;  and  in  that 
case  the  statute  usually  prescribes  and  limits  the  rights  and 
duties  relating  to  the  management  of  such  port  or  harbour.  (/) 


36*  Light- 
hooaes,  bea- 
0008,  and  sea* 
marks,  (m) 


36.  Light-houses,  Beacons,  and  Sea-marks.  The  power  of 
erecting  these  was  originally  vested  in  the  king ;  (n)  but  at  pre- 
sent the  erection  of  light-houses,  and  other  establishments  of 
the  same  nature,  usually  take  place  under  the  authority  of 
acts  of  parliament.  The  principal  act  is  the  8  Eliz.  c.  IS,  which 
delegates  general  and  extensive  powers  to  the  Trinity  House,  (o) 
The  exhibiting  any  false  light  or  signal,  with  intent  to  bring  a 
ship  into  danger,  is  punishable  capitally.  (/?)  Tlie  other  regu- 
lations in  that  act,  and  in  7  8z;  8  Geo.  4,  c.  S9,  against  larceny, 
would  extend  to  these  as  to  other  "  buildwgs"  not  particularly 
named. 


57.  Highwajs 
and  turnpike 
ruads.  (jq) 


37.  Highways  and  Turnpike  Roads  are  principally  of  puUic, 
but  very  frequently  also  of  private  concern,  excepting  that  in 
general,  subject  to  the  right  of  way,  the  presumption  is,  that 
the  soil,  mines,  and  trees,  belong  to  the  owner  of  the  adjacent 
land,  whether  freehold  or  copyhold,  ex  utrdque  parte,  usque  ad 


(/)  S  Bar.  &  C.  91 ;  5  Bing.  163 ;  and 
see  Scultes  on  Aquatic  Rights  ;  1  Tbo<» 
mas's  Co.  Lit.  47,  in  note. 

{g)  Willes,  268;  S  Bos.  &  Pul.  47S. 

(&)  4  T.  R.  439. 

(t)  See  in  general  Hale  De  Port  Mar. ; 
1  Hargreave,  46,  73;  2  Chit.  Cora.  L.  2 
tu  32  J  1  Thomas,  Co.  lit.  47,48,  in  notes. 

(fc)  2  Bar.  &  Cres.302  ',  2  Dow.  &  Ry. 
550. 

(I)  8  Bar.  &  Cres.  42. 


(m)  See  in  general  2  Chit.  Com.  L.  33 
to  46 ;  Bum's  J.,  Ships;  1  B.  &  Addp. 
509. 

(n)  4lnsL148;  12Co.l3;  4M.&S. 
291. 

(0)  See  2  Chit.  Cum.  L.  34,  35. 

(p)  7  &  8  Geo.  4,  c  30,  s.  11. 

(a)  See  in  general  Barn's  J.*  Higbwaj; 
Chit.  Col.  Stat.  Highway,  with  notes;  S 
Criro.  L.  127,  &c. 
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Jtium  vi0e,  (r)  unless  where  a  road  has  been  set  out  over  a  waste 
under  an  incfesure  act;  («)  and  when  the  owner  of  the  adjacent 
land  is  entitled  to  the  soil  of  the  road,  he  may  support  trespass 
or  ejectment  for  any  injury  to  the  soil,  or  for  an  ouster.  (/)  If 
the  highway  be  not  thirty  feet  wide,  two  or  more  justices  may 
order  it  to  be  widened,  and  to  take  for  that  purpose  adjacent 
laind,  but  not  so  as  to  pull  down  any  house  or  building,  or  to 
take  away  the  ground  of  any  garden,  park,  paddock,  court  or 
vard ;  and  for  which  compensation  is  to  be  agreed  or  assessed 
by  a  jury,  and  paid,  before  the  land  can  be  taken,  {u)  All  in- 
juries to  any  highway  are  public  nuisances  at  common  latv^  and 
in  general  indictable  as  such ;  (s)  such  as  the  common  practice 
of  ploughing  up  a  public  footpath  across  an  arable  field,  (y) 
sufiering  adjacent  ditches  to  be  foul,  or  trees  to  grow  orer ;  (2) 
and  it  seems  clear  that  any  person  might  justify  lopping  such 
trees  so  far  as  to  avoid  the  nuisance,  (a)  But  these  and  other 
nuisances  are  by  the  Highway  and  Turnpike  Acts  removeable 
or  punishable  by  summary  proceedings  :  and  in  general  notice 
is  required  to  the  occupier  himself  to  remove  the  nuisance, 
before  another  person  can  interfere.  (6)  Mere  temporary  ob- 
structions are  not  indictable  when  absolutely  necessary ;  but  if 
otherwise,  they  are  so.  (c)  Thus  the  erecting  a  scaffold  to 
repair  a  bouse  to  a  reasonable  extent,  or  the  unloading  a  cart 
or  waggon,  and  the  deUvery  of  any  large  articles,  as  casks  of 
liquor,  if  done  with  as  little  delay  as  possible,  are*  lawful ;  though 
if  an  unreasonable  time  were  employed  in  the  operation,  they 
would  become  nuisances,  (c)  And  on  repairing  or  rebuilding 
a  house,  care  must  be  taken  that  the  incroachment  on  the  high- 
way be  not  unreasonable,  (d)  And  a  timber  merchant,  although  * 
only  occasionally  cutting  logs  of  wood  in  the  street,  and  which  he 
could  not  otherwise  convey  into  his  premises,  would  not  be  ex- 
cused by  the  necessity  which,  in  chusing  the  situation,  he  himself 
created ;  {e)  but  the  removing  them  promptly,  and  not  suffering 
them  to  remain  on  the  highway  an  unreasonable  time,  would 
excuse  him.  (/}    So  if  stagecoaches,  carts,  or  other  carriages, 
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(r)  Ant0, 195,  6;  7  B.  &  Cres.  304; 
S  Stra.  1044  ;  1  fiorr.  143 ;  9  B.  &  C. 
95.  114;  3Bia.  C.  413;  4  Bing.  448; 
f  Hen.  B.  537  ;  11  East,  51  ;  2  Stark.  R. 
46 ;  7  TauDt.  39 ;  1 1  Price,  736  ;  but  that 
presumption  must  not  always  be  relied 
upon,  and  other  evidence  should,  if  possi- 
ble, be  addoced.  Holt,  C.  N.  P.  463. 

it)  Ante,t95,n,(jg;')  ;  but  see  11  Price, 
736. 

(t)  Supra,  note  (r). 

(tt)  13  Geo.  3,  C.78,  s.  16. 

(2)  Hawk.  c.  76,  s.  48. 


(y)  3  Campb.  21S6. 

(s)  Hawk.  c.  76,  s.  50;  Bum's  J., 
Highways,  XIII.  9. 

(a)  Id. 

(6)  See  Highway  Act,  13  Geo.  3,  c.  78t 
8. 6  to  11, 13, 14,  6S ;  and  see  Turnpike 
Act,  3  Geo.  4,  c.l«6,  s.  113, 114, 116, 
117. 

(e)  3  Campb.  231. 

(d>  1  Bo8.6cP.  407. 

(e)  3  Campb.  t30 ;  t  Roll.  Abr.  137. 

(/)  Id.  ib.;  Bac.  Ab.  Highway,  £• 
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38.  Toll-houses, 
turnpike  gates, 
and  weighing 
engines. 


ply  or  be  kept  an  unreasonable  time  in  a  public  street,  the 
owner  may  be  indicted,  (g)  And  public  exhibilions  in  a  street^ 
occasioning  a  Jarge  concourse  of  people  there,  would*  be  in- 
dictable. (A)  But  a  mere  transitory  obstruction,  as  distributing 
band^bilb  in  a  public  highway,  is  not  illegal,  (t)  Nor  is  it  in- 
dictable to  build  a  house  higher  than  before,  whereby  the  street 
becomes  darker. (J)  But  these  and  other  matters  of  the  like 
nature  are  now  usually  regulated  by  particular  local  acts,  as  in 
those  relating  to  the  metropolis.  ^  Offences  of  a  criminal  nature 
to  highways  and  turnpike  roads,  arc  in  general  punishable 
Imder  the  particular  provisions  of  the  general  Highway  or 
Turnpike  Acts  or  local  acts.  A  small  nuisance  occasioned  by 
an  act  producing  great  public  benefit  may  be  excused,  (k) 

38.  Toll-houses,  Turnpike  Gates,  and  Weighing  Engines. 
These  are  a  description  of  corporeal  property  fixed  to  the 
realty,  as  the  places  and  means  of  securing  the  receipt  of  the 
principal  property,  which  is  incorporeal,  viz.  tolls  and  penalties 
for  their  nonpayment.  These  are  usually  regulated  and  pro- 
tected by  the  general  highway  (/)  or  turnpike  acts  (m)  or  by  local 
acts.  Tlie  occupation  of  them  does  not  create  a  settlement.  (»i) 
The  interest  in  these  is  usually  vested  in  the  trustees  of  tbQ  turn- 
pike roads,  or  the  mortgagee  of  the  toll  and  toU-houses ;  and 
if  the  trustees  should  have  no  power  under  their  local  act  to 
mortgage  the  tpll-houses,  they  being  trustees  for  the  public, 
will  not  be  estopped  from  disputing  their  power  to  mortgage, 
and  may  therefore  support  ejectment  against  their  own  mort- 
gagee, (n) 

Criminal  injuries  to  these  are  punishable  under  the  7  &  8 
Geo.  4,  c.  SO,  s«  14,  which  enacts  that  if  any  person  shall  mali- 
piously  throw  down,  level,  or  otherwise  destroy,  in  whole  or  in 
part,  any  turnpike  gate,  or  any  wall,  chains,  rail,  post,  bar,  or 
other  fence  belonging  to  any  turnpike  gate  legally  erected,  or 
any  house,  building,  or  weighing  engine,  legally  erected,  he 
shall  be  guilty  of  a  mUdemeanorf  and  punished  accordingly. 

39.  Rail  roads,       39.  Rail  Roads,  &c.  are  highways  to  be  used  in  the  particu- 
tniSs^&r  W  ^'^^  TMmner  in  which  railways  are  to  be  used,  and  subject  to  the 

statutes    under  which    they  may  have  been  constructed,  (p) 


■  (£)  6  East,  427;  3  Campb.  2«4. 

{h)  1  Vent.  169  ;  1  Mod.  76 ;  Bac. 
Ab.  Kuisance. 

(0  1  Burr.  516. 

p)  1  Ld.  Raym.737. 

ht)  AnU,  19S,  note(n}  j  but  see  1  B. 
&  Adolp.  441. 

(0  13  Geo.  3,  c.  7B. 


Cm^  3  Geo.  4,  c.  1«6. 


^  ,  STerm  Rep.  171. 

(o)  See  in  general  Tucker  on  Trade,, 
116.  117;  «  Giit.  Com.  L.  135>  136; 
S  n.  &  Aid.  646  ;  10  Vet.  99. 

(p)  2  B.  &  Aid.  6X6.  See  S  B.  & 
Adolp.  441. 
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Waggon  ways  and  tracks  are  particalarly  named  in  the  Malidous 
Injury  Ad,  7  &  8  Geo.  4^  c.  30 ;  (g)  and  the  S4th  section  of  the 
same  dot  wouM  extend  to  any  wilfal  or  malicious  injury  to  a 
rati  ractd;  and  injuries  in  the  nature  of  larceny  to  the  iron^  or 
other  materials  of  a  rail  way,  would  constitute  offences  against 
the  7  8t  8  Geo.  4,  c  39,  sect.  44. 


CHAP.  IV. 

I.    RiGBTl 
TO  RXAL 

Props  RTr. 


II.  Incorporeal  Real  Property  is  so  termed,  because  it 
has  no  "  corpu$^  and  is  not  tangible  or  yisiUe,  nor  is  the 
object  of  the  senses,  but  itself  exists  only  in  legal  contempla- 
tion ;  though  it  may  produce  somethmg  substantial  and  benefi* 
cial  to  the  owner,  as  in  the  instance  of  the  right  to  tithes,  and 
in  that  respect  it  is  principally  distinguished  from  corporeal 
real  property,  such  as  land  and  bouses.  The  corporeal  pro- 
perty is  the  land  itself;  the  incorporeal  is  merely  the  right  to 
have  some  pari  only  of  the  produce  or  benefit  of  such  corporeal 
prop^ty^  or  to  exercise  a  right,  or  have  an  element  or  privi* 
lege  or  advantage  over  or  out  of  it*  The  possesion  of  corpo- 
real property,  as  houses  and  lands,  is  capable  of  actual  and 
TisiUe  delivery  and  transfer,  and  is,  therefore,  said  to  lie  in 
livery  (meaning  delivery  of  seisin)  or  possession.  Whereas 
incorporeal  property  is  incapable  of  actual  possession^  and 
passes  by  the  mere  deed  of  grant,  and  is,  therefore,  said  to 
He  fn  grant. (tt)'  Sucb  as  advowsons,  tithes,  commons,  ways, 
rents,  &c.  which,  together  with  all  other  freehold  easementSf 
must  be  granted  by  deed,  and  pass  by  the  execution  of  such 
deed*  without  any  actual  or  supposed  defivery  of  any  thing 
tangible.  (0  The  instance  of  an  advowaon  well  illustrates  the 
nature  of  an  incorporeal  hereditament.  It  is  not  itself  the 
bodily  possession  of  the  church  and  its  appendages,  but  is 
merely  the  right  to  give  some  other  man  a  tide  to  such  bodily 
possession.  It  is  not  a  jus  habendi  but  a  Jus  dtepouendi.  The 
right  of  advowson  is  not  the  ol)ject  of  the  sight  or  touch,  and 


11.  Ikcorpo- 

RXAL  RbaL 
PROPBHTT.(r) 

1.  Defined,  and 
in  what  respecU 
it  dilTers  from 
corporeal  real 
property,  and 
also  from  per- 
sonalty. 


(f  )  S«ct.  6. 

(r)  See  diTisioo  of  subject,  t^nU,  145  to 
15a 

(s)  Co.  lit.  9, 178 ;  Com.  Dig,  Gnmi. 
But  incorporeal  beredltBiBents  will  pais 
bj  other  kinds  of  conTeyanees  than  mere 
araotsj  as  by  baiKain  and  sale,  Cro.  £L 
166 ;  coveiiaat  to  stand  seised*  4  Com. 
Dig.  136 ;  or  lease  and  reieaw,  Id.  ib. 
145> 

(0  Id.  ibid. }  2  Bla.  C.  314,  316.     A 


lease  for  any  nainber  of  yean  of  Imnd  may 
eTen,  since  tbe  statute  against  frauds,  be 
created  by  writing  signed  by  the  lessor ; 
bat  a  lease  for  years  of  an  incorpvnal 
thing  (as  a  several  Juhery  in  the  ann  at 
the  sea  or  navigable  river)  con  only  be 
made  by  lease  under, ieal,  5  Bar..  &  Ures. 
875.  So  a  lease  of  lilies  must  be  by 
deed,  or  tbc  lessor  is  still  rateable,  4 
Man.  &  Ry.  434  >  9  a  6(  Cres.  479. 
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yet  il  perpetually  exists  in  the  mind's  eye  and  in  contemplation 
of  law.  It  cannot  be  delivered  from  man  to  man  by  any  visible 
bodily  transfer,  nor  can  corporeal  possession  be  had  of  it  by 
the  owner,  for  the  latter  exclusively  belongs  not  to  the  patron 
but  to  the  person  whom  he  has  a  right  to  present.  The 
patronage  can,  therefore,  be  only  transferred  by  operation  of 
law  and  grant  under  seaL(«)  The  right  of  advowson,  entitling 
the  owner  to  present  to  the  church,  when  vacant,  an  ecclesias- 
tical relative  or  friend,  and  reward  merit,  is  of  high  estimation, 
and  saleable  for  large  sums  of  money,  but  the  possession  of 
such  right  can  never  legally  produce  pecuniary  advantage  ta 
its  owner,  as  he  cannot  sell  the  next  presentation  without  being 
guilty  of  simony  when  the  church  is  either  vacant,  or  the 
incumbent  tit  extremis  ;{x)  though  a  sale  of  the  next  presenta- 
tion, the  church  being  then  full,  is  valid,  (y) 

There  are  several  circumstances  in  which  at  common  law, 
and  also  by  statute,  incorporeal  hereditamenU  differ  materially 
from  corporeal  real  property  and  also  from  personalty,  andjirsi 
as  respects  their  creation  and  the  modes  of  transfer,  and  the 
evidence  of  title.  Corporeal  real  property,  before  the  statute 
against  frauds,  passed  by  verbal  feoffment  and  livery  of 
seisin  or  possession ;  whereas  a  deed  of  grant  was  always  at 
common  law  and  still  is  essential  to  the  creation  or  transfer  of 
a  freehold  interest  in  any  incorporeal  hereditament  or  ease- 
ments, and  consequently  in  general  a  mere  verbal  or  written 
authority,  not  under  seal,  to  present  to  a  living,  or  to  use  a 
right  of  common  or  way,  or  other  easement,  passes  no  substan- 
tial permaneni  right  or  interest,  but  is  at  most  a  mere  license  or 
excuse,  in  general  revocable  at  will.  {«)  Again :  a  right  to 
or  interest  in  real  property  corporeal  cannot  be  claimed  by 
grant  or  by  prescription,  which  supposes  it,  but  must  be 
claimed  by  sixty  years'  exclusive  seisin,  or  by  feoffment,  or  by 
lease  and  release,  or  covenant  to  stand  seised,  &c. ;  whereas 
as  regards  incorporeal  real  property,  it  must  alwai/s  have  been 
claimed  by  custom,  or  by  express  or  supposed  grant,  or  by 


(u)  f  Bla.  C.  31 ,  3t ;  note,  it  is  there 
stated  that  an  advowaon  may  pass  by 
verbal  grant,  btit  that  position  is  clearly 
erroneous,  Co.  Lit.  9  ;  1  Saond.  228. 

<ff)  Cro.  Eliz.  685  ;  19  Vin.  Ab.  458 ; 
t  Bla.  R.  1052. 

(y)  3  Cm.  Die.  33. 

(s)  5  Bar.  &  Cres.  t«l  to  875 ;  8  Bar. 
it  Cres.  S93;  4  East,  IQT;  9  Bar.  & 
Cres.  479.  It  has  been  well  obserred, 
that  it  is  singular  how  in  the  teeth  of 
the  statute  against  frauds,  99  Car.  t,  c.  3, 


s.  1  Ac  4,  it  has  been  held  that  a  parol 
license  or  agreement  may  still  create  a 
perfect  right  to  enjoy  an  easement.  See 
Sugden,  V'^end.  &  P.  8th  ed.  73,  referring 
to  Sayer*s  Rep.  3  ;  8  East,  308,  &c.  It 
is  equally  singolar  that  it  should  have 
been  settled,  that  a  mere  deposit  of  deeds, 
without  even  a  written  meraorandttm, 
shall  create  an  equitable  nurtgnge,  and 
consequently  in  effect  a  substantial  inte- 
rest in  land  wi(lx>ut  writing. 
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prescription,  which  supposes  sucli  a  grant ;  or  now,  under  the 
important  recent  act,  by  alleging  the  continued  enjoyment  of  the 
right  of  common,  way,  watercourse,  use  of  the  water,  ancient 
kghts,  or  other  easements,  (except  tithes,  rents,  and  services) 
for  one  of  the  periods  mentioned  in  the  act,  viz.  sixty,  forty, 
thirty,  or  twenty  years,  according  to  the  subject-matter  claimed 
and  other  circumstances,  (a) 

Incorporeal  hereditaments  differ  also  from  corporeal  in  respect 
of  many  of  their  incidents,  privileges,  and  liabilities.  In  general, 
no  incorporeal  hereditament  or  mere  easement,  however  valu- 
able, (excepting  rents-charge,  {b)  tithes,  and  tolls  of  fairs  and 
markets,)  (c)  give  no  right  to  vote  in  an  election  of  a  representa- 
tive in  parliament. 

Nor  are  the  same  rateable  to  the  relief  of  the  poor ;  and  it  is 
only  under  the  express  terms  of  43  Eliz.  c.  2,  s.  1,  that  they  can 
be  so  rated,  as  in  the  instance  of  tithes  impropriate :  and  pro- 
portion of  tithes  and  mere  rights  of  common  or  way  are  not  rate- 
able, {d) 

Some  incorporeal  hereditaments  are  capable  of  being  ex- 
tended  under  an  elegit  the  same  as  corporeal  property,  as  for 
instance  a  rent-charge.  (^)  But  not  a  rent-seek,  (/)  nor  an 
advowson  in  gross.  (^) 

In  general,  also,  incorporeal  property  having  no  corpus,  and 
not  being  the  object  of  touch  or  force,  the  remedies  are  peculiar; 
and  ejectment,  trespass,  and  trover  are  inapplicable,  unless  ex- 
pressly given  by  particular  statute,  as  in  the  case  of  ejectment 
for  tithes.  (A) 

With  respect  to  tenure,  and  the  modes  of  acquiring  incorpo^ 
real  hereditaments,  many  of  them  may,  like  corporeal  real  pro- 
perty, be  of  copyhold  tenure.  Thus,  a  fair  or  a  market  ap- 
pendant to  a  manor  may  be  granted  by  copy  of  court  roll,  (i) 
So  tithes,  &c.,  when  the  custom  will  warrant  ;(i)  and  many 
incorporeal  things  may  pass  by  themselves  without  land,  and 
without  any  relation  to  land,  by  copy  of  the  court  roll.(/) 

The  rights  to  most  incorporeal  real  hereditaments  descend 
from  ancestor  to  heir  the  same  as  corporeal  real  property,  in 
which  respect  they  differ  from  personalty,  which  upon  the  death 


CHAP.  IV. 
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TO  Real 

PROPKRTY. 


(a)  f  &  3  W.  4,  c  71 ;  tec  more  foilj 
|wit,  tiL  Frueripiitm  mud  CiuUmL 

(6)  If  dniy  registered  ouder  S  Geo. 
S,  c.  f  4. 

(c)  See  Wordsworth,  Elections,  89. 

(d)  9  Bar.  &  Cres.  827 ;  Bom's  J., 
Poor,  68, 85 ;  see  ezceptuxit,  mhU,  181,  f . 

(c)  Gilb.  Ex.  39;  Moor,  3S. 


(/)  Cro.  Elis.  656. 
(g)  Gilb.  Ex.  39. 

(h)  t  StFR.  834;  Ld.  Rnym.  191 ;  5« 
H.  8,  c.  7;  Adams'  Eject.  18. 

ft)  Willes,  314. 

[k)  Id.  ibid. 

:0  Id.  ibid. 
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of  the  owner  pass  to  the  executor  or  administrator  for  the  be- 
nefit of  creditors  or  legatees^  or  next  of  kin.  There  is  one 
exception  to  this  rule  as  regards  an  advowson,  when  the 
executor  may  be  entitled  to  present,  and  not  his  heir,  as  10  the 
case  of  an  advowson  appendant  to  a  manor  where  the  lord  dies 
leaving  th&church  vacant,  {m)  So  with  respect  to  tithes,  there 
cannot  be  an  attcient  descent,  because  laymen  were  formerly  in- 
capable of  holding  them  before  the  dissolution  of  the  monas- 
teries, (ft)  So  a  devise  of  incorporeal  real  tenements  or  here* 
ditaments  must  be  attested  by  thi'ee  witnesses^  whereas  in  the 
case  of  personalty  and  copyhold  no  attestation  is  required,  (o) 
In  observing  upon  the  words  ^'  appendant  and  appurtenant/*  we 
have  seen  when  the  different  kinds  of  incorporeal  rights  to  real 
property  may  with  propriety  be  claimed  as  appendant  or  appur- 
tenant to  particular  and  what  descriptiona  of  corporeal  real 
property,  {p) 


Secondly,  Seve- 
ral kinds  rf  in- 
corporeal  real 
property* 


Incorporeal  hereditaments  are  of  two  descriptions,  the  Jirst 
usually  annexed  to,  or  used  and  enjoyed  with»  some  particular 
corporeal  real  property,  and  either  essential  to  or  useful  in  the 
enjoyment  thereof,  such  as  ancient  windows,  pewe,  (ej)  commons, 
private  ways  or  private  watercourses.  The  second  may  be 
enumerated  rights  whoUy  unconnected  with  and  independent 
of  the  possession  or  enjoyment  of  any  real  corporeal  property, 
such  as  advowsons,  tithes,  officer,  dignities,  franchftses^  corro- 
dies,  pensions,  annfdtieSi(r)  rents  and  services,  rent^^barge, 
rent-seek,  quit  rents,  fee  farm  rents,  rack  rent,  and  corti  and 
other  rents. 


1.  Ancient 
lights.(*) 


1.   An  ancient  windotc  may  be  classed  under  incorporeal 
hereditaments,  for  the  right  to  the  enjoyment  of  it  may  be 


(m)  8  Bing.  490,  498,  501 ;  7  B.  & 
Cres.  113 J  Toller's  Exec.;  see  post,  p. 
«17. 

(n)  See  t  New  R.  491,  where  a  rec- 
tory in  Kent,  formerly  belonging  to  one  of 
tile  dissohed  wonasteries,  liaving^  bevn 
granted  by  Heu.  8,  to  a  layiofmy  to  be 
hold  en  in  fee  by  Icnigkt  service  in  capite, 
it  was  held  that  the  lands  and  baildings 
thereon  wne  descendible  according  to  the 
custom  of  gavelkind,  but  that  tbe  tithes 
descended  according  to  the  oommon  kw. 
See  aisp  U.  ChsUy  on  Deacentt,  «0O. 

(o)  29  Gar.  2,  c.  5,  a.  5 ;  but  noite,  that 
act  only  names  lands  and  tenenxsnts, 
omitting  "  hereditamentt.** 

(  p)  Ante,  155  to  158. 

(f)  See  2  Bla.  C.  21.    It  will  be  ob- 


served that  Blackttoiie  aingulaily  mea* 
tions  pews  as  partaking  of  personal  pro- 
perty, descending  bv  custom. 

(r)  '*  Annuities"  is  a  term  now  techni- 
cally applicable  only  to  such  annual  pay- 
ments as  are  not  diarged  opon  or  issuing 
out  of  land,  and  cannot  tbenefore  be  styled 
incorporeal  hereditaments,  chough  so  stated 
by  Blackstone. 

(s)  See  in  general  the  cases  collected, 
S  Chit.  Fl.  5ib  «d.  768. 769,  in  notes,  and 
see  2  Bla.  C.  40X  and  notes.  Blaci stone 
ttngularlif  treat*  tbe  right  to  an  ancient 
wuidow  amongst  rights  to  persanai  pro- 
perty by  occupancy.  See  furUier,  post, 
<iiap*  vffi.,.  as  to  injunctioBS  to  prevent 
the  dbstmctioii  of  mi  aacieol  fight,  and 
tit.  Presertptim, 
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defined  to  be  a  right  to  free  access  of  light  and  air  oeer  hnd 
of  another  persomy  adjoining  to  the  btdlding  in  which  tjbie  window 
is  placed,  so  as  to  prevent  the  owner  of  such  adjiioent  land 
from  building  or  using  his  land  so  freely  as  he  otherwise  migbt 
have  done,  and  precluding  him  from  so  enjoying  it  as  to  obstruct 
in  any  sensible  degree  the  light  or  air  from  mtering  through 
such  window  or  other  apperture.    The  uninterrupted  permis- 
sion by  an  owner  in  fee  to  his  neighbour  thus  freely  to  use 
such  window  for  twenty  years,  at  common  law,  afforded  pre- 
sumption  of  a  grant  by  deed,  founded  upon  adequate  consider- 
atioD,  of  the  free  use  of  the  light  and  air  over  the  land  of  the 
adjacent  owner  through  such  window,  (0  and  now  by  express 
enactment  such  long  eiyoyment  creates  an  absolute  and  inde- 
feasible right,  so  that  ailer  the  lapse  of  that  time  no  building 
could  legally  be  erected  on  the  adjacent  ground,  occasioiung 
any  sensible  diminution  of  the  light  and  air,  unless  it  can  be 
shown  that  the  enjoyment  originated  by  a  qualified  consent  or 
agreement,  expressly  made  or  given  by  deed  or  in  writings  $6 
as  to  exclude  the  presumption  of  an  absolute  grant;  and  conse- 
quently, every  owner  of  property  adjoining  a  window  that  has 
not  been  erected  nearly  twenty  years,  should  take  care  wiUiin 
that  time  either  to  obstruct  it,  or  have  some  writing  signed  by 
the   owner  of  the  window,   qualifying  -hb  otherwise  perfect 
right. («)  On  the  other  hand,  if  an  ancient  window  has  been 
shut  up  for  more  than  twenty  years,  it  loses  its  privilege,  as 
that  nonuser  affords  a  presumption  of  a  release  of  the  prior 
right,  (x)    But  the  circumstance  of  an.  ancient  window  having 
been  built  contrary  to  the  Building  Act,  affords  no  defeaee  tb 
an  action  against  a  private  individual  for  obstructing  it(y) 
Where  the  owner  of  an  entire  plot  of  ground  builds  two  or 
more  houses  upon  it,  and  afterward^  separates  the  ownership 
or  occupation,  each  party  taking  a  part  impliedly  engages  not 
to  alter  or  affect  the  existing  state  of  the  buildings,  and  in  that 
case  even  six  years,  or  less,  will  give  as  perfect  a  right  to  the 
free  use  of  a  modem  window,  as  in  other  cases  .tweofy  years 
adverse  enjoyment  would  create. (s)    The  remedies  for  injuries 
to  ancient  windows  are  abatement  of  the  nuisance  or  by  an 
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(r)  But  such  a  presojDpttoii  is  excluded 
bj  the  custom  of  London,  3  Swan.  535. 
See  1  Mood.  &c  M.  350,  as  to  this  custom ; 
bat  see  2  &  3  W.4,  c.7],  atfecting  all 

such  CttStOIDS. 

(■»)  f  &  3  W.  4,  c.  71,  8.  3,  &c;  3 
Campb.  82.  See  the  statute  stated  fully, 
pMt,  *'  Praeripti9n,"nad  in  chap.  Ix.  as  to 
LLmtidicms.  If  the  use  of  tlie  window 
commenced  during  a  tenancy  for  life,  11 


East,  512,  or  life  of  an  ecclaiastical  per- 
son, 4  B.  &  Aid.  579,  or  a  Uam  for  years 
to  a  tenant,  id.  ibid.,  the  owner  in  fee  will 
not  be  affected.  The  statute  also  provides 
for  such  exceptions. 

(2)  3  Campb.  514. 

iy)  1  Marsh.  140. 

(*)  1  Price,  «7 ;  1  Lev.  12«;  R.  &  M. 
24 ;  1  M.  &  M.  396,  400 ;  2  Saond.  114, 
n.  4. 
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action  on  the  case,  if  the  obstruction  or  other  nuisance  was 
committed  off  the  land  of  the  owner  of  the  window,  or  by  an 
action  of  trespass,  if  the  injury  were  by  fastening  {i  wooden  or 
other  obstruction  into  the  owner's  wall  or  window,  and  the 
action  might  be  repeated  even  by  a  reversioner  (a)  for  every 
continuance  of  the  nuisance.  But  when  the  right  to  an  ancient 
light  is  about  to  be  obstructed,  the  best  course  is  immediately 
to  file  a  bin,  and  move  a  Court  of  Equity  for  an  injunction  to 
jprer^9»/ the  erection  of  the  injurious  building.  (6)  Where  an 
old  house  is  pulled  down  wherein  were  ancient  lights,  and  a 
new  one  built,  the  lights  in  the  new  house  must,  it  has  been  said, 
be  in  the  same  place,  and  of  the  same  dimensions,  and  not  more 
in  number  than  the  lights  in  the  old  house,  (c)  though  it  should 
seem  on  general  principles,  that  a  new  building  on  the  same  scite 
would  in  general  be  entitled  to  the  same  rights  as  the  former.(</) 
It  has  been  held,  that  if  a  building,  after  having  been  used 
twenty  years  as  a  malthouse,  is  converted  into  a  dwelling-house, 
it  is  in  its  new  state  entitled  only  to  the  same  degree  of  light  as 
was  necessary  to  it  in  its  former  state,  and  that  the  owner  of  the 
adjoining  ground  might  therefore  lawfully  erect  a  wall  which 
prevented  the  admission  of  sufBcient  light  for  domestic  pur- 
poses, if  what  was  still  admitted  would  have  been  enough  for 
the  making  of  malt  {e) 


S*  Pews. 


S.  Pews.  The  right  to  sit  in  a  pew  is  treated  by  Blackstone 
as  of  a  personal  nature,  that  may  descend  by  custom  immemo- 
rial, without  any  ecclesiastical  concurrence,  from  ancestor  to 
heir ;  but  it  seems  clearly  to  be  at  least  an  incorporeal  interest 
in  real  property,  (f)  It  is  not  an  exclusive  title  to  the  pew 
itself,  as  a  corporeal  real  estate,  but  is  a  right  merely  to  sit  or 
be  there  at  particular  times,  for  the  specific  purpose  of  attend- 
ing divine  service ;  for  which  reason  trespass  is  not  sustainable 
against  a  stranger  for  sitting  therein,  but  case  is  the  proper 
remedy ;  (g)  though  for  actually  breaking  and  injuring  the 
wood-work  of  a  pew,  it  has  been  said  that  trespass  might  be 
sustained  by  the  owner  against  a  mere  wrong-doer.  (A)    And 


(a)  Shadwell  r.  Hutchinton,  f  B.  & 
Adolp.  97  ;  9  Bar.  &  C.  591 ;  t  Mood.  & 
M.S50. 

(6)  2  Ross.  R.  191,  and  poU,  chap. 
▼III. 

(c)  2  Vera.  646,  ad  quart, 

(d)  Anu,l&l ;  1  Campb.  S2t ;  SCampb. 
81 ;  9  B.  &  Adolp.  164. 

(0  1  Campb.  Sf9, 595. 

(/)  SlnsU  909;    19  Coke,  105;  H. 


Chit.  Desc.  959.  It  appears  to  descend 
or  pass  by  alienation  of  the  boose,  not  hy 
anv  autom,  but  of  common  right ;  and  see 
9  B.  &  Adolp.  164,  as  to  the  subdivision 
of  tills  right  between  several  occapiers. 

(g)  IT.  R.  430;  5  B.&  Ald.S61,p«r 
Holroyd,  J. ;  8  B.  &  C.  994. 

(A)  S  Bing.  137, 138 ;  9  RoU.  R.  140; 
Palm.  46. 


THEIR  INJ^HIES,  AND  HEMEDIPS  IN  PARTICULAR. 


m 


an  action  of  trespass  for  breaking  and  entering  a  chapel  and 
destroying  the  pews  will  lie  at  the  suit  of  a  perpetual  curate  of 
an  augmented  parochial  chapelry,  even  against  the  chapel 
warden,  (i)  The  right  to  sit  in  a  particular  pew  in  a  church 
arises  either  (vom  prescription,  as  appurtenant  to  amessuage^  and 
which  presumes  a  faculty,  or  from  an  actual  faculty  or  grant  from 
the  ordinary,  who  has  the  disposition  of  all  pews  de  novo,  and 
which  are  not  claimed  by  prescription,  {k)  In  an  action  upon 
the  case  at  law  for  a  disturbance  of  the  enjoyment  of  a  pew  in 
the  body  of  the  church,  if  the  plaintiff  claim  it  by  prescription, 
he  must  state  it  in  the  declaration  as  appurtenant  to  a  messuage 
in  the  parish.  (/)  But  it  is  said  that  a  pew  in  the  aisle  or  chan*  * 
eel  of  the  church  may  be  prescribed  for  in  respect  of  a  house 
out  of  the  parish,  (m)  This  prescription  may  be  supported  by 
an  enjoyment  for  thirty-six  years,  and  perhaps  any  time  above 
twenty  years,  {n)  But  where  a  pew  was  claimed  as  appurtenant 
to  an  ancient  messuage,  and  it  was  proved  that  it  had  been  so 
annexed  for  thirty  years,  but  that  it  had  no  existence  before  that 
time,  it  was  held  that  this  modern  commencement  defeated  the 
prescriptive  claim,  (o)  In  an  action  against  the  ordinary  the 
plaintiff  must  allege  and  prove  repairs  of  the  pew.  (p)  But  a 
possessory  right  to  a  pew  is  sufficient  to  sustain  a  suit  in  the 
Ecclesiastical  Court  against  a  mere  disturber,  {q)  The  faculty 
and  a  prescription,  which  supposes  it,  cannot  be  granted  of  a 
pew  in  the  body  of  the  church  to  a  man  and  his  heirs,  but  it 
must  be  in  respect  of  a  messuage  within  the  parish,  (r) '  The 
right  to  sit  in  a  pew  may  be  apportioned  :  and  therefore  where 
by  a  faculty  reciting  that  A,  had  applied  to  have  a  pew  appro- 
priated to  him  in  the  parish  church  in  respect  of  his  dwelling- 
house,  a  pew  was  granted  to  him  and  his  family  for  ever,  and 
the  owners  and  occupiers  of  the  said  dwelling-house ;  and  the 
dwelling-house  was  afterwards  divided  into  two ;  it  was  held 
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(i)  9  Yonng  &  J.  965. 

(k)  Gibbs'  Cod.  2S1  ;  see  generally,  as 
to  tbe  right  to  pews,  1  Phill.  £.  C.  3X6  ; 
see  a  dedaratioo  stating  a  facuitj,  2  B.  6c 
Adolp.  164. 

(0  5  B.  &  Aid.  S56  ;  8  B.  &  Cres.  294. 

(m)  Forrest.  R.  14, 16 ;  5  B.  &  A.  361 , 

(n)  1  T.  R.  428;  2  &  3  W.  4,  c.7l. 

(o)  6  T.  R.  296;  but  now  see  2  &  5 W. 
4»c.71. 

(p)  1  Wils.  326 ;  8  B.  &  C.  280 ;  2 
Man,  &  &.  S18,  S.C.;  Loft's  R.  423; 
Tidd,  9  ed.  444. 

(f)  .1  PbU.  E.  C.  316;  see  farther,  the 
cases  and  precedents,  Forrest.  R.  14 ;  1 

VOL.    I. 


Young  &  J.  583 ;  2  Chit,  on  Pleading, 
817,  note  (a) ;  Com.  Dig.  Action  on  Case 
for  Disturbance,  A.  S. ;  2  Saund.  175,  c.  d. 
Evidence ;  see  3  Campb.  288 ;  2  B.  & 
Adolp.  164.  The  right  is  described  "for 
piaiiitiffand  his  family,  inhabiting  a  named 
messuage  with  the  appurtenances,  to  have 
the  use  and  benefit  of  a  certain  pew  in  the 
parish  church  of,  &c.  to  hear  and  attend 
divine  service  celebrated  therein,  as  to 
the  said  messuage  and  tenements  belong- 
ing and  appertaining ;"  or  it  may  be 
claimed  as  "  the  right  and  privilege  and 
liberty  of  sitdng,"  &c. 

(r)  1  T.  R.  428 ;  Forrest.  R.  14 ;  5 
B.&  C.  1 ,  ante,  155,  note  (/e),  supra,  ('()(/). 
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OHA^.  IV*  that  the  oocapier  of  one  of  the  two,  though  constitoting  a  vety 
^<toRElt*  <MMi//  part  of  the  original  messuage,  had  some  right  to  the  pew, 
F»ep»RTY.  and  in  virtue  thereof  might  maintain  an  action  against  a  wrongs 
doer.  («)  If  a  faculty  for  annexing  a  pew  to  a  messuage  has 
been  obtained  by  surprise  or  undue  contrivance,  it  may  be 
revoked.  (^)  But  a  sentence  in  the  Ecclesiastical  Court  or 
Court  of  Arches,  relative  to  the  right  to  a  pew,  is  not  conclusive 
evidence  of  the  plaintiff's  right  in  an  action  for  disturbance, 
even  between  the  same  parties.  («) 

s.CemiDoni.(s}      S.  Commons.   The  rights  to  use  these  are  incorporeal  here^ 

ditatnents,  being  merely  rights  to  take  part  of  the  produce  or 
profits  of  another's  land  or  water  therein^  such  as  to  feed  cattle, 
to  dig  turf,  to  cut  wood,  to  catch  fish,  or  the  like,  and  are  tbere^ 
fore  principaUy  of  four  sorts,  vis.  common  of  pasture,  tutkary, 
estovers,  or  piscary,  being  no  right  to  the  land  itself^  but  merely 
to  a  part  of  the  produce,  to  be  taken  in  a  certain  manner,  {y) 
These  we  have  seen  are  distinguishable  from  beast-gates,  cattle- 
gates,  fold-courses,  &c.  which  are  cKclusive  corporeal  rights  to 
the  pasture  upon  certain  lands.  (2)  Being  incorporeal  interests 
not  expressly  named  in  the  statute  43  £liz.  c.  2,  these  mere 
rights  of  common  are  not  in  general  directly  and  eo  nomine  or 
separately  rateable  to  the  poor,  though  in  effect  they  are  so 
rated  when  attached  to  land,  because  the  land  to  which  they 
are  appendant  or  appurtenant  may  be  rated  higher  in  respect 
of  the  annual  value  being  increased  by  the  circumstance  of 


(1)  SB.  &  Adolp.  164. 

<t)  BuU  V.  Jones,  t  Hagg.  Ecc.  R.  4tr. 

(tt)  S  T.  R.  659. 

(x)  As  to  appendanis  and  appurten- 
ances, ante.ldS;  astu  rights  of  common  in 
5enera},  see  Cora.  Dig.  tit.  Common  ;  Bac. 
Lb.  Common;  Selwyn,-N.  P.  tit.  Com. ; 
Saund.  Rep.  Index,  tit.  Com.  The  belter 
cultivation,  improvement,  and  regulation 
of  common  fields,  wastes,  And  commons  of 
pasture,  is  effected  by  '29  Geo.  2,  c.  36, 
s.  1,  Si  Geo.  t,  c.  4t,  13  Geo.  3,  &  81 ; 
flnd  the  38  Geo.  3,  c.  65,  contains  regola- 
tions  for  preventing  the  depasturing  of 
forests,  commons,  and  open  fields,  with 
•heep  or  lambs  affected  with  the  scab  or 
mange.  The  general  inclosare  act,  41 
Geo.  3,  c  109,  (amended  by  1  &  f  Geo.  4, 
c.  t3«)  extends  to  all  commons,  which, 
however,  is  not  to  operate  against  the  ex- 
press provisions  of  any  local  act.  See  sect* 
44;  1  B.  &  Aid.  630;  3  M.  &  S.  127. 

In  general,  to  sustain  a  common  of  pas* 
tore,  a  party  should  h«ve  land,  and  not 
merely  a  house  witfaoatattrtilage,  5T.  R.j 


46 ;  bat  see  5  Taunt.  $44.  A  copyholder 
mast  prescribe  in  the  name  of  the  lord  of 
his  manor  for  common  on  another  manor,  5 
Taunt.  o6b ;  Saund.  Rep.  Index. Common. 
Twenty  years'  adverse  exchision  bars  fh6 
right,  <  Taunt.  160;  and  on  tlie  other 
hand,  twenty  years'  uninterrupted  user  in 
general  gives  the  right,  8  &  3  W.  4, c.  71. 
As  to  the  right  to  approve,  2  T.  R.  391  ; 
3  T.  R.  445 ;  1  Siark.  lOt ;  Rast.  £mr. 
6t6,  err  \  Tbomps.  Enc  453,  Uiid^r  the 
inclosure  act,  within  what  timte  to  appeal 
•gainst  allotment  decision,  3  M.  &  S.  If7« 
What  title  to  an  allotment  before  award, 
18  Ves.  J.  tor ;  f  Bar.  &  AW.  171. 

(jy)  A\\  sorts  of  common  bear  a  mta- 
blance.to  common  of  pasture ;  but  in  obO 
respect  they  go  further,  common  of  pas- 
tui;«^  being  a  right  only  of  Cecdiiig  on  the 
herbage  of  the  soil ;  but  common  of  tw* 
b^ry  and  others  are  a  right  of  takiig^ivay 
the  very  soil  itself,  t  Bla.  C.  S4,  35^ 

(s)  Ante,  181,  189 ;  Roll.  Ab.  40t ; 
Cro.^r.  43«  ;  7  T.  R«  €71 ;  1 T.  R,  157  J 
ST.  R.  409;  tfSthuMM. 
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having  th6  right  of  common  attached  to  it.  (a)  But  when  the 
right  of  common  is  of  an  exclusive  nature,  as  in  the  case  of 
cattle-gates  and  beast^gates,  so  as  to  give  the  sole  or  exclusive 
right  of  pasture^  it  is  otherwise :  (&)  and  as  there  may  eiist 
such  an  exclusive  right,  it  has  been  held  that  after  verdict  a 
declaration  in  ejectment  for  land,  and  also  for  ^'common  of 
pasture"  generally,  without  alleging  that  it  was  appendant  to 
the  land,  is  sufficient ;  (c)  though  in  general  ejectment  for  mere 
right  of  common  of  pasture  separately  is  not  sustainable :  (d^) 
and  in  general  for  disturbance  of  this  right  case  is  the  proper 
remedy,  and  not  trespass,  unless  where  cattle  have  been  driven 
or  chased  off  the  common,  (e)  In  taking  a  conveyance  or 
lease  of  land,  to  which  a  right  of  common  is  supposed  to  be 
attached,  care  should  be  observed  to  ascertain  whether  the 
right  is  legally  appendant  or  appurtenant,  or  whether  the  pre- 
scriptive right  may  not  have  been  extinguished  by  unity  of 
•eisin ;  and  if  there  should  be  any  doubt,  then  words  of  express 
grant  should  be  introduced  into  the  conveyance  or  lease,  or 
words  sufficient  to  pass  a  right  to  all  commons  used  with  the 
premises  conveyed.  (/)  In  pleading,  and  in  evidence  in  general, 
twenty  years'  uninterrupted  exercise  of  the  right  is  at  least 
prima  facie  sufficient,  and  sixty  years'  user  is  now  conclu- 
sive, (g) 

We  have  seen  in  a  former  page  that  common  of  pasture 
cannot  be  claimed  in  respect  of  a  house  alone  without  land ;  (A) 
but  it  may  be  in  respect  of  land  to  which  there  is  no  house 
attached ;  and  therefore  where  in  an  action  for  disturbance  of 
plaintiff's  right  of  common  the  declaration  stated  that  he  was 
possessed  of  a  house  and  so  many  acres  of  land,  with  the 
appurtenances,  and  by  reason  thereof  ought  to  have  common  of 
pasture,  &c.,  it  was. held  that  this  allegation  was  divisible,  and 
that  proof  that  the  plaintiff  was  possessed  of  land  only,  and 
entitled  to  the  right  of  common  in  respect  of  it,  was  sufficient 
to  entitle  him  to  damages  pro  tanto.  (t) 

Common  of  pasture  is  appendant,  appurtenant,  or  in  gross. 
The  fourth,  pur  amse  de  vicinage,  is  not  a  right  of  common, 
but  merely  an  excuse  for  a  trespass  when  two  commons  be  near 
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(a)  9  B.  &  Cres.  8S7  3  Bom's  J.  Poor, 

(ft)  5  East,  480;  1  B.  &  Cres.  389; 
tD.&Ry.65l;  4B.&C.750;  6D.  & 
R.  6S5 ;  Bom's  J.  Poor,  83  to  88. 

(e)  Cos.  T.  Hard.  If7 ;  1  Stnu  54 ; 
AdeoM's  Eject  S  ed.  19. 

(a)  Id.  ib. 

(e)  f  East,  154;  SWils.  S79. 


(/)  1  Taont.  S05;  Cmolam  ▼.  SUnk^ 
15  East,  108;  Wils.  310,  Sl9 ;  anU,  156, 
157. 

(^)  f  &  S  W.  4,  C.71 ;  see  further  as 
to  rights  of  common.  Com.  Dig.  tit.  Com- 
roou ;  Bac.  Ab.  Common ;  f  Bia.  C.  by 
Chitty,  32  to  35,  in  notes. 

[K)  Anu,  155 ;  bot  see  5  Taont.  f44. 

[i)  2  6.  &  AM.  360. 
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to  each  other,  and  the  cattle  of  the  commoners  have  been 
accustomed  to  wander  on  each,  in  consequence  of  there  being 
no  division  fence  between.  It  would  not  justify  one  commoner 
turning  or  driving  his  cattle  on  to  the  common  upon  which  he 
has  no  strict  right  of  pasture,  and  the  owner  of  the  soil  might 
legally  fence  one  common  from  the  other,  and  thereby  put  an 
end  to  this  mere  excuse  for  the  trespass,  {k) 

Common  appendant,  properly,  is  a  right  attached  to  arable 
land,  and  is  an  incident  of  tenure,  and  supposed  to  have  brigi- 
nated  in  the  lord  or  owner  of  a  manor  or  waste  originally,  in 
consideration  of  certain  rents  or  services,  or  other  value,  grant- 
ing out  to  a  freeholder  or  to  copyholders  plough  land  or  land 
to  plough,  and  at  the  same  time  granting  either  expressly,  but 
generally  impliedly  and  as  of  common  right  and  necessity,  com- 
mon appendant  over  his  remaining  wastes  and  commons,  so  thai 
such  grantee  might,  whilst  /m  corn  was  growing,  have  a  place 
to  turn  out  and  feed  his  horses  and  beasts  kept  to  plough  such 
land,  and  s/teep  and  other  cattle  kept  to  manure  the  same.  (I) 
Levancy  and  couchancy  are  as  incident  to  common  appendant 
as  well  as  to  common  appurtenant;  that  is  to  say,  the  occupier 
of  the  arable  land  can  turn  on  no  more  cattle  than  would  be 
proper  to  till  and  manure  his  quantity  of  arable  land,  nor  more 
than  the  produce  of  the  land  would  support  in  the  winter,  and 
consequently  the  number  as  well  as  kind  of  cattle  must  be  limited, 
with  relation  to  the  quantity  and  nature  of  his  land ;  (m)  and  it 
cannot  be  for  cattle  borrowed,  unless  they  be  used  all  the  year 
to  plough  or  manure  his  land,  (n)  and  for  that  reason  this  right 
of  common  is  apportionable  or  severable,  and  if  the  land  be 
divided  ever  so  often,  every  little  parcel  of  land  is  entitled  to 
common  appendant,  and  it  may  be  claimed  even  for  a  yard  of 
land,  because  the  aggregate  number  of  cattle  that  may  be  le- 
gally turned  on  would  not,  by  such  subdivision,  be  increased,  (o) 

Common  appurtenant  differs  from  appendant  in  respect  of  its 
origin,  not  being  necessarily  connected  with  tenure,  nor  confined 
to  arable  land,  nor  to  beast  of  the  plough,  or  for  manuring 
land,  but  may  extend  to  animals  not  generally  commonable,  as 
hogs,  goats,  or  the  like.     These  originated  in  a  grant  by  deed. 


(k)  Jdusgrave  v.  Cant,  Willes,  3 1 9»  322 ; 
Co.  Lit.  IS? ;  13  East,  348 ;  'i  Wils.  '^69; 
«  Woodes.  78  ;  4  Co.  38 ;  2  Mod.  105. 

(0  Co.  Lit.  12«,  a,  per  Willes.  C.  J. 
in  BMftett  v.  Reeve,  AViiles,  222,  3*2  ;  2 
Bla.  C.  32.  The  reason  is  not  that  tlie 
tenants  by  Uieir  tenure  were  obliged  to 
plough  the  lord's  lands,  per  Willes,  C.  J. 
Willes,  230. 


(m)  4  Vin.  Ab.  583,  pi.  6;  ajid  per 
Willes,  C.  J.  Willes.  222,  322 ;  2  Bla.;  as 
to  the  necessity  for  land  or  a  curtilage,  6 
T.  R.  46  ;  but  see  5  Taunt.  244. 

(n)  Id.  ibid. ;  Wood's  Institutes,  208, 
209. 

(«i)  4  Coke,  37 ;  8  Coke,  79,  a ; 
Willes,  222, 522  ;  ;>er  Taunton,  J.  in  2  B. 
k  Adolph.  168. 
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'Which  might  be  made  by  any  person  who  had  waste  or  other 
land  to  another  person,  owner  of  other  land,  to  have  his  cattle, 
or  a  particular  description  of  cattle,  levant  and  couchant  upon 
his  land,  upon  such  waste  or  other  land,  at  certain  seasons  of 
the  year,  or  at  all  times  of  the  year ;  and  uninterrupted  usage 
for  upwards  of  twenty  years,  during  a  tenancy  in  fee  of  the 
owner  of  the  waste,  will  afford  sufficient  evidence  of  a  corre- 
sponding right.  Such  an  express  grant  may  be  made  at  this 
day.  {p)  The  intendment  is,  that  no  person  would  make  such 
a  grant  without  limit  as  to  the  number  of  cattle,  and  that  he 
would  grant  it  only  for  such  number  as  would  be  essential  or 
useful  for  the  fair  occupation  of  the  grantee's  land,  and  conse- 
quently only  for  so  many  of  his  own  cattle  as  the  produce  of 
that  land  in  the  summer  and  autumn  can  keep  and  maintain  iq 
the  winter,  which  is  the  meaning  of  the  term  levant  and  cotf- 
chant.  Until  the  quantity  of  cattle  has  been  fixed  by  a  jury, 
the  precise  number  is  uncertain,  as  more  produce  may  be  raised 
in  one  year  than  in  another,  and  which  is  the  reason  this  is 
sometimes,  .though  inaccurately,  termed  common  sam  nombre, 
but  still  it  is  certain  in  its  nature,  and  to  be  readily  ascertained, 
with  reference  to  the  quantity  and  quality  of  the  land,  and  the 
usual  produce  and  number  of  cattle  ordinarily  kept  upon  the 
same  during  the  last  twenty  years,  (q)  In  a  plea,  therefore, 
prescribing  for  common  of  pasture  appurtenant  to  land,  it  is 
essential  to  aver  that  the  cattle  were  the  party's  own  cattle 
levant  and  couchant  on  his  land  ;  (r)  and  if  the  claim  be  for  an 
unlimited  number,  without  these  qualifying  words,  it  cannot  be 
supported ;  {ij  and  the  notion  that  common  without  stint  can 
exist  is  exploded.  (0  Common  appurtenant  may  be  apportioned 
the  same  as  common  appendant.  (») 

Common  in  gross  is  a  right  to  turn  on  for  pasture  a  certain 
limited  number  of  cattle,  and  which  may  have  been  made,  and 
still  may  be,  by  grant  under  seal,  without  regard  to  tenure  or  to 
uny  land  of  the  grantee,  and  is  merely,  to  the  grantee  and  his 
heirs  at  large,  without  qualification,  and  belongs  to  his  person, 
and  is  therefore  termed  in  gross.  It  may  be  claimed  by  pre- 
scriptive right,  which  supposes  an  original  grant  by  deed,  as  by 
a  parson  of  a  church,  or  a  sole  corporation.  It  is  a  separate 
inheritance,  entirely  distinct  from  any  landed  property,  and  may 
be  vested  in  one  who  has  not  a  foot  of  ground  in  the  manor,  (x) 
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( |»)  15  East,  116. 

(a)  t  Browni.  101;  1  Ventr.  54;  5 
T.  R.  48;  1  B.  &  Aid.  706  ;  Kogcrt  v» 
Btntteadt  Selwy.  N.  P.  tit.  Common. 

(r)  1  Saund.  $8«  343;  t  Sauiid.  346, 
n.  1;8T.R.396. 


(t)  Willes.  «3« ;  8  T.  R.  S96. 

?0  Id.  ibid,  overruling  what  is  said  in 
2  Bla.  C.  34. 

(tt)  AntCt  21S,  note  (o)  ;  2B.&  Adolp. 
168. 

(j)  t  Bla.  C.  34. 
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and  it  is  never  parcel  of  a  manor,  (y)  It  follows  that  levancj 
and  couchancy  is  not  essential  in  the  exercise  of  this  right*  (z) 
Under  the  old  settlement  acts,  13  &  14  Car.  2,  a  right  of  com- 
mon in  gross,  as  the  going  of  two  head  of  cattle  on  a  common, 
was  holden  to  give  a  settlement,  (a)  A  fold-course  for  not  ex- 
ceeding SOO  sheep  may  be  granted  even  by  the  owner  to 
another.  (6) 

Common  appendant  and  appurtenant  are  frequently  con- 
founded  in  the  books,  (c)  nor  is  it  necessary  in  plectding  to 
allege  in  express  terms  whether  the  common  of  pasture  be 
appendant,  appurtenant,  or  in  gross,  for  the  court  will  judge  of 
it  from  the  nature  of  the  right  as  otherwise  claimed,  though  the 
word  pertinent  is  always  used  in  claiming  common  in  respect  of 
the  occupation  of  any  land,  {d) 

We  may  here  observe,  as  a  general  rule,  that  twenty  years* 
uninterrupted  use  of  a  common  for  a  certain  description  of 
cattle,  or  in  any  particular  way,  will  establish  a  right,  if  by  law  a 
grant  could  have  legally  been  made  to  the  extent  of  the  usage. 

4**  Private  ways.  With  respect  to  these  they  must  have 
originally  been  created  by  grant  under  seal ;  but  in  the  absence 
of  an  express  grant  they  may  be  established  by  prescription 
after  twenty  years'  uninterrupted  enjoyment.  Such  long  enjoy- 
ment  of  a  way  is  now  of  itself,  in  general,  a  sufficient  jvrifii^yiiae 
title,  Hud  forty  years  is  conclusive,  unless  it  be  shown  that  it  was 
enjoyed  by  some  consent  or  agreement  expressly  made  for  that 
purpose  by  deed  or  writing,  and  the  right  may  be  claimed 
merely  by  averring  and  proving  such  long  possession  in  the 
cases  mentioned  in  the  recent  act.  {/)  Here  also  a  purchaser 
or  lessee  should  ascertain  the  title  to  the  way,  and  if  it  be 
doubtful  whether  the  prescriptive  right  may  not  have  been  de- 
stroyed by  unity  of  seisin  or  other  means,  he  should  require  a 
fresh  express  grant,  or  at  least  words  sufficient  to  pass  all  ways 
theretofore  used  by  the  prior  occupiers,  {g)  The  word  '*  belong" 
ing  to'*  is  only  synonymous  to  **  appurtenant,"  and  not  equivalent 
to  the  word  "  used/'  and  will  not  pass  a  way  extinguished  by 
unity  of  seisin,  unless  it  be  a  way  of  necessity.  (A)  Injuries  to  a 
right  of  way  may  in  general  be  remedied  by  abatement  or  removal 
of  the  obstruction,  (t)  or  by  action  on  the  case,  but  not  by  action 

(y)  Wmes,  323 ;  4  Co.  38, ». 

(z)  5  Taunt.  344 ;  1  Kol.  Ab.  401,  pi. 
3 ;  Cro.  Jac.  37  ;  1  Ld.  Rajm.  726. 

(a)7T.  K.  671. 

(6)  I  RoL  Ab.  40f ;  Cro.  Car.  438; 
Sir  W.  Jones,  375. 

(c)Per  Willcs,  C.  J.  in  Willcs' Rep. 
222  and  319. 

id)  Per  WUles,  C.  X,  Wille*'  R.  319. 


(e)  See  in  general  the  full  notes  of 
dem  decisions,  2  Bla.  Com.  35, 36. 

(/)  2&3W.  4.C.71. 

{g)  3Tauct.24;  5  B.  &  Aid.  830;  2 
B.  &  Cres.  KM);  2  Dowl.  &  Rj.  287,  S. 
C;  15  East,  108;  ante,  156,  157. 

(h)  Decided  in  K.B.  Hil.T.  1853. 

(i)  2  Smith,  9. 
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of  ejectment  or  by  trespass,  unless  in  case  of  assault  upon  the    CHAP*  iv, 
person  attempting  to  use  bis  right  of  way.  to  ReaT 

Property. 


5.  Watercourse.    The  right  to  the  use  of  water,  without  any  5.  Water- 
property  in  the  subjacent  land,  is,  we  have  seen,  a  mere  incor-  ^^^^  (0 
poreal  hereditament,  which  must  be  created  by  express  grant 
under  seal,   or  be  founded  on  prescription,  which  supposes 

an  ancient  grant,  or  now,  by  the  recent  important  act,  1;he 
right  may  be  directly  claimed  and  proved  by  mere  uninter- 
rupted user  for  twenty  or  forty  years,  (A:)  There  is  also  t^ 
peculiarity  relating  to  a  claim  of  this  nature,  viz.  that  it  never 
was  destroyed  by  unity  of  seisin  of  the  land  and  water,  and  of 
the  place  in  respect  of  which  the  use  to  the  water  was  claimed, 
the  law  admitting  an  exception  to  the  general  rule  on  account 
of  the  uncoQtrouIable  nature  of  water,  which  will  run  in  its  old 
course,  in  spite  of  legal  fictions  or  rules,  and  that  the  claim 
to  water  is  not  strictly  by  grant  or  prescription,  but  ex  jure 
naturae  :(f)  so  that  in  the  case  of  a  watercourse  a  purchaser 
or  lessee  need  not,  as  he  should  in  the  case  of  commons 
or  of  ways,  be  solicitous  with  respect  to  the  title  to  a  natural 
watercourse,  which  will  come  to  and  run  from  his  purchased  or 
leased  land  precisely  the  same,  without  regard  to  the  terms  of 
his  conveyance.  To  this  rule,  however,  there  may  be  many 
exceptions,  especially  where  there  be  many  persons  claiming  or 
likely  to  claim  water  from,  or  the  use  of  water  in  the  same  wa- 
tercourse, in  which  stipulations  securing  the  right  of  the  pur- 
chaser or  lessee  should  be  cautiously  introduced.  In  general, 
the  remedies  for  obstructions  or  injuries  to  a  watercourse  are 
abatement  of  the  nuisance,  (m)  or  an  action  on  the  case.  (i») 

6.  Adv€w$on  or  patronage  is  the  right  of  presentation  to  a  6.  Advow. 
church  or  ecclesiastical  benefice.    Advowsons  are  either  up-  ^^'^^^ 
pendant  or  in  graeSf  and  are  either  presentative,  coUative,  or 
donative,  (p)    If  appendant  to  a  manor  it  will  pass  or  be  con- 
veyed together  with  the  manor,  as  an  incident  and  appendant, 

by  a  conveyance  of  the  manor  only,  without  adding  any  other 
words.  (9)  But  where  the  property  of  the  advowson  has  been 
once  separated  from  the  property  of  the  manor  by  a  legal  con- 


(j)  See  ill  general,  ml«,  l89  to  193;  (m)  t  Smithes  R.  9. 

and  f  Chit.  PL  5  ed.  788  to  799 ;  and  S  (n)  See  several  precedents  and  notes* 
Bla.  Com.  14.  90, 403,  n.  (7) ;  S  Id.  218.      S  Chit.  PI.  5  ed.  788  to  799. 

(I)  S  &  3  W.  4,  c.  71,  8.  2,  &c.  (o)  Ante,  150,  163,  164. 

(0 1  Boa.  &  Pol.  574;  see  Vin.  Ab.  Ex-  (p)  «  Bla.  C.  J2. 

tii^oisbiaent,  C;    Poph.   166;    Utcb,  (9)  Co.  Ut.  307. 
153;  SBnlsU.  340. 
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Veyancei  it  is  called  an  advowson  in  gross  or  at  large,  and  never 
can  be  appendant  again,  but  is  for  the  future  annexed  to  the 
person  of  its  owner,  and  not  to  his  manor  or  lands ;  (r)  and  an 
advowson  in  gross  cannot  be  extended  under  an  elegit,  (s)  The 
right  of  presentation  is  the  right  to  offer  a  clerk  to  the. bishop 
to  be  instituted  to  a  church,  {t)  All  persons  seised  in  fee,  in 
tail,  or  for  life,  or  possessed  for  a  term  of  years  of  a  manor  to 
which  an  advowson  is  appendant,  or  of  an  advowson  in  gross, 
may  present  to  a  church  when  vacant.  Although  this  is  a  right 
considered  of  great  value  as  a  provision  for  relations,  a  pledge 
of  friendship,  or,  what  is  its  true  use  and  object,  the  reward  of 
learning  and  virtue,  yet  the  continued  possession  of  it,  and  the 
actual  presentment  of  the  clerk  never  yield  any  lucrative  benefit 
to  the  owner,  as  the  law  has  provided  that  the  exercise  of  this 
right  must  be  perfectly  gratuitous.  The  advowson  itself  is 
valuable  and  saleable,  but  not  the  presentation  when  the  living 
is  void ;  («)  therefore  the  mortgagor  shall  nominate  when  the 
church  is  vacant,  though  the  advowson  has  been  mortgaged 
in  fee,  and  though  the  legal  right  to  present  is  transferred 
to  the  mortgagee,  yet  as  he  can  derive  no  advantage  from 
the  presentation  (which  must  be  gratuitous)  in  reduction  of  his 
debt,  (x)  for  which  he  could  account,  a  court  of  equity  will 
compel  the  mortgagee  to  present  the  nominee  of  the  mort-* 
gagor.  (y)  So  though  the  assignees  of  a  bankrupt  may  sell  the 
advowson,  yet  if  the  church  be  void  at  the  time  of  the  sale,  the 
bankrupt  himself  must  present  the  clerk ;  {z)  and  if  an  advowson 
is  sold  when  the  church  is  void,  the  grantee  cannot  have  the 
benefit  of  the  next  presentation,  and  it  has  been  doubted  whe- 
ther the  whole  grant  is  not  void,  (a)  though  probably  there 
would  be  no  objection  to  the  grant  of  fin  advowson  though  the 
church  is  vacant,  if  the  next  presentation  be  expressly  reserved 
by  the  grantor ;  especially  as  it  has  been  decided  that  a  con- 
veyance of  an  advowson,  though  void  for  the  next  presentation, 
yet  may  be  good  for  the  remaining  interest  when  it  can  be  fairly 
separated  from  the  objectionable  part.  (6)  And  it  has  been 
recently  held  in  the  House  of  Lords  that  the  sale  of  a  next 
presentation,  the  incumbent  being  in  extrendsy  within  the  know-* 


(r)  Gilb.  Exec.  120. 

(j)  Gilb.  Exec.  39  ;  it  then  passes  in  a 
will  ander  the  word  "  tenements/'  4  Bing. 
f  93 ;  but  not  under  the  word  "  lands,** 
anu,  151,  153. 

(t)  Antt^bO't  Co.  Lit.lSO,  a;  3  Cruise.S. 

(tt)  1  Leon,  205;  auU,  150. 

{x)  3  Atk.  599;  Mirchouse,  Adv.  100. 


(y)  2  Vem.401 ;  Com.  R.  343;  3  Atk. 
559 ;  Owen,  49. 

(s)  Mi  rehouse.  156. 

(a)  Cro.  Eliz.  Btl  ;  3  Burr.  1510; 
Bla.  Rep.  492,  1054;  2  Wils.  174;  Amb. 
268. 

(h)  5  Taunt.  727  ;  I  Marsh.  292. 
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ledge  of  both  contracting  parties,  but  without  the  privity  or 
with  a  view  to  the  nomination  of  the  particular  clerk,  is  not 
▼oid  on  the  ground  of  sitnony.  (c)  An  advowson  in  fee  in 
gross  is  assets  in  the  hands  of  the  heir,  for  he  might  sell 
auch  advowson.  (cf)  But  it  is  not  extendable  under  an  elegit^ 
because  a  moiety  cannot  be  set  out,  nor  can  it  be  valued  at  any 
certain  rent  towards  payment  of  the  debt,  {e)  He  who  has  an 
advowson  or  right  of  patronage  in  fee  may  by  deed  transfer  every 
species  of  interest  out  of  it,  {viz.)  in  fee,  in  tail,  for  life,  for  years, 
or  may  grant  one  or  more  presentations.  The  right  of  pre^ 
sentation  descends  by  course  of  inheritance  from  heir  to  heir 
as  lands  and  tenements,  unless  the  church  become  vacant  in  the 
lifetime  of  the  person  seised  of  the  advowson  in  fee,  in  which 
case  the  void  term  being  then  a  chattel  goes  to  the  executor, 
unless  it  be  a  donative  benefice,  and  in  that  case  the  right  of 
donation  descends  to  the  heir.  (/)  If,  however,  the  patron 
present  and  die  before  his  clerk  is  admitted  and  his  executor 
presents  another,  both  these  presentments  are  good  and  the 
bishop  may  receive  which  of  the  clerks  he  pleases,  (g)  Where 
the  same  person  is  patron  and  incumbent,  and  dies,  his  heir  is 
to  present;  (/i)  but  such  patron  and  incumbent  may  devise  the 
presentation,  (t)  But  as  we  have  seen,  an  advowson  in  gross 
will  not  pass  by  the  word  ''lands''  in  a  will,  though  it  will  be 
comprehended  under  the  terms  tenements  and  hereditaments. {k) 
But  where  a  testator  gave  to  his  son,  who  was  then  the  incum- 
bent, the  perpetual  advowson  of  H.  and  all  his  lands,  it  waa 
held  that  the  son  took  only  a  life  estate.  (/) 

The  remedy  for  the  infraction  of  the  incorporeal  right  of 
presentation  is  an  action  quare  impedity  in  which,  although  no 
profit  can  be  taken  for  presenting  the  clerk,  yet  the  patron, 
whose  right  of  patronage  is  injuriously  disturbed,  recovers  two 
yeais'  value  of  the  church,  if  the  turn  of  presentation  be  lost.(ii}) 
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(r)  Fox  V.  Bithop  cfChestwr,  6  Bing.  1. 

id)  S  Bh>.  p.  C.  566 ;  1  Bro.  P.  C. 
I44. 

(«)  Glib.  Exec.  39 ;  2  Saund.  63,  f. 

(/)  2  Wi\t.  150 ;  8  Bing.  490. 

(g)  Co.  Uu  388,  a ;  Burn's  Ec.  L.  tit. 
Ad?ow90tt;  Mirehouscon  Advow8ons,139» 
where  see  in  general  the  right  of  presen- 
tation ;  see  £rtber  as  to  presentation  by 
joint  tenants  and  tenants  in  common, 
2  Saund.  116,  b. ;  in  case  of  parceners 
the  eldest  sister  is  to  present  first,  Wil- 
Jes,  659;  2  Bla.  C.  190,  n.  16. 

(*)  3  LcT.  47  ;  3  Bals.  47  ;  8  Bing. 
490;  an  adTowson  belongs  to  a  prebendary 
in  right  of  his  prebend.  Tlie  church  becomes 


▼scant,  and  prebendary  dies  withont  hav- 
ing presented,  the  prebendary  belongs  to 
his  penonal  representative,  according  to  the 
opinion  of  six  judges  out  of  eight,  delivered 
in  the  House  of  Lords,  8  Bing.9490,  where 
see  the  nature  of  an  advowson  fully  dis- 
cussed ;  and  see  7  B.  &  Cres.  113,  S.  C. 

(t)  1  Lev.  205 ;  2  Roll's  R.  214,  216 ; 
Cruise's  Dig.  21 ;  Mire.  73. 

(k)  Ante,  151, 1.53  ;  4  Bing.  293. 

(0  (Park,  J.  dissent.)  3  Brod. &  B.  27; 
ante,  169. 

Cm)  3  Cruise,  17, 18.  Quare  impedtt 
lies  also  jointly  for  a  church  and  hospital, 
Willes,  608. 
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Whereas  if  a  parson  be  evicted  from  or  disturbed  id  his  rectory, 
which  is  corporeal  property,  his  remedy  is  by  action  of  eject- 
ment or  trespass,  (n)  Where  the  bishop  refuses  without  good 
cause  or  unduly  delays  to  admit  and  institute  a  clerk^  he  may 
have  his  remedy  against  the  bishop  in  the  Eeekwstieal 
Court,  (o) 


6.  TStbes. 


6.  Tithes  are  incorporeal  hereditaments,  because  the  owner 
has  no  distinct  tangible  right  to  any  part  even  of  the  produce 
of  the  real  and  corporeal  property  whilst  growing,  or  even  after 
severed,  until  the  tithe  has  been  set  out,  but  merely  a  right 
to  have  the  tithe  duly  set  out  from  the  residue  of  the  produce. 
At  common  law,  therefore,  any  injury  to  the  right  to  tithe 
could  not  be  remedied  by  any  action  appropriated  only  for  in* 
juries  to  corporeal  real  property.  But  the  remedy  by  eject- 
ment for  tithes,  and  real  actions,  and  for  other  ecclesiastical  or 
spiritual  profit,  was  given  by  32  H.  8,  c.  7,  s.  7,  without  claiming 
the  same  as  a  rectory  or  chapel,  and  the  tithes  thereunto  ap- 
pertaining, but  generally  for  certain  tithes  of  corn,  grain,  wood* 
grass,  wool,  lambs,  and  calves,  arising,  growing,  renewing,  in- 
creasing, and  happening  within  the  parish  of,  &c.,  and  within 
the  bounds,  limits,  and  titheable  places  thereof;  (p)  though  it  is 
said,  that  the  particular  species  of  tithe,  though  not  the  precise 
quantity  of  each,  must  be  stated,  {q)  The  remedy  by  ejectment 
is,  however  proper,  against  a  third  person  only,  who  illegally 
claims  a  right  to  the  tithe,  and  not  against  the  occupier,  against 
whom,  if  he  illegally  neglect  to  set  out  either  great  or  small 
predial  tithe  in  kind,  (excepting  agistment  tithe,  which  cannot 
be  set  out,)  the  proper  remedy  is  an  action  of  debt  for  the 
treble  value,  founded  upon  2&3 £d.  6,  c.  13,  (r)  or  by  suit  in 
equity,  or  in  the  Ecclesiastical  Court,  for  subtraction  of  tithe, 
which,  when  the  contest  is  with  many  parishioners,  may  be  pre* 
ferable  to  a  common  law  suit,  {s)  especially  as  costs  are  reco- 
verable in  such  a  suit,  unless  there  has  been  a  previous  adequate 
tender,  whereas  no  costs  are  recoverable  in  an  action  for  not 
setting  out  tithe  in  kind,  when  the  single  value  exceeded 
6/«  1&.  4d.  {t)  The  Ecclesiastical  Courts  have  no  jurisdiction  to 


(n)  Ante,  163, 164. 

(o)  3  Cruise,  17.  As  to  any  remedy 
for  the  clerk  at  law,  see  13  East,  419; 
15  East,  117. 

(p)  Cro.  Car.301. 

Iq)  11  Co.  f5.  b  J  1  Rol.  R.  65,  58; 
Dyer,  84, 116,  b. 

(r)  iBrownU  65;  Moore,  915 ;  SAnstr. 
763. 


(<)  3  Bla.  C.  87,  88 ;  Com.  Dig.  Prohi- 
bition, G.  5;  Bac.  Ab.  Courts  Eccle- 
siastical, D.  and  title  Tithe,  £.  e ;  Mire- 
house  on  Tithes,  203  to  f  06 ;  Bwn't  J. 
tit.  Tithes,  where  see  the  law  and  pro- 
ceedings in  an  Eeclesiaatical  Court. 

(0  9  Mad.  €h.  Pr.  556,  557  ;  1  Hen. 
Bl.  107, 108 ;  wie,  «7,  Mte(/}. 
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try  ihe  right  of  tithes,  unleBs  between  spiritual  persons,  but 
only  between  spiritual  men  and  laymen,  to  compel  the  latter  to 
pay  them  when  the  right  is  not  disputed,  («}  and  if  in  a  suit 
in  the  EUxlesiastical  Court  for  subtraction  of  tithe  the  defend- 
ant plead  any  custom,  modus,  composition,  or  other  matter, 
whereby  the  right  of  tithing,  or  the  obligation  to  set  out  the 
tithe,  is  called  in  question,  that  must  be  tried  by  a  jury,  and 
the  Spiritual  Court  has  no  jurisdiction  to  proceed,  and  may  be 
restrained  by  prohibition,  (x) 

If  the  tithes  withheld  are  not  predial,  or  could  not  be  set  out 
in  kind,  then  there  is  no  remedy  at  law,  but  the  proceeding 
must  be  by  bill  in  Chancery,  or  perhaps  more  properly  in  the 
Court  of  Exchequer,  (y)  or  libel  in  the  Ecclesiastical  Court, 
and  which  being  proceedings  relating  to  a  permanent  right, 
are  sustainable,  however  small  the  present  value  of  the  tithes 
withheld  may  have  been,  (z)  When  the  title  to  the  tithes 
claimed  is  clearly  made  out,  the  Court  of  Chancery  or  Ex* 
chequer  will  decree  an  account ;  but  if  the  title  of  the  claimant 
to  tithe  at  all  is  disputed,  the  suit  then  becomes  in  effect  an 
ejectment  bill,  and  the  title  must  be  tried  at  law :  and  where  a 
modus  or  real  composition  is  pleaded,  and  supported  by  affi- 
darits  of  reasonable  evidence,  to  show  that  the  question  is 
fairly  disputable,  then  the  practice  is  to  direct  an  issue  at  law 
before  the  court  proceeds  to  decree  against  the  common  law 
right  of  the  parson,  (a) 

The  recent  act,  2  &  S  W.  4,  c.  100,  renders  evidence,  that 
land  has  been  exempt  from  tithe  for  thirty  year$,  or  that  a 
modus  decimandi  has  been  paid  during  that  time,  presumptive 
evidence  of  right;  and  sixty  years^  exem)ftion  from  payment  are 
m  general  conclusive,  where  there  has  been  an  agreed  compo- 
sition between  the  owner  of  the  tithe  and  ihe  occupier  of  the 
land  to  pay  a  fixed  sum,  in  Ueu  of  rendering  tithe  in  kind. 
The  agreement  is,  in  most  respects,  analagous  to  a  tenancy 
from  year  to  year  of  land,  and  the  composition  is  to  be  deter- 
mined by  a  similar  notice  to  quit,  unless  it  were  for  a  time  certain, 
as  for  one  year.(&)  Where  an  occupier,  who  bad  been  under 
composition  for  tithes,  refused  for  two  years  to  set  out  the 
tithe  in  kind,  alleging  that  he  was  exempted  by  a  modus,  it 
was  held,  in  an  action  on  the  S  &  3^  Edw.  6,  for  the  treble  value 
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(m)  S  RoI.  Ab.  509;  f  Inst.  564,  489 ; 
3  BU.  a  88,  89. 

(s)  t  Rol.  Ab.  509;  3  lost.  564,  489; 
5  Bla.  C.  88,  89. 

(5)  BImd.  Ch.  Pnc.  104  to  109. 


(t)  4  Bro.  P.C.  314 ;  1  Mad.  Ch.  P.  105. 

(a)  1  Mad.  Ch.  Pr.  105  to  100. 

(6)  1  Bos.  &  P.  458 ;  6  Tmint.  533  ; 
SMarsh.  38 ;  1  Bfod.  &  B.  4;  8  J.  B. 
Moore,  216. 
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of  the  tithes,  that  it  was  not  necessary  to  prove  any  notice  to 
determine  the  composition,  the  occupier's  disclaimer  of  the 
rector's  title  to  tithe  in  kind  rendering  notice  unnecessary, 
as  it  would  where  there  has  been  a  tenancy  of  land,  (b) 

But  these  compositions  are  entirely  personal  between  the 
rector  and  the  occupier  for  the  time  being,  who  were  parties  to 
the  bargain,  and  if  the  former  die  his  successor  is  not  bound, 
though  if  he  be  content  to  continue  to  receive  the  like  composi- 
tion, there  will  be  a  just  apportionment  between  him  and  the 
executor  of  the  deceased  incumbent,  (c)  So  if  the  tenant  cease 
to  occupy,  the  fresh  occupier  will  immediately  become  liable  to 
set  out  tithe  in  kind,  (d) 

The  owner  of  tithe,  before  he  enters  into  a  composition,  should 
be  certain  of  the  solvency  of  the  occupier  with  whom  he  is  to 
contract,  for,  by  entering  into  such  a  composition,  the  common 
law  right  and  remedy  regarding  the  tithe  itself,  and  also  the 
remedy  on  the  statute,  is  waived,  and  the  tithe-owner  could 
only  have  his  personal  action  for  the  arrear  of  the  composition  ; 
so  that,  if  the  occupier  become  insolvent,  he  may  lose  the  benefit 
of  his  former  right,  (e) 

When  the  owner  of  tithes  lets  them  by  parol,  he  continues 
liable  to  be  rated  to  the  poor  in  respect  thereof,  because,  tithes 
being  an  incorporeal  hereditament,  they  cannot  be  conveyed  or 
passed  without  deed,  (f)  though  it  is  otherwise  when  he  has 
let  them  by  deed,  a  circumstance  which  should  be  taken  into 
consideration,  as  well  by  the  owner  as  the  lessee  of  tithe,  before 
entering  into  the  contract,  (g)  In  general,  a  parson  who  lets  to 
each  parishioner  the  tithe  growing  on  his  own  land  is  properly, 
in  legal  contemplation,  still  the  occupier  of  the  tithes,  and  ought 
to  be  rated  accordingly,  and  not  the  occupier  of  the  land.  (A) 
The  rector  is,  in  some  instances,  exonerated  from  the  burthen 
of  poor-rate  on  his  tithes  by  the  arrangement  for  an  extinguish- 
ment of  tithe  in  an  inclosure  act;  as  where  such  an  act  provided 
that  a  certain  com  rent,  free  from  all  taxes  and  deductions,  (ex- 
cept land-tax,)  should  be  issuing  out  of  the  lands  to  be  inclosed, 
and  to  be  paid  to  the  rector  in  lieu  of  tithes,  it  was  held  that 
such  corn-rent  was  not  liable  to  be  assessed  to  the  relief  of  the 
poor ;  (f)  but  the  mere  extinguishment  of  the  tithe  and  the  sub- 


(6)  1  Brod.  &  B.  4. 

(c)  10  East,  269 ;  8  Ves.  308 ;  2  Ves. 
&  B.  334. 

(d)  2  Chilty  R.  405. 
(«)  4  Madd.  R.  177. 

(/)  Rex  V.  Lambeth,  t  Stra.  525 ;  9  B. 
&  Cres.  479,  and  4  Mail.  &  Ryl.  334, 
S.C;  16  Viii.  Ab.  4«7. 


(g)  Rex  V,  Lambeth,  1  Stra.  525 ;  1 
Eagle  OD  Tithes,  19;  Barn's  J.,  Poor,  68» 
69. 

(&)  16  Vin.  Ab.  4S7  ;  Chanter  ▼.  Glubb, 

Bar.  &  Cres.  479, 


4  Man.  &  Rvl.  334 ;  9 
S.  C. ;  Burn  s  J.,  Poor, 


68. 


(i)  6  Bar.  &  Crcs.  271 ;  3  Bar.  &  Cres. 
863. 
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stitution  of  an  annual  rent  or  consideration  will  not  discharge 
the  rector's  liability ;  {k)  and  if  a  person  be  entitled  to  the  tithe  of 
all  fish  caught  in  the  parish,  or  to  oblations  and  other  offerings 
which  constitute  the  rectorial  or  vicarial  dues,  he  is  rateable  in 
respect  thereof.  (/)  A  summary. mode  of  enforcing  payment  of 
tithes,  oblations,  and  compositions,  not  exceeding  10/.,  is  given 
by  statutes  by  complaint  to  two  justices  of  the  peace,  {m)  and 
against  Quakers  to  the  extent  of  50/. 

Tithes  in  the  hands  of  lay  impropriators  may  be  held  in  fee* 
simple,  fee-tail,  for  life,  or  years,  and  these  are  assets  for  the 
payment  of  debts,  and  are  governed  by  the  same  rules  of  de- 
scent as  temporal  inheritances,  and  have  all  other  similar  inci- 
dents belonging  to  them  ;  they  are  alienable  in  the  same  manner 
as  other  real  estate,  and  are  included  in  the  statute  of  uses, 
under  the  word  ''  hereditaments."  (/i) 
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8,  and  9.  With  respect  to  offices  and  dignities,  (two  other  in-  b.  Offices. 
corporeal  hereditaments,)  as  they  are  not  of  great  general  im-  ^'  I^«gn»i>«»« 
portance,  nor  are  they  daily  subjects  of  legal  discussion,  we 
shall  merely  mention  them,  referring  to  the  works  in  which  they 
have  been  particularly  discussed,  (o)  We  must,  however,  ob- 
serve, that  the  offices  here  referred  to  are  those  in  which  a 
person  may  have  an  estate  to  him  and  his  heirs,  or  for  life,  and 
legal  fees  attached  to  them,  and  in  respect  of  which,  if  a  dis- 
turber receive  such  fees,  and  not  merely  gratuities,  the  owner 
might  support  an  action  to  recover  the  fees  as  received  to  his 
use,  without  resorting  to  the  ancient  writ  of  assize  of  office,  (p) 
Ministerial  offices  may  be  in  reversion,  but  in  general  not  when 
they  are  judicial. 


10.  Franchises  and  liberties  are  very  various,  and  almost  in-  10.  Franchises. 
finite,  but  always  denote  a  royal  privilege  subsisting  in  the  hands 
of  a  subject,  and  which  originated  in  an  express  grant  from  the 
crown,  or  may  now  be  presumed  after  length  of  time,  and  there- 
fore may  be  prescribed  for.  They  are  principally  to  hold 
courts,  (q)  to  have  a  manor,  to  have  waifs,  wrecks,  estrays,  trea- 
sure trove,  royal  fish,  forfeitures,  and  deodands ;  to  have  an 


(k)  4  B.  &  Cres.  467  ;  6  Dowl.  &  R. 
467,  S.  C. 

(0  3  T.  R-  S85. 

(m)  7  &  8  W.  S,  c.  6  and  34  ;  and  53 
Geo.  3,  c.  127 ;  1  Geo.  4,  st.  2,  c.  6 ;  7 
Geo,  4,  c.  15  ;  Bum's  J.,  Tithes. 

(n)  H.  Chit.  Descent.  SSO();  but  see  ante, 
i06,  note  (n). 

(o)See  t  6la.  C.  56  to  44;  Cruise's 
Digest,  tit  OfRces ;  1  Tho.  Co.  Lit.  208, 


^56,  &c.;  Com.  Dig.  Offices.  As  to  ac- 
quiring a  settlement  by  an  office,  see 
Burn's  J.,  Poor,  Index,  tit.  Office;  and  see 
Harrison's  Index,  tit.  Office ;  and  Cliit. 
Col.  Statutes,  tiL  Office,  as  to  the  sa/e 
of  an  office  ;  and  sec  1  B.  &  Adolp.  761. 

(p)  See  in  general  1  Tho.  Co.  Lit  ^Sd* 
237,  and  notes. 

{q)  9  East's  R.  335, 310. 
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exdiisive  bailiivick ;  or  liberty  to  have  a  fair,  (r)  or  markety  or 
tight  of  taking  tolls ;  or  to  have  a  forest^  chase^  park,  free- 
warren,  or  fishery  endowed  with  a  privilege  of  royalty,  (s)  We 
will  consider  the  latter  as  well  respecting  the  civil  rights  as 
criminal  injuries  and  remedies. 


Forest,  Chase, 
Porlieu,  aod 
Deer,  (t) 

Forests. 


Chases. 


Parks,  (s) 


Criminal  of- 
fences relating 
thereto. 


Franceses  relating  to  g€une  are  forests,  purlieus,  chases, 
parks,  and  free-warren,  the  civil  rights  and  criminal  provisions 
respecting  which  we  will  here  shortty  notice.  Forettal  rights, 
property  so  called,  mre  not  grantable  to  a  subject,  (u)  It  is  said 
that  there  are  only  thirteen  legal  chases  in  England,  (tt)  A 
ch€ue  is  an  open  tract  of  country  privileged  for  game,  and  usu- 
ally less  than  a  forest,  and  ought  not  to  be  inclosed.  It  does 
not  necessarily  give  the  owner  any  interest  in  the  land,  but 
merely  in  the  beasts  and  game  therein,  and  the  exclusive  right 
to  pursue  the  same ;  it  may  be,  and  usually  is,  claimed  over 
other  persons'  grounds,  though  it  may,  like  free-warrens,  be 
over  the  owner's  land,  without  merging  in  the  higher  territorial 
property,  (y) 

A  legal  jtiariE:,  properiy  so  called,  is  a  large  tract  of  inclosed 
ground  privileged  for  wild  beasts  of  chase,  and  must  be  founded 
on  die  king's  express  grant,  or  claimed  by  prescription,  and  it  is 
not  strictly  legal  to  erect  a  park  de  novo  without  such  grant,  (a)  It 
is  said  there  are  only  781  legal  parks  in  England,  (b)  though  no 
information  or  criminal  proceeding  could  be  instituted  for  so 
doing,  (c)  When  legally  made,  it  has  some  peculiar  privileges  and 
properties,  namely,  the  owner  or  keeper  of  a  lan^ul  park  may 
legally  shoot  a  self-hunting  dog  in  pursuit  of  the  deer,  which 
no  owner  of  other  land,  or  of  an  illegal  park,  could  do,{d)  and 
deer  in  a  lawful  park  go  to  the  heir,  and  not  to  the  executor,  (e) 
unless  where  the  deceased  owner  was  merely  a  lessee  for  yeara.(/) 

As  respects  criminal  injuries,  *  and  the  protection  afforded  to 
these  places,  it  will  be  observed,  that  parts  are  not  expressly 
mentioned,    and  the   only   distinction   between    the  several 


(r)  Trespass  lies  against  a  person  for 
disturbing  plaiatiff  in  the  profits  of  a  fair, 
by  erecting  a  toll  booth,  without  saying 
fuare  cUnuum  fregit.  Smith  ▼.  Pssrson, 
Woodfall,  L.&T.54f. 

(5)  «  Bla.  C.  37, 38 ;  Cruise's  Dig.  In- 
dez»  Franchise ;  Com.  Dig.  Frandiise. 

(t)  Manw.  143;  and  see  in  general 
Cbitty,  Game  Law ;  Burn's  J.,  Game. 

(tt)  5  Price,  269 ;  see  Mraw.  on  Fo- 
rests in  general. 

(x)  1  Wood.  Via.  Lee,  129. 

(y)  Manw.  49  to  147 ;  ^ee  fuxthcr  as  to 


Chase,  3  Tho.  Co.  Lit.  Index,  Chase. 

(s)  There  are  very  few  (about  781}  le- 
gal parks  strictly  entitled  to  privileges. 

(o^  1  Wood.  Vin.  L.  129. 

{b)  Bro.  Ab.  tit  Action  sar  le  Statute, 
pi.  48;  Co.  Lit.  223;  2  Inst  199;  11 
Coke's  R.  86. 

(c)  2  Ld.  Raym.  1409 ;  1  Stra.  637. 

(d)  1  Saond.  84,  note  ^3) ;  Cm.  Jac 
45;  11  East,  568. 

(e)  1  Inst.  8  ;  Toller,  192,  ante. 
(/)  ToUcr,  148. 
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places  is,  whether  the  same  be  or  not  inclosed.      Thus  the     chap.  IV« 
unlawfully  and  wilfully  coursing,  hunting,  snaring,  or  carrying     ^  ^t aI* 
away,  or  killing  or  wounding,  any  deer  kept  or  being  in  the     Pmo>»TT. 
mdo^d  part  of  a  forest,  chase,  or  purlieu,  or  in  a$nf  incloeed 
land,  wherein  deer  shall  be  kept,  is  felony,  punishable  as  simple 
larceny  ;  (A)  and  if  in  the  uninclosed  part  of  any  forest,  chasci 
or  purlieu,  the  ofience  is  punishable  before  a  justice  with  50/. 
p^ialty,  and  a  secfond  offence  is  felony ;  (A)  and  if  venison^  upon 
a  search  warrant,  be  found  in  possession  of  a  person  without  his 
accounting  for  his  lawful  possession,  he  forfeits  SO/. ;  (t)  and  the 
settH^  any  snare,  or  breaking  down  a  fence,  is  a  20/.  penalty;  (A) 
and  persons  unlawfully  entering  such  places,  with  intent  to  take 
d«er,  may  with  their  guns  and  dogs  be  seiaed  by  the  keepers 
and  their  assistants  for  the  use  of  the  owner ;(/)  and  the 
beating  or  wounding  any  deer-keeper  is  felony.  (/) 

FreC'Warrem  is  a  franchise,  founded  on  express  grant  from  the  Free-wiiiren.(m 
king,  or  a  prescription  which  supposes  it.  It  is  an  exclusive 
]vivilege  to  preserve  and  kill  certain  beasts  and  fowls  of  warren 
(such  as  hares,  rd>bits,  roes,  partridges,  pheasants,  rails,  sftid 
quails, woodcocks,  and  mallards,  and  herons,  but  not  grouse,)  (n) 
ki  a  certain  tract  originally  of  open  country,  even  in  exclusion 
of  the  owners  of  the  soil,  and  being  such  an  exclusive  right, 
the  owner  of  the  free-warren  may  support  trespass  against  any 
person,  even  the  owner  of  the  land,  who  pursues  game  of  warren 
within  the  district,  although  no  such  game  be  killed,  and  may 
recover  full  costs,  although  the  damages  be  under  forty  shil* 
lings,  (o)  because  it  is  impossible  that  the  title  to  the  soil  can 
ever  come  in  question,&r  though  both  may  unite  in  one  parson, 
yet  the  title  to  the  iree-warren  is  always  collateral  to  that  of 
the  land,  and  a  man  may  have  and  frequently  does  claim  a  free* 
warren  in  Mkeno  solo,  and  unity  of  seisin  of  the  land  and  freo* 
warren  does  not  extinguish  the  latter,  {p)  It  is  a  right  that 
May  at  this  day  be  granted  by  the  king  to  a  person  over  his 
own  land,  though  such  a  modern  grant  b  not  usual,  {q)  The 
owner  of  a  free-warren  may  legally  kill  self-hunting  dogs  that 


s 


'&)  7  &  8  tito.  4,  c.  129,  8.  26,  &c. 

(i)  Id.  t.  2r. 

(k)  Id.  s.  28. 

(0  Id.  8.  29. 

(m)  There  are  very  few  tegul  free-war- 
tens  in  the  kiiigdotD,though  ver;y  frequently 
coDFeyaDces  profess  to  pass  the  richt;  see  in 
general,  2  Bla.  C.  38  ;  Com.  D.  Cliase.  F.; 
Co.  lit.  253  ;  1  Chitty,  Game  L.  19  to  23. 

(n)  Groose  are  not  birds  6f  warren, 
Manw.  44 ;  Co.  Liu  233 ;  7  B.  &  Cres.  36, 

(tf)  2  S«lk.  637;  2  Bla.  R.  1150; 


5Taunt.  422  ;  2  M.  &  S.  499 ;  7  B.  &  C. 
36. 

(p)  3  Dyer,  326  ;  Chitty,  0. 1,.  23 ; 
in  1  Campb.  313,  Heath,  J.,  appears  to 
have  supposed  that  a  right  of  free- warren 
is  not  apportionable,  fed  ^cre,  for  the 
owner  of  a  free* warren  nay  grant  a  part 
of  his  exclusive  riglit  to  another,  and  which 
may  be  prescribed  for.  See  Davie's  case, 
3  Mod.  246  ;  and  other  cases,  Chitty  on 
Came  Laws,  2d  ed.,  20,  21,  note  (d). 

(9)  Cruise's  Dig.  34,  s.  4. 
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Franchises  of 
freejuhrry,  se- 
veral fishery, 
and  common  of 
fishery. 


haunt  the  warren,  (r)  The  game  killed  by  any  person  in  a  free* 
warren  instantly  become  the  property  of  the  owner,  (s)  The 
rabbits  and  game  go  to  the  heir,  and  not  to  the  executor  of  the 
owner,  unless  he  were  a  mere  lessee,  (t)  Twenty  years'  un- 
disturbed exercise  of  a  free^warren  may,  as  in  case  of  other 
incorporeal  right,  afford  presumptive  evidence  of  a  lawful  and 
perfect  right  of  free-warren,  (ti)  But  even  when  an  express 
grant  of  free-warren  can  be  proved,  yet  if  the  freeholders  and 
others  within  the  tract  of  country  over  which  the  free-warren 
is  claimed  have  repeatedly,without  interruption,  or  without  being 
sued  with  effect  by  the  owner  of  the  free^warren  for  so  doing, 
killed  game,  though  on  their  own  lands,  a  release  or  some  ex- 
tinguishment of  the  free-warren  may  be  presumed.  So  that 
the  owner  of  a  strict  legal  free-warren  must,  in  order  to  continue 
his  right,  watchfully  prosecute  every  material  invasion  of  it. 
And  claims  of  free-warren,  though  frequently  recited  and  con- 
veyed in  title  deeds,  can  but  rarely  be  supported  in  evidence. 

The  rights  of  free  fishery,  several  fishery,  and  common  of 
fishery,  have  also  been  considered  as  franchises.  1.  Free 
fishery  is  an  exclusive  right  of  fishery  in  a  public  navigable 
river,  or  sometimes  in  an  arm  of  the  sea,  originating  in  a  grant 
from  the  king,  (x)  2.  A  several  fishery  is  an  exclusive  right  to 
fish  usually  in  a  private  river  or  water,  not  navigable,  and  may 
be  confined  to  the  right  to  fish  there,  or  may  also  include  the 
ownership  of  the  soil,  and.  ejectment  may  in  some  cases  be  sup- 
ported for  a  several  fishery,  (y)  whereas  the  owner  of  a  free 
fishery  never  has  any  interest  in  the  soil,  (z)  A  several  fishery 
in  a  navigable  river  is  an  incorporeal  and  not  a  territorial  here- 
ditament, and  a  term  for  years  in  it  cannot  be  created  without 
deed;  (a)  but  such  a  several  fishery  in  a  navigable  river  or  arm 
of  the  sea  may  pass  as  appurtenant  to  a  manor,  (6)  and  such  a 
right  of  fishery  may  be  apportioned  and  lost  as  to  a  part,  but 
reserved  as  to  the  residue,  (c)  3.  Common  of  fishery  does  not 
import  any  exclusive  right,  nor  any  property  in  the  fish  before 


(r)  Cro.  J.  45  ;  1  Baund. 84 ;  II  East. 
568. 

(s)  2Bla.  R.  I15I. 

(0  1  Inst.  8. 

(tt)  6  East,  215  ;  7  East,  199  ;  11  East, 
488  ;  2  Saund.175,  n.  2  ;  « B.  &  Aid.  667 ; 

4  B.  &  Cres.  639  ;  7  D.  &  R.  49,  S.  C.  j 
2  &  3  W.  4,  c.  71. 

(x)  Com.  Dig.  Piscary;  2  Bla.  C.  39, 
40 ;  Co.  Lit.  127  &  122,  in  notes  ;  see 
2  Chit.  PI.  875,  note  (d) ;  4  T.  R.  437 ; 
2  Hen.  B.  182  ;  must  have  been  by  deed, 

5  B.   &  Cre«.  875;    ante,   191,   as  to 


fisheries. 

(y)  Id.  ibid. ;  6  Burr.  281 ;  the  owner 
of  a  several  fishery  in  a  river  not  navigable 
is  prvhd  facie  owner  of  the  soil,  2  Chit.  R. 
658  ;  5  B.  &  Cres.  875. 

(z)  I  T.  R.  361  ;  %  Salk.  630;  Co. 
Lit.  4  ;  1  Chit.  R.  201 ;  1  M.  &  S.  652^ 
as  to  whether  the  grant  of  a  fishery  passes 
the  soil ;  a  right  to  sea  fish  does  not  en- 
title the  party  to  shell  fish,  2  M.  &S.  568. 

(a)  5  B.  &  Cres.  875. 

(6)  1  Campb.  312. 

(c)  Per  Heath,  J.  in  I  Campb.  113. 
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,  taken,  but  merely  a  right  to  take  fish  in  the  same  water  which 
others  also  have  a  right  to  fish  in,  and  therefore,  as  the  party 
has  no  exclusive  right,  he  cannot  support  trespass  against  a 
stranger  for  fishing  in  the  fishery  any  more  than  a  party  entitled 
to  common  of  pasture  could  support  trespass  against  a  stranger 
for  turning  on  cattle  and  diminishing  his  pasturage,  and  his 
proper  remedy  is  an  action  on  the  case,  (d)  The  right  to  fish 
in  the  sea  or  in  an  arm  of  the  sea  is  of  common  right  in  all 
subjects,  and  therefore  a  plea  claiming  such  a  right  of  common 
of  fishing  by  prescription  would  be  bad,  (e)  and  a  right  to  fish 
in  the  sea  or  a  navigable  river  is  always  subject  to  the  right  of 
navigation,  and  must  be  so  conducted  as  not  to  impede  it.  (/) 


CHAP.  IV. 

I.  Rights 

TO  Rkal 

Property . 


11.  12.  CorodieSy  and  also  annuities,  are  named  as  speci-  ii.  Corodte8,& 
mens  of  incorporeal  hereditaments,  {g)  but  as  neither  of  them  ^*'  Annmucs, 
issue  out  of  nor  are  connected  with  land,  (k)  though  the  former 
were  charges  in  the  ecclesiastical  person  of  the  owner  in  respect 
of  his  inheritance,  and  the  latter  being  purely  personal  and 
wholly  unconnected  with  real  property,  though  the  regular 
payment  may  be  secured  by  a  charge  thereon,  they  might  more 
properly  be  classed  amongst  personalties.  When  the  latter  are 
wholly  personal,  and  not  charged  upon  real  property  at  all,  of 
stock,  or  not  charged  upon  land  of  equal  or  greater  annual  value 
than  the  annuity,  and  whereof  the  grantor  is  seised  in  fee  simple 
or  fee  tail  in  possession,  or  has  power  to  charge  at  that  time,  then 
the  same  are  regulated  by  the  statute  53  Geo.  3,  c.  141.  (t) 

13.  Rents  (redditus)  is  an  annual  render  either  in  money,  13.  Rentf.(fc) 
provisions  or  labour,  in  general,  in  retribution  for  land  or  other 
real  property  that  has  been  conveyed  or  demised.  (/)  It  must 
be  reserved  out  of  corporeal  real  property,  and  not  in  respect 
of  incorporeal,  (m)  nor  upon  a  letting  merely  of  the  use  of  per- 
sonal chattels,  as  a  flock  of  sheep,  for  if  it  be,  it  will  have  none  of 
the  incidents  of  rent,  nor  will  be  recoverable  by  distress,  unless 
under  an  express  power,  but  will,  in  legal  contemplation,  be  a 


(d)  Com.  Dig.  Piscary  ;  2  Bla.  C.  39, 
40;  Co.  Lit.  127,  122,  in  notes;  see 
2  Chir.  PI.  876,  notr,  (d)  ;  4T.  R.  437 ; 
2  Hen.  B.  182. 

(«)  1  Canpb.  312. 

(/)  Id.  577. 

(g)  t  Bla.  C.  40;  iTbo.Co.Iit  «88. 
«s  to  Corodies. 

(ft)  Unless  the  deed  contains  an  express 
charge  and  power  of  distress,  in  which 
the  annnitj  Is  a  rent  charge,  presently 

VOL.  I. 


considered. 

(i)  See  decisions  thereon.  Chit.  Col. 
Stat.  Annuities. 

(Jc)  See  in  general,  Z  Bla.  C.  40  to  43; 
3  Bla.  C.  6;  1  Thomas's  Co.  Lit.  439  to 
487,  and  notes;  3  Roll.  Ab.  44,  b,  pi.  7 ; 
2  Sauod.  tot ;  1  Thomas's  Co.  Lit.  441, 
44*2 ;  Cruise's  Dig.  Index,  Rents. 
/)  f  Bla.  C.  41,  42, 

[m)  8  Bar.  &  C.  150. 
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CHAP.  III.    atun  in  gross  to  be  paid  by  instalments;  but  if  rent  be  reserved 
TO  R(Ax.       upon  the  demise  of  a  ready  furnished  bouse^  then  it  will  be 
PHorK«rY4     considered  as  reserved  in  respect  of  the  realty,  and  may  be 
recovered  by  distress;  (n)  but  it  may  be,  as  in  the  case  of  a  rent- 
charge,  wholly  independent  of  any  conveyance  or  demise. 

At  common  law  there  are  three  descriptions  of  renls^  viz. 
rent  service ^  rent  charge ^  and  rent  seek;  and  these  again  may 
be  j^tft^  rents,  rtici  rent  ov  fee  farm  rent.  (6)  All  these  must 
properly  be  annuai  payments  or  renders  in  respect  of  lands  or 
tenements  corporeal^  and  cannot  properly  be  reserved  out  of  an 
advowson,  a  common,  an  office,  a  franchise,  or  out  of  other  rent, 
or  the  like;  and  if  so  reserved,  they  are  considered  merely 
as  annuities,  operating  only  as  a  personal  contract,  and  are  not 
in  legal  contemplation  rents,  (p) 

Rent  senricc.         Rent  Service  is  90  called  because  it  hath  some  corporeal 

service  incident  to  it,  as  at  the  least,  fealty,  or  his  feodal  oath  of 
fidelity.  (9)  And  this  is  frequently  payable  by  a  freeholder  to 
the  lord  paramount,  usually  the  lord  of  the  manor,  within  which 
the  freehold  land  is  situate. 

Rentcbarge.(r)      A  rent  charge  is  where  the  owner  of  the  rent  hath  no  future 

interest  or  reversion  expectant  in  the  land,  but  an  express 
clause  or  power  of  distress;  and  this  may  originate  in  two  ways, 
as  first,  by  a  party  conveying  his  whole  estate  in  fee  simple  in 
land,  but  reserving  to  himself  a  certain  annual  rent  payable 
thereout  and  chaiged  thereon,  with  a  clause  of  distress,  in  case 
the  same  shall  be  in  arrear,  and  for  which  reason  it  is  termed 
a  rent  charge ;  or  secondly,  by  the  owner  in  fee  simple  granting 
to  another  an  annual  rent  in  fee  simple,  or  for  life  of  the  grantee, 
with  a  similar  clause  of  distress,  and  therefore  also  called  a 
rent  charge,  (s)  The  latter  was  the  usual  mode,  before  the 
recent  act,  of  creating  a  qualification  for  killing  game,  (t)  They 
were  probably  first  adopted  for  the  purpose  of  providing  for 
younger  children. (»)  Where  a  rent  charge  is  created  by  de- 
mising an  estate  for  a  long  term  of  years,  it  is  necessary  for  the 
grantee  to  enter  in  order  to  perfect  his  interest,  or  at  least  such 
an  entry  must  be  stated  in  pleading  a  title  against  strangers, 
unless  it  be  alleged  and  shown  that  the  grantee  elected  that  the 


i; 


[n)  2  New  Rep.  ?24. 
(0)  «Bla.  C.  41. 

(p)  Gilb.  Rents,  9}   1  Tlio.  Co.  Lit. 
439. 

(i)  Co.  Lit.  142;  1  Tho.Co.  Lit.  44?. 
(r)  See  in  general.  1  Hid.  Co.  Lit.  449. 


(s)  2Bla.  C.42. 

(t>  See  form  of  Grant.  Chit.  G.  L.  726  ; 
Cald.  230 ;  and  as  to  the  consequence  of 
u  colourable  grant,  t  B.  &  Aid.  367;  2 
Jac.  &  W.  565.391. 

(ti)  1  Tho.  Co.  Lit.  44S. 
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deed  should  enure  by  way  of  bargain  and  sale,  (a?)  A  rent  CHAP.  IV. 
charge />tfr  autre  vie,  if  grantee  die,  living  cestui  que  vie^  goes  ^^  Rbal* 
to  the  grantee's  executor,  though  not  named  in  the  grant,  in  Prqpkrty. 
the  nature  of  special  occupant,  (y) 

On  account  of  a  rent  charge  issuing  out  of  corporeal  pro- 
perty, it  is  considered  as  so  permanent  and  important  a  right, 
that  if  the  owner  thereof  have  a  freehold  interest  in  a  rent 
charge,  as  for  the  term  of  his  life,  duly  registered  six  calen- 
dar months  before  voting,  he  has  a  right  to  vote  at  an  elec- 
tion ;(z)  and  before  the  late  act  he  was  qualified  to  kill  game,  (a) 
When  a  deed  reserves  a  clear  rent  charge,  it  is  to  be  paid  free 
from  any  deduction  in  respect  of  the  land  tax.  (6)  If  land  upon 
which  a  rent  charge  is  charged  be  afterwards  sold  in  parcels, 
and  the  grantee  levy  for  the  whole  rent  on  one  purchaser,  the 
Court  of  Chancery  will  relieve  him  by  a  contribution  from  the 
rest  of  the  purchasers,  and  restrain  the  grantee  from  levying 
in  future  upon  him  only,  (e)  A  rent  charge  cannot  be  directly 
or  indirectly,  as  by  a  warrant  of  attorney  and  judgment,  charged 
on  an  ecclesiastical  benefice,  {d)  In  creating  a  rent  charge,  there 
should  be  an  express  power  reserved  to  distrain  upon  growing 
crops,  or  upon  common  appurtenant,  or  in  case  of  fraudulent 
removal;  for  otherwise,  as  the  11  Geo.  2,  c.  19,  does  not  extend 
to  a  rent  charge,  no  such  distress  could  be  made,  {e)  If  there 
be  an  express  claqse  of  distress,  the  grantee  may  distrain  under 
it  upon  the  grantor,  or  any  person  claiming  under  him  since 
the  grant  was  made,  although  a  term  may  be  vested  in  himself 
to  secure  the  payment,  (y*)  but  he  could  not  distrain  for  the 
rent  charge  upon  a  person  in  possession  Under  a  lease  prior 
to  the  grant,  but  must,  in  that  case,  distrain  only  for  the  arrear 
of  rent  under  the  lease  when  the  reversion  has  been  asssigned  to 
him.  ig) 

Rent  seek  is  a  rent  reserved  by  deed  and  payable  in  respect  Rent  seek,  (fc) 
of  corporeal  property,  but  without  any  clause  of  ^distress,  and 
therefore  termed  siccus  or  barren  rent,  and  before  the  4  Geo.  S, 
'c.  28,  s.  5,  no  distress  could  have  been  made  for  an  arrear  of 
that  rent ;  but  that  statute,  after  reciting  that  the  remedy  for 
recovering  rents  seek,  rents  of  assize,  and  chief  rents,  (now 
called  quit  rents,)  are  tedious  and  difficult,  gives  the  power  of 


(x)  8  BiDg.  99. 
(y)  7  Bing.  178. 

(»)  1  Bla.  C.  173;  tO  Geo.  3,  c.  17  ; 
and  see  Reform  Act. 
(a)  C«ld.  930. 
lb)  Bradbury  y.Wrighi,  Doogl.  62d. 

(c)  Cary,  «,  9f . 

(d)  1  Bar.  &  Adolp.  673. 


(e)    MUUr  v.  Green,  8  Bing.  92. 

(/)  «  Bla.  R.  13J6. 

(g)  1  Roll.  Ab.  669,  45 ;  and  see  1 
Tbo.  Co.  lit.  478,  n.  62. 

(A)  See  the  two  legaC  meanings  of  the 
term  Seek,  1  Thorn.  Co.  Lit.  482,  note 
(71). 
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distress  to  tbe  owner  of  such  rents,  provided  they  have  been 
paid  for  three  years,  within  twenty  years  before  the  first  day  of 
the  session  of  parliament  in  which  the  act  was  passed,  or  which 
should  be  thereafter  created,  (i)  These  were  formerly  termed 
rents  of  assize  or  chief  rents,  but  now  quit  rents,  and  are 
sometimes  payable  as  well  by  freeholders  as  copyholders,  and 
are  so  called  because  by  paying  such  rent  the  owner  of  the 
land  goes  quit  of  all  other  services. (£)  Mere  length  of  time, 
short  of  the  statute  of  limitations,  and  unaccompanied  by  any 
circumstances,  is  not  of  itself  a  sufficient  ground  to  presume  a 
release  or  extinguishment  of  a  quit  rent,  the  punctual  payment 
of  which  small  render  is  rarely  exacted  with  vigilance.  (/) 

A  /ee  farm  rent  has  been  defined  to  be  a  rent  charge  issu- 
ing out  of  an  estate  in  fee,  and  perpetually  payable  in  fee,  and 
of  at  least  oit^-fourth  of  the  value  of  the  lands  at  the  time  of 
its  reservation  ;(w«)  for  a  grant  of  lands  reserving  so  consider- 
able a  rent  is,  indeed,  only  letting  lands  to  farm  in  fee  simple 
instead  of  the  usual  methods  for  life  or  years,  {n)  But  Mr 
Hargrave  and  others  have  expressed  an  opinion  that  this 
quantum  of  the  rent  is  not  essential  to  create  a  fee  farm 
rent  ;(o)  and  others  have  considered  that  a  fee  farm  rent  is  not 
necessarily  a  rent  charge,  but  may  also  be  a  rent  seck;(/>)  and 
if  the  latter,  and  if  granted  before  the  4  Geo.  S,  c.  28,  in  order 
to  support  a  distress  for  the  recovery  of  it,  it  would  be  neces- 
sary to  prove  that  the  rent  had  been  paid  for  three  years, 
within  twenty  years  before  the  passing  of  that  act.  (9)  It  should 
seem  that  since  the  statute  quia  emptores,  18  Edw.  1,  a  fee 
farm  rent  could  not  be  created,  though  sometimes  attempted, 
and  when  accompanied  with  an  express  power  of  distress  it 
would  at  least  operate  as  a  rent  charge,  (r) 

The  term  rack  rent  merely  refers  to  amount  and  not  to  any 
particular  description  of  rent,  and  imports  a  rent  of  the  full 
annual  value  of  the  tenement  or  near  it.(#)  The  11  Geo.  2, 
c.  19,  s.  16,  and  57  Geo.  3,  c.  52,  use  the  term,  and  enact,  that 
if  any  tenant,  holding  any  lands,  tenements  or  hereditaments 
at  a  rack  rent,  or  where  the  rent  reserved  shall  be  three-fourths 
of  the  yearly  value  of  the  demised  premises,  at  the  least,  shall 
be  in  arrear  half  a  year's  rent,  and  shall  desert  the  premises  or 


(i)  See  construction  Bradbury  v.  Wright, 
Dougl.  627. 

(k)  «  Bla.  €.  4f ;  Cowp.  214. 

(0  Eb-idge  v.  KnotU  Cowp.  114. 

(m)  9  Bla.  C.  4.*) ;  Co.  Lit.  143. 

(n)2Bla.  C.  4S. 

(o)  Co.  Lit.  144*  note  5 ;  and  see  1  Id. 


bj  Tho.  446>  note. 

(p)  Doug!.  627,  note  1. 

Iq)  Id.  ibid. 

(r)  Co.  Lit.  143,  b.,  Mr.  Hargreve's 
note  5 ;  and  see  1  Id.  b^  Tho.  446,  n.  5, 
477. 

(i)  t  Bla.  C.  43. 
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leave  the  same  uncultivated  or  unoccupied,  so  as  no  sufficient    CHAP.  IV. 
distress  can  be  had,  then  justices  may  give  him  possession  by      ^^  Rbjl* 
summary  proceedings.     The  term  rack  rent,  as  thus  used  in     Prqpehty. 
these  acts,  does  not  mean  the  rent  reserved^  but  such  a  rent  as 
the  landlord  and  tenant  might  fairly  agree  upon,  supposing  the 
premises  were  vacant  and  unlet.  (/) 

By  various  inclosure  and  other  acts,  rents,  usually  termed  Com  and  other 
com  rents,  are  made  payable  in  lieu  of  tithes  to  the  parson, 
subject  sometimes  to  the  poor  rate,  and  sometimes  not,  accord- 
ing to  the  terms  of  the  particular  statute  and  are  recoverable 
as  directed  by  the  same,  {u) 


By  the  statute  12  Car.  2,  c.  14,  many  of  the  ancient  military  n.  The  differ^ 
and  other  tenures  were  abolished,  (y)  and  only  Jree  socage,  «a  Tenurks  by 
(now  termed  freehold,)  copyhold,  and  privileged  villenage,  (such  and  Ineaporeai 
as  ancient  demesne  and  customary   freeholds,)  and  spiritual  ^^^^'^P^y 
tenures  (such  as  frankalmoigne)  were  reserved.     The  Jirst  in-  (x) 
eludes  the  ordinary  tenures  prevailing  at  this  day,  as  princi- 
pally and  most  generally  freehold,  (z)  including  also  tenures  in 
free  burgage,  (a)  as  borough  English,  (6)  and  certain  customary 
burgage    tenures    and   gavelkind ;  (c)    the   second,  {copyhold 
tenure^  varying  by  custom,  in  some  respects,  in  each  particular 
manor ;  [d)  the  third  tenure,  in  privileged  villenage,  including 
ancient  demesne,  (e)  and  customary  freeholds,  (/)  which  are  not 


(c)S  B.  &  Aid.  65«. 

(n)  6  B.  .\  Ores.  «74 ;  S  B.  &  Cres. 
863 ;  4  B.  &  Cres.  467  ;  6  Dowl.  &  R. 
467. 

(jr)  See  in  general  Gilbert  on  Tenures, 
and  3  l1io.  Co.  Lit.  Index,  Tenure. 

[y)  The  tenure  in  petit  serjeantrj  is 
not  wholly  abolished.  The  tenure  hy 
which  the  lands  and  property  granted  to 
the  Duke  of  Marlborough  and  the  Duke 
ti  Wellington  fur  their  great  military  ser* 
▼ices  are  bolden  at  this  day,  is  ot  tiiis 
kind  of  tenure,  each  rendering  a  small 
flag  or  ensign  annually,  which  is  deposited 
in  Windsor  Castle.  This  is,  however,  but 
socage  tenure,  in  effect,  because  it  is  a 
yearly  render  of  a  thing  certain,  in  the 
same  manner  as  a  rent ;  nor  is  the  tenant 
bound  to  perform  any  other  service.  See 
litt  s.  160 ;  see  Co.  L.  108,  b.  note  1. 
The  Reform  Act,  2  &  S  W.  4,  c.  45,  ex- 
pressly provides  for  rights  to  vote  in  elec- 
tions to  persons  holding  freehold,  copy- 
hold, andent  demesne,  or  by  any  other 
tenure  whatever. 

(s)    See teauftm freehold  incorporeal 


and  in  incorporeal  property,  and  in  a  rec- 
tory, rent,  &c.  pleaded,  1  Chit  PI.  560  to 
564,  and  notes. 

(a)  See  tenure  by  free  burgage  plead- 
ed S  Saund.  «34  ;  2  Chit.  Pi.  560 ;  and 
see  points  relating  to  burgage  tenure,  1 
Tho,  Co.  Lit.  39^.  393 ;  3  Tho.  Co.  Lit. 
Index  '*  Burgage ;"  and  see  1  Bla.  Com. 
175,  note  43;  1  Tho.  Co.  Lit.  59»  in 
notes. 

(6)  See  tenure  in  borough  Engliah 
pleaded  8  Went.  901 ;  borough  English 
lands  shall  be  brought  into  hotch-potch 
under  statute  of  distributions,  2  Stra.  935. 

(c)  See  in  general  2  Bla.  C.  78  to  90, 
in  notes  ;  and  see  this  tenure  pleaded,  1 
Burr.  326. 

(d)  See  in  general  f  Bla.  C.  90  to  99;  as 
to  the  mode  of  describing  copyhold  tenure, 
&c  1  Saund.  348 ;  Heath,  Maxims,  145 ; 
Com.  Dig.  Pleader,  £.;  3  Chit.  PI.  565,  b. 

(f)  «  Bla.  C.  99. 

(f)  Scriven  on  Copyholds,  666;  see 
cuttomary  freehold  tenure  pleaded,  9  Chit. 
PI.  5  ed.  567;  9  Went.  124;  and  as 
to  the  statement  of  this  estate,  and  the 
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unusual  in  the  northern  counties  of  England.  Corporeal  real 
property,  as  well  as  most  descriptions  of  incorporeal  property, 
are  in  general  capable  of  being  holden  by  either  of  these  de- 
scriptions of  tenure,  (g) 

As  respects  tenure,  the  now  repealed  laws  relating  to  the 
qualification  to  kill  game,  (A)  and  the  recent  reform  act,  (i) 
make  no  distinction  whether  the  tenure  be  freehold,  copyhold, 
ancient  demesne,  or  any  other  tenure,  and  the  owner  and  oc- 
cupier of  each,  when  of  a  certain  yearly  value,  are  entitled  to 
vote,  (A)  though  formerly  copyholders  could  not  vote  at  an 
election.  (/)  We  have  seen,  that  there  may  be  different  tenures 
as  to  different  parts  of  the  same  land,  or  rather  as  to  the  differ- 
ent interests,  that  might,  before  the  time  of  legal  memory,  have 
originally  been  carved  out  as  to  the  same  land.  Thus  one  may 
hold  to  him  and  his  heirs  the  prima  tonsura  of  land  as  a  copy- 
holder, and  another  may  hold  to  him  and  his  heirs  the  soil^ 
and  every  other  beneficial  enjoyment  of  it,  as  a  freeholder,  (m) 

Although  freehold  is  the  most  independent  description  of 
tenure,  yet  in  law  and  substantially  the  land  is  considered  to 
be  holden  of  a  superior  lord,  to  whom  sometimes  renty  or 
suit  and  service  at  his  court,  is  due,  and  who  may  require 
the  owner  to  take  the  oath  of  fealty,  and  who,  upon  the 
death  of  the  owner  intestate  without  heir,  is  entitled  to  the 
estate  by  escheat,  in)  This  rent,  sometimes  payable  by  free- 
holders, is  called  chief  rent,  redditus  capitales,  or  quit  rent  quie- 
tus  redditus,  because  thereby  the  tenant  goes  quit  and  free  of 
all  other  services,  (o)  In  all  other  respects  the  land  and  every 
thing  upon  it  belongs  absolutely  to  the  owner,  who  may,  as  well 
at  law  as  in  equity,  except  in  the  case  of  a  trustee,  (jp)  alter 
the  same,  and  cut  and  sell  timber,  and  commit  what  would  in 
others,  holding  by  inferior  tenure  or  title,  be  waste,  with  impu- 
nity, and  even  burn  his  own  house,  unless  it  be  insured  or  likely 
to  occasion  damage  to  another  person ;  {q)  and  as  his  tenure  is 
superior  in  its  advantages  to  any  other,  the  owner  should  take 


nature  thereof,  3  Bos.  &  Pui.  378  ;  5  East, 
51 ;  7  East,  305,  where  see  the  difference 
between  freeholders  and  customary  te- 
nants explained.  A  customary'  freeholder 
may  plead  his  tit]e  hi  a  que  estate,  t  Ld. 
Raym.  1188. 

ii)  I'hings  merely  incorporeal  may  be 
granted  by  copy  of  court  rolls,  per 
Willcs,  C.  J.,  Willes's  Rep.  324. 

(h)  22  &  23  Car.  2,  c.  25  ;  Cald.  230. 

(i)  2  &  3  W.  4,  c.  45,  s,  18, 19,  20, 
25. 

(k)  See  post, 

(0  1  Bla.  C.  173,  174. 


(m)  7  East,  200;   3  Smith,  261,  S.C. 

(n)  *i  Bla.  C.  86,87.97.  A  legal  ma- 
nor  ceases  to  exist  as  such  for  most  pur- 
poses, if  there  be  not  two  freeholders  con- 
tinuing bound  to  attend  as  suitors  at  the 
Court  Baron,  Bro.  Ab.  Cause  a  Remorer, 
pi,  35;  2  T.  R.  447;  10  East,  259;  2 
Bla.  C.  90,  ante,  166,  note  (9). 

(o)  2  Bla.  C.  42,  43. 

(p)  1  Mad.  Ch.  R.  120 ;  For.  6 ;  2  Ch. 
Cases,  32  ;  3  Woode's  Lect.  399,  post. 

(9)  7  &  8  Geo.  4,  c.  30,  s.  2 ;  Rex  r. 
JtfarcA,  R.  &M.  C.C.  182. 
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care  that  the  boundaries  of  the  estate,  when  adjoining  copy- 
hold, be  not  confused,  so  as  to  subject  the  owner  thereof  to  any 
claim  of  the  lord  of  the  manor,  or  the  restrictions  imposed  upon 
copyholders,  (r)  The  incidents  of  this  tenure  most  materially 
distinguish  it  from  copyhold.  The  owner  of  freehold  tenure 
could  always  vote  for  a  representative  in  parliament,  but  before 
the  recent  reform  act  a  copyholder  could  not.  («)  The  owner 
is  expressly  enabled  by  the  statute  qui  emptores  to  sell  or  trans*- 
fer  his  freehold  land,  subject  to  the  purchasers  still  holding  by 
the  same  freehold  tenure,  and  performing  the  like  services  to 
the  lord  as  the  vendor.  (/) 

But  a  copyholder  cannot  transfer  his  interest  to  a  purchaser 
except  by  custom,  and  then  only  by  intermediate  surrender  to 
the  lord,  and  his  grant  to  the  purchaser.    Upon  descent  otfret" 
hold^  the  heir  is  immediately  entitled  to  the  whole  profits,  with- 
out any  admittance  by  the  lord  of  the  fee,  (subject  only  to  the 
widow's  claim  of  dower,  if  not  barred  by  jointure).     It  is  trans- 
ferable by  the  owner  by  feoffment,  or  by  lease  or  release,  fine 
or  recovery.     It  may  be  absolutely  demised  for  any  term  of 
years  without  the  consent  or  controul  of  the  superior  lord.     A 
moiety  of  the  owner's  interest  may  be  seized  under  an  elegit, 
and  if  he  become  bankrupt,  or  be  discharged  under  the  insol- 
vent act,  his  entire  interest  may  be  sold  and  conveyed  to  a  pur- 
chaser for  the  benefit  of  the  creditors;  (tt)  and  if  a  trader  die, 
his  freehold  estates  are  liable  in  equity  to  the  payment  of  his 
debts,  and  fraudulent  devises  are  invalid,  (x)  whereas  copyhold 
could  not  be  taken  at  the  suit  of  a  single  creditor,  or  on  an  ex- 
tent by  the  king.  Freehold  may  be  devised  without  any  previous 
act,(y)  but  the  will  must  be  attested  by  three  witnesses,  (^r)  and 
after-purchased  or  acquired  lands  do  not  pass,  a  devise  of  free- 
hold not  being  ambulatory  or  prospective,  (a)     The  conviction 
and  attainder  of  the  owner  forfeits  only  his  life  interest.  (6) 
So  also  freehold  property  is  by  the  common  law  subject  to 
claims  of  curtesy  and  dower;  but  in  copyholds,  these  can  only 
arise  from  the  custom  of  the  manor,  the  latter  being  called 
freebench,  which  is  sometimes  of  the  whole  property,  and  not 
like  freehold,  of  only  one-third. 
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(r)  See  ftM,  as  to  bills  to  establish 
boondaries,  ante,  196. 

(f)  1  Bla.  C.  173,  174;  but  now  see 
S&dW.4,c.45,s.  19. 

0)  IB  £dw.  1,  c.  l;  2  Bia.  C.  91, 
oote  15. 

(tt)  6  Geo.  4,  c.  16 ;  7  Gee.  4,  c.  57. 


(x)  11  Geo.  4,  and  1  W.  4,  c  47. 

ly)  32  Hen.  8,  c.  1 ;  34  Hen.  8,  c.5\ 
2  Bla.  C.  374, 375. 

(s)  29  Car.  2,  c.  3;  Cowp.  90;  7  T. 
R.  399. 

(a)  2  Ves.  jun.  417, 419, 429. 

(b)  64  Geo.  3,  c.  145. 
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The  term  ^* freehold^  is  sometimes  used  with  reference  to  the 
estate  or  interest  of  the  party  in  the  lands,  without'reference  to 
the  tenure  by  which  he  holds  them.  Thtis  Lord  Coke  writes  : — 
'^  A  freehold  is  taken  in  a  double  sense ;  either  it  is  named  a 
freehold  in  respect  of  the  state  of  the  law^  and  so  copyholders 
may  be  freeholders  ;  for  any  that  hath  an  estate  for  his  life,  or 
any  greater  estate  in  any  land  whatsoever,  may,  in  this  sense, 
be  termed  a  freeholder,  in  respect  to  the  landy  and  so  it  is  op- 
posed to  copyholders,  that  what  land  soever  is  not  copyhold  is 
freehold/'  (c)  But  this  application  of  the  term  is  extremely  in- 
correct, for  no  person  can  be  strictly  considered  as  a  freeholder, 
or  entitled  to  the  privileges  of  a  freehold,  unless  the  land  to 
which  his  interest  relates  be  of  freehold  tenure ;  and  although 
his  interest  in  the  land  be  of  a  duration  equal  to  a  fee-simple, 
yet,  as  the  tenure  by  which  he  holds  is  base  in  its  nature,  he 
cannot  be  entitled  to  the  privileges  which  attach  to  freeholds, 
and  his  interest  alone  is  of  a  freehold  nature,  but  his  estate 
cannot  be  called  properly  freehold,  unless  he  hold  it  by  free 
tenure,  (rf) 

Copyhold  tenure  varies  by  custom  in  different  manors.  It 
may  be  not  only  of  house,  land,  and  other  corporeal  things,  but 
also  of  most  incorporeal  things  which  may  have  been  granted, 
though  held  by  copy  of  court  roll.  Thus,  a  fair,  or  market,  or 
tithes,  may  be  granted  by  copy,  and  incorporeal  things  may 
pass  by  themselves  without  any  land,  and  not  as  an  incident,  by 
copy,  (e) 

Originally  a  copyhold  was  a  mere  tenancy  at  will,  but  is  now 
only  nominally  so,  for  the  interest  of  a  copyholder  of  inheritance 
IB  as  certain  and  permanent,  though  subject  to  forfeiture,  as 
that  of  a  freeholder,  and  copyholds  are  to  be  governed  by  the 
rules  of  the  common  law,  unless  a  particular  custom  intervene.  (/) 
The  owner  is  generally  subject,  like  freeholders,  to  fealty,  suit 
and  service,  payment  of  quit  rent  to  the  lord  of  the  manor,  and 
to  escheat,  (g)  In  this  tenure  the  freehold  is  supposed  to  be 
in  the  lord  of  the  manor,  and  not  in  the  copyholder,  though  of 
inheritance,  for  which  reason  trustees  are  not  essential,  as  in 
deeds  relating  to  freehold  tenure,  to  support  contingent  re- 
mainders of  copyhold,  the  lord's  estate  sufficing.  (A)  In  general, 
it  is  a  tenure  that  must  have  been  immemorial,  and  it  cannot  be 


(c)  Co.  Cop.  8.  15. 

(d)  Bla.  Comp.  Cop. ;  s«e  1  Cru.  Dig. 


6«. 


(e)  Wjlics,  324. 

(/)  It  Mod.  SOI;  3  B.  &  Adolph. 


440. 

(g)  2   Bla.  C.  97 ;  as  to  the  effect  of 
enfranchisement,    see  1   Marsh.  R.  50; 
1 1  East,  «80. 

(&)  10  Yes.  282;  16  East,  406. 
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created  at  this  day,  at  least  without  a  special  custom  in  the 
manor,  authorizing  grants  of  land  as  copyhold  de  novo ;  {%)  and  a 
custom  for  the  lord  to  grant  leases  of  the  waste  without  restric* 
tion  is  bad.  {k)  But  the  lord  may  re-grant,  as  copyhold,  after 
forfeiture,  lands  which  have  been  immemorially  demised  by 
copy,  even  though  he  keep  them  in  his  hands  for  many  years, 
because  they  were  always  demisable.  (J)  And  where  the  lord 
re-granted  such  a  copyhold,  with  the  appurtenances,  to  which 
a  right  of  common  was,  previous  to  the  forfeiture,  annexed,  it 
was  held  that  after  such  re-grant  it  was  still  a  customary  tene- 
ment, and  the  tenant  entitled  to  right  of  common,  (m)  Like 
freehold,  copyhold  may  be  subject  to  special  occupancy,  (/«)  and 
we  have  seen  that  there  may  be  different  tenures  with  respect 
to  the  same  land,  and  that  therefore  one  may  hold  the  prima 
tonsura  of  land  as  a  copyholder,  and  another  may  have  the  soil, 
and  every  other  beneficial  enjoyment  of  it,  as  a  freeholder,  (p) 
Copyhold  tenure,  although  the  owner  have  an  estate  of  inherit- 
ance therein,  is  still  considered,  in  the  eye  of  the  law,  for  some 
purposes,  as  only  a  tenancy  at  willy  and  consequently,  as  a  much 
less  estate  even  than  that  of  a  term  for  years,  {p)  the  copy- 
holder being  said  to  hold  '*  at  the  toill  of  the  lord,  according  to 
the  custom  of  the  manor;"  but  though  he  holds  at  will,  yet  such 
must  be  in  accordance  with  the  custom,  and  not  absolute. 
But  the  consequence  of  this  tenure  being  only  a  tenancy  at 
will  is  this,  that  if  the  copyholder  take  a  conveyance  of  any 
interest  carved  out  of  the  freehold  tenure,  however  small,  even 
an  estate  for  years,  it  will  operate  as  an  extinguishment,  not 
as  a  merger,  of  his  copyhold  interest,  (q) 

Copyhold  tenure  differs  from  freehold  in  the  following 
respects :  the  30  Geo.  3,  c.  35,  expressly  prohibited  any  copy- 
holder from  voting  at  an  election,  (r)  but  the  owner  of  copyhold 
of  the  yearly  value  of  10/.  is  now  expressly  entitled  to  a  vote.(«) 
He  may,  on  his  becoming  entitled  by  descent,  or  devise,  or  by 
purchase,  be  admitted  and  pay  a  fine  to  the  lord,  which  is  not 
to  exceed  two  years'  value,  (^)  after  deducting  the  quit  rents, 
but  not  the  land  tax ;  and  unless  there  be  evidence  of  a  special 
custom  the  lord  is  not  entitled  to  the  payment  of  a  full  fine  by 
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(t)  «  Wils.  Ub ;  2  T.  R.  415 ;  S  Maule 
&  S.  504 ;  t  Bar.  &  Aid.  189 ;  3  Bar.  & 
Aid.  155 ;  t  Campb.  264. 

(k)  3  B.  &  Aid.  153. 

(0  Id.  ibid. ;  Co.  Lit.  58,  b  ;  4  Rep. 
30,  a  ;  Cro.  £1, 699. 

(m)3B.  &Ald.  153. 

(n)  2  Bla.  R.  1 148 ;  7  East,  186. 

(o)  7  East,  200 ;  3  Smith,  961,  S.  C. 


(p)  Willes,  S«5. 

(q)  See  3  Prest.  Est.  539, 560. 

(r)  1  Kenj.  Rep.  110;  1  Bla.  C. 
172,  174. 

(s)  2  W.  4,  c.  45,  8. 19, 25,  26,  pmi. 

(t)  Leake  t.  Pigot,  Selw.  N.  P.  87 ; 
Doagl.  724;  2  T.  R.  484;  3  Bos.  &  P. 
346;  6  East,  57. 
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the  remainder-man  upon  his  admission,  (u)  The  steward  may 
by  custom  be  entitled  to  full  fees  on  the  admission  to  each  of 
several  copyholds,  though  where  there  is  no  such  custom,  he 
is  only  entitled  to  reasonable  fees  for  his  entire  trouble. (ar)  The 
property  in  the  soil,  from  the  centre  of  the  earth  upwards,  is 
always  considered  to  be  in  the  lord,  but  the  possession  in  the 
copyholder,  subject  to  certain  peculiar  local  customs  ;(^)  so 
that  the  copyholder  has  only  the  possession  and  use  of  the  pro- 
perty as  permanently  affixed,  and  has  no  right  without  custom 
to  dig  mines  or  cut  trees,  excepting  the  latter  for  repairs  ;  and 
on  the  other  hand  the  lord  cannot,  as  we  shall  presently  see, 
without  special  custom,  dig  mines  or  cut  trees,  and  if  he  do, 
the  copyholder  may  sue  him  or  a  stranger  in  trespass  for  the 
injury,  viz.  the  breaking  the  surface  or  sub-soil,  or  trespassing 
on  his  estate,  or  for  the  loss  of  the  shade,  and  lop  and  crop 
and  use  of  the  trees  for  reparation  and  horse-bote  and  plougfa- 
bote.Cz)  If  the  owner  (unless  authorized  by  special  cus- 
tom, (a)  cut  timber  trees  otherwise  than  for  reparation, 
or  commit  other  waste,  he  forfeits  his  interest  ;(i)  but  the 
Court  of  Chancery  will  not  grant  an  injunction  to  restrain  a 
copyholder  from  cutting  down  timber,  (c)  A  copyholder  for 
life  or  lives  cannot,  even  where  there  is  a  custom  for  copy- 
holders to  cut  timber  trees,  do  so  at  pleasure  ;(c/)  a  custom 
for  a  copyholder  for  life  to  cut  timber  being  unreasonable  and 
void.(e)  Waste,  whether  wilful  or  permissive,  as  letting  his  houses 
and  buildings  become  decayed,  is  cause  of  forfeiture ;  (y*)  be 
cannot  let  to  a  tenant  for  a  term  of  years,  but  only  for  one 
year  or  less,  or  strictly  at  will,  without  license  from  the  lord, 
unless  by  special  custom,  (g)  The  demising  absolutely  for  one 
year  is  not  a  forfeiture,  such  lease  being,  as  Lord  Coke 
observes,  warranted  by  the  general  custom  of  the  realm.  (A) 


(u)8  Ding.  439. 

(x)  S  Marsh.  84 ;  6  Taunt.  433. 

(jf)  See  Ijnm  r.  Brentwatt,  S  B.  & 
Adolph.  437. 

(s)  Id.  ibid.  See  Gilb.  Ten.  327. 

(a)  10  East,  t^67. 

(6)  11  East,  56;  2  Maule  Sc  S.  68; 
t  T.  R.  746 ;  «  Taont.  5^  ;  1  Thorn.  Co. 
Lit.  673,  A.  1  ;  cutting  trees  for  repairs, 
and  afterwards  exchanging  the  same  for 
preferable  timber  is  waste,  7  Bing.  640. 

(c)  6  Ves.  700. 

(d)  J  T.  R.  746. 
{e)  Cro.  Car.  230. 

(/),Salk.  186;  1  Tho.  Co.  Lit.  673, 
note  St',  and  when  a  Court  of  Equity 
will  relieve  against  forfeiture  for  waste. 


Id.  674,  in  notes. 

{g)  4  East,  321 ;  1  New  R.  168 ;  see 
cases  in  Chancery,  1  Tfao.  Co.  Lit.  664, 
note  34;  Id.  673,  n.  33. 

(A)4Co.  36;  9Co.  7d,b.;  W.Joncs,  «49; 
iTho.  Co.Lit.  664,  note  34;  Id.  673,  note 
33.  A  lease  for  more  than  one  year  is  a  for- 
feiture, 80  IS  a  demist*  for  one  year  «ud 
so  on  from  year  to  year ;  but  it  is  other- 
wise if  the  demise  be  for  one  year  with 
a  mere  covenant  or  agrtement^  that  the 
lessee  shall  enjoy  for  another  year  ;  or  if 
the  demise  be  for  one  year»  and  from 
thence  from  year  to  year,  for  thirteea 
years,  if  the  lord  would  licefue,  and  so  as 
they  sliouid  not  be  liable  to  forfeiture,  for 
then  the  obtaining  Uie  license  is  a  con. 
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The  interest  of  the  copyholder  is  forfeited  to  the  lord  for  his 
life  only  (A)  upon  his  conviction  ot  felony  after  attainder,  but 
not  before,  unless  there  be  a  special  custom  in  the  manor  to 
the  contrary,  (i)  But  the  interest  of  a  copyholder  cannot  be 
affected  by  a  writ  of  elegit  or  extent,  or  other  process  at  the 
suit  of  a  single  creditor, (j)  or  even  of  the  king,(i)  though  in 
case  of  general  insdtvenei/,  and  bankruptcy,  (/)  or  discharge 
under  the  insolvent  act,(i»)  his  entire  interest  may  be  sold  for 
the  benefit  of  the  creditors  at  large.  But  the  recent  act  against 
fraudulent  devises  and  subjecting  the  freehold  estates  of 
traders  to  the  payment  of  their  debts,  does  not  extend  to 
copyholds ;  (h)  nor  is  the  heir  or  devisee  of  a  copyholder 
liable  to  be  sued  upon  the  bond  or  other  specialty  of  his  ancestor, 
as  in  the  case  of  freeholds,  (o)  A  transfer  of  copyhold  cannot 
in  general  be  effected  by  feoffment,  lease,  or  release,  or  fine  or 
recovery  ;(j»)  but  usually  must  be  by  surrender  to  the  lord  to 
the  use  of  the  vendee,  and  presentment  thereof  by  the  homage, 
and  by  the  lord  or  his  steward's  admittance  of  such  vendee  to 
hold  .by  the  rod  at  the  will  of  the  lord,  and  according  to  the 
custom  of  the  manor,  and  upon  which  a  fine  must  be  paid  by 
the  purchaser,  as  before  observed,  to  the  lord,  (7)  and  such 
surrender,  re-grant  and  admittance,  must  be  entered  on  the 
court  rolls,  (r)  However,  an  equitable  mortgage  maybe,  and 
frequently  is,  effected  upon  a  loan  of  money  or  security  for  a 
debt  by  a  mere  deposit  of  the  prior  copies  of  admissions,  and 
other  parts  of  the  court  roll  relating  to  the  estate,  with  a 
deed  of  covenant  to  surrender  and  do  all  other  reasonable  acts 
upon  request,  (s)    But  an  equitable  interest  in  copyhold  lands 
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dition  precedent,  and  these  are  the  pro- 
per words  in  an  agreement  for  a  iease  by 
a  copyholder  ;  4  East,  221 ;  1 1  Ves,  170  ; 
1  New  R.  163;  2  Taunt.  52;  2  Maule 
3c  S.  255 ;  and  see  1  Tbo.  Co.  lit.  665  ; 
note  24 ;  Id.  673,  note  32. 

(A)  54  Geo.  3,  c.  145. 

<i>  3  B.  &  Aid.  510 ;   2  Wis.  13 ;  5 

B.  &  Cres.  584  ;  2  Ventr.  38. 

(J)  1  Rol.  Ab.  888;  2  B.  &c  Cres. 
242  ;  3  Duwl.  &  By.  603,  S.  C;  3  Bla. 

C.  419. 

(fc)  Parker,  195 ;  Tidd,  9  ed.  1050,  a 
recent  attempt  was  made,  in  Tain,  to  pass 
an  act  to  sobject  copyhold  to  the  satis- 
faction of  debts  to  the  king  in  conse- 
quence of  the  defalcation  of  a  barrack- 
master-general.  But  as  the  recent  Bank- 
rupt Act,  and  the  Insolvent  Debtors'  Act, 
in  case  of  genered  insoWency,  extend  to 
copyholds,  there  seems  no  reason  why 


such  copyholds  should  not  be  liable  to  be 
seized  for  debts  to  the  king,  and  other 
debts,  taking  care  of  the  interest  of  the 
lord. 

(/)  6  Geo.  4,  c.  16,  s.  68. 

(m)  7  Geo.  4,  c.  57,  s.  20. 

(n)  11  Geo.  4  &  1  Wra.  4,  c.  47, 
s.  2,  9. 

(o)  Id.  ibid. ;  Bac.  Ab.  tit.  Heir  and 
Ancestor,  F. 

(p)  2  Bla.  C.  367,  368,  and  notes. 

(9)  2  Bla.  C;  368  to  372. 

(r)  Id.  ibid. 

(s)  It  should  seem  that  such  an  equit- 
able mortgage  is  not  of  itself  a  perfect 
security,  but  at  least  the  covenant  should 
be  pre$ented  by  the  homage,  which  would 
not  entitle  the  lord  to  a  fine  as  upon  a 
complete  surrender  ;  2  T.  R.  484;  1  East, 
R.  632 ;  but  would  operate  as  a  security 
against  a  subsequent  fraudulent  perfect 
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18  not  properly  the  subject  of  a  surrender,  but  should  be  trans^ 
ferred  by  assignment.  (^)  In  general  an  estate  of  inheritance  in 
copyhold  is  as  devisable  by  the  common  law  («)  as  freehold  is 
by  the  statute,  but  there  is  this  material  distinction,  namely, 
that  a  will  of  copyhold  need  not  be  attested  by  three  wit- 
nesses, (a*)  and  it  will  pass  lands  purchased  or  acquired  after 
the  date  of  the  will,  if  the  testator's  intent  to  that  effect  be 
clearly  declared  ;(y)  for  such  a  will  is  ambulatory  till  the  death 
of  the  testator,  and  is  considered  as  rather  in  the  nature  of  an 
appointment  or  declaration  of  a  use,  than  as  a  devise  in  the 
case  of  freehold,  (tf)  There  is,  in  strictness,  another  peculiarity, 
that  there  should  be  a  surrender  of  the  estate  to  the  lord,  to 
the  uses  of  the  will,  either  before  or  after  the  making  of  the 
will,  though  the  omission  is  now  supplied  in  certain  cases  by 
express  enactment,  (jq:)  If  there  be  no  devise  and  no  special 
custom  to  the  contrary,  the  estate  of  inheritance  of  the 
deceased  owner  devolves  in  the  same  course  of  descent  as  in 
the  case  of  freehold  tenure,  (a)  And  by  custom,  in  many 
manors,  whether  the  lands  descend  or  are  devised,  the  lord  is 
entitled  to  a  render  of  an  Aeriot,  as  the  best  beast,  or  other 
goods  (as  the  special  custom  may  be)  of  the  deceased  owner.  (6) 
And  if  the  heir  or  other  person,  who  may  have  claim,  do 
not  appear  after  three  proclamations,  at  three  successive 
general  courts,  the  lord  may  by  precept  seize  into  his  hands  the 
land  qdosque,  8^c.  that  is,  until  the  heir  appear,  but  not  as  an 
absolute  forfeiture,  unless  there  be  an  express  custom  to  war- 
rant it.(c) 

The  lord  of  a  manor  cannot,  without  a  special  custom,  enter 
the  land  of  a  copyholder  to  cut  timber  trees  though  going  to 
decay,  {d )  or  to  dig  for  mines  of  coal  or  work  the  same,  {e)  and  if 
he  do  he  may  be  restrained  by  injunction,  (/)  or  sued  by  the 
copyholder  or  his  tenant  as  a  trespasser ;  (g)  and  an  incumbrance 
created  by  the  lord  on  his  manor  and  other  rights,  cannot  pre- 


surrender  to  another  person,  who  bj  the 
court  rolls  would  have  implied  notice  of 
the  equitable  charge.  But  quare  as  to  such 
implied  notice,  Sugd.  V.  &  P.  759, 8  ed. 

(t)  2  T.  R,  484-,  Scriv.  Cop.  t67, 

(tt)  3  Bro.  &  C.  286;  15  Ves.  396  ; 
and  a  custom  to  the  contrary  is  void,  Id. 
ibid. ;  but  see  Evan's  Stat.  tit.  Wills. 

(x)  7  East,  299  to  322,  unless  the  terms 
of  surrender  require  three  witnesses  ;  Id. 
ibid. ;  2  P.  Wro.  258. 

(y)  Cowp.  ISO. 

(s)  55  Geo.  3.  c.  192  ;  7  Bingh,  275, 
when  a  Court  of  Equity,  before  this  act, 
supplied  the  want  of  surrender  in  favour  of 
a  wife,  or  younger  children,  or  creditors. 


and  when  this  act  will  still  not  aid  the 
want  of  a  surrender,  see  note  2  Bla. 
Com.  by  Chttty,  367,  368  ;  5  B.  &  Aid. 
492;   1  Dowl.  &Ry.  8l,S.  C. 

(a)  H.  Chitty  on  DescenU,  162. 

(6)  2  Bla.  C.  97. 

(r)  3  T.  R.  162;  Watkins  on  Copy- 
holds, 239 ;  H.  Chitty  on  Descents,  165 ; 
1  Scriven,  341,  342. 

(d)  4  Made  &  S.  340;  2  B.  &  Adolp. 
487;  ante,  234. 

(<)  10  East,  189 ;  W.  Jones,  343 ;  15 
Ves.  236  ;  17  Ves.  S81 ;  2  B.  &  Adolph. 
437. 

(/•)Id.  ibid. 

(g)  10  East,  189 ;  2  B.  &  Adoip.  437. 
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judice  a  copyholder ;  (A)  and  the  lord  of  amanor  might  be  indicted     CHAP.  ly. 
for  a  forcible  entry  in  the  house  or  land  of  his  copyholder,  (t)  ^o  Raal 

In  some  respects,  therefore,  although  there  is  not  in  copyhold  Prqpkhty. 
that  independence  of  tenure  as  in  freehold,  nor  is  the  same,  when 
acquired,  of  equal  Talue,  because  the  party  is  subject  to  the 
small  incumbrance  of  quit  rent,  and  cannot  cut  timber  for  sale, 
or  absolutely  demise  for  a  term  of  years  without  license,  nor  open 
new  mines,  unless  by  special  custom ;  yet  in  some  other  respects 
the  title  evidenced  by  the  court  rolls  is  more  secure,  and  the 
expense  of  transfer  is  less  than  in  freehold  conveyance,  and  the 
heir  and  devisee  may  take  it  free  from  liability  for  debts  of  the 
last  owner.  It  may  be  worthy  of  notice  that  copyholds  are 
excepted  out  of  the  registry  act.  {t) 

We  may  here  observe,  that  it  has  been  held,  that  as  the  gene- 
rality and  vagueness  of  descriptions  of  copyhold  property  on 
the  court  rolls  are  so  well  known,  a  vendor  of  lands  of  copy- 
hold tenure  is  not  bound  to  show  how  the  description  on  the 
court  rolls  is  to  be  applied  to  the  present  state  of  the  pro- 
perty, and  that  it  suffices  if  he  prove  that  the  property  as 
described  has  actually  been  enjoyed  and  passed  under  that 
description  for  upwards  of  sixty  years,  (l)  % 

In  case  of  copyhold  as  well  as  in  freehold  tenure,  strips  of  v^astei  adjoio- 
land  outside  of  old  inclosures,  and  between  them  and  an  high-  *"*  >ncloiupes. 
way,  are  to  be  presumed  to  belong  to  the  copyholder,  although 
where  such  land  forms  part  of  a  large  open  waste  or  common 
it  might  be  otherwise,  (m)  It  is  treated  as  an  unsettled  point, 
whether  an  incroachment  upon  a  waste,  adjoining  to  the  de- 
mised premises,  by  a  lessee,  without  permission  of  the  lord  of 
the  manor,  or  of  the  landlord,  and  uninterrupted  possession 
thereof  by  such  lessee  for  twenty  years,  shall  give  the  lessee  a 
possessory  right  thereto,  or  whether  he  shall  be  deemed  to 
have  inclosed  the  waste  in  right  of  the  demised  premises  for 
the  benefit  of  his  landlord  after  the  expiration  of  the  term.(ii) 


(&)  8  Co.  63  ;  1  Tho.  Co.  Lit.  667. 

(i)  Gilb.  Ten.  328.  3J9;  1  Tho.  Co. 
Lit.  667.  note  D. 

[k)  For  Middlesex,  7  Ann,  c.  20.  s.  17. 
0  4  Russ.  R.  f  67  ;  and  see  Doe  ▼. 
7  B.  &  Cres.  304,  which  ap- 
pears io  establish  (bat  in  copyhold  tenore, 
land  ootside  the  cxtfrniil  fence,  and  be- 
tween the  same  and  an  high  road,  may 
be  presumed  to  belong  to  the  copj^bolder, 
and  not  to  the  lord. 

(m)  7  B.  &  Cres.  304 ;  ante,  1 95. 

(a)  Adams  on  Ejectm.  3d  ed.  51,  59  i 
t  £sp.  R.    460,    461;  2  Taunt  160; 


1  Taant.  208 ;  temble,  that  if  such  land 
belonged  to  the  landlord,  according 
to  the  presumption  in  7  B.  &  Cres. 
304,  and  the  lessee  threw  down  the 
old  external  inclosure  and  made  the  new 
fence  serve  as  the  external  fence,  the  in- 
closure must  be  considered  as  made  for 
the  benefit  of  the  landlord.  But  if  the 
land  inclosed  belonged  to  the  lord  of  the 
manor,  then  he  alone  could  recover  it. 
What  is  evidence  of  holding  by  permis- 
sion of  lord  of  manor,  so  as  to  prevent  the 
statuteof  limitation  being  a  bar  to  an  action 
of  ejectment,  see  8  Bar.  &  Cres.  717. 
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TO  Rea^     airive  at  the  consideration  of  what  are  termed  in  law  the  estates, 

PRQPBBTr.     or  quantities  of  interests  which  a  person  may  have  in  the  seve- 

III.  The  (Uffer-  Tsl  kinds  of  real  things  before  enumerated,  of  whatever  tenure 

ent  E1TATS8  or  ^jj^  ggnie  mav  be.  The  term  "  estate,"  we  have  seen,  (o)  is  used  in 

quantUiei     and  •  lo  ii- 

natures  rflvTw  two  senses»  the  one  of  localiti/,  and  merely  referring  to  the  things 
Vrmrty!  ^^^  ^^^  Other,  (the  sense  now  used,)  importing  the  degree  or  extent 

of  the  interests  which  a  person  hath  in  lands,  or  in  any  other 
Hn^of^hMc^"*^  subject  of  property,  and  to  this  term  (at  least  in  conveyances 

by  deed)  some  adjunct  or  expression  should  be  added,  in 
order  to  show  the  degree  or  extent  of  such  estate  or  interest,  or 
in  other  words,  the  titne  for  which  the  grantee's  estate  is  to 
continue,  "to  him  and  his  heirs  and  assigns  for  ever,"  or, ''  to  him 
and  the  heirs  of  his  body ;"  or  more  specially  when  an  estate  tail 
special,  ''  to  him  and  the  heirs  of  his  body,  by  E.  his  wife,  for 
ever ;"  or  "  to  him  and  his  assigns  for  the  term  of  bis  natural 
life ;"  or  "  to  him  and  his  executors,  administrators,  and  assigns 
for  the  term  of  21  years,'*  &c.  by  which  words  respectively  an 
estate  iny!?&  simple,  or  in  foe  tail,  or  an  estate  tail  special,  or 
for  life,  or  for  years,  may  be  created,  and  the  grantee  is  said 
to  have  an  estate  in  fee,  or  in  tail,  or  for  life,  or  for  years,  or 
on  condition,  &c.,  according  to  the  adjunct  words,  (p)  Fre- 
quently, though  untechnically,  the  word  '^  estate"  is  used  merely 
as  a  local  description,  as  "  all  my  estate  at  Ashton,"  and  in  a 
will  tnis  would  convey  the  fee  to  the  devisee,  unless  ex- 
pressly restrained  by  other  words,  {q)  though  it  would  be  other- 
wise in  a  convei/ance  by  deed,  (r)  With  reference  to  the  extent 
of  interest,  the  term  "  real  estate"  imports  that  a  party's  inte- 
rest is  not  less  than  for  the  term  of  his  life ;  for  a  term  of  years, 
even  for  1000  years,  perpetually  renewable,  is  a  mere  personal 
estate ;  (s)  and  so  is  any  interest  carved  out  of  or  created  by  the 
owner  of  such  term,  though  it  import  to  be  an  estate  of  free- 
hold in  point  of  duration.  (^)  A  license,  in  strictness,  creates  no 
estate  or  interest  whatever  in  real  property,  and  therefore  is  not 
within  the  statute  against  frauds,  (u)  for  which  reason  also  a 
party  having  it  can  maintain  no  action  of  trespass,  (x) 

The  consideration  of  estates,  in  the  legal  sense,  meaning  the  in- 
terest, as  we  now  intend  to  use  it,  is  divisible  under  severed  heads, 
as  1st.  Whether  the  owner  has  an  estate  or  interest  of  tn/iert7ancc? 
to  him  and  his  heirs  generally  for  ever,  or  to  him  and  particular 

(0)  Ante,  158.  (i)  Ante,  84,  note  (a);    148,  note  (r) ; 

(p)  See  1  Preston  on  Estates,  30.  t  Bla.  R.  386. 

(q)  Ante  159-  (t)  Post. 

(r)  Ante  169  ;  7  East,  259  j  4  M.  ^         (u)  Sugd.  V.  &  P.  8  ed.  73 ;  Saycr,  8 ; 

S.  369 ;  4  Taunt,  176 ;  6  Tannt.  410;  i  see  further  post.  License. 
MarBh.ll3 ',  and  see  Prest  on  Estates,  10.  (x)  2  East,  190  ;  1 1  East,  345. 
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heirs,  as  to  him  and  the  heirs  of  his  body,  either  generally,  not  CHAP  iv. 
specifying  any  wife,  or  by  a  particular  wife,  termed  in  tail :  or  x©  RbTl 
ally.  A  freehold  interest,  but  only  for  life,  or  whether  for  his  ^^q^'bty. 
own  life,  or  that  of  another,  or  as  tenant  in  dower,  or  by  the 
curtesy;  or  Sdly.  A  still  less  interest  and  estate,  less  than 
freehold^  as  only  for  a  term  of  years,  or  the  most  inferior,  as 
at  will  or  by  sufferance,  which,  however,  are  not  r^a/ estates,  but 
chattel  iiUerests  in  realty,  though  for  a  term  of  2000  years,  (y) 
It  is  essential,  concisely  to  consider  each  of  these ;  for  though 
the  full  study  of  them  constitute  more  peculiarly  the  learning 
and  science  of  conveyancing,  yet  a  practical  knowledge  of  the 
leading  rules  is  absolutely  essential  to  all  concerned  in  the 
administration  of  the  poor  laws,  and  many  branches  of  the 
criminal  law,  and  to  every  branch  of  the  legal  profession.  We 
must  also  keep  in  view  the  highly  important  distinctions  be- 
tween legal  and  equitable  interests,  which  will  presently  be 
more  particularly  examined. 

It  is  essential  first  to  distinguish  between  what  is  an  actual  f .  Important 
interest  in  real  property,  and  what  is  a  mere  power  or  authority  t^^^cenmlta^ 
to  exercise  a  jurisdiction,  or  do  some  act  upon,  over,  or  to  the  «**  and  a  mere 
same.  This  is  a  distinction  in  various  respects  of  most  exten-  ^i  p^i^ny, 
sive  importance,  for  although  persons  may  have  full  power  and 
jurisdiction  over  land,  yet  if  they  have  no  legal  interest  therein, 
they  cannot  be  considered  as  the  occupiers  thereof,  and  they  are 
not  rateable  to  the  poor,  nor  would  be  entitled  to  vote  in  respect 
thereof;  nor  could  support  any  action  of  trespass  for  any 
injury  ;  nor  would  there  be  any  implied  right  to  compensation 
for  the  use  of  the  land,  (z)  Thus  where  a  statute  authorized 
certain  persons  to  make  the  river  Avon  navigable,  and  to  main- 
tain such  navigation,  and  for  those  purposes  to  clear,  scour  and 
cleanse  the  same,  and  to  dig  and  cut  banks,  and  to  build 
bridges,  sluices,  locks,  &c.  and  to  do  all  other  necessary  things, 
it  was  held  that  they  could  not  be  deemed  the  occupiers  of  the 
land  covered  with  water,  nor  rateable  to  the  poor  in  respect 
thereof,  but  had  a  mere  easement  in  the  watercourse,  though 
they  were  liable  to  be  rated  in  respect  of  a  certain  cut  and  lock, 
which  they  had  made  for  the  purposes  of  the  navigation  upon 
lands  purchased  by  them,  (a)  So  although  commissioners  of 
sewers  have  a  very  extensive  jurisdiction  over  sewers  and  the 
banks  of  the  adjacent  lands  and  works  relating  to  the  same, 
yet  it  does  not  follow  that  they  in  legal  contemplation  have  any 

(^)  Ante,  84,  note  (a).  2  J.  B.  Moore»  616 ;   iter  v.  Aire  Naviga- 

(s)  See  in  general  Re*  ▼.  Thomat,  9  B.  tkm,  3  B.  &  Adolp.  1S9 ;  8  B.  &  Cres. 

&  Cres.  114;  and  the  several  cases  there  43. 

(|aoted,  and  Newcattk,  Duke  of,  w.Ciark,  (a)  Hex  v.  THmnat,  9  B.  &  Cres.  114. 
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CHAP.  IV.     interest  in,  or  even  actual  or  constructive  possession  of,  the  pro- 
To  Real      perty  over  which  they  have  jurisdiction ;    therefore  commis- 

Pboferty.  sioners  of  sewers  cannot  maintain  an  action  of  trespass  against 
the  commissioners  of  a  harbour  for  breaking  down  a  wall  or 
drain  erected  by  the  former,  as  such  commissioners,  across 
a  navigable  river;  because  the  authority  to  be  exercised  by 
such  commissioners  of  sewers  on  behalf  of  the  public  does  not 
vest  in  them  such'  a  property,  or  even  possessory  interest,  as 
will  enable  them  to  maintain  such  action  even  against  a  wrong- 
doer :  (6)  and  the  same  principle  has  been  applied  to  persons  au- 
thorized by  statute  to  make  and  maintain  a  navigable  river,  and  it 
was  held  that  the  proprietors  of  such  navigation  did  not  necessa- 
rily acquire  such  an  interest  in  the  soil  in  a  bank  excavated  from 
a  new  channel  made  by  them,  for  the  first  time,  under  the  act^ 
as  would  enable  them  to  maintain  trespass,  (c)  For  the  same 
reason,  although  the  owners  of  a  mere  navigation  have  juris- 
diction, to  a  limited  extent,  in  the  bed  of  the  canal,  and  its 
banks,  and  locks,  and  drains,  it  was  recently  held  that  they  have 
no  interest  in  the  soil,  or  any  thing  corporeal,  therefore  are  not 
rateable  to  the  reUef  of  the  poor,  as  occupiers  of  land;  {c[)  and 
where  an  act,  incorporating  the  Hull  Dock  Company,  au- 
thorized them  to  make  a  dock,  quays,  wharfs,  &c.,  and  which 
were  to  be  vested  in  them  for  certain  public  purposes,  and  giving 
them  right  to  certain  wharfage  for  goods  landed  or  discharged  upon 
such  quays  or  wharfs,  it  was  held,  that  as  the  premises  were 
only  vested  in  the  company  for  the  purposes  of  the  act,  they 
had  no  common  law  right  to  a  compensation  for  the  use  of 
them,  and  that  as  the  statute  gave  them  no  right  to  claim 
wharfage  for  goods  shipped  offixom  other  quays,  they  could  not 
maintain  any  action  upon  a  supposed  contract  to  pay  wharfage 
for  such  use  of  the  wharfs,  though,  if  they  had  had  a  common 
law  interest  in  the  wharfs,  such  a  contract  would  have  been  im- 
plied, (e)  So,  M'here  it  appeared  that  the  plaintiff  in  an  action 
was  a  person  who  had  assigned  over  all  his  effects  under  an  in- 
solvent act,  and  that  his  wife  continued  to  reside  in  his  house, 
retaining  some  of  the  furniture,  and  that  the  wife  having  been 
absent  for  two  days,  and  no  one  being  in  the  house,  the  de- 
fendant committed  a  trespass  in  an  attempt  to  distrain  for  rent ;  it 
was  held  that  the  wife  had  not  a  sufficient  possession  to  enable 
her  husband  to  sue  in  trespass,  he  neither  having  any  legal  in- 
terest, nor  any  actual  or  constructive  possession  ;  {f)  and  where 
the  plaintiff,  having  built  a  chapel,  conveyed  the  same  to  the 

(h)NewcaslU,Dukeof,^,Clark,2  J.B,         {d)  Rex  v.  Aire  Navigation,  5  B.  & 

Moore,  666.  Adolph.  139. 

(c)  HoUU  T.  Goldfinch,  1  B.  &  Ores.  (e)  8  B.  &  Cres.  4t. 

f03  i  i  Dowl.  &  R.  316,  S.  C.  (/)  6  Bing.  515. 
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defendant  by  a  deed,  the  validity  of  which  was  questionablci    CHAP.  IV. 
and  the  defendant  took  possession,   and  gave  the  key  to  a      to  Real 
gardener,  who,  with  his  permission,  lent  it  to  the  plaintiiF,  merely     Property. 
to  enable  him  to  enter  and  preach  in  the  chapel  upon  a  Sunday, 
and  the  plaintiff  thereupon  locked  up  the  chapel,  and  refused 
to  re-deliver  the  key,  it  was  held  that  he  had  not  sufficient  pos- 
session to  maintain  an  action  of  trespass  against  the  defendant 
for  breaking  open  the  chapel  (g) 

3.  A  person  who  has  merely  a  license  to  use  land  has   not  ?•  Distinction 

*.  ,.  lit.  ..  •*•  between  a  mere 

such  an  interest  therem  as  to  enable  him  to  maintain  an  action  of  ueeme  and  pos- 
trespass ;  (A)  though,  if  he  were,  in  fact,  in  exclusive  possession,  JJ^"^'  ®' "" 
without  any  right  or  title  whatever,  or  under  a  void  tide,  he 
might  sustain  that  action  against  a  stranger,  (i)  But  here  we 
must  distinguish  between  a  mere  license  to  use  land  in  common 
with  others,  and  a  license  or  agreement  to  have  the  whole  use 
of  the  same ;  for  if  the  latter  be  valid  at  all,  it  would  be  equiva- 
lent to  a  demise,  and  operate  as  a  lease,  (k)  We  shall  hereafter 
consider  the  validity  and  effect  of  a  license,  when  we  consider 
the  different  modes  of  acquiring  a  ri^ht  to  real  property,  (l)  It 
may  be  here  observed,  that  a  beneficial  license  to  be  exercised 
upon  land,  but  not  conferring  any  interest  in  the  land,  may  be 
granted  without  deed  or  writing,  (m) 

4.  With  regard  to  strangers,  who  cannot  themselves  esta-  *•  Twenty 
blish  any  title  to  the  property,  which  is  the  subject  in  contest,  nou  primdfaeU 
it  is  seldom  necessary  to  prove  the  nature  or  extent  of  the  •  efficient  tide. 
interest  of  the  claimant,  or  to  produce  any  title-deeds  what- 
ever;  and  the  mere  proof  of  twenty  years*  undisturbed  j90««e«- 

non  of  real  property  corporeal,  or  of  the  enjoyment  of  real  pro- 
perty incorporeal,  (the  effect  of  which  we  shall  have  occasion 
to  consider  more  fully  among  the  modes  of  acquiring  property,) 
is  safBcient,  and  affords  a  presumption  in  favour  of  the  highest 
or  largest  estate  that  a  person  could  possibly  have  in  the  subject- 
matter,  (m)  Such  presumption  may,  however,  be  rebutted ; 
and  under  these  and  other  circumstances,  recourse  must  occa- 
sionaUy  be  had  to  the  proof  of  the  precise  nature  of  the  estate, 
or  degree  of  interest  of  the  owner,  and  how  he  acquired  the 
same,  and  which,  therefore,  we  will  now  examine  practically. 

5<  £xteHtt  or 

5.  The  different  estates  or  degrees  of  interests  are  divided  SJ^cnamc^' 
into  such  as  are  freehold,  and  such  as  are  less  than  freehold,  ^^*  ■°**  "* 

z. 1 ,  what  property 

0()  5  Btng.  7 ;  t  Moore  &  P.  19,  S.  C.         (0  And  see,  as  to  license,  Sn^deD's  V.  they  may  be 
[k)  f  East,  190;  11  East,  345.  &  P.,  8  ed. 73, 75 ;  and  Sayer's  Rep.  3.      created. 

;0  1  East,  41 .  (m)  8  East,  308  ;  7  Taunt.  374. 

[k)  1  Vin.  Ab.,  License,  9*2.  (n)  See  post  ;  and  see  3  Car.  &  P.  610. 
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CHAP.  IV.    Those  of  freehold  are  either  of  inheritance,  descending  from- 
TO  Real*     RHcestor  to  heir,  whether  in  fee  simple  or  limited,  as  in  fee  tail ; 
Property,     or  are  freehold  not  of  inheritance,  as  for  the  life  of  the  owner, 
or  for  the  life  of  another  person  or  persons,  and  ceasing  upon 
death ;  or  are  by  the  curtesy  and  in  dower.     Estates  less  than 
freehold  are  for  years,  from  year  to  year,  at  will,  or  at  suffer- 
ance, and  to  these  are  added  estates  upon  conditions  of  various 
descriptions,  as  to  cease  upon  a  certain  specified  event ;  and. 
the  estates  of  mortgagees,  and  tenants  under  statutes  staple 
or  statute  merchant,  or  by  e/egit,  are  classed  as  of  this  nature, 
their  interests  determining  when  the  debt  has  been  satisfied,  (o) 
It  will  be  observed  that  Blackstone,  in  enumerating  ihese  se- 
veral estates,  considers  them  only  as  applicable  to  freehold 
tenure,  and  notices  estates  in  copyhold  merely  as  a  subdivision 
of  estates  at  will.     But  it  must  be  kept  in  view  that,  though  it 
cannot  be  properly  said  that  a  person  has  a  freehold,  {p)  either 
of  inheritance  or  for  life,  in  a  copyhold,  yet  he  may  have  an 
estdte  of  inheritance,  or  an  estate  for  life,  or  dower,  (and  then 
called  freebench,)  or  for  years  in  a  copyhold,  and  descending 
and  continuing,  or  ceasing,  precisely  the  same  as  in  freehold 
tenure,  and  in  general  copyhold  tenure  (subject  to  the  custom 
of  each  manor)  is  as  capable  of  subdivision  in  degrees  of  estate 
or  interest,  &c.  as  lands  of  freehold  tenure,  and,  in  many  re- 
spects, the  rules  applying  to  freehold  estates  will  equally  apply 
to  copyhold,  as  regards  the  estate  or  degree  of  interest  therein, 
though  subject  to  certain  peculiar  incidents  affecting  all  or  most 
copyholds  which  do  not  extend  to  freehold,  on  account  of  the 
peculiarity  of  the  tenure. 
Power  of  .lien-      There  is  one  incident  to  every  description  of  tenure  and 
ation  how  far     estate,  (excepting  leases  by  copyholders,)  namely,  that  unless 
evei^  degree  of  expressly  taken  away  by  the  terms  of  the  conveyance,  the  owner 
estate.  j^gg  ^  right  to  alienate  either  the  whole  or  a  part  of  his  estate, 

whether  he  is  entitled  to  an  estate  of  inheritance  in  fee-simple, 
or  for  a  year,  or  a  time  certain,  less  even  than  a  year,  in  lands 
of  freehold  tenure,  {q)  (or  his  interest  as  a  leaseholder  in  lands  of 
copyhold  tenure,  who  holds  an  estate  by  the  rules  of  the  com- 
mon law,  and  not  a  customary  estate,  (r)  and  he  may  either  con- 
vey  or  assign  his  entire  interest,  or  may  carve  out  less  interests 
therein,  unless  such  power  be  expressly  prohibited,  as  it  may 
be,  and  as  occurs  in  estates  upon  condition,  and  more  frequently 
in  leases  for  years,  where  a  landlord  having  the  jus  dispoiiendi 


(o)  See  «  Bla.  C,  chap.  7  to  10, 
and  pages  103  to  162. 
ip)  Ante,  232. 


(q)  1  Tho.  Co.  Lit.  636,  note  {k);  Doct. 
&  Stu.  27  ;   15  Ves.  264. 
(r)  Com.  Dig.  Cop.  K.  S. 
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may  annex  any  lawfiil  terms  to  his  grant  or  demise ;(«)  and  a  pa-    CHAP.  IV. 
Tol  interest,  as  tenant  from  year  to  year,  may  even  be  seized  and      ^^  Re"" 
sold  under  a  fieri  facias.  (0     But  it  may  be  here  noticed  that    Paop«HTY. 
no  restraint  of  the  power  of  aUenation  (except  to  a  particular 
person)  can  be  imposed  upon  the  grantee  of  an  estate  in  fee, 
such  a  condition  being  void,  as  repugnant  to  the  nature  of  the 
estate  given,  (m)    Even  a  tenancy  from  year  to  year,  unless  the 
landlord  determine  it,  might  endure  for  ever,  and  on  this  ac- 
count such  a  tenant  may  grant  a  lease  for  twenty-one  years,  and 
he  has,  in  contemplation  of  law,  a  reversion,  so  as  to  enable  him 
to  distrain,  (or) 

The  utmost  time  allowed  by  law,  in  order  to  guard  against 
perpetuities,  during  which  freehold  estates  of  inheritance  and 
fee-tails  therein,  and  also  leaseholds  and  personal  property, 
may  be  limited,  so  as  to  be  rendered  unalienable,  is  during  the 
existence  of  a  life,  or  of  any  number  of  Uves  in  being  at  the 
time  the  limitation  is  created,  and  twentif-one  years  after,  and 
no  longer,  or  in  case  of  a  posthumous  child,  perhaps  a  further 
period  of  nine  months,  to  allow  for  the  birth,  but  that  is  the 
utmost  extent  of  prohibition  will  be  given  effect  to;  {y)  and,  in 
case  of  an  entailed  estare,  immediately  the  first  tenant  in  tail 
comes  into  possession,  he  may  bar  it  by  a  common  recovery, 
the  power  of  suffering  which  for  such  purpose  cannot  be  re- 
strained by  any  condition,  limitation,  or  covenant ;  (z)  therefore 
there  is  no  danger  of  perpetuity,  for  any  tenant  in  tail  might, 
if  he  should  so  think  fit,  bar  the  entail,  (a)  Copyhold  tenure  is 
an  exception  to  these  rules,  for  the  owner  cannot,  as  we  have 
seen,  demise  for  more  than  a  year,  or  from  year  to  year,  without 
an  express  license  from  the  lord  of  the  manor.  (6) 

It  is  another  general  rule,  that  if  a  person  have  an  interest  Forfeitore  by 
less  than  an  absolute  estate  of  inheritance,  and  he  attempt  to  ^  j^**'°"nteiLit 
convey  a  larger  estate  than  he  himself  has,  he  forfeits  his  own  than  party  hat. 
interest  by  such  assumption  of  greater  interest  than  he  really 
has ;  as  if  a  tenant  for  life  or  for  years  convey  an  estate  in  fee, 
the  person  in  remainder  may  immediately  take  advantage  of 
such  forfeiture,  and  instantly  take  possession,  as  if  the  particular 
estate  had  determined  by  efilux  of  time,  (c)    But  a  conveyance 


(0  t  T.  R.  133. 

(t)  1  Marsh.  10. 

(ii)Dtt  s.S60,361;  8T.R.  61. 

(jr)9Chitty'8R.  461. 

(jf)  1  Sim.  R.  173;  and  see  a  useful 
note,  1  Tho.  Co.  Lit  516,  in  note  7  ;  2  Id. 
578,  iiote  A. ;  3  Id.  296,  note  D. ;  and 
Chit.  Eq.  Dig.,  tit.  Perpetuity. 

(s)  1  Inst  293,  b ;  1  Burr.  84 ;  i  Rep. 


83  ;  6  Id.  40  :  10  Id.  37. 

(a)  1  Saund.  147;  2  Bro.  C.  C.  215; 
4T.  R.  13. 

(6)  y4n(e.  234,235. 

(c)  Co.  Lit.  251 ;  2  Bla.  C.  294.  295, 
and  notes  ;  1  Co.  14,  b;  1  Saund.  319,  b ; 
when  not  a  forfeiture,  Co.  Lit.  251,  b ; 
1  Prebt.  Conr,  202. 

r2 


244 


RIGHTS  TO  REAL  PROPERTY, 


CHAP-  IV. 

I.  R1011T8 

TO  Real 

Pkopertt. 


Distinction  be- 
tween freehold 
and  leasehold 
interests. 


by  lease  and  release,  bargain  and  sale,  or  covenant  to  stand 
seised  by  a  tenant  for  life,  will  not  create  a  forfeiture,  (though 
a  feoffment  would,)  (cQ  these  being  what  are  technically  termed 
innocent  conveyances,  inasmuch  as  they  can  transfer  no  more 
than  the  party  conveying  has.  Of  this  nature  istlso  is  a  dU^ 
claimer,  by  any  person  who  has  less  Uian  a  freehold  estate  of 
inheritance,  to  hold  of  the  lord  or  landlord,  who  may  therefore 
treat  such  disclaitner  as  a  forfeiture,  and  proceed  to  eject  the 
occupier,  (e) 

There  are  several  other  leading  distinctions  between  freehold 
estates  or  interests,  and  those  which  are  less  than  freehold.  The 
former  are  termed  real  estates,  the  latter  j9^^oiia/ estates.  (/) 
One  is,  that  a  freehold  interest  (that  is,  an  interest  to  endure 
for  life  or  longer,)  must  be  created  either  by  feoffment,  which 
applies  only  to  corporeal  property,  or  by  deed  under  seal  operat- 
ing under  the  statute  of  uses ;  and  that  no  freehold  interest, 
even  in  an  incorporeal  hereditament,  as  a  right  of  common  or 
way,  can  be  created  by  parol  or  by  unsealed  written  instru- 
ment ;  (g)  whereas  an  estate  or  interest  less  than  fireehold,  as 
a  lease  or  demise  even  for  1000  years,  may  be  created  without 
deed,  except  in  an  incorporeal  hereditament ;  (A)  and  before  the 
statute  against  frauds,  which  requires  a  signed  instrument 
when  for  a  term  exceeding  three  years^  might  have  been  even 
by  mere  words.  It  is  for  this  reason,  that  if  a  rector  grant  or 
demise  his  tithe  by  a  mere  written  instrument,  not  under  seal, 
he  is  still,  in  point  of  law,  the  owner  and  occupier  of  the  tkhe, 
and  to  be  rated  in  respect  thereof,  because  the  legal  interest  in 
tithe  passes  only  by  grant  under  seal ;  whereas  if  the  same  in- 
strument had  been  under  seal,  the  lessee,  acquiring  the  legal  in- 
terest in  the  tithe,  would  be  the  proper  person  to  be  rated,  (i) 

Another  rule  is,  that  an  estate  oi freehold  cannot  be  derived 
from  an  estate  for  years;  and  therefore,  where  a  rent  was 
granted  for  life  out  of  a  long  term  of  years,  though  it  was  re- 
solved to  be  a  good  charge  as  long  as  the  term  lasted,  yet  the 
court  held  it  to  be  only  a  chattel,  and  not  a  freehold,  (i) 

Another  great  distinction  is,  that  a  freehold  estate  cannot 
commence  in  futuro  by  a  common  law  conveyance,  as  by  feoff- 
ment and  livery,  which  must  be  at  the  time  of  the  feoffiment ;  {() 


(i)  Willes,  268. 

(e)  2  Bia.  C.  276;  Bui.  N.  P.  96; 
Peak.  R.  196 ;  2  Sch.  &  Lef.  625.  pott. 

(/)  Waldnm  r.  HaweU,  3  Rasa.  R.  376. 
and  where  it  was  holden  that  a  leasehold 
for  years,  though  perpetually  renewable, 
cannot  be  deemed  rwl  estate, 

(g)  8  East's  R.  167 ;  5  B.  -&  Cres.  875. 


(h)  5B.&C.  875. 

(i)  1  Eagle  on  Tithes.  19 ;  1  Stra.  525; 
16  Vin.  Ab.  427  ;  4  Mam  &  R.  354;  9 
B.  6c  Cres.  479  ;  Bom's  J.,  Poor,  68, 69. 

(k)  BulVs  case,  7  Co.  23,  a ;  1  Tbo. 
Co.  Lit.  635,  note  H. 

(0  2Bla.  Com.  143, 144. 
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but  by  a  conveyance  under  the  statute  of  uses  there  may  be  a    CHAP.  IV. 
creation  of  a  freehold  to  commence  infuturo  with  only  an  estate      \f'^^l 
for  years  intervening;  (m)  and  a  lease  for  lives  to  begin  from  the     PaoygBTY. 
day  of  the  date  thereof  with  seisin  delivered  aflertBards  is  good, 
and  shall  not  be  said  to  convey  a  freehold  to  commence  in 
futuro.  (m)     So  the  lessee  under  a  lease  for  lives  in  futuro  and 
who  has  covenanted  to  pay  rent  will  be  estopped,  whilst  he 
continues  in  possession,  from  insisting  that  being  a  lease  for 
lives  it  could  not  commence  infuturo^  or  be  granted  without 
livery  of  s^in,  or  lease  and  release,  or  bargain  and  sale,  (o) 
But  with  respect  to  chattels  real,  as  a  lease  even  for  1000  years, 
it  may,  unless  expressly  prohibited,  (as  in  leases  by  tenants  in 
tail,  ip) )  be  created  to  commence  infuturo.  {q) 

Another  rule  is,  that  no  freehold  interest  in  remainder  can, 
bjf  any  common  taw  conveyance,  be  supported  by  an  intervening 
estate  less  than  freehold,  (r) 

So  a  freehold  interest  cannot  merge  in  a  chattel  interest, 
tfiough  the  latter  may  merge  in  the  former  (if  both  be  equitable 
or  both  legal  estates,  but  not  otherwise);  consequently  if  an 
estate  of  freehold  for  the  term  of  his  life  vest  in  a  person  who 
is  owner  for  a  term  of  1000  years,  the  freehold  interest,  though 
substantially  of  shorter  duration,  will  not  merge,  but  the  term 
will  merge  in  the  freehold,  {s)  unless  in'  case  of  a  mere  inieresse 
icfTnini.  {t) 

In  pleading  also  a  freehold  interest  in  possession,  the  owner 
is  stated  to  be  '^  seised  in  his  demesne  as  of  freehold  for  the 
term  of  his  natural  life,''  (or  if  the  interest  be  in  incorporeal  pro* 
perty,  the  words  ^'  in  his  demesne"  are  to  be  omitted) ;  whereas 
the  owner  of  a  term  of  years  is  alleged  to  be  '^  possessed  of  the 
tenements  for  the  residue  of  a  certain  term  of  years,  com* 
mendng  from,  &c.  and  then  unexpired ;"  («)  or  if  the  term  is  to 
commence  inftUuro,  he  is  then  '^  possessed  of  the  interest  in  a 
certain  term,  to  commence  on,  &c.  of  and  in  certain  land,  &c.  {x)  interests  ot 

The  same  diflTerent  estates  or  degrees  or  quantities  of  interest  w«J«^«n<^«  "* 
may  in  general  exist  equally  in  freehold  or  copyhold,  or  in 
any  other  tenure ;  and  in  each  a  person  may  have  an  estate  of  In/ee. 
inheritance  descending  to  him  and  his  general  heirs,  according 


(»)  1  Sanders' U.&  T.  128;  2  Id.  7, 
98;  3  Prest.  Codv.  157;  t  Bla.  Coid. 
165,  note  («). 

(»)  2  Wils.  165. 

(o)  1  Bro.  P.  C.  67. 

(p)  S^  H.  8,  c.  28. 

(f)  5  Coke,  94;  iTho.  Co.  Lit  636j 
note  K ;  t  Bla.  C.  143, 144. 


(r)  «Bla.C.  170,171. 

(0  11  Co.  83;  3  Prest.  J19,  221 ;  I 
Tho.  Co.  Lit.  635,  note  I. 

;0  6B.&Cre8.  111. 

>)  2  Bla.  C.  144.  106;  Co.  Lit.  17 
a,  b,  note  J. 

(x)  1  Saund.  251,  n.  1. ;  2  Saund.  176  ; 
Cliffs  But  22,  u.  5. 
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to  the  nature  and  custom  of  each  separate  tenure.  And  the 
like  estates  may  exist  as  well  in  relation  to  corporeal  as  incor- 
poreal property,  although  in  describing  a  corporeal  inheritance 
a  man  shall  be  said  to  be  "  seised  in  his  demesne  as  of  fee ^ 
but  of  incorporeal  "  seised  as  of  fee  ^^  and  not  "  in  his  de- 
mesne." (y)  Thus  a  person  may  have  such  an  estate  in  free- 
hold land,  copyhold  land,  an  advowson,  or  a  fee  farm  rent,  as 
that  upon  his  death  the  same  will  in  each  case  descend  to  his 
eldest  son  ;  and  copyholders  have  di freehold  interest ^  though  not 
a  freehold  tenure,  {z)  A  copyholder  may  in  most  manors  be 
tenant  in  fee  simple,  in  fee  tail,  for  life,  by  the  curtesy,  in  dower, 
(then  usually  tevmeA  freebench^  for  years,  at  sufferance,  or  on 
condition,  subject  however  to  the  particular  custom  of  each 
manor,  (a) 

So  a  person  may  have  an  estate  tail  as  well  in  lands  of  free- 
hold and  copyhold,  or  other  tenure,  as  in  incorporeal  here- 
ditaments, which  savour  of  the  realty,  that  is,  which  issue  out 
of  corporeal  property,  or  which  concern  or  are  annexed  to  or 
may  be  exercised  within  the  same,  as  rents,  estovers,  commons, 
and  the  like.  Also  offices  and  dignities,  which  concern  lands, 
or  have  relation  to  fixed  and  certain  places,  may  be  entailed.(6) 
But  property  of  copyhold  tenure  can  only  be  entailed  by  the 
special  custom  of  the  manor,  {c)  And  the  mode  of  getting  rid 
of  such  entail  is  also  regulated  by  the  custom  of  the  particular 
manor,  which  in  some  manors  is  by  recovery,  in  some  by  sur- 
render only,  in  others  by  either  of  those  modes  concurrently. 
Estates  tail,  being  freeholds  of  inheritance,  confer  the  same 
right  of  voting  as  estates  in  fee.  {d) 

An  interest  or  estate  for  the  life  of  the  party  himself,  ot  pur 
outer  vie,  or  for  the  lives  of  several  other  persons,  or  in  several 
successively  for  the  life  of  each,  may  also  exist  in  freehold  or 
copyhold,  or  in  land  of  any  other  tenure,  and  as  well  in  incor- 
poreal things  as  corporeal,  provided  the  limitations  be  consist- 
ent with  the  rule  jigainst  perpetuities.  So  a  man  may  be  tenant 
by  the  curtesy  of  some  incorporeal  things,  as  an  advowson,  if  in 
gross,  but  not  if  appendant  to  a  manor,  unless  he  had  actual 
seisin  of  the  manor  itself  during  the  life  of  his  wife;(e)  and  a 
woman  may  have  an  estate  in  dower,  not  only  in  all  her  hus- 
band's lands,  but  also  in  all  his  tenements  and  hereditaments. 


(V)  Litt.s.  10. 

(t)  1   Prest.  on  Estates  ',  5  £ast,  5l  ; 
ante,  232. 

(a)  2Bia.C.  149. 

lb)  2  Bla.  C.  112,  113;  7  Co,  33; 


VVilles.  324. 

(c)  id.;  S  Co.  8 ;  2  Bla.  C.  113. 

(d)  See  post. 

(e)  t  Bla.  C.  127,  Dote  14. 
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corporeal  and  incorporeal,  subject  to  some  restrictions,  as  in     CHAP.  IV. 
the  case  of  a  castle  or  of  common  without  stint,  (f)  or  of  such      ^  ^^^^ 
estates  as  were  vested  in  the  husband  as  trustee  or  mortgagee,     PRopgRTY. 
which  latter,  though  subject  to  dower  at  law,  are  protected  in 
equity  against  the  widow's  claim. 

An  estate^or  years  may  be  created  in  all  description  of  cor-  For  j^wwi. 
poreal  property,  and  in  some  things  incorporeal,  and  even  in 
personalty.  A  person  may  be  lessee  for  a  term  of  years  of  a 
manor,  and  all  the  rights  of  franchise,  and  being  thereby  lord 
of  the  manor  for  the  time  being,  may  depute  a  gamekeeper  to 
preserve  or  kill  game  within  the  precincts  of  the  manor,  {g) 


As  respects  the  modes  of  creating  these  several  and  different  Estates  or  inter- 
estates  or  interests  in  land,  there  are  in  general  appropriate  ^Sj  ^dl  re- 
words, of  the  legal  import  of  which  all  members  of  the  pro-  spcctivelj  cre- 
fession  must  be  well  informed,  in  order  to  determine,  upon  ^ 
reading  a  deed  or  will,  what  interest  a  party  takes  in  different 
descriptions  of  property.    Estates  orinterests,  whether  in  corpo- 
real or  incorporeal  property,  may,  at  least  as  respects  many  of 
them,  be  created  by,  1st,  convention,  as  by  conveyance  or  will; 
Sdly,  by  operation  of  law;  or  3dty,  by  implication.     Those  by 
convention  are  by  express  words  in  a  deed  or  will,  to  which 
words  particular  significations  have,  by  a  current  of  decisions, 
been  given.     Those  by  operation  of  law  are  principally  estates 
tail  after  possibility  of  issue  extinct,  tenancy  by  curtesy,  and 
tenancy  in  dower.     Estates  by  implication  pass  usually  by  a 
will,  without  any  express  words  to  direct  the  course ;  as  where 
a  man  devises  land  to  his  heir  after  the  death  of  his  wife,  here 
though  no  estate  be  given  to  the  wife  in  express  words,  yet  she 
shall  have  an  estate  for  life  by  implication,  for  the  intent  of  the 
testator  was  clearly  to  postpone  the  heir  till  after  her  death, 
and  if  she  do  not  take  it,  nobody  else  can.  (A)     So  in  cases  of 
resulting  trusts,  the  heir  may  be  said  to  take  the  estate  or  in- 
terest by  implication.{i) 

To  create  an  estate  of  inheritance  by  express  words  in  a  Creation  of  in- 
deed,  the  word  heirs,  in  the  plural  number,  is  essential,  in  order  j!^J]J^*ce°bjwhat 

^ words  created. 

(/)  H  Bla.  C.  132;  Co.  Dt.  31,  32;  1  and   not  to  the  heir,  for  then  the  heir 

Jon.  3l5.  would  be  entitled  to  the  intermediate  pro- 

ig)  Chit.  Game  Law.  fits,  Cn  .  Jac.  75  ;  2  T.  R.  209. 

{h)  2  Bla.  C.  381 ;  1  Went.  376.  Aliter,  (i)  2  Bla.  C.  335. 
if  the  estate  had  been  divised  to  a  granger, 
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to  make  a  fee  or  inheritance,  for  if  land  be  conveyed  by  deed 
to  a  man  for  ever,  or  to  him  and  his  assigns  for  ever,  or  to  him 
and  his  heir,  in  the  singular  number,  this  vests  in  him  only  an 
estate  for  life ;  {k)  but  if  a  person  seised  in  fee  of  lands  under  a 
conveyance  to  him  were  to  convey  the  same  to  another  '^  as 
fully  as  they  were  granted  $0  him,**  the  fee  simple  will  pass 
without  any  limitation  to  the  heirs  in  express  terms,  (l)  It  ia 
the  practice  at  this  day,  in  conveying  an  estate  in  fee,  to  limit 
the  property  to  the  grantee  and  his  heirs  and  assigns  for  ever, 
but  the  word  assigns  is  wholly  unnecessary  and  immaterial,  (m) 
In  a  conveyance  to  a  corporation  the  words  of  limitation  are 
"  successors,'*  (not  heirs,)  and  in  a  grant  of  lands,  even  to  a 
sole  corporation,  the  word  ^'  heirs"  would  not  convey  a  fee  any 
more  than  the  word  ''  successors"  would  in  a  grant  to  a  natural 
person  entitle  the  heir  to  inherit ;  and  a  limitation  to  a  person 
in  his  politic  capacity,  and  to  his  heirs,  would  give  him  only  an 
estate  for  life,  (n)  But  if  the  grant  be  to  ^*  heirs  and  successors," 
that  which  is  appropriate  will  operate,  and  the  other  be  re* 
jected  as  superfluous.  (0) 

In  a  will  an  estate  of  inheritance  may  pass  without  any  words 
of  limitation  to  the  heirs,  whenever  it  can  by  any  means  be 
collected  from  the  terms  of  the  will  itself,  but  not  from  extrinsic 
evidence,  that  it  was  the  intention  of  the  testator  to  give  an 
estate  or  interest  of  that  extent;  thos,  under  a  devise  "  to  a  man 
for  ever,"  or  "  to  one  and  his  assigns  for  ever,"  or  to  one  "  in 
fee  simple,"  without  the  word  heirs,  the  devisee  hath  an  estate 
in  fee  simple,  for  the  intention  of  the  devisor  is  sufficiently 
plain  from  the  words  of  perpetuity  annexed,  though  he  hath 
omitted  the  legal  words  of  inheritance ;  (p)  and  in  construing 
wills,  the  testator  is  supposed  to  have  wanted  that  pro- 
fessional assistance  of  which  a  party  to  a  deed  may  always 
avail  himself,  and  wills  are  frequently  prepared  with  more  ex- 
pedition  than  in  the  case  of  deeds ;  besides,  that  being  an 
ex-parte  proceeding,  probably  so  much  attention  and  considera- 
tion are  not  exercised  as  in  cases  of  deeds,  where  two  parties 
are  concerned  in  framing  the  same.  (9)  The  law  therefore  re^ 
gards  the  intention  more  than  the  precise  legal  import  of  the 
words  in  which  the  testator  has  expressed  his  meaning,  and  as 


(k)  Co.  Lit.  9,  a ;  Cora.  Dig.  Estate* 
A.  2;  Shep.  Touch.  101. 

(0  Id.  ibid.;  2  Prest  on  Est.  2. 

(m)  3  Prest.  Est.  3. 

(n)  1  Tho.  Co.  Lit.  191,  o.  (3) ;  Co. 


Lit.  8,  b ;  9  Id.  94, b;  «  Prest  Est. 6,7. 


(o)  Co.  Lit.  9,  a. 
(P) 


2  Bla.  C.  108. 
(q)  Treat,  on  Equitj,  59,  s.  2 ;  2  Ea- 
nomus,  47 ;  Latcb.  42,  per  Dodderidge,  J. 
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often  aa  it  can  be  collected  from  any  circumstance  in  a  will,  or 
can  from  the  whole  will  taken  together  and  applied  to  the 
subject-matterj  be  reasonably  inferred  that  the  testator  intended 
to  paas  all  his  estate  in  the  property,  that  estate  will  pass, 
although  the  property  be  not  limited  to  the  heirs  of  the  person 
to  whom  the  devise  is  made,  (r)  But  when  by  a  previous  cur- 
rent of  decisions,  certain  words  of  a  will  have  received  a  lucid 
exposition  and  import,  they  will  in  general  govern,  as  it  may  be 
supposed  that  wills  have  been  subsequently  framed  in  the  same 
words  upon  the  faith  of  such  decisions.  These  are  therefore  to 
be  adhered  to,  although  they  will  frequently  carry  no  more  than  a 
life  estate,  and  although  such  construction  may  not  effectuate 
the  apparent  intention  of  the  testator  to  give  a  fee  simple.  («) 
The  decbions  establish  that  if  a  testator  by  his  will  give  his 
estate  or  estates  in  or  at  Dale,  though  neither  heirs,  assigns, 
or  any  other  word  be  annexed  to  the  devisee's  name,  yet  he 
takes  an  estate  in  fee  simple,  unless  there  be  other  words 
denoting  a  contrary  intention,  for  the  word  '*  estate''  so  used, 
denotes  the  entire  interest  of  the  testator,  and  not  a  mere  local 
description  of  the  land;(/)  though  a  devise  of '^  my  perpetual  ad- 
vowson*'  would  only  give  an  estate  for  life  in  such  advowson.(») 
So  where  lands  are  given  charged  with  the  payment  by  the 
devisee  of  a  specific  sum,  and  which  is  not  to  be  raised  gradu- 
ally out  of  the  rents  and  profits  as  they  may  arise,  but  to  be 
absolutely  paid  by  the  devisee,  such  a  devise,  without  words  of 
perpetuity,  will  carry  a  fee  simple,  for  otherwise  the  devisee 
might  be  a  loser,  by  dying  before  he  had  been  repaid  the  sum 
directed  to  be  paid,  and  it  is  not  to  be  supposed  but  that  the 
testator  at  all  events  intended  that  he  should  derive  some 
benefit,  which  he  could  only  acquire  by  having  the  fee;  (x)  and 
the  same  reason  prevails  where  land  is  by  the  will  charged  with 
the  payment  of  annuities,  unless  where  an  estate  tail  is  given  to 
the  devisee,  (y)  But  if  the  debts  to  be  paid  by  the  devisee  are 
merely  a  charge  on  the  estate  devised,  and  to  be.  paid  only  out 
of  the  profits  thereof,  and  not  a  personal  charge  on  the  devisee, 
then  he  will  not  take  the  fee,  but  only  a  life  estate,  unless  the 
will  contains  express  words  of  perpetuity,  (z)    And  where  a 
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(r)  Per  Lord  Mansfield,  Cowp.  3Sf, 
S55.  See  instances,  2  Prest.  Est.  69 
to  77;  7  £ast,  359;  4  M.  £c  S.  369;  4 
Tauni.  176 ;  6  Taant  410. 

(a)  Per  Lord  Tenterden,  Ikn  ▼.  Tucker^ 
S  B.  &  Adolp.  476. 

(0  7  East,  259;  4  M.  &  8.  S69;  4 
Taunt.  176;  6Tattnt.4lO;  2Marsb.ll3. 


See  Rules  of  Constrnction  of  Wills,  note 
(15),  2  Bla.  C.  381;  ante,  159. 


(tt)  AnU,  217,  note  {I) 

w     - 


Co.  lit.  9,b;  3T.  R.  356;  6  T. 
R.I. 

(y)  5  T,  R.  335. 
(f )  4  East,  496. 
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testator  leaves  all  his  ''  hereditamenis"  to  A.  the  latter  takes 
only  an  estate  for  life,  that  term  being  considered  as  referring 
only  to  the  things,  and  not  to  the  entire  interest  therein,  (a) 
So,  "  I  also  bequeath  to  him  my  chambers  in  Albany,  for  which 
I  paid  600  guineas,  with  all  my  furniture,  except  such  articles 
as  I  may  particularly  except  from  this  donation,"  will  only  pass 
a  life  estate,  although  the  testator  had  recently,  before  making 
his  will,  for  the  named  sum,  purchased  the  fee  simple  in  such 
chambers,  and  although  the  court  considered  that  they  had  no 
doubt  the  testator  intended  to  give  the  fee. (A)  And  where  a 
testator  devised  as  follows,  ''  I  give  and  bequeath  my  freehold 
estate  called  Poimcetts^  &c."  after  an  estate  for  life  therein, 
it  was  held  to  pass  only  an  estate  for  life  in  remainder ;  and 
Lord  Tenterden  observed,  the  term  '^  estate"  may  operate 
only  as  a  description  of  the  particular  lands,  or  may  mean  also 
the  quantity  of  the  testator's  interest  in  them,  (c)  A  fee  also 
will  not  pass  by  general  introductory  words,  by  which  the  tes- 
tator declares  his  intention  to  dispose  of  **  all  his  estate,  both 
real  and  personal,'*  if  there  be  not  afterwards  in  the  will  some 
specific  words  passing  the  fee,  for  those  words,  like  the  term 
hereditaments,  are  in  that  case  taken  to  mean  only  the  thing, 
without  regard  to  the  interest  therein.  But  if  there  were  such 
subsequent  words,  in  some  degree  ambiguous,  then  the  intro- 
ductory words  **  estate,"  &c.  may  have  some  effect,  as  indicative 
of  the  intention  of  the  testator,  (d)  And  a  devise  to  a  man  and 
his  assigns,  without  the  words  ^^  for  ever,''  or  annexing  words 
of  perpetuity,  passes  only  an  estate  for  life.(e) 

Heirship  is  implied  in  the  creation  of  nobUitify  unless  ex- 
pressly excluded.  In  creation  of  nobility  by  writy  the  peer, 
without  the  word  '^  heirs,"  hath  an  estate  of  inheritance  in  his 
title;  but  not  so  in  creation  by  j^a^en/,  which  is  stricti  juris, 
and  without  express  words  of  inheritance  there  will  be  no 
inheritance  in  the  title.  («) 


Interest  io  tail       An  estate  tail  general  is  usually  created  by  the  words  "  to  A» 

CTeated!  "*"**"  *^^  ^^®  *^*''*  ^^  ***  body,"  and  by  which  only  bis  lineal  descend- 
ants can  take  in  exclusion  of  collateral  relations ;  an  estate  in 
tail  male  by  the  words  *'  to  A.  and  the  heirs  male  of  his  body," 
excluding  even  lineal  females.    If  lands  be  given  ^'  to  a  man 


(a)  5  T.  R.  558;  ante,  153. 

(6)  LuthingUm  ▼.  SeweU,  1  Sim.  435 ; 
Day  ▼.  Parratt,  3  B.  &  Adaip.  469.  But 
if  iiistesd  of  «*  chambers'*  the  word  "estate*' 
hsd  been  used,  it  would  have  been  other- 


wise, BaiUs  r.  GaU,  2  Ves.  48,  cited  id. 
476. 

(c)  Doe  ▼.  Tucker,  3  B.  &  Adolp.  47S. 

(rf)  5T.  R.  IS;  6T.  R.  610. 

(<)  «  Bla.  C.  109. 
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and  the  heirs  male  of  his  body  begotten/'  this  is  an  estate  in 
tail  male  general^  but  if  "  to  a  man  and  the  heirs  female  of  his 
body  on  his  present  wife  begotten"  this  is  an  estate  in  tail  female 
special,  (g)  The  word  *^  fairs'*  is  necessary  to  create  a  fee^ 
and  the  word  "  body^  (or  some  other  words  of  particular  pro- 
creation by  a  particular  person  or  persons  {h\  is  necessary  to 
create  a  fee  tail,  and  to  ascertain  to  what  heirs  in  particular  the 
fee  is  limited ;  and  if  omitted,  no  estate  tail  will  be  created. 
As  if  a  grant  be  to  a  man  and  his  issue  of  his  body,  to  a  man 
and  his  seed^  to  a  man  and  his  children,  or  offspring,  all  these 
create  only  estates  for  life,  there  wanting  the  words  of  inheri^- 
tance  "  the  heirs  of"  So  on  the  other  hand,  a  conveyance  to 
a  roan  and  his  heirs  male  or  female  (omitting  the  words  body 
of  a  particular  person  or  persons)  creates  an  estate  in  fee 
simple,  and  not  in  fee  tail;  because  there  are  no  words  to  asr 
certain  the  body  out  of  which  they  shall  issue,  (t)  But  in  wilis 
greater  indulgence  is  allowed,  and  an  estate  tail  may  be  created 
by  a  devise  to  a  man  and  his  seed;  or  to  a  man  and  hb  heirs 
male;  (k)  or  by  a  devise  to  a  man  and  his  children,  if  he  have  no 
children  at  the  time  of  the  devise ;  (/)  or  to  a  man  and  his  pos- 
terity :  (m)  or  by  any  other  words  which  show  an  intention  to 
I'estrain  the  inheritance  to  certain  particular  descendants  of  the 
devisee,  (n) 
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An  interest  or  estate  for  life  ma.y  be  created,  not  only  by  jnteTestforii/e, 
the  express  words  of  a  deed  or  will,  but  also  by  a  general  grant  *>y  '^^a*  ^«»dt 
or  devise,  without  defining  or  limiting  any  specific  estate ;  and 
in  which  case  it  is  an  intendment  of  law  that  the  grantor  and 
testator  meant  that  the  donee  should  enjoy  the  thing  during  the 
whole  of  his  life.  As  if  A.  grant  to  B.  the  manor  of  Dalci 
without  other  words,  this  makes  him  tenant  for  life,  (o)  So  a 
grant  by  a  tenant  in  fee  at  large,  or  for  a  term  of  life  generally^ 
shall  be  construed  to  be  an  estate  for  the  Ufe  of  the  grantee^ 
and  not  for  the  life  of  the  grantor  or  other  person ;  because  an 
estate  for  a  man's  own  life  is  in  legal  contemplation  more  bene- 
ficial and  of  a  higher  nature  than  for  any  other  life ;  and  all 
grants  are  to  be  taken  most  strongly  against  the  grantor,  unless 


(g)  I  Bla.  C.  Ill,  114. 

(h)  As  to  a  DiRn  and  the  heirs  which 
he  shall  beget  of  his  wife,  see  Co.  Lit 
20,  b. 

(i)  Litt.s.31  ;  Co.  lit.  27. 

(fc)  Co.  lit.  9,  27. 


(/)  6  Co.  17  ;  Moor.  397 ;  Goldsb.  139. 

(m)  1  H.  Bla.  447 ;  2  Bla.  C.  115, 381, 
D.  16. 

(n)  See   And.  43;  2  Bla.    R.   1083 
3  T.  R.  373 ;  Doug.  321 ;  1  East,  259. 

(o)  Co.  lit.  42. 
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against  the  king,  (p)  We  have  seen  that  as  an  estate  for  life 
is  a  freehold  interest  it  cannot  be  created  by  any  unsealed  in- 
strament  excepting  by  will,  {q) 

Estates  for  life  are  either  conventional  and  created  by  deed 
or  will,  or  arise  by  operation  of  law,  as  tenant  in  tail  after  pos- 
sibility of  issue  extinct,  (r)  tenant  by  the  curtesy,  and  tenant  in 
dower.  The  express  words  by  which  an  estate  for  life  is 
created,  are,  as  just  observed,  by  a  general  grant  or  devise  of 
bnd  to  A.  without  any  word  denoting  an  intention  to  pass  an 
estate  of  inheritance,  but  more  generally  by  using  the  words 
*'  to  have  and  to  hold  the  same  (meaning  the  property  before 
specified)  to  him  the  said  A.  and  his  assigns  for  and  during  the 
term  of  his  natural  life ;"  or  **  for  and  during  the  life  of  C.  D. ;" 
or  "  for  and  during  the  lives  of  C.  D.,  £.  jP.  and  G.  //.,  and 
the  life  of  the  survivor  or  longest  liver  of  them.*'  The  latter  is 
a  usual  mode  of  granting  an  annuity,  and  three  or  more  very 
young  persons  are  named,  so  that  the  Ufe  of  at  least  one  of 
them  will  probably  endure  for  a  great  many  years,  and  thereby 
save  the  expense  of  any  insurance,  at  least,  until  after  the  death 
of  one  or  more  of  the  persons. 


Interest  for 
yean  or  Ua, 
how  created. 


An  estate  or  interest  (ov  years  might,  before  the  statute  against 
frauds,  S9  Car.  2,  c.  3,  be  created  by  mere  verbal  demise  for  any 
term  of  years,  but  that  act  declares  that  all  parol  demises  for 
more  than  three  years  shall  have  at  most  the  force  and  efiect  of 
a  tenancy  at  wUl,  now  construed  to  mean  from  year  to  year,  de» 
terminable  by  a  regular  notice  to  quit.  (#)  We  have  seen  that  it 
may,  excepting  when  made  by  a  tenant  in  tail,  commence  infw^ 
turo,  in  which  respect  it  differs  from  a  freehold  interest,  {t)  It 
must  be  certain  in  duration,  (»)  though  as  id  cerium  est  quod 
cerium  reddi  potest,  a  lease  may  be  valid  if  made  for  so  many 
years  as  J.  S.  shall  name,  (x)  With  respect  however  to  its  eom^ 
meneement  no  uncertainty  would  prejudice,  unless  it  would  also 
render  its  duration  uncertain ;  for  if  no  day  of  commencement  be 
named  the  term  begins  from  the  making  or  delivery  of  the 
'  lease,  (y)  But  as  regards  duratioujit  must  be  certain :  thus  a  lease 
for  so  many  years  as  J.  S.  shall  live,  is  void  from  the  beginning, 
because  it  is  neither  certain  at  the  time,  nor  can  ever  be  reduced 


(p)  Co.  lit.  4?p  36. 
(9) 


8  East,  167  ;  5  Bar.  &  Cre^.  Stl ; 
8  Bar.  &  Cree.  «95. 

(r)  Tenant  in  tail  after  possibility^,  has 
some  of  the  qualities  of  an  estate  tail,  as 
to  be  dispunishable  for  waste, -bat  for 
most  material  porposes  he  is  onl  j  tenant 


for  life.  See  Co.  lit  27,  b. ;  S  Inst.  302  ', 
4  Coke,  63,  a. ;  15  Ves.419. 

(«)  ST.  IL3;  5T.R.47I. 

(0  AfOe,  244, 245$  2  Bla.  C.  143, 144. 

(ti)  Co.  Lit.  45. 

(x)  Bac.  Ab.  Leases,  L.;  6  Co.  35. 
Co.  Lit.  46. 


(Sf) 
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to  a  certainty  during  the  continuance  of  the  lease ;  (z)  and  it 
could  not  operate  as  a  grant  for  the  life  of  J.  S.  because  that 
would  be  a  freehold  interest,  which  must  be  conveyed  by  feoff- 
ment and  livery  of  seisin,  or  by  some  deed  operating  under  the 
statute  of  uses,  (a)  And  the  same  doctrine  holds  if  a  parson 
make  a  lease  of  his  gfebe  for  so  many  years  as  he  shall  continue 
to  be  parson  of  Dale,  for  this  is  still  more  uncertain,  (6)  So  a 
lease  to  A.  generally,  or  so  long  as  he  should  please,  would  be 
▼oid,  because  if  he  did  not  determine  it,  it  would  at  least  con« 
tinue  during  his  life,  and  consequently  pass  a  freehold  interest, 
which  cannot  pass  by  such  an  instrument,  but  only  by  feoffment 
and  livery  of  seisin,  or  by  deed  operating  under  the  statute  of 
uses ;  and  as  the  lessee  only  had  the  power  of  determining 
the  tenancy,  it  could  not  be  deemed  an  ordinary  tenancy  from 
year  to  year,  (c)  But  a  lease  for  twenty  or  more  yearsy  if  J.  S. 
shall  so  long  live,  or  if  he  should  so  long  continue  parson,  is 
good ;  (c)  for  then  there  is  a  certain  period  fixed,  beyond  which 
it  cannot  last,  though  it  may  determine  sooner  on  the  death  of 
J.  S.,  or  his  ceasing  to  be  parson  there*  But  as  it  is  not  certain 
how  long  the  cestui  qui  me  will  live,  such  a  tenancy  is  not  for  a 
term  certain  within  the  meaning  of  the  1  6.  4,  c.  87,  in  proceed* 
ing  by  ejectment,  {d) 

Leases  or  terms  for  years  are  of  /wo- descriptions  with  differ- 
ent objects ;  first,  those  by  which  lands  and  other  tenements  are 
draiised  in  order  to  give  the  party  the  actual  possession  during 
the  term,  rendering  a  fine  or  an  adequate  annual  rent ;  or  second- 
ly, they  are  mere  terms  created  for  conveyancing  purposes,  as 
fi>r  1000  or  more  years,  in  order  to  secure  the  legal  right  of  pos- 
session in  the  lessee  as  a  trustee  for  some  named  purpose,  and 
afterwards  to  attend  upon  and  protect  the  inheritance,  and 
which  conveyancers  are  in  general  anxious  to  keep  on  foot. 
Terms  for  1000  or  SOOO  years  are  in  general  presumed  to  be  of 
this  nature ;  {e)  and  these,  after  the  uses  or  trusts  of  the  terms 
have  been  satisfied,  if  not  recognised  as  subsisting  within  twenty 
years,  may  and  usually  are  to  be  presumed  by  a  jury  to  have 
been    surrendered ;  (/)   but  otherwise  diey  will  endure  till 

5  6.  &A.  766;  1  Dowl.  &  R.  43S,  S.  C. ; 
and  see  2  B.  &  Adolp.  923. 

(e)  Cowp.  595. 

(/)  f  B.  &  Aid.  710,  78« ;  1  Car.  & 
F.  524,  526.  The  presumptioB  of  a  sor- 
render  is  only  to  be  infaoour  of  the  party 
Mr  ho  proves  himself  to  be  ben^idalty  en- 
titled, and  not  againit  such  party,  6  Bing. 
174.  As  to  presumptions  of  a  surrender 
ill  general,  Sugd.  V.  &  P.  407  to  448  ; 
pott,  Svrreoder. 
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(f)  Co.  Ut.  45.  Quart,  if  in  a  ^ill, 
wonid  not  it  operate  as  an  estate  pur  anUr 
vie? 

(m)  8  East,  167  •,  5  Bar.  &  Cres.  221 ; 
8  Bar.  &  Cres.  293. 

(6)  Co.  Lit.  45. 

(c)  S  East,  167,  See  anu,  as  to  the 
necessary  oonveyance  to  pass  a  freehold 

(d)  7  B.&  Ores.  2;  bat  an  agreement 
in  «vHting  for  three  months  certain  is  a 
teuaoey  for  a  term  certain  within  that  act. 
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CHAP.  IV.     expired  by  effluxion  of  time ;  and  the  term  must  in  convey* 
TO  Rbal      ances,  and  in  actions  of  ejectment,  be  traced  to  its  legal  owner. 
Property.     ^Jj^  gi^jje  is  the  proper  party  to  recover  at  law.  (g) 

A  term  for  years  in  an  incorporeal  hereditament  (as  a  several 
fishery  in  a  navigable  year,  which  is  an  incorporeal  and  not  a 
territorial  hereditament,)  cannot  be  created  without  deed.  (A) 
In  order  to  perfect  a  lease  and  an  estate  for  years  the  lessee 
should  enter,  and  in  pleading  a  title  against  a  stranger,  such 
entry  should  be  averred,  for  without  entry  the  lessee  has  only 
an  iiite'resse  termini,  («)     In  pleading  a  term  for  years  as  a  per- 
fect interest  in  an  estate,  so  as  to  give  the  lessee  a  preferable  right 
to  a  subsequent  lessee  or  stranger,  the  entry  of  the  lessee 
must  be  averred,  or  it  must  be  shown  that  the  lessee  elected 
that  the  deed  should  enure  by  way  of  bargain  and  sale  to  pass 
the  estate,  {k) 
Tenancy  from        A  tenancy  from  year  to  year  may  be  created  by  express 
less,  by  what     words.  Or  by  implication  or  inference  from  the  mere  letting  a 
worda  created,   person  into  possession  as  a  tenant.     The  description  of  such  a 

tenancy  is  "that  the    landlord  demised  the  premises  to  the 

tenant  to  hold  the  same  from  the day  of for  and  during 

the  term  of  one  year,  and  so  on  from  year  to  year,  so  long  as 
the  said  landlord  and  the  said  tenant  should  respectively  please.*' 
But  such  a  tenancy  cannot,  as  we  have  just  observed,  (/)  be 
created  by  word  or  unsealed  demise  from  year  to  year  deter- 
minable only  at  the  option  of  the  tenant,  for  that  would  create 
a  freehold  for  his  life,  determinable  sooner  at  his  option  with- 
out deed,  which  is  contrary  to  law.  (m).  An  agreement  or 
covenant  to  grant  a  lease  is  prospective,  and  not  a  lease  or 
demise,  but  merely  a  stipulation  to  grant  a  lease,  (n)  unless  the 
instrument  also  contain  words  of  immediate  demise^  when  it 
will  amount  to  a  demise^  although  there  be  a  stipulation 
thereafter  to  grant  a  more  formal  lease  ;(o)  but  whether  an 
instrument  shall  operate  as  a  formal  lease  or  only  as  an  agree- 
ment for  a  future  lease  will  depend  on  the  intention  of  the 
parties,  to  be  collected  from  the  instrument  itself;  (p)  and 
if  an  agreement  be  in  the  usual  form,  that  A.  agrees  to  let  to 
B,y  or  agrees  that  B.  shall  hold  and  enjoy,  these,  without 


(g)  7  T.  R.  47.  (m)  8  East,  167. 

(h)  Duke  rf  Somerset  v.  FogvxU,  5  B.  (n)  See  note  (p)  fn/ra. 

&  Cre».  875.  (o)  8  Bing.  178  ;  7*Id.  590 ;  6  Id.«06, 

(t)  2   Bla.    C.   144;   Tho.  Co.   Lit.  and  cases  there  cited. 
Index,  Interrem  Termini  ;   8  Bing.  92;         (p)  3  Taunt.  65;  5  T.  R.  16S ;   IS 

5  B.  &  Cres.  1 14  East,  18  ;  5  Bar.  &  Aid.  322 ;  6  East. 

(k)  Milter  ▼.  Green,  8  Bing.  92.  530 ;  3  Dowl.  &  Ry.  522  ;  5  Bar.  6t  Cr. 

(l)  Ante,  253.  41  ;  8  Bing.  178. 
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other  qualifying  words,  operate  as  an  immediate  demise.  (9) 
The  distinction  is  important  in  many  respects  ;  for  where  the. 
instrument  operates  as  an  immediate  demise^  the  landlord  may 
distrain  even  for  the  first  quarter's  rent;  hut  if  it  were  merely  a 
prospective  agreement,  no  distress  could  be  supported  (r)  until, 
by  a  long  holding  or  by  payment  of  rent,  a  collateral  tenancy 
from  year  to  year  could  be  inferred,  (s)  for  a  distress  can  only 
be  made  where  a  party  holds  under  a  demise  express  or  im- 
pfied.  {t).  A  lease  or  demise  for  one  year,  and  so  on  for  two 
or  three  years  as  the  parties  shall  agree,  has  been  holden  to  be 
absolutely  binding  on  both  parties  for  two  years  at  least,  and 
not  determinable  by  any  notice  before  the  end  of  the  second 
year;(ti)  but  that  doctrine  has  been  qualified;  and  in  the 
case  of  lodgings  taken  generally  at  so  much  per  annum,  payable 
half-yearly,  a  tenancy  only  for  a  year  will  arise,  and  not  a 
tenancy  from  year  to  year,  so  that  he  may  quit  at  the  expiration 
of  the  first  year  without  any  notice  to  quit.(r)  Under  an 
agreement  that  the  tenant  should  always  be  subject  to  quit  at 
three  months*  notice,  he  is  not  tenant  from  year  to  year,  but 
from  quarter  to  quarter,  (u?)  And  where  the  taking  is  at  so 
much  per  week  or  month,  the  tenancy  is  to  be  considered  as 
weekly  or  monthly,  determinable  by  a  week*s  or  a  month's 
notice ;  {w)  or  by  what  is  termed  a  current  notice,  as  by  a  notice 
to  a  we^ly  tenant  to  quit  at  the  end  of  his  tenancy  next  after 
one  week  from  the  date  or  the  time  of  his  being  served :  {x)  but 
if  it  require  him  to  quit  on  a  particular  day  of  the  week,  that 
must  be  the  very  proper  day,  viz.  the  day  before  that  on  which 
the  tenancy  originally  commenced.(^)  A  notice  served  on  the 
28th  of  September  to  quit  on  the  ensuing  25th  of  March  is  a 
sufficient  half-year's  notice  to  quit,  (2),  and  even  if  served  on 
the  29\h  of  September,  it  would  suffice,  though  the  tenant  were 
absent,  and  did  not  return  till  a  subsequent  day.  (a)  It  has  been 
recently  determined  that  a  demise  by  a  person  who  is  tenant 
from  year  to  year  to  a  subrtenant  also  to  hold  from  year  to  year 
is,  in  legal  operation,  a  demise  from  year  to  year  only  during 
tie  continuance  of  the  first  tenancy,  and  may  properly  be  so 
described  in  pleading,  although  at  the  time  of  making  the 
second  demise  no  such  quaUfication  was  mentioned,  and  conse- 
quently that  when  the  first  tenancy  expires,  the  second  also 
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(9)  1  T.  R.  785  ;  5  Id.  163  ;  8  Bing. 
IBf ,  18J ;  Vin.  Ab.  License. 

(r)  t  I'aant.  148 ;  5  Bar.  &  A)d.  SSf . 

(#)  JfannT.  Lov^y,  1  R.  dc  M.  355 ; 
I3£ast. 

(t)  «  B.  &  C.  478.  .. 

(u)  1  Wils.  26y. 

(v)  3  Bar.  &  Creft.  90. 


(t&)  S  Camp.  510  ;  and  see  as  to  lodg- 
iDgs,  1  T.  R.  162;  I  Esp.  94  ;  Adams's 
Eject.  124;  3  Bar.  &  Cres.  90. 

(i)  6  Bing.  36f. 

(y)  5  Car.&  P.  67  ;  1  Mood.  &  M.  10. 

(s)  6  Bing.  574;  4  Moore  &  P.  391, 
S.C. 

(a)  1  Mood.  &  Malk.  10. 
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CHAP.  IV.    determines.  (A)    A  tenancy  from  year  to  year  is  considered  in 
TO  Real      ^^  ^^  ^  tenancy  for  the  residue  of  a  certain  term  of  years,  and 

PRoyEBTT.  may  be  so  stated  in  pleading,  (c)  Such  a  tenant,  who,  after 
having  given  notice  to  quit,  holds  over  for  a  year,  and  is 
liable  therefore  to  pay  double  rent,  according  to  the  11 
G^.  S,  c.  19,  may  quit  at  the  end  of  such  year  without  fresh 
notice,  because,  by  the  terms  of  that  act,  he  is  only  liable  to 
pay  double  rent  so  long  as  he  continues  in  possession,  and  he 
does  not,  under  that  act,  become  a  fresh  tenant  from  year  to 
year.  (d).  As  a  tenancy  from  year  to  year  is  capable  of  enduring 
for  an  indefinite  time,  imless  determined  by  Consent,  it  has  been 
held  that  such  a  tenant  may  grant  a  lease  for  twenty-one  years, 
and  that  his  executor  may  sustain  an  action  for  the  breach 
of  a  covenant  in  such  lease  committed  after  the  death  of  the 
lessor,  (e)  and  he  has  sufficient  reversion  to  enable  him  to  dis- 
train upon  his  under-tenant.  (J') 
Tenancies  strict-  Although  when  a  person  is  let  into  possession  as  a  tenant 
jlnrnZ,  how      ^^®  inference  now  is,  that  he  is  a  tenant  from  year  to  year, 

until  the  contrary  be  proved ;  (g)  yet  that  inference  may  be  re- 
butted. And  though  such  uncertain  tenancies  but  rarely  ^xist,. 
it  must  by  no  means  be  understood  that  a  ftrid  tefnamcy  at  will, 
or  at  sufferance,  cannot  exist  at  the  present  day,  for  it  may 
clearly  be  created  by  the  express  agreement  of  the  parties.  (A) 
Thus,  where  a  party  let  a  shed  to  another  expressly  for  so  long 
as  both  parties  should  like,  on  an  agreement  that  the  tenant 
should  convert  it  into  a  stable,  and  the  defendant  should  have 
all  the  dung  for  a  compensation,  and  there  was  no  reservation 
referable  to  any  aliquot  part  of  a  year,  this  was  oonstnied  to 
be  an  estate  strictly  at  will,  (t)  So  where  the  owner  said,  **  I 
give  you  such  a  close  to  enjoy  as  long  as  I  please,  and  to  take 
again' when  I  please,  and  you  shall  pay  noUiing  for  it,'*  it  was 
held  that  these  words^created  a  tenancy  strictly  at  will.(j*)  Where 
a  gamekeeper  or  other  official  person  has  been  let  into  a  mes- 
suage, buildings,  or  land,  merely  as  an  incident  to  his  office, 
and  without  his  paying  rent,  his  right  to  occupy  ceases  upon 
his  being  discharged  from  such  office,  and  if  after  demand  he 
retain  possession,  he  may  be  immediately  evicted,  or  an  eject- 
ment sustained,  {k) 


(6)  Ftke^.  Etfrt  ^an,  9  Bar.  &  Cres. 
909.  See  Id.  ^  to  the  effect  of  the  first 
tenant  9urrtndmng  his  tenancy. 

(c)  1  Campb.  317. 

(d;  Booth  ▼.  MacfarUtue,  1  B.  &  Adol. 
904. 

(«)  Madtay  t.  Maekrtih,  9  Chit.  Rep. 
461   475. 

(/)  1  Mood,  it  Malk.  493. 


(ff)3Biirr.  1609;  I  T. R.  163;  3T. 
R.16;  5  T. a.  471 ;  8  T.R.  3;  3  £est,4dl . 

(h)  4Taunt.l«8;  5Bw.&AkL604; 
1  Dow.  &  Rv.  f7t. 

(i)  4  Taunt.  128. 

(j)  Cald.  d69. 

(fc)  Moore,  8;  UU  Rep.  139;  16 
£ast«  33. 
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Where  a  party  enters  as  tenant  under  a  lease  which  is  void,     9^^^*^^' 
or  is  let  into  possession  under  an  agreement  for  a  lease,  he  be-      to  Rial 
comes  tenant  at  will,  until  possession  for  a  year,  and  payment     Pnof"tTY. 
of  rent,  and  after  such  possession  and  payment  of  rent,  he 
would  now  be  considered  as  tenant  from  year  to  year,  (/)  though 
it  was  formerly  held,  that  even  after  payment  of  rent  he  was 
a  mere  tenant  at  will,  (m.) 

A  tenant  at  sufferance  is  an  occupier  who  at  first  came  in 
by  lawful  demise,  and  after  his  estate  ended,  continueth  in 
possession,  and  wrongfully  holds  over ;  (n)  as  if  a  tenant  under 
a  lease  hold  over  after  it  has  determined,  or  tenant  pur  autre 
frie  after  the  death  of  the  cestui  que  vie:  and  in  other  cases, 
where  a  person  comes  into  possession  of  a  particular  estate  by 
the  act  of  the  party,  and  holds  over,  be  is  tenant  at  sufferance.(n) 

By  the  act  of  4  Geo.  2,  c.  28,  s.  1,  it  is  enacted,  ''  That  where 
any  tenant  holds  over  after  the  demand  made,  and  notice  in 
writing  given  By  the  landlord,  for  delivering  the   possession, 
such  person  so  holding  over  shall  pay  double  the  yearly  value 
of  the  lands  so  detained,  for  so  long  time  as  the  same  are  de- 
tained, to  be  recovered  by  action  of  debt,  against  the  recover- 
ing of  which  penalty  there  shall  be  no  relief  in  equity."     But 
that  act  applies  only  to  cases  in  which  the  landlord  gives  notice 
to  quit.    As  to  those  cases  where  the  tenant  gives  notice,  it 
is,  by  the  11   Geo.  2,  c.    19,   s.  18,  enacted  "That  in  case 
any  tenant  or  tenants  shall  give  notice  of  his,  her,  or  their  inten- 
tion to  quit  the  premises  by  him,  her  or  them  holden,  at  a  time 
mentioned  in  such  notice,  and  shall  not  accordingly  deliver  up 
the  posession  thereof  at  the  time  in  such  notice  contained,  that 
then  the  said  tenant  or  tenants,  his,  her,  or  their  executors  or 
administrators,  shall  from  thenceforward  pay  to  the  landlord,  or 
landlord's  lessor  or  lessors,   double  the  rent  or  sum  which  he 
she,  or  they  should  otherwise  have  paid."    This  act  applies  as 
well  to  parol  demises  from  year  to  year,  as  to  leases  in  which 
there  is  a  power  to  determine  the  term,  (o)  but  it  only  operates 
where  the  notice  to  quit  is  valid,  not  where  it  is  invalid,  (p) 

Where  a  mortgagee  suffers  the  mortgagor  to  remain  in  pos-  Mortgagee  and 

1.1  t  .  -1  mortgagor. 

sesion  of  the  mortgaged  premises,  without  any  agreement  as  to 
tenancy,  or  other  continuing  terms  of  occupation,  the  mortgagor 
is  not  tenant  at  will  to  the  former,  but  only  quasi  tenant  at  will. 


(0  S  B.  &  C.  483 ;  «  Taunt.  148  ;  7 
Biog.  451 ;  5  B.  &  Aid.  Stt ;  1  Ry.  &  M. 
555;  3  Biog.  361 ;  3  M.  &  P.  281  ;  5 
Bing.  185 ;  S.  C.  8T.  R.  3. 

(m)  See  1  Wils.  176  j   Brownl.  30; 

VOL.  I. 


Allen,  4. 

(n)  Co,  lit.  57,  b.   The  landlord  may 
aoe  him  in  case  for  watte,  1  Campb.  360. 

(o)  1  Bla.  Rep.  530;  3  Burr.  1603. 

(p)  7  D.  &  R.  411 ;  4  B.  &  C.  9tt. 
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or  at  most  tenant  by  sufferance  only,  and  it  should  seem  not 
even  the  latter^  because  he  may  be  treated  either  as  tenant  or 
trespasseri  at  the  election  of  the  mortgagee  ;  and  in  ejectment 
by  mortgagee  against  mortgagor  it  is  not  necessary  to  demand 
possession  before  action  brought,  and  consequently  under  such 
circumstances  the  mortgagor  is  a  mere  trespasser,  (f)  But  it 
has  been  held  that  an  action  for  diverting  a  watercourse  may 
be  maintained  against  a  third  person  by  a  mortgagor  in  posses- 
sion as  tenant  of  the  mortgagee,  (r) 

If  a  mortgagee  accept  rent  from  a  tenant  in  possession  he 
could  not  afterwards  maintain  ejectment  without  some  notice  to 
quit,  for  by  the  receipt  of  rent,  which  amounts  virtually  to 
an  {Attornment,  the  mortgagee  acknowledges  him  as  his  te- 
nant («) 


Tbeteveralhi-  W^  have  mentioned  one  general  inciderU^  that  of  the  right  to 
differMtdc^**^  alienate  to  the  extent  of  the  party's  interest,  or  for  a  part  of  it ; 
gr«es  of  interest,  we  will  now  notice  a  few  other  incidents.  A  person  seised  of  an 

estate  of  inheritance  in  land  of  freehold  tenure  (otherwise  than 
as  a  trustee  (0 )  may  cut  timber,  and  with  impunity  commit  any 
waste  or  destruction,  on  his  own  land,  or  pull  down,  or  burn,  or 
commit  any  waste  to  his  own  house,  provided  it  do  not  injure  nor 
can  be  intended  to  injure  any  insurers  or  other  persons,  or  to 
extend  to  the  buildings  or  property  of  others,  but  if  it  do  he 
is  capitally  punishable.  (»)  So  if  he  wilfully  set  fire  to  his  own 
woods,  so  as  to  injure  his  neighbour's,  he  would  also  be  punish- 
able ;(x)  nor  can  a  person  legally  place  poisoned  ingredients 
on  his  own  land,  or  in  water  on  his  land,  with  intent  to  poison 
any  game  or  poison  fish.(y)  There  is  also  a  common  law 
maxim,  sic  uteri  tecum  ut  aUenvm  non  Uedas,  so  that  if  a  person 
place  a  glandered  horse  in  his  stable  so  near  to  that  of  a  neigh- 
bour that  the  infection  passes  through  and  infects  the  neigh- 
hour's  horses,  the  latter  may  sue  the  former ;  (2)  and  a  person 
cannot  legally,  on  his  own  land,  obstruct  or  divert  a  watercourse 


(9)  1  T.  R.  S8« ;  8  B.  &  Cres.  766 ; 
Blog.  491  ;  3  Moore  &:  P.  749 ;  semblf. 


that  there  ia  not  such  elertion  in  a  inort- 
a/Kgeeas  to  enable  him  to  sue  the  mortgagor 
lor  use  and  occupation ;  see  also  5  Bing. 
4$06 ;  7  Id.  S€8. 

(r)5B.&  Ald.604. 

(t)  7  Bing.  Sf « ;  see  3  East,  4dO. 

(0  1  Mad.  Ch.  Pr.  IfO;  For.  6.  At 
law,  a  trutUt  having  a  legal  estate  of  inhe- 
ritance cannot  be  saed  for  waste,  but  a 
Court  of  Equity  will  restrain  him;  2 
Ch.  Cases, 3S ;  3  Wood.  Yin.  L.  999;toa 


mortgagee  may  be  restrained,  AmU.  105 ; 
5  Atk.  ieiO^  7t3i  an  annuiUirU  when,  2 
Sim.  &  Sto.  96. 

(«)  7  &  8  Geo.  4,  c.  SO,  s.  9;  Bttin's 
J.  Burning,  I. ;  R.  &  M.  C.  C.  182 ; 
ante,  230. 

(x)  See  other  injuries.  Bum's  J.  Mali- 
cious Lijuries  lo  Property. 

(y)  2  &  3  W.  4,  c  32 ;  and  as  to  poi- 
soniug  fish,  7  &  8  Oeo.  4,  c  SO,  s.  15 ',  in- 
juring banks  of  riTers,&c  Id.  12. 

(t)  Bui.  N.  Pr. 
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which  of  right  should  flow  into  his  neighbour's  ground,  and  if 
be  do,  the  latter  may  enter  and  remove  the  obstruction,  or  sus- 
tain an  action  for  the  consequential  injury,  (a)  So  in  the  case  of 
an  ancient  established  decoy,  a  person  could  not  legally  shoot, 
though  on  his  own  land,  so  near  as  to  frighten  away  the  wild 
fowl  resorting  thereto.  (6)  But  in  general,  however  wanton 
and  injurious  an  injury  may  be,  yet  if  it  be  confined  in  intent  as 
well  as  consequences  to  the  land  of  the  wrong-doer,  it  is  dis- 
punishaUe,(c)  unless  the  owner  of  the  inheritance  be  a  trustee, 
and  then  a  Court  of  Equity  will  restrain  him  from  doing  any 
act  materially  injurious  to  ce^td  que  trust. (<l) 

The  same  incidents  attend  an  estate  tail,  for  the  owner  may 
with  impunity  commit  waste  on  the  estate  tail  by  felling  timber- 
trees,  pulling  down  houses  or  the  like  \{e)  and  where  an  infant 
tenant  in  tail,  not  likely  to  live  till  of  age,  by  his  guardian 
cut  down  a  great  quantity  of  timber,  an  injunction  was  refused 
on  behalf  of  a  remainder-man  to  restrain  him.(y*) 

Of  each  of  these  estates  of  inheritance  the  wife,  if  she  sur- 
vive her  husband,  is  entitled  to  dower;  and  if  the  husband  was 
actually  seised  of  his  wife's  estate  in  fee  simple,  or  fee  tail,  and 
a  child  were  bom  alive,  he  is  entitled  to  the  estate  during  his 
Kfe,  as  tenant  by  the  curtesy.  And  all  estates  tail  are  liable 
to  be  barred  or  destroyed  by  a  fine,  by  a  common  recovery,  or 
by  a  lineal  warranty,  descending  with  assets  to  the  heir,  (g) 

A  copyholder^  though  he  has  an  estate  of  inheritance,  cannot 
without  special  custom  cut  timber  for  sale  or  otherwise  than  for 
repairs,  or  permit  dilapidations,  (A)  or  commit  other  waste,  and 
if  he  do,  he  will  forfeit  his  estate  to  the  lord ;  (i)  whilst,  on  the 
other  hand,  the  lord  cannot  cut  trees  on  the  copyhold  unless 
sanctioned  by  particular  custom,  and  if  he  do  so  or  dig  mines, 
the  copyholder  may  sue  him  in  trespass.  (J) 

The  owner  of  an  estate  for  Ufe,  whether  for  his  own  life  or  Honae  and 
for  the  life  of  another  or  of  others,  is  entitled,  unless  expressly  ®^'  ^^' 
restrained  by  the  terms  of  the  conveyance  or  devise,  to  reason* 
able  estovers  or  botes,  that  is,  necessary  wood,  such  as  house- 


(a)  S  Smith,  9  ;  3  B.  &  Adolph.  304. 

(b)  11  £ast»  674;  2  B.  &  C.  934; 
ante,  188,  189. 

(e)  Barn's  J.  Burning.  In  France  the 
law  fenders  it  penal  for  the  owner  of  land 
tosnffer  it  tq  become  so  fool  with  weeds  as 
to  become  injorioos  to  bis  neighboar,  by 
the  seed  of  weeds  being  carried  to  a  dis- 
tance, a  regnlation  which  it  would  be  well 
to  adopt  in  thb  cooutiy. 

(d)  1  Mad.  Ch.  B.  ICO;  3  Tbo.  Co. 
lit.  243,  note  M. 


(e)  Go.  Ut  224. 

(/)  Savillc's  case,  For.  6;  3  Tho.  Co. 
Lit.  1043,  note,  M. 

(e)  «  Bla.  C.  115. 

(a)  PermUshe  waste  in  neglecting  to 
repair,  is  cause  of  forfeitnre.  Tbo.  Co. 
Lit 

(t)  Ante,  232  to  iST;  2  B  &  Adol.  437. 

O)  4  Maule  &  S.  340;  10  East,  189 ; 
13  Ves.  236;  Co.  Lit  60,  b.  note  4; 
1  Tlio.  Co.  lit.  657,  note  C;  2B.  & 
Adolp.  437. 
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bote,  plough-bote,  and  cart-bote,  and  hay-bote,  or  hedge-bote. 
House- bote  is  a  sufficient  allowance  of  wood  from  off  the  estate 
to  repair  or  bum  in  the  house,  and  sometimes  termed  fire-bote ; 
plough-bote»  and  cart-bote,  are  wood  to  be  employed  in  making 
and  repairing  all  instruments  of  husbandry  ;  and  hay- bote,  or 
hedge-bote,  is  wood  for  repairing  of  hays,  hedges  or  fence8.(£) 
But  a  tenant  for  life,  unless  by  the  terms  of  the  grant  or  demise 
he  hold  the  estate  dUpumshable  for  waste,  cannot  legally 
cut  timber,  though  at  maturity  and  becoming  decayed, 
otherwise  than  for  such  purposes  of  repair,  and  not  for  sale, 
nor  can  he  commit  any  other  waste;  (/)  and  if  he  do  he  may  be 
restrained  by  writ  of  injunction  in  a  Court  of  Equity,  (m)  or 
may  be  sued  by  the  remainder-man  or  reversioner  by  writ  of 
waste ;  or,  now  more  commonly,  by  action  on  the  case,  (»)  and 
he  would  forfeit  the  place  wasted,  (o)  But  the  Court  of  Chan- 
cery will  permit  the  timber  growing  on  an  estate,  whereof  a 
person  is  tenant  for  life,  to  be  cut  down  when  in  a  state  of 
decay  for  the  benefit  of  the  persons  entitled  to  the  inheritance, 
so  as  no  damage  be  done  to  the  tenant  for  life ;  (p)  and  so  that 
court  wM  allow  timber  to  be  cut  down  for  the  purpose  of  pay- 
ing legacies  charged  on  the  inheritance,  {q)  But  a  tenant  in 
tail  after  possibility  of  issue  extinct,  and  tenants  by  statute, 
recognizance,  and  elegit,  constitute  exceptions  to  this  rule;(r) 
though  each  may  be  restrained  from  committing  malicious, 
wanton,  or  extravagant  waste,  or  cutting  ornamental  timber,  by 
injunction  from  a  Court  of  Equity,  («)  the  clause,  *' without 
impeachment  of  waste,"  never  being  extended  in  a  Court  of 
Equity  to  allow  the  very  destruction  of  the  estate  itself,  but 
only  to  excuse  mere  permissive  waste  ;(^)  and  although  by  the 
terms  of  the  grant  or  devise  a  tenant  for  life  be  declared  dispu- 
nishable for  waste,  yet  he  may  be  restrained  by  injunction  from 
what  is  termed  equitable  or  malicious  waste,  and  from  making 
any  spoil  or  destruction  upon  the  estate,  and  from  pulling 
down  the  family  mansion,  or  cutting  down  avenues  and  orna- 
mental timber  in  pleasure  grounds,  and  young  trees  not  fit  for 
timber,  and  even  trees  upon  a  common,  though  two  miles  from 
the  mansion-house,  but  which  had  been  planted  as  an  orna- 


Oc)  2  Bla.  C.  55;  Co.  lit.  41»  54,  b. ; 
5  Tho.  Co.  LiL  S38«  2S9. 

(OCo.LH.  53;  2  Bla.  C.  S85,  284; 
Stat.  Gloucester,  6  £d.  1,  c.  5 ;  sfid  see 
m  Tttluable  note  3  Tho.  Co.Lit  S4i«  DoteM. 

(m)  .Post,  chap.  viii. 

(n)  2  Saand.  «5«;  1  Saund.  525;  2 
Bing.  R.  262. 


(o)  2  Bla.  C.  285.  284 ;  3  Bla.  C.  229- 

Ip)  2  P.  W.  240. 

(q)  2  vim.  152. 

(r)  Co.  Lit.  27,  54 ;  2  Rol.  Ab.  826, 
8«8 ;  2  Bla.  C.  283,  284. 

(s)  See  2  Bla.  C.  t25,  note  8. 

(t)  1  Mad.  Ch.  Pr.  115;  3  Tho.  Co. 
Dt.  243,  note  M. 
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ment  to  the  estate ;  and  in  the  case  of  the  mansion-house  such 
a  tenant  may  be  ordered  to  repair  the  damage  he  has  com- 
mitted, (tf) 

The  executors  of  every  tenant  for  life»  whose  estate  deter- 
mines by  his  own  death  or  that  of  othersi  and  not  by  his  own 
fault  or  act,  are  entitled  to  emblemefUs,  or  crops  produced  by 
cultivation,  and  in  progress  towards  maturity,  before  the  deter- 
mination of  the  estate,  (x)  This  protection  to  persons,  the  du- 
ration of  whose  interests  was  uncertain,  was  extended  to  an 
incumbent,  who,  by  28  H.  8,  c.  1 1,  was  enabled  to  bequeath 
by  will  the  com  and  grain  growing  upon  the  glebe  land,  ma- 
nured and  sown  at  his  own  cost,  but  for  the  above  reason  a 
parson  who  determines  his  own  estate  by  resigning  his  living 
is  not  entitled  to  emblements,  (y) 

The  incidents  of  a  tenancy  tor  years^  in  the  absence  of  any  sti- 
pulation, are,  that  he  (the  tenant)  is  entitled  to  the  ^9me  estovers 
as  a  tenant  for  life,  namely,  to  house-bote,  fire-bote,  plough  and 
cart-bote,  and  hay-bote,  and  wood  to  repair  or  bum  in  the  house, 
to  make  and  repair  all  implements  of  husbandry,  and  for  repair- 
ing hedges  and  fences ;  (z)  and  when  a  tenant  for  years  is  legally 
bound  to  repair,  even  at  his  own  charge,  or  at  liberty  to  repair, 
be  may  cut  timber  trees  for  repairs,  even  without  the  assign- 
ment of  his  landlord,  unless  they  be  excepted  in  the  demise,  or 
he  be  otherwise  expressly  restrained ;  (a)  and  unless  trees  be  ex- 
<:epted,  or  there  be  an  express  power  reserved,  the  lessor  would 
be  a  trespasser  in  entering  to  cut  trees.  (Jb)  But  when  trees  are 
excepted  in  the  lease,  the  lessor  may  sue  the  lessee  in  trespass, 
if  he  dtfaer  fell  or  damage  them,  (c)  and  the  lessor  may  then  enter 
the  demised  lands  in  order  to  fell  and  take  away  the  trees,  (d) 
If  not  excepted,  the  trees,  instantly  they  have  been  blown  down 
or  severed,  become  the  property  of  the  lessor,  and  if  taken  by 
the  tenant  or  a  stranger,  the  lessor  may  sue  in  trespass  or 
trover,  {e) 

With  respect  to  emblements^  as  the  tenancy  is  to  determine 
at  a  fixed  time,  if  the  lease  be  silent,  and  there  be  no  custom  of 
the  country,  the  lessee  cannot,  after  the  expiration  of  his 
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I.  Rights 
TO  Real 

Propbrtt. 


(«)  «  Vera.  733  ;  1  Bro.  196 ;  3  Bro. 
M9;  6  Ves.  J.  107;  and  see  in  general 
3  Woodfs.  39^,  and  jwtl,  cbap.  ▼iii. 

(x)  Com.  Dig.  Biens,  O.  1»  t ;  Vin. 
Ab.  EmblemenUj  H.  3 ;  Bac.  Ab.  £xeca« 
lora,H.  3;  Co.  Lit  55, a;  *f  Bla.  C. 
12S,  note  4;  as  to  emhlemmU  in  general, 
mte,9U  94,  and  161. 

(«)  «  Bar.  &  Aid.  470. 

(s)  «  Bla.  C.  144 ;  1  Tbo.  Co.  UU 


6t4. 

(a)  1  Tbo.  Co.  Lit.  624;  3  Id.  «S7  to 
239 ;  Mo.  23. 

(6)  1  Tbo.  Co.  Ut.  238,  note  L ;  1 
Saand.  322,  n.  (5). 

^e)  Id.  ibid. ;  1  Lord  Rajm.  552* 

Id)  Cro.  Ells.  18. 

>)  7  T.  R.  13 ;  3  Tba  Co^  Lit.  246, 
note  Q. ;  Mo.  23 ;  1  Saond.  Rep.  322, 
and  Id.,  Index*  Trees. 
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Freeholds  of  in- 
heritance. 


tenancy,  enter  to  sever  or  carry  away  crops  improvidently  sown 
so  late  as  not  to  be  cleared  during  the  tenancy.  (/)  ' 

A  tenant  from  year  to  year  is  not  liable  to  general  repairs,  or 
to  keep  them  in  what  is  termed  tenantable  condition  or  repair ; 
he  is  only  bound  to  use  the  premises  in  tenant-like  manner,  but 
no  further;  he  is  not  bound  to  rebuild,  in  case  of  damage  by 
fire,  (g)  But,  on  the  other  hand,  no  tenant  has,  even  in  a  Court 
of  Equity,  any  right  to  require  a  landlord  to  expend  money  he 
has  received  from  an  insurance-office,  or  to  restrain  him  from 
suing  for  rent  of  the  premises  when  destroyed  by  fire.  (A) 

The  incidents  of  a//  tenancies^  even  of  the  lowest,  and  whether 
of  freehold  or  copyhold  land,  are,  that  without  an  express  ex- 
ception, although  the  property  in  mines  and  trees  remains  in  the 
owner  of  the  fee,  yet  the  possession  of  the  whole  of  the  subsoil 
and  every  thing  upwards  is  vested  in  the  tenant,  so  that,  al* 
though  he  cannot  legally  dig  mines,  or  cut  trees,  except  for 
repairs,  yet  he  has  an  interest  in  their  continuance,  and  may 
therefore  sue  even  his  lessor  for  digging  mines,  or  cutting 
trees,  (t)  A  tenant  strictly  at  will  or  sufferance  is  equally  en- 
titled to  some  descriptions  of  estovers  or  botes  as  a  tenant  for  a 
term  of  years,  but  as  he  is  not  bound  to  make  substantial  repairs, 
he  could  not,  perhaps,  legally  cut  timber  for  the  purpose  of  re- 
pairs. It  is  said,  that  if  the  landlord  enter  and  cut  timber,  that 
is  of  itself  a  determination  of  the  will,  for  otherwise  he  would 
be  a  trespasser,  {k)  Each  of  these  descriptions  of  .tenants  is 
entitled  to  emblements,  when  the  landlord  determines  the 
tenancy,  but  not  so  if  it  be  determined  by  his  own  act.  (/) 

The  old  franchise  or  right  of  voting,  which  freeholders  of 
inheritance,  of  the  annual  value  of  forty  shillings,  formerly 
possessed,  {m)  is  still  reserved  to  them  by  the  recent  reform 
act.  (ii)  But,  in  order  that  a  party  may  be  entitled  to  vote, 
he  must  be  registered  according  to  the  provisions  of  that  act, 
and,  in  order  to  this,  he  must  have  been  in  the  actual  possession, 
or  in  the  receipt  of  the  rents  and  profits  for  his  own  use,  (o) 


if)  1  Tho.  Co.  Lit.  633 ;  2  Bla.  C.  144, 
145;  as  to  emblements,  ante,  91,  94, 161. 

(g)  Per  Gibbs,  Holt,  C.  N.  P.  9 ;  1 
Marshall's  R.  567. 

(h)  1  Simon's  R.  146  ;  when  otherwise, 
under  tlie  building  act,  withio  the  bills  of 
mortalitj^,  5  B.  &c  Aid.  1. 

(t)  Levm  V.  Branthw^ite,  2  B.  &  Adolp. 
437. 

(ic)  Co.  XJt.  55 ',  and  3  B.  &  Adolp. 
438. 

(0  10  Bar.  &  C^a.  790 ;  ante,  94 ;  t 
Bla.  C.  146, 147. 


(m)  8  Hen.  6,  c.  7 ;  10  Hen.  6,  c.  2 ;  7 
&8  W.3,c.7,  s.  3;  Id. 24;  10 Anne,  c. 
23,  s.  3 ;  ISGeo.  2,  c.  IS,  s.  1 ;  3  Geo.  S, 
C.24;14  Geo.  3, c. 58;  20 Geo. 3s c.  17; 
53  Geo,  3,  c.  49 ;  and  see  1  BU.  Com. 
172  to  175. 

(n)  2  Wro.  4,  c.  45,  s.  75. 

(o)  Therefore  bare  trustees  and  mort- 
gagees not  in  possession  cannot  vote,  a. 
23.  But  the  interest  of  a  mortgagee;* 
which  reduced  the  beneficial  valoe  omier 
409.,  took  away  the  mor^giv's  right  to 
vote,  2  Lad.467.  Bat  see  2W.4,  c45, 1.23. 
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for  six  months  previous  to  the  Slst  day  of  July  next  preceding     CHAP  IV. 
each  annual  registration^  unless  where  the  party  became  entitled       '^  ReaI' 
by  descent,  marriage,   marriage-settlement,  or  devise,  at  any     Propbrty. 
time  within  such  period  of  six  months,  (p)    Such  annual  value 
must,  however,  be  over  and  above  all  charges  and  incumbrances, 
but  not  including  any  public  or  parliamentary  tax,   nor  anjr 
church  rate,  county  rate,  or  parochial  rate.  (9)     But  no  freehold 
house  or  building  which  is  situated  in  a  borough  will  give  a  • 
right  to  vote  for  a  county,  if  in  the  occupation  of  the  owner,  if 
it  be  of  sufficient  annual  value  (that  is,  10/.  per  annum)  to  give 
a  vote  for  the  borough ;  (r)  but  it  is  otherwise,  if  it  be  in  th6 
occupation  of  a  tenant. 

Copt/holds  of  inheritance  (though  formerly  not  giving  any  Copjboldsof 
vote  (5)),  if  of  the  clear  annual  value  of  10/.,  also  confer  a  right  ''*  "*•»<*• 
of  voting  for  county  members^  under  the  same  restrictions  as 
freeholds,  {t)  But  a  copyhold  house  or  building,  situate  in  a 
borough,  will  not,  if  of  sufficient  value  to  give  a  borough  vote, 
confer  a  county  vote,  whetljer  in  the  occupation  of  the  owner  or 
tenant.  («)  • 

As  to  the  right  of  voting  in  boroughs,  it  may  be  here  stated  Right  of  ToUng 
generally,  that,  independent  of  the  old  rights  of  voting  in  scot  ^^  "'"^  *' 
and  lot  boroughs  and  corporation  boroughs,  the  reform  act 
confers  a  right  of  voting  upon  all  occupiers,  either  as  owner  or 
tenant  of  any  house  or  building  of  the  clear  annual  value,  either 
alone  or  with  land,  of  10/.,  provided  the  party  has  been  in  oc- 
cupation for  twelve  months  before  the  Slst  day  of  July  pre- 
ceding the  registration,  has  resided  for  six  months  previous 
within  the  borough,  or  seven  miles  from  the  same,  has  been 
rated  to  the  poor  during  all  the  time  of  occupation,  and  has 
paid,  before  the  20th  day  of  July  preceding,  all  rates  and  as- 
sessed taxes  up  to  the  6th  day  of  April  preceding,  {x)  The 
receipt  of  parochial  relief  forms  a  disqualification  in  a  borough, 
but  that  provision  does  not  extend  to  a  county  voter,  (y) 

The  old  right  of  voting  is  reserved  to  freeholders  ybr  life  Freeholds  for 
of  forty  shillings  clear  annual  value,  who  were  seised  at  the 
time  of  the  passing  of  the  reform  act.  {z)  But  this  act  re- 
quires, as  to  freeholders  for  life  who  become  entitled  after  the 
passing  of  that  act,  that  their  estate  should  be  of  the  clear 
annual  value  of  10/.,  (a)  and  in  the  actual  occupation  of  the 


(f}  9  Wm.  4^  c«  45,  ».  96*  («>  Sect,  f  5. 

(9)  Id.  8.  SI, and  see  ante,  26S,  d.  (0).         {x)  Sect.  27. 

(r>  Id.  s.  24.  (y)  Sect.  96. 

(s)  Ante,  50  Geo.  S,  c.  Sd.  (s)  Sect  18. 

(I)  «  Wm.  4,  c.  45,  4. 19.  (a)  Id. 
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CHAP.  IV.  owner,  unless  his  title  accrued  by  marriage,  &c.    The  same  rc- 

To  Real  strictions  as  to  registration  are  required  as  in  the  case  of  free- 

Propirty.  iioids  of  inheritance. 


LeMeholdt.  The  Owners  of  leases  (not  being  underleases)  originally  granted 

for  sixty  years,  of  the  clear  yearly  value  of  not  less  than  10/. ;  for 
twenty  years  of  not  less  than  50/.  are  entitled  to  be  registered 
as  voters  for  «ounty  members,  whether  in  the  actual  occupation 
themselves,  or  having  let  to  others;  and  so  abo  are  under-lessees 
for  similar  terms  and  like  value,  if  they  be  themselves  in  the 
^Ao/*'*^^**'*  actual  occupation,  (b)  So  also  persons  actually  occupying  as 
num  rent  tenants  from  year  to  year  only,  or  otherwise,  any  premises  for 

which  they  are  bond  fide  liable  to  a  yearly  rent  of  not  less  than 
50/.  are  entitled  to  vote,  having  been  previously  registered. 
But  in  order  that  such  lessees  or  occupiers  may  be  entitled  to 
be  registered,  they  must  have  been  in  actual  possession,  or  in 
receipt  of  the  rents  as  above  for  their  own  use,  for  twelve  months 
before  the  31st  day  of  July  preceding  the  term  of  registration, 
unless  they  became  entitled  by  succession,  marriage,  marriage- 
settlement,  or  devise. 

In  county  votes  there  is  no  necessity  that  the  party  should 
have  been  rated,  or  have  paid  rates  or  taxes ;  nor  in  any  case 
is  it  now  requisite  that  the  property  should  be  assessed  to  the 
land  tax.  (e) 


mainder  or 
reversion. 


IV.  TiMi  OP         The  times  of  enjoyment  of  real  property  (the  fourth  subdivi- 

whc^her^in''  V-  ^^^^  (^  ^^  ^^^  subject  of  real  property)  are  estates  or  interests 
session,  re-       in  possession  or  in  expectancy,  as  a  remainder  or  reversion  ; 

the  first,  when  the  owner  has  an  immediate  estate  in  possession 
or  right  of  possession,  and  entitled  to  the  actual  pernancy  of 
the  profits ;  the  second,  some  estate  or  interest  immediately  to 
remain  and  to  follow  the  former  particular  estate  when  it  has 
ceased,  and  which  must  be  created  by  act  of  a  donor,  grantor 
or  testator,  together  with  such  particular  estate  at  the  same 
timet;  and  the  last  being  a  reversion  (from  reverto),  is  the 
residue  of  an  estate  left  in  the  grantor,  to  return  to  him  in  pos- 
session after  the  determination  of  some  particular  estate  granted 
out  by  him  or  by  some  former  owner  of  the  property,  (e)  In 
other  words,  an  estate  in  possession  gives  a  present  right  of 


'h)  t  Wm.  4,  c.  45,  s.  20.  145, 147.     And  see  in  genenl  2  Bla. 

'c)  Id.  8. ««.  Com.  163  to  179. 

\d)  See  general  division  of  subject,  anrt,         (e)  %  Bla.  Com.  175, 176. 
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immediate  enjoyment.     An  estate  in  remainder  gives  a  right  of    CHAP.  IV. 
iuture  enjoyment^  whether  certainly  or  contingently,  depends      ^i^j^iAL* 
on  the  form  of  the  gift;  and  when  the  interest  is  contingent  in    Propskty. 
the  limitations,  then  on  the  events  which  shall  take  place.     An 
estate  in  reversion  gives  a  present  fixed  right  of  future  enjoy- 
ment. {/)    The  subjects  of  remainders,  and  reversions,  and 
executory  devises,  are  parts  of  the  most  abstryse  branches  of 
the  law  to  be  studied  by  conveyancers,  and  we  can  here  only 
notice  a  few  points  of  practical  utility. 

Almost  every  kind  of  real  property,  whether  corporeal  or 
incorporeal,  and  even  personalty,  may  in  general  be  so  granted, 
leased  or  devised,  as  to  create  an  interest  in  possession,  re- 
mainder or  reversion.  But  a  judicial  office  is  in  general  an 
exception,  {g)  An  estate  in  remainder*  or  reversion,  or  any 
estate  oSfreehold^  could  not  at  common  law  commence  infuturo  ; 
and  there  must  be  an  intervening  estate  to  support  the  re- 
mainder or  reversion.  (A)  But  by  a  conveyance  under  the 
statute  of  uses  there  may  be  a  grant  of  a  freehold  to  commence 
infuiuroj  and  in  the  mean  time  the  interest  undisposed  of  will 
be  a  resulting  use.  (t) 

Some  of  the  distinguishing  incidents  of  these  rights  are,  that 
only  the  party  in  possession  is  entitled  to  the  enjoyment  of  the 
privileges  incident  to  the  right  to  the  property ;  and  that  he 
alone,  and  not  a  remainder-man  or  reversioner,  can  vote  at  an 
election ;  nor  were  the  latter  under  the  now  repealed  law  quali- 
fied to  kill  game;  (ft)  nor  is  a  remainder-man  or  reversioner 
entitled  to  interfere  with  the  property  until  his  right  comes 
into  possession,  excepting  that  he  in  general  may  apply  to  a 
Court  of  Equity  for  an  injunction  to  stay  waste.  (/)  Each  how- 
ever is  entitled  to  immediate  possession  upon  discovery  that  the 
tenant  for  life  has  forfeited  his  interest  by  illegal  alienation  for 
more  than  his  interest,  or  for  breach  of  other  conditions  expressed 
in  a  lease  &c.,  or  implied,  as  in  the  case  of  general  waste.  In 
cases  also  of  an  intervening  tenancy  for  life,  the  remainder-man 


(/)  1  Prest  on  EsUtes,  89»  &c.  And 
■ee  in  ganexal  as  to  estate*  in  pauanon, 
S  CrniBe,  Dig.  tbS,  id.  6  toI.  index  tit. 
FoMession.  As  to  estates  in  remain^ 
dcr,  2  Cruse,  Dig.  95B,  id.  6  toI.  index 
Remainder.  2  Saunder's  Rep.  index 
Remainder  and  Contingent  Remain- 
der. And  as  to  reoemmSf  t  Cmise. 
Dig.  454,  id.  6  toL  index  Rerersion; 
SSaunder*s  Rep.  index  ReTersion;  1 
Prest  on  Estate,  89,  &c.  And  as  to 
aecuUry  demte$,  see  3  Sannder's,  index, 
that  title. 


(g)  11  Coke.  2,  4,  a  ;  1  Tho.  Co. 
lit.  236,  note  IS^  &c.  where  see  some  ex- 
ceptions enumerated. 

(h)  2  Bla.  Com.  143, 144, 164,  165. 

(t)  1  Sand.  U.  &  T.  128  ;  2  Id.  7. 

(k)  The  statute  22  &  23  Car.  2.  c.  25, 
s.  3,  exempted  from  penalties  for  killing 
game  persons  *'  having  lands  and  tene- 
ments, &c.,"  and  which  words  were  con- 
strued to  mean  haying  the  same  in  pos- 
session and  not  in  menitm,  MaUock  ▼• 
EastUy,  7  Mod.  482. 

(0  3  Tho.  Co.  Lit.  242  to  245,  note  27. 
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may  by  proceeding  under  stat.  6  Ann.  c.  18,  once  a  year  ascertain 
whether  the  tenant  for  life  is  still  in  existence;  and  a  remainder* 
man  or  reversioner  may,  like  any  owner  in  possession^  alienate 
or  devise  his 'already  vested  interest,  though  prospective  in 
enjoyment,  (m) 

It  is  a  rule  that  very  general  words  in  a  deed  or  devise  wil 
transfer  a  reversion  in  any  estate  the  grantor  or  testator  may 
have,  though  not  particularly  named  in  the  deed  or  will;  as  by  the 
words  **  and  the  reversion,  remainder,  rents,  &c«"  unless  it  be 
qualified  by  some  special  subsequent  words,  (n)  But  a  rever- 
sion, even  after  the  expiration  of  a  tenancy  from  year  to  year, 
can  only  be  conveyed  by  deed.(o)  Another  incident  of  a 
reversion  in  fee  is,  that  it  is  assets  to  pay  the  specialty  debts  of 
the  ancestor  from  whom  the  lands  immediately  descended,  (p) 
And  that  when  the  owner  of  a  particular  estate,  as  for  life,  is 
also  the  owner  of  the  reversion,  there  being  no  intermediate 
estate,  the  former  merges  in  the  latter,  (q).  A  slight  recogni- 
tion of  a  tenancy  under  a  void  lease  by  a  remainder-man,  after 
the  death  of  the  tenant  for  life,  renders  the  occupier  tenant 
from  year  to  year,  (r) 

As  regards  civil  injuries  and  remedies,  they  very  much 
depend  on  the  question,  whether  the  right  to  the  property 
affected  was  in  possession^  or  in  remainder,  or  reversion.  If  to 
property  in  possession,  the  owner's  remedy  is  trespass  or  eject- 
ment for  an  immediate  injury  committed  with  actual  or  sup- 
posed force ;  but  if  the  right  were  in  remainder  or  reversion, 
the  remedy  for  the  same  injiuries  would  be  an  action  on  the 
case ;  and  then  only  when  the  act  complained  of  really  occa- 
sioned an  injury  of  such  a  continuing  nature,  as  actually  or 
probably  to  prejudice  the  ftiture  enjoyment  when  it  may  be  sup- 
posed it  will  come  into  actual  possession.  When  an  injury  is 
of  so  durable  a  nature  as  if  continued  it  will  injure  the  right  in 
remainder  or  reversion,  then  not  only  the  party  in  possession 
may  bring  his  action  for  the  immediate  injury  to  his  possessory 
interest,  but  the  reversioner  may  also  sue  for  the  injury  to  his 


(m)  Bat  a  reversioner,  even  after  a 
tenancy  from  year  to  year,  can  only  con* 
▼ey  his  interest  by  deed.  Bra^ey  ▼• 
Wade,  M'Clel.  Rep.  66^. 

(n)  Shep.  Touchstone,  88 ;  1  B.  & 
Adoi.  593 ;  Lut.  761 ;  1  Ld.  Raym.  187  -, 
S  Ves.  48. 


^o^  M'Clel.  Rep.  664. 


2  Xbo.  Co.  Lit.  15«,  note  R.^  t 


Saund.  8,  f .  n.  4 ;  3  Boe.  &  Pol.  643  to 
651. 

(q)  Id. ;  5  Bar.  &  Cres.  ItO;  S  Bla. 
Com.  177, 178,  aliter  as  to  an  intertm 
tennini,  unless  the  estate  for  yearn  cornea 
into  possession  of  the  owner  of  the  estate 
forlife.  5B.  &C.  111. 

(r)  1  B.  &  Adoi.  365. 
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interest ;  {$)  and  this,  although  the  injury  nUght  by  removali 
even  in  the  course  of  three  days,  cease  to  endure,  for  there  is  a 
present  injury  to  the  righi ;  and  if  a  reversioner  were  to  be 
pxeTented  from  bringing  his  action  during  the  existence  of  the 
particular  estate,  the  testimony  of  the  witnesses  who  could 
speak  to  the  right  might  be  lost ;  and  therefore,  in  the  case  of 
an  ancient  window,  a  reversioner  may  maintain  an  action  for  an 
obstruction  or  nuisance,  although  the  same  produce  no  present 
injury  to  his  reversion  beyond  that  to  the  right,  and  which  may 
be  removed  )>efore  the  reversioner  comes  into  possession,  (t) 
So  both  the  tenant  in  possession  and  the  reversioner  may  re- 
spectively sue  the  hundred  for  damages  to  their  respectiye 
interests,  by  a  riotous  and  felonious  destruction  of  houses  and 
other  named  buildings ;  (u)  and  where  there  has  been  a  repeti* 
tion  of  such  a  continuing  injury,  a  reversioner  may  proceed  in 
several  fresh  successive  actions  for  each  repetition,  {x)  But  the 
injury  must  be  of  such  a  permanent  nature  as  at  least  will,  in 
the  opiuion  of  a  jury,  occasion  some  prejudice,  injury  or  depre- 
ciation to  the  interest  in  remainder  or  reversion ;  as  where  an 
ancient  light  is  obstructed  by  a  building  erected  in  such  a 
manner  as  to  constitute  a  permanent  obstruction,  in  which  case 
the  tenant  in  possession  may  sue,  and  also  the  reversioner ;  (y) 
and  if  the  injury  were  merely  a  transient  trespass,  as  driving 
carts  over  a  close,  without  any  removal  of  the  soil,  such  an 
injury  could  not  well  be  considered  as  enduring  so  as  really  to 
injure  the  interest  of  the  reversioner;  and  consequendy,  he 
could  not  sue,  and  the  question  of  injury  to  the  reversion  is 
generally  for  a  jury ;  {»)  and  in  all  actions  by  a  remainder-man 
or  reversioner,  it  must  be  averred  and  proved  that  the  act  com- 
plained of  really  produced  some  damage,  though  very  slight 
evidence  even  of  probable  continuing  injury  would  suffice,  (a) 
In  case  therefore  of  a  mere  trespass,  if  it  be  essential  immedi- 
ately to  litigate  the  right  to  commit,  the  proceeding  must  be  in 
the  name  of  the  occupiar  with  his  concurrence,  (b) 

So  an  immediate  remainder-man  or  reversioner,  whether  of 
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(0  9  Bar.  &  Crei.  134 ;  4  Man.  & 
Ry.  130, 136  Ancient  lights,  4  Burr. 
2141  'r  3  LflT.  209»  359 ;  Com.  Dig.  Ac- 
tion, Nuisance,  B. ;  1  M.  &  S.  «84 ;  1 
Taunt.  183, 190;  1  Saond.Rep.  393,  b  ; 
3  Saond.  252,  b ;  3  Car.  &  P.  617  ;  2 
B.  &  Adol.  97. 

(t)  1  Mood,  h  M.  350;  2  B.  &  Adol. 
97,  S.C.  h  3  Caz.  &  P.  615;  4  Borr. 
2141. 

<tt)  9  Bar.  it  Cres.  134;  4  Man.  & 


Ry.  130,  136,  S.  C. 

(x)  2  B.  &  Adol.  97. 

(y)  Id.  ibid.;.  4  Burr.  2141;  3 Lev. 
209,  359,  360. 

(s)  1  M.  &  S.  2S4 ;  6  Bing.  379;  10 
Bar.  &  Cres.  145. 

(a)  1  M.  &  S.  234;  1  Taunt.  20<; 
sembUt  East's  R.  154;  6  Bing.  379; 
10  B.  &  Cres.  145. 

(b^  1  Chit.  PL  5  cd.72.  70J. 
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Peopbbty.  waste)  or  a  stranger  for  illegally  cutting  down  trees  otherwise 
than  for  repairs,  or  for  other  injury  committed  during  the  par- 
ticular estate  for  life,  (c) 

As  regards  criminal  offences  affecting  a  remainder  or 
reversion,  in  general  the  offence  should  be  laid  as  affecting  the 
property  of  the  party  in  possession,  and  not  the  remainder-man 
or  reversioner.  But  to  this  rule  there  are  exceptions,  as  be- 
tween tenants  and  landlords,  for  if  the  former  commit  any 
injury  to  fixtures  in  the  nature  of  larceny,  the  offence  is  punish- 
able as  such,  and  the  latter  may  be  described  as  the  property 
of  the  lessor,  though  strictly  his  interest  was,  at  the  time  of 
the  offence,  only  in  reversion.  (c() 


V.  Number  of  ^\  estates  or  interests  in  every  kind  of  corporeal  and  incor- 
tber  in  severalty  poreal  real  property,  may  be  held  either  in  severalty,  copar^ 
VvmttenaD?'  or  c^'^^Vf  Joint  tenancy,  or  in  common.  With  respect  to  the  modes 
in  comroon.(«)    and  words  by  which  these  various  interests  may  be  created,  and 

their  properties  and  incidents  in  general,  we  cannot  in  this  sum- 
mary attempt  to  consider  them  in  detail,  but  at  most  can  notice 
a  few  incidents  of  most  practical  importance. 
Paroenen,  &c.  One  incident  as  to  parceners  is,  that  as  they  take  by  descent, 
their  husbands  are  severally  entitled  to  vote  at  an  election.  (/) 
But  all  conveyances  or  devises  made  to  several  persons,  for  the 
purpose  of  splitting  and  multiplying  votes,  were  declared  by  the 
former  acts  to  be  void,  and  only  one  vote  could  be  received.  (^) 
Where,  however,  such  purpose  was  not  apparent,  it  has  lately, 
in  the  proceedings  under  the  reform  act,  been  considered  that 
joint  tenants  or  tenants  in  common  might  each  vote  in  respect 
of  the  same  property,  if  of  sufficient  value.  (A)  In  the  case 
of  a  corporation  aggregate,  neither  the  whole  nor  one  or  more 
can  vote  in  respect  of  an  estate  belonging  to  such  corpo* 
ration,  (f)  As  to  several  joint  occupiers,  each  of  tiiem  is  en- 
titled to  vote,  in  case  tiie  clear  yearly  value  of  the  premises 
shall  be  of  an  amount  which,  when  divided  by  the  number  of 


(0  3  Lev.  ISO ;  Fisher  on  Copjhold,  (/)  1  Bla.  C.  174,  note  37 ;  Hejw.  99» 

114 ;  t  Saimd.  1S3»  25f .  (i)  7  &  8  Wm.  3,  c.  85;  53  Geo.  3» 

(a)  7  &  8  Geo.  4,  c.  29,  s.  45.  c.  49. 

(s)  See  «tntt  147,  as  to  division  of  the  (&)  f  W.  4,  c.  45,  s.  f  9,  ante  864» 

subject ;  and  see  t  Bla.  a  179  to  195,  and  (i)  Hejrw.  Law  of  Elect.  71. 
notes  and  works  there  referred  to. 
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4)ccupier8^  shall  give  a  sum  not  less  than  50/.  in  countiesi  or  102. 
in  dtiea  or  boroughs,  for  each  occupier,  (k)  Before  the  repeal 
of  the  game  acts  relating  to  qualifications,  each  joint  tenant 
or  tenant  in  common  must  have  had  an  interest  in  the  entire 
estate  of  the  clear  annual  value  of  100/.  or  neither  was  quali- 
fied. (/) 

Each  coparcener  and  tenant  in  common  is  expressly  enabled 
to  devise  his  interest,  by  32  Hen.  8,  c.  1,  explained  by  34  &  35 
Hen.  8,  c.  5;  and  if  a  tenant  in  common  devise  his  estate,  a 
subsequent  partition  will  not  operate  as  a  revocation,  (m)  But 
a  joint  tenant  is  not  within  the  acts,  and  his  devise  before  par- 
tition would  therefore  be  inoperative ;  and  if  a  joint  tenant  wish 
to  devise  his  share,  his  only  course  is,  first,  to  sever  the  joint 
tenancy,  which  may  be  effected  by  a  commission  from  the  Chan- 
cellor, upon  a  bill  filed  in  the  nature  of  the  common  law  writ 
of  partition,  or  by  that  writ,  and  he  must  either  make  or  re- 
publish his  will  after  the  partition,  (n)  But  there  are  several 
other  acts  which  create  a  severance  of  a  joint  tenancy,  as  a 
limitation  (by  deed)  to  a  stranger,  or  mortgage  or  lease  for  life 
by  one  joint  tenant,  or  any  act  which  destroys  either  the  unity 
of  interest,  of  title,  or  of  possession,  (o) 

As  respects  actions  and  suits,  parceners  make  but  one  heir, 
on  which  account,  in  case  of  copyhold,  it  should  seem  that 
upon  admission,  they  are  only  liable  to  pay  one  set  of  fees.(/7) 
like  joint  tenants,  before  partition,  they  must  jointly  sue  and 
jointly  sLVOw,{q)  and  if  one  sister  distrain,  she  should  avow  in 
her  own  right,  and  also  as  bailiff  to  her  other  sister  for  the 
entire  rent,  (r)  We  have  seen  that  in  the  case  of  an  advowson, 
where  the  parceners  cannot  agree  to  present  jointly,  the  eldest 
sister  is  first  to  present,  and  then  her  sister.  («)  Partition  is 
best  effected  by  a  bill  in  Chancery.  (O 

Joint  tenants  must  sue  and  be  sued  jointly,  {u)   and  they  joint  tenants. 
must  join  in  an  avowry,  (x)    But  one  joint  tenant  may,  without 
the  consent  of  his  co-tenant,  distrain  for  rent  due  to  all  the 
joint  tenants;  and  jb  general,  if  a  party  have  an  interest  to 
entitle  him  to  distrain,  the  averment  of  his  having  acted  as 


(k)  3W.4,c.45,8.C9. 
(0  7  Mod.  48«;  Cald.  «dO. 
(m)  S  P.  Wms.  169. 
(n)  5  Burr.  14S8 ;  Amb.  617. 
(«)  See  S  Cm.  Dig.  600,  &c 
(p)  SBar.&Cres.  173. 
(f >  1  Tbo.  Co.  Lit  770,  note,  778 ;  1 
Ld.  Raynu  64. 

(r)  Carth.  S64  ;  Bac.  Ab.  Joint  Tenant, 


K.,  Replevin,  K. ;  infra,  «70,  note  (y). 

(i)  Willes,  659;  ante,«l7,  note  (g)  ; 
as  to  presentment  after  partition,  see  7 
Ann.  c.  18,  s.  2. 

(t)  SBIa.  C.  189,  n.  15. 

(u)  iTho.  Co.  Lit.  736,777  to  779, 
noteK. 

(x)  Bac.  Ab.  Replevin  ;  Carth.  388. 
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baififf  ig  not  traversable,  (^)  and  joint  tenants  and  tenants  m* 
common  may  have  an  account  against  each  other,  (2)  though  a 
suit  in  equity  is  frequently  preferred,  (a)  At  common  lav  this 
was  only  so  when  one  reaUy  appointed  the  other  his  bailiff  or 
receiver,  (b)  but  4  &  5  Ann.  c.  16,  gives  this  remedy  without 
any  such  appointment,  (c)  A  notice  to  quit,  signed  by  one  of 
several  joint  tenants,  though  trustees  on  behalf  of  himself  and 
the  others,  is  now  sufficient  to  determine  a  tenancy  from  year 
to  yeai,{d)  The  prior  decision,  requiring  the  signature  of  aff. 
turned  upon  the  particular  words  in  a  lease,  requiring  a  notice 
under  tieir  respective  hands,  and  which  was  therefore  holden 
to  require  a  signature  by  all.(e)  Joint  tenants  must  all  concur 
in  presentation  to  a  living,  and  if  either  one  present,  or  they 
present  severally,  the  ordinary  may  refuse  such  a  presentee, 
and  afler  six  months  may  present  by  lapse;  and  the  same  rule 
holds  as  to  tenants  in  common  of  an  advowson.Cy*) 

Tenants  in  common  being  seised  by  several  titles  ought  in 
reed  and  mixed  actions  to  sue  severally,  (g)  Thus,  in  the  mixed  ' 
action  of  ejectment,  there  should  be  separate  counts  on  the 
separate  demises  of  each,  unless  they  have  joined  in  an  actual 
lease  to  a  third  person,  when  the  declaration  may  be  on  the 
demise  of  such  lessee.  (A) 

But  in  a  real  or  a  personal  action  for  an  entire  thing,  as  an 
entire  rent,  in  respect  of  necessity  they  should  join.  (1)  So 
tenants  in  common  shall  join  in  a  guare  impedit,  because  the 
presentation  to  the  advowson  is  entire,  (k)  So  in  detinue  of 
charters,  tenants  in  common  shall  join,  and  if  one  be  nonsuit 
the  other  shaU  recover; (A)  and  it  is  dear  that  if  there  be  a  ' 
joint  lease  by  two  tenants  in  common,  reserving  an  entire  rent, 
the  two  may  join  in  an  action  to  recover  the  same ;  but  if  there 


(y)  4  Bi.ng.  562;  Year  Book,  15  Hen. 
7, 17  a.  An  avowry  by  one  of  several 
coheirs  in  n^cl^ind,  and  a  cognizance 
as  bailiff  of  the  other  coheir,  need  not 
aver  an  authority  to  distrain  from  the  other 
coheirs,  2  Brod.  &  B.  465;  5  Moore,  297, 
S.C. 

(s)  1  Tho.  Co.  Lit.  783,  note  R.;  Bac 
Ab.  Account;  Willes,  208;  Selw.  N.  P. 
tit.  Account;  3  Woodes.  83;  5  Taunt. 
431  ;  2  Campb.  238;  2  Chit.  Rep.  10; 
3Chit.  PI.  1297. 

(a)  Mad.  Ch.  Pr.  Index,  Account. 

(6)  1  Tho.  Co.  Lit.  787,788,  note  R.; 
1  Leon.  219 ;  Horg.  Co.  Lit  172,  a, 
noted. 


(c)  Id.  ibid.;  Willes,  209. 

(d)  Doe  ▼.  Summenttt,  1  B.  &:  Adolpb, 
135;  3  Taunt.  120. 

(e)  Id.  ibid.;  5  East,  491. 

(/)  Co.  Uu  186,  b;  2  Inst.  365. 

(g)  1  Tho.  Co.  Lit.  777. 

(A)  Adams's  Eject.  3  ed.  209  to  211 ; 
Selwyn's  N.  P.  4th  ed.  683 ;  tembU  over- 
ruling 2  Wils.  232.  when  it  U  Mid  that 
tenants  in  common  cannot  malrem  joint 
lease ;  and  see  271,  n.  (Q. 

(i)  Co.  lit.  196,  b,  199,  b  ;  1  Tho. 
Co.  Lit  777. 

(k)  Cor  Lit  197,  b;  1  Iho.  Co.  UU 
781. 
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be  a  separate  reservation  to  eacb^  then  there  must  be  separate 
actions ;  and  if  there  were  originally  a  joint  letting  by  parol, 
and  afterwards  one  of  them  give  notice  to  the  tenant  to  pay 
him  separately,  and  his  share  be  paid  accordingly,  this  is  evi- 
dence of  a  fresh  separate  demise  of  his  share,  and  he  must  sue 
separately.  (Q  And,  in  general,  tenants  in  common  may  join  in 
a  personal  action  for  an  entire  injury  to  their  property,  as  for 
trespass  or  other  act  which  damages  their  tenements,  as  for 
breaking  their  houses  or  closes,  feeding  upon  or  injuring  their 
grassj  cutting  their  woods,  fishing  in  their  fisheries,  (m)  and  for 
nuisances  to  their  land  ;(ii)  for  the  damages  would  in  case  of 
death  belong  to  ;he  survivor,  and  it  would  be  unreasonable, 
when  the  damage  is  thus  entire,  that  several  actions  should  be 
brought  for  the  same  iiyury.  (o)  And  a  joint  action  for  mesne 
profits  may  be  supported  by  several  lessors  of  the  plaintiff  in 
ejectment  after  recovering  therein,  although  upon  separate 
demises  by  each,  (p)  They  must,  however,  sever  in  an  avowry 
tax  rent>  for  this  is  in  the  realty  as  in  an  assize,  and  this,  though 
they  might  have  joined  in  covenant  for  the  same  rent*  {q)  If 
sued  jointly,  each  should  avow  for  hb  own  proportion,  mia 
medieiate,  of  the  whole  rent,  and  make  cognizance  as  bailiff  of 
his  companion  for  the  residue ;  or  if  sued  separately,  the  de- 
fendant may  avow  only  for  his  undivided  share,  (r)  Tenants  in 
common  must,  it  is  said,  join  in  an  avowry  for  damage  feasant : 
and  if  one  be  sued,  he  should  avow  in  his  own  right,  and  make 
Qpgnizance  as  bailiff  of  his  co-tenant,  (s) 

As  against  each  other,  tenants  in  common  may  enforce  an 
account  by  action  of  account  or  bill  in  equity,  the  same  as  in 
the  case  of  joint  tenants.  (/)  With  respect  to  other  injuries, 
unless  there  has  been  an  actual  ouster,  such  as  turning  off  cattle 
or  whoBy  excluding  a  co-tenant  from  the  possession  of  real 
property,  he  cannot  sue  him  in  ejectment,  (ti)  nor  in  trespass 
qnare  clausumjregit.  (x)  But  one  may  sue  the  other  for  cutting 
trees  of  insufficient  growth,  or  destroying  all  the  deer  in  a  park. 
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(0  Per  Abbot,  C.  J.,  5  Bar.  &  Aid. 
S51 ;  4  Bar.  &  Cres.  157. 

<m)  Co.  lit.  198,  a. ;  1  Tho.  Co.  liL 
78S  ;  S  H.  Bla.  3S6 ',  t  Bla.  K.  1077. 

(«)  CfO.J.  «S1. 

(o)  S  Bla.  R.  1077  ;  Bac.  Ab.  Joint 
teanta,  K. 

(p)  5  M.  &  S.  64 ;  2  Chit.  R.  410. 

Iq)  4  Bar.  &Cre8.  157  ;  6  Bbg.  104; 
5  T.  R«  S46, 149 ;  Sir  W.  Jooea,  253 ; 
Co.  Lit  198,  b ;  1  Tho.  Co.  lit.  784. 

(r)  5T.  H.f46  ;  Saft.  907 ;  3  H.  Bla. 
386 ;  KmbU  the  authority  as  bailiff  would 


not  be  traversable  ;  ante,  969,  270.  n.  (y), 

(s)  2  H.  Bla.  S86 ;  5  T.  R.  246 ;  Sir 
W.  Jones,  853 ;  tembU  his  authority  as 
bailiff  would  not  be  traversable ;  ante, 
269,  270,  n.  (y). 

(0  iln^e,  270,  n.(i),  (a). 

(*)  Co.  Lit.  199,  b  ;  1  Tho.  Co.  Lit 
784,  note  N. ;  1  East,  568.  But  the 
tenant  sued  must,  in  consent  rule,  avoid 
admitting  an  ouster,  1  Canwb.  173, 

(x)  Co,  LiL  200,  a;  1  Tho.  Co.  Lit. 
785. 
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or  all  the  pigeons  in  a  dove-cote,  or  other  injury  amounting  to 
destruction  of  the  joint  property,  (y)  or  any  act  amounting  to 
waste  or  destruction  in  woods  or  other  such  property,  (z)  It 
has  been  recently  determined  that  the  common  use  of  a  wall 
separating  adjoining  land?  belonging  to  different  owners  is 
prima  facie  evidence  that  the  wall  and  land  on  which  it  stands 
belongs  to  the  owners  of  those  adjoining  lands  in  equal  moieties 
as  tenants  in  common  ;  (a)  but  that  where  such  an  ancient  wall 
was  pulled  down  by  one  of  the  two  tenants  in  common,  with  the 
intention  of  rebuilding  the  same,  and  a  new  wall  was  built  of 
a  greater  height  than  ihe  old  one,  that  act  was  not  such  a  total 
destruction  of  the  wall  as  to  entitle  one  of  the  two  tenants  in 
common  to  maintain  trespass  against  the  other.  (6)  In  a  Court 
of  Equity,  between  tenants  in  common,  an  injunction  against 
malicious  destruction  may  be  obtained,  but  not  against  what  is 
called  equitable  waste,  unless  the  party  committing  the  waste 
be  insolvent,  when  it  may  be  obtained,  (c)  But  a  tenant  in 
common  may  obtain  an  injunction  inhibiting  waste  against 
another,  his  co-tenant,  who  is  occupying  as  tenant  of  his 
share,  (d)  But  except  under  such  circumstances,  an  injunction 
cannot  be  obtained  between  such  owners.(tf) 


VI.  Of  the  Ti-      '^^  titles  or  modes  of  acquiring  or  losing  the  estates  or 
TLE»  or  Modes  interests  which  we  have  before  noticed,  (/)  whether  relating  to 
intmtt incor-    corporeal  or  incorporeal  things,  have  been  generaUy  arranged 
P**J^  ^^ '"^'*  under  three  principal  heads;  viz.  1.  By  mere  possession  :{g} 
'  S.  By  descent;  (A)  and  3.  By  purchase* (i)     Under  the  last 
of  which  heads  is  included  not  only  conveyances  upon  a  sale, 
in  the  ordinary  acceptation  of  the  term  purchase,  but  every 
mode  of  acquiring  an  estate  otherwise  than  by  descent,  (j)    We 
shall  here  only  take  a  concise  view  of  this  most  extensive  sub- 
ject, as  it  is  probable  that  many  improvements  in  conveyances, 
especially  as  respects  fines  and  recoveries,  will  ere  long  be 
introduced. 


(y)  8  Bar.  &  Cree.  257  ;  8  T.  R.  145 ; 
Co.  Lit.  JOO,  b. ;  1  Tho,  Co.  lit.  787, 
788,  note  S. ;  1  Taunt  241,  247  ;  4  East, 
110. 

(0  Id.  ibid. ;  S  Tbo.  Co.  Lit.  S44« 
note  26. 

(a)  8  Bar.  &  Cns.  257. 

(6)  7  Ves.  589;  $  Bio.  C.  C.  621. 

(c)  16  Ves.  182. 


(d)  Goodwin  v.  Spray,  2  Dick.  667; 
3  Tho.  Co.  Lit.  244,  note  26. 

(e)  See  divisions  of  subject,  ante  147. 
If)  ilnfe,  238  to  264. 

(g)  2  Bla.  C.  195  to  199. 
(A)  Id.  200  to  240. 
(t)  Id.  241. 

0)  Id*  ibid. ;  2  Woodes.  V.  L.  250, 
265. 
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It  is  important  to  be  well-informed  upon  the  subject  of    CHAP.  IV. 
titles  to  an  estate,  not  only  to  conveyancers   and  to  those      to  Re/l 
concerned   at  law   or  in  equity  in  recovering  them,  but  to     pRo>K»Tr. 
magistrates  and  others  as  regards  the  right  of  voting,  (k)  or  in 
administering  the  poor-laws,    and  deciding    upon    parochial 
settlements.  (/) 

In  many  cases,  mere  priority  o(  possession  of  corporeal  real  ^tm.  Mere  pri- 
property,  or  long  enjoyment  of  incorporeal  property,  as  of  an  ^f  or  IodT*" 
ancient  light,  a  way,  common,  &c.,  without  any  real  title,  is  enjoymeiii.(«) 
sufficient,  and  sometimes  creates  such  a  title  even  against  the 
real  owner  as  at  least  to  compel  him  to  dispute  the  right  by  a 
retU  action,  and  therefore  mere  possession  has  been  treated  as 
a  kind  of  tide,  though  of  the  lowest  order,  for  it  is  better  policy 
to  protect  a  person  in  possession  than  to  encourage  a  struggle 
for  it  by  strangers,  and  in  furtherance  of  that  object,  various 
statutes  of  limitations  have  been  passed,  which  will  be  con- 
sidered in  a  subsequent  chapter,  (n)  and  which,  after  twef^y 
years*  undisturbed  possession  or  enjoyment,  in  general,  abso- 
lutely bar  or  preclude  the  real  owner  from  entering  or  maintain- 
ing an  action  of  ejectment  (which  must  be  founded  on  a  right 
of  entry),  or  from  disputing  the  right  to  the  incorporeal  ease- 
ment in  any  action,  unless  he  can  bring  himself  within  one  of 
the  exceptions  in  favour  of  infants,  feme-coverts,  and  persons 
beyond  sea  at  the  time  his  right  first  accrued,  (o).  And  under 
the  32  H.  8,  c.  @,  the  mere  possession  of  corporeal  real  property 
adversely,  as  if  in  fee-simple,  and  without  admitting  any  other 
ownership  for  sixty  years,  is  a  sufficient  title  against  all  the 
world,  and  cannot  be  impeached  by  any  dormant  claim,  (p)  By 
these  and  other  acts,  the  maxim  vigilantibus  non  dormientibus 
leges  subservient  has  been  enforced  and  fixed  within  certain 
known  limits,  and  those  being  considered  as  statutes  o/repose, 
are  to  be  liberally  and  beneficially  expounded  in  furtherance  of 
that  object.  (^) 


Qc)  Reform  Act,  2  &  3  W.  4,  c.  45. 

(I)  Buni't  J.,  Poor,  Settlement  by 
Estate,  &c..  588  to  6S6  ;  the  reference 
to  whicb  will  anist  in  many  qaestions 
respecting  title. 

(m)  See  in  general  2  Bla.  C.  26S,  and 
pott,  282,  Prescription ;  and  see  cases  as 
to  panehial  tettlemenU  by  estate,  by  potses- 
atm  under  a  doabtfnl  or  incomplete  title» 
Bora's,  J.,  Poor,  614  to  618 ;  and  Rexr, 
Birttertofi,  5  T.  R.  554;  Rex  ▼.  Caliow, 
3  M.  &  S.  tf  *,  bot  see  Rex  v.  Chew  Mag- 
na, Bora's,  J.,  Poor,  616. 

VOL.  I. 


(n)  21  Jac.  1,  c.  16;  Adams's  Eject. 
3d  ed.  77,  as  to  corporeal  property ; 
«  &  3  W.  4,  c.  71,  and  c.  100,  as  to  iV 
corporeaL 

(o)  21  Jac.  1,  c.  16,  as  to  corporeal 
rights;  and  as  to  incorporeal,  2  &  3  W.4» 
c.  71,  and  c.  100,  as  to  modusses. 

(p)  See  the  exceptions,  4  Co.  11»  b ; 
3BIa.  C.  196,  n. 

(q)  5  Bar.  &c  Aid.  214;  6  Moore; 
White  T.  Parnther,  Knapp's  Rep.  226, 
where  lee  the  policy  and  reasons  ex- 
plained ;  and  see  post,  chap.  ix. 
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TO  Rbal      limitation,  as  regards  litigation  with  third  persons,  who  cannot 

Ppopkrtv,     themselves  establish  any  right  to  the  real  property  in  contest,  it 

Twenty  ycari'    ig  seldom  essential  to  prove  the  nature  or  extent  of  the  interest 

joyment  primd    of  the  party  who  is  in  possession,  and  who  has  had  long  priority 

Mit*tiU*"^''     o^  possession,  or  to  show  any  deeds  of  title  ;  for  mere  proof  of 

twenty  years^  undisturbed  possession  of  real  property  corpo- 
real, or  the  enjoyment  of  real  property  incorporeal,  or  the  en« 
joyment  by  a  person  who  has  not  within  twenty  years  admitted 
that  he  holds  by  permission,  (r)  is  sufficient,  and  affords  a  pre- 
sumption in  favor  of  the  highest  or  largest  estate  that  a  person 
could  have  in  the  subject-matter,  and  that  he  is  owner  in  fee  ;(s) 
or  in  case  it  should  appear  that  the  land  is  of  copyhold  tenure, 
then  the  claimant  has  an  estate  of  inheritance  therein;  nor 
would  a  Court  of  Equity  interfere  after  20  years'  possession 
unaccounted  for  by  disabilities,  {t)  So  under  the  former  game 
law  it  was  held  that  proof  of  the  possession  of  land  of  the  annual 
value  of  upwards  of  100/.  afforded  prima  fade  evidence  of  a 
seisin  infee^  so  as  to  qualify  the  owner  to  kill  game,  though  if 
it  had  been  shown  to  be  leasehold,  though  for  a  term  of  99 
years,  it  being  under  the  yearly  value  of  150/.  the  owner  would 
not  have  been  qualified.  («)  So  that  it  is  rarely  necessary, 
after  such  long  enjoyment,  to  produce  title  deeds,  or  show  the 
precise  estate ;  (d?)  and  though  it  is  a  common  doctrine  that  in  an 
action  of  ejectment  the  lessor  of  the  plaintiff  must  recover  on  the 
strength  of  his  own  legal  tide,  and  not  on  the  weakness  of  that 
of  his  opponent ;  yet  it  is  now  clearly  established  that  it  suf- 
fices  to  prove  undisturbed  possession  of  an  estate  by  the  claim- 
ant or  his  ancestor ybr  twenty  years^  from  which  a  perfect  title 
m  fee  simple  is  to  be  presumed  until  the  contrary  be  proved  ;{y) 

(r)  Doe  V.  Barnard,  Cowp.  596,  where  '     (y)  Dee  ▼,  Ceok,  7  Bing.  346.    On  the 

it  was  held  as  to  real  property  corporeal,  trial  in  autamn  aMizes,  1830,  lessor  of 

that  if  no  other  better  title  appear,  a  dear  plaintiff  proved  that  his  father  bad  Kt  the 

possession  of  twenty  years  is    strong  pre-  pren^ites  and  received  rent  frum  1797  to 

sumptive  evidence  of  a  fee,  and  see  7  1811,  and    that  lessor  had   received   a 

IBing.  346.  higher  rent  from  1816  to  I8l9,  mod  that 

(s)  Doe  V.  Clark,  8  B.  &  Cret.  717.  be  was  heir.    The  defendant  proved  that 

(()  1  Turn.  6c  R  107  ;  see  post,  chap,  he  had  been  in  possession  ever  since  1819, 

on  limitations  of  Actions.  and  after  argument  for  a  rule  for  a  new 

(tt)  Caldecot,  230  ;  9  Price*s  R.  257  ;  trial,  Tindal,  C.  J.  said  '*  It  was  proved 

3  B.  &  Aid.  341,  so  that  there  may  be  that  the  father  of  lessor  of  plaintifF  and 

not  only  a  presumption  of  right  to  the  his  son  held  the  premises  for  twenty-tbre« 

property,  hot  also  of  the  higkeet  or  largest  years,  and  during  that  time  received  and 

estate  or  interest  in  the  same.  increased  the  rent,  an  unequivocal  act  of 

(x)  Doer,  Barnard,  Cowp.  595,  where  ownership,  from  which  the  law  presuraea 

St  was  held  as  to  real  property  corporeal,  a  seisin  in  fee.    The  father  died  seised, 

that  if  no  other    better  title  appear,  a  and  he  is  his  heir.    That  would  be  enough 

dear  posseasiou  of  twenty  years  is  strong  even  in  a  writ  of  right  to  call  on  the  te» 

presumptive  evidence  of  a  fee,  and   see  nam  to  establish  a  stronger  claim.       I 

7  Bing.  340.  cannot  see  why  any  period  short  of  twenty 
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and  it  should  seem  that  proof  even  of  a  very  short  possession 
of  a  person  prior  to  an  ouster,  even  much  less  than  twenty 
years,  would  suffice  against  a  party  who  obtained  possession 
under  such  person  or  from  him  by  force  or  fraud,  (z)  And  a 
presumption  arises,  from  length  of  possession,  of  grants,  and  re- 
leases, and  even  of  acts  of  parliament,  in  favour  of  long  pos- 
session, and  of  whatever  may  be  necessary  to  constitute  a 
right ;  (a)  and,  as  was  strongly  expressed  by  Lord  Kenyon, 
even  a  grant  from  the  crown,  or  one  hundred  grants  may  be 
presumed,  if  it  were  a  case  in  which  the  crown  could  grant, 
and  if  not,  then  a  private  act  of  parliament  in  favour  of  long 
possession  might  be  presumed,  if  it  could  have  been  legal,  (ft) 

A  lessee,  whose  tenancy  is  determined,  will  not  in  general  be 
admitted,  in  defence  of  an  action  of  ejectment,  to  show  ''  that 
his  lessor  had  no  title  to  demise  or  to  recover/*  (c)  nor  will  a 
third  person,  in  such  case,  be  allowed  to  come  in  and  defend  as 
landlord,  {(t) 

The  rule  is  still  stronger  in  trespass  in  favour  of  a  person  in 
possession,  even  under  a  void  lease,  or  void  license,  or  demise 
from  the  crown,  for  he  may  support  trespass  against  a  mere 
wrong-doer,  or  any  one  who  cannot  show  a  title  to  disturb 
him  ;{e)  and  the  contractors  for  making  a  navigable  canal,  hav- 
ing the  permission  of  the  owner  of  the  soil,  and  erecting  a  dam 
of  earth  and  wood  upon  his  close  across  a  stream,  for  the  pur- 
pose of  completing  their  work,  have  a  possession- sufficient  to 
entitle  them  to  maintain  trespass  against  a  wrong-doer ;  (y^ 
but  we  have  seen  that  commissioners  of  sewers,  and  sometimes 
the  owners  of  the  navigation,  are  not  considered  to  have  any 
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jetra*  potaessioii  by  the  defendant  shoald 
nise  a  presumption  safficient  to  outweigh 
the  preaumption  arising  from  the  first 
twcntj  jears.  In  many  cases  it  woold 
he  extremely  hard  to  cast  on  the  lessor  of 
the  plaintiff  the  burthen  of  showing  how 
the  defendant  came  into  the  possession. 
The  lessor  of  the  plaintiff  may  have  been 
•n  infiuit,  or  ovt  of  the  kingdom  at  the 
time.  The  eariier  praumption  therefore 
mu$t  prevail  tiU  a  better  title  is  ihown.  See 
also  Lord  Raym.  741:  DeveyT.Read,B 
East,  358 ;  Adams's  Ejectm.  $  ed.  77. 
Bot  the  presomption  may  be  rebutted 
even  by  the  defendant,  a  stranger,  who 
himself  has  no  title,  11  East,  488. 

(m)  Doer.  DybaU,  1  Mo.  &  M.S46;  3 
CarJe  P.6iO,  S.C.;  and  x^AUenv.  Rtving- 
tmi,t8aiind.  11,  and  notes;  4 Taunt.  648, 
n.  (a);  1  Chit  PI.  5  ed.  «18,  note  (c); 
f  Bta.  C.  196,  n. 

(a)  1  Jac.  &  W.  63. 

(h)  11  East,  t80, 488 ;  Cowp.  R.  lOt ; 


Lofft,  576 ;  when  not  against  ecclesiastical 
property,  4  Bar.  &  Aid.  579,  or  against 
the  king.  9  G.  3,  c.  16 ;  Wight  wick,  Rep. 
t36.  In  cases  where  proof  of  mere  pastet- 
fion  would  be  sufficient,  it  would  be  inju- 
dicious to  produce  title  deeds  which 
might  unnecessarily  disclose  some  out- 
standing term  or  other  defect  in  the  legal 
titie  of  the  lessor  of  the  plaintiff. 

(c)  «  Bla.  R.  l«59;  7  T.  R.  488 ;  4 
M.  &  S.  347  ;  but  after  the  expiration  of 
a  notice  to  quit  by  landlord,  it  is  said 
that  the  tenant  may  show  a  titie  Jn  ano- 
ther, under  whom  be  claims,  4  T.  R.  683 ; 
3  M.&S.  5t6;  1  Dowl.  &R.  N.P.  1; 
S  Camp,  n,  and  Peake's  Evid.  318;  ted 
qudere  see  Adams's  Eject.  3  ed.  i76, 

((f )  4  M.  &  S.  347 ,  348 ;  y  Young  &  J. 
88. 

(e)l  East,  244;  11  East,  65,  74; 
Willes,  2«1 ;  4  Taunt.  547  ;  5  Bing.  9 ; 
t  Car.  &  P.  83  ;  4  B.  &  Cres.  574. 

(/)  5  B.  &  Aid.  600. 

t2 
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possession  or  interest,  but  merely  jurisdiction,  and  therefore 
cannot  sustain  trespass,  (g) 

So  at  common  law,  with  respect  to  incorporecd  property,  as 
rights  of  common,  ways,  watercourses,  ancient  lights,  markets, 
fairs,  and  other  easements  and  privileges,  twenty  years*  iininter" 
rupied  enjoyment  (i)  of  either  has  long  been  considered  sufficient 
prima  facie  evidence  of  a  grant,  in  the  absence  of  evidence  to 
the  contrary,  to  establish  a  perfect  right;  and  if  such  long 
uninterrupted  enjoyment  were  during  a  tenancy  in  fee,  it  would 
be  too  late  for  him  or  any  succeeding  owner,  against  whom  such 
right  was  set  up,  to  dispute  the  claim,  unless  be  could  show 
that  it  was  exercised  expressly  under  a  mere  quahfied  permii- 
sion,  which  such  owner  was  at  liberty  at  any  time  to  revoke ;(j) 
though  as  the  assent  of  a  tenant  for  life,  or  of  a  parson,  the 
owner  of  glebe,  in  right  of  his  benefice,  to  the  enjoyment,  ought 
not  to  prejudice  a  subsequent  owner ;  the  latter  might  defeat  the 
effect  of  such  long  enjoyment  by  proving  that  it  was  during  the 
tenancy  for  life,  {i)  or  the  time  of  a  previous  incumbent.  (/) 
This  common  law  rule  has  been  confirmed  and  rendered  more 
clear  by  the  recent  enactment,  (m) 


SeeoiuUy.  TuU 
fty  cfacent. 


With  respect  to  descent,  this  is  one  of  the  most  frequent  and 
in  general  simplest  titles  to  real  property,  whether  corporeal  or 
incorporeal ;  but  still  the  whole  law  upon  the  subject  is  replete 
with  learning  and  fills  volumes.  (»)  In  establishing  a  claim  by 
descent  it  must  first  be  shown  who  was  last  legally  seised,  (or,  jn 
other  words,  in  actual  possession  or  in  receipt  of  the  rents  of 
the  property  sought  to  be  recovered,  technically  termed  in  real 
actions  the  esplees,){o)  and  then  to  prove  his  death,  and  next  all 
the  different  links  in  the  chain,  which  will  show  that  the  claim- 
ant is  the  next  and  proper  heir  of  the  person  so  last  actually 
seised,  {p)  and  the  times  of  each  death,  or  at  least  to  show  suc- 
cessively through  whom  the  right  from  time  to  time  descended. 


{g)  t  Moore,  t6e  ;  I  B.  &  C.  205, 
S31  ;  2  Dowl.  &  R.  316 ;  atiU,  239,  S40. 

(h)  See  ante,  204,  205,  as  to  modes  of 
claiming  incorporeal  property,  and  pott, 
Pre$eripti&n  and  Custimi ;  2  &  3  W.  4» 
c  71. 

(i)  See  important  observations  on  Uiese 
words  in  Benest  v.  Pitson,  Enapp's  Rep. 
60 ;  poitf  chap.  ix. 

(j)  1  Saond.  Rep. 

Ik)  11  East,  372;  2  Saond.  175,  d. 

(0  4  B.  &  Aid.  579 ;  but  see  put, 
Preseriptwn.  262,  286. 

(m)  2  &  S  W.  4,  c.  71 ;  pest,  283. 

<n)  See  in  eeneral  ChiMy,  H.  on  De- 
scents ;  2  B)a.  C.  200  to  240 ;  2  Woodes. 


V.  L.  250,  265. 

(o)  Proof  of  possession,  or  receipt  oC 
rents,  is  presamptive  evidence  that  the 
ancestor  was  seised  in  fee  umple,  uid  con- 
tinned  so  seised  till  he  died,  BnlL  N,  P. 
103. 

<p)  2  Wils.  45.  In  a  conut  in  a  real 
action  every  stage  of  the  descent  mail  be 
stated  ;  and  it  will  not  snffice  to  daim  aa 
second  cousin  and  heir  of  the  person  last 
seised  without  showing  the  intenne^iate 
relations,  and  how  second  oonsin,  2  Saund. 
45,  a;  5  East,  272;  3  Bos.  k  Pol. 45$, 
See  exceptions,  2  Chittj  on  Plendipgi*  5 
ed.  571,  a,  note  (a). 
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or,  had  they  been  living,  would  have  descended,  from  the  per- 
son last  seised  to  the  claimant.  If  the  claimant  insist  that  he 
is  lineal  heir,  he  is  to  prove  the  death  of  the  person  who  so 
died  seised,  and  his  marriage,  and  the  birth  of  his  son,  and 
then  the  marriage  and  death  of  such  son,  and  the  birth  of  his 
son,  and  his  marriage  and  death,  and  the  birth  of  the  claimant. 
If  he  claim  by  cottaieral  descenty  then  the  marriages,  births, 
and  deaths,  and  the  identities  of  each  relative  through  whom 
the  pedigree  is  to  be  established,  must  be  shown,  so  as  to  prove 
that  the  claimant  is  the  nearest  and  oldest  surviving  collateral 
heir.  If  in  any  part  of  the  pedigree  the  claim  be  through  a 
younger  brother  of  several,  then  the  deaths  of  the  elder  bro- 
thers, or  other  elder  collateral  relations,  must  be  shown;  and 
it  is  usual  and  prudent  to  be  prepared  to  prove  affirmatively 
Aat  each  of  them  died  unmarried,  or  at  least  without  issue,  so 
as  to  avoid  any  doubt  upon  the  trial.  It  has  even  been  supposed 
and  stated  in  a  very  valuable  work,  that  this  latter  evidence  is 
essential  even  in  the  first  instance ;  {q)  but  that  supposition  has 
been  recently  refuted ;  and  it  suffices  on  a  trial  in  ejectment 
(at  least  in  the^r^^  instance)  to  prove  the  death  of  every  elder 
relative ;  and  then,  if  the  opponent  should  prove  his  marriage 
and  the  birth  of  his  child,  the  claimant  may  prove  in  reply  that 
he  died  at  a  time,  such  an  age,  or  under  such  circumstances, 
so  as  not  to  impede  the  course  of  descent  relied  upon,  (r)  Thus 
it  was  held  that  proof  by  an  old  member  of  the  family  that 
many  years  before,  a  younger  brother  of  the  person  last  seised 
had  gone  abroad,  and  that  the  repute  of  the  family  was  that  he 
had  died  there,  and  that  the  witness  had  never  heard  in  the 
family  of  his  having  been  married,  is  prima  facie  evidence  that 
the  party  was  dead  without  lawful  issue,  to  entitle  the  next 
daimant  by  descent  to  recover  in  ejectment ;  Lord  EUenborough 
observing,  "  The  evidence  was  sufficient  to  call  upon  the  de- 
fendant to  give  jprtma yacie  evidence  at  least  that  the  younger 
brother  was  married ;  for  what  other  evidence  could  the  lessee 
of  the  plaintiff  be  ekpected  to  produce  that  he  was  not  mar- 
ried, than  that  none  of  the  family  had  ever  heard  that  he 
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(f)  Riehardi  t.  Ridutrdi,  15  East,  294, 
note ;  and  see  Adams's  Eject  3  ed.  28t. 
It  has  recently  been  gravely  argued  by 
eoQDsel  that  as  marriage  is  enjoined  by 
Scriptore,  and  increase  a  natural  result,  it 
asmt  be  vaftrred  that  every  man  fits  mar- 
ried, and  has  iatue,  until  the  contrary  be 
proved,  and  that  therefore  the  negative 
ougjbt  to  be  proved.    But  the  Court  (Ld. 


Tenterden,  Bayley,  Holroyd  and  Little- 
dale,  J.)  treated  sucli  argument  as  wholly 
untenable. 

(r)  K.  B.  A.  D.  1826.  It  is  however 
always  safer  to  be  prepared  to  prove  the 
deata  without  issue  in  the  first  instance, 
so  as  to  clear  the  title  from  the  least  suspi- 
cion of  defect.* 
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was.  (s)  But  in  deducing  a  title  to  a  purcha^er^  it  is  usual,, 
unless  where  such  f^ct  may  happen  to  be  disclosed  by  recitals 
in  old  deeds  executed  twenty  or  thirty  years  back,  to  require 
some  satisfactory  evidence  of  the  death  and  failure  of  issue 
capable  of  inheriting  of  every  person  through  whom  the  title 
roust  be  deduced. 

It  is  usual  on  the  trial  to  produce  a  pedigree  at  least  to  assist 
the  judge  and  perhaps  the  jury  in  following  the  evidence.  (/) 
There  are  two  modes  of  establing  a  pedigree ;  the  first  by  the 
testimony  of  old  witnesses  well  acquainted  with  every  member 
of  the  family  and  the  events  respecting  them ;  and  the  second 
by  copies  of  registers  and  proof  of  identity  of  the  parties 
therein  referred  to.  Hearsay  and  reputation  is  admitted  in 
evidence  in  cases  of  pedigree ;  (»)  and  it  is  usually  found  that 
the  evidence  of  perhaps  one  old  intelligent  witness  (especially  if 
a  female)  will  dispense  with  the  necessity  for  any  other  proof, 
though  it  is  certainly  advisable  to  have  in  court  copies  of  the 
registers  of  marriages,  births,  and  burials,  ready  to  be  proved 
by  a  witness  who  has  examined  the  same  with  the  originals,  so 
as  to  assist  or  corroborate  the  witness  as .  to  dates  and  other 
facts.  The  course  of  descent  may  be  shown  and  traced  by 
numbers  in  a  collateral  pedigree  somewhat  in  the  following 
form,  (x) 


(0  ldEaAt,993;and8eeDull.N.P.294. 

<0  Doe  V.  Lord,  2  BJa.  Rep.  1099.   See 
the  table  of  collateral  descent  aunexed. 

(u)  10  East.  1^0. 

(r)  The  form  of  the  pedigree  produced 
aptm  a  trial  of  an  action  of  ejectment  or 
of  a  real  action,  may  be  as  annexed.  The 
numbers  show  the  course  of  descent ;  the 
squares  the  relations  through  whom  the 
relationship  is  traced  ;  and  the  circles  the 
persons  with  whom  the  relations  married, 
so  as  to  show  the  parentage. — Thomas 
Stiles  (No.  1 )  was  last  UgaUy  seised,  John 
Koakes  (No.  6)  claims  as  his  cousin  ;  and 
on  the  death  of  said  Thomas  Stiles,  the 
r^/^i  descended  to  his  brother  James  Stiles 
(No.  3),  who  survived  him ;  and  on  the 
death  of  James  the  right  descended  to  his 
son  William  (No.  o),  and  on  his  death  to 
Eliza  (No.  4),  and  on  her  death  to  James 
Noakes  (No.  5),  her  first  cousin,  (the  ' 
other  prior  and  intermediate  relations  hav- 
ing previously  died,)  and  on  the  death 
of  said  James  Noakes,  in  1819,  the  right 
descended  to  his  son  the  claimant  John 
Noakes  (No.  6).  Here  the  claimant  must 
prove,  1st,  The  seisin  of  Thomas  Stiles 
(No.  1)  (the  grandson),  by  proving  his 
receiving  rent,  recently  beMre  bis  death, 
from   the   defendai^'s  father  as  tenant  j 


Sdly,  His  death  in  1815,  and  if  it  be 
shown  that  he  was  married,  then  that 
he  died  without  issue ;  Sdly,  The  mar- 
riage of  his  father,  Thomas,  with  Eliza 
Betts ;  4thly,  The  birth  of  the  said  Tho- 
mas Stiles  (No.  1)  ;  5thly,  The  births  of 
James  Stiles  and  Elisa  Stiles  (Not.  t  &  4); 
6thly,  The  death  of  their  said   father; 
7thly,  The  marriage  between  James  Stiles 
(No.  «)  with  Emma  Elms ;   8thlj,  Tbe 
birth  of  their  son  William ;  9thly,  That 
the  said  William  the  son  died  in  March 
1817  without  issoe;  lOthly,  That  Elisa 
Stiles  died  in  1818,  also  without  issue; 
llthly,  That  Thomas  Stiles  the  grand- 
father married   Eleanor  Jones;    Itihly, 
That  said  Thomas  (the  father)  and  Wil- 
liam  and  Eleanor  were   their  children ; 
ISthly,  Tbe  death  of  the  said  Thomas 
Stiles  the  grandfather ;  I4thly,  Tbe  death 
of  said  William  Stiles,  bis  son,  without 
issue;     16thly,   The  marriage  between 
Eleanor  Stiles,  the  daughter,  and  Thomas 
Noakes ;    I6tlily,  Her  death  ;  (but  the 
death  of  Thomas  Noakes  need  not  be 
proved,  because  as  his  wife   was  never 
actually^ised,  be  could  not  be  entitled 
to  the  estate  as  tenant  by  the  curtesy) ; 
irtlily.  The  births  of  their  sons  Thomas 
and  James  Noakes;  ISthly,  That  Thomas 


^/^  /h^  7M 


/c. 


Thornas 

2dm7  se^ed. 


M, 


'/ 


'•«  •r^««j#lt  XVOfM^, 


o  eZ  699, 
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the  demise  in  the  ded««tio„™*"">efof»     u,   sOite   '"  "*«    *Cti<,*»*Jll  **''*^ 
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fit.  (e)  When  the  crown  is  entitled^  it  has  been  questioned  Vhe- 
ther  it  is  not  necessary  for  an  office  to  be  foundi  in  order  to  vest 
the  property^  and  at  least  the  crown  cannot,  without  such  office, 
vest  any  interest  in  a  third  person  by  grant  or  otherwise,  (y) 

It  is  the  ordinary  rule  for  the  crown,  upon  petition,  to  give 
a  lease  or  grant  to  the  party  discovering  an  escheat,  with  a  view 
to  encourage  discovery,  (g)  And  where  A.  and  B.  having 
joined  in  a  petition  to  the  crown,  representing  an  estate  to  have 
escheated,  procured  a  grant,  it  was  held  in  a  Court  of  Equity 
that  A,  could  not  afterwards  set  up  a  claim  to  one  part  under 
a  prior  title  in  himself,  while  taking  the  benefit  of  the  grant  as 
to  the  rest,  (h)  and  a  grant  from  the  crown  made  under  a  mis- 
take may  be  recalled,  notwithstanding  any  derivative  titles 
depending  on  it.  (f) 

Land  of  copyhold  tenure,  it  is  said,  cannot  escheat  to  the 
crown  but  to  the  lord  of  the  manor  of  which  it  was  holden.(i) 
It  is  not  forfeited  by  conviction  of  felony  not  followed  by 
attainder,  unless  by  particular  custom,  (/)  and  then  only  for  life 
of  the  offender,  except  in  case  of  treason  or  murder.  (»?»)  And 
the  lord  can  only  seize  for  want  of  an  heir  quousquCy  that  is, 
until  one  appear;  nor  is  a  copyhold  forfeited  by  neglect  of  the 
heir  coming  to  be  admitted,  without  a  special  custom,  and  then 
not  until  after  presentment  of  the  death  of  the  copyhold  tenant, 
and  three  proclamations  at  three  consecutive  courts,  (it)  And 
if  a  copyholder  be  convicted  of  a  capital  felony,  and  obtain 
even  a  conditional  pardon  before  the  lord  has  seized,  he  will 
be  restored  to  his  estate  and  beneficial  enjoyment,  and  may 
maintain  trespass  against  an  intruder,  (o) 


2.  Special  occu-      2.  With  respect  to  title  by  priority  of  possession,  we  have 
pancy^p)  already  seen  that  it  is  sufficient  against  a  wrong-doer,  and  that 

twenty  years'  uninterrupted  possession  of  corporeal  or  incorpo* 
real  property  will  be  a  prima  facie  title  against  all  the  world, 
at  least  as  respiects  personal  and  mixed  actions,  (q)  But  we 
are  here  only  to  notice  that  interest  which  is  termed  title  by 


(0  1  Bla.  R.  1«3  ;  but  s^e  2  Juc.  & 
W.  338,  nutei  and  cases  Chit.  Eq.  Dig,  tit. 
Escheat. 

(/)  8  Hen.  6.  c.  16;  18  Hen.  6,  c.  6; 
\%  East,  76 ;  5  B.  &  Cres.  587. 

(f )  7  Ves.  71 ;  6  Ves.  809. 

(rt)  Cumming  v.  ForrMcr,  2  Jac.  &  W. 

(0  Id.  342. 

(fc)  2  Ves.  jun.  169  j  but  see  2  Sim.  & 
St  498  "^ 

(/}  5  B.  &  Aid.  4^10;  Burn's  J.  For- 


feiture, I. 

(m)  54  Geo.  3,  c.  145. 

(n)  1  B.  &  Adolph.  736 ;  see  3  T.  R. 
162. 

(o)  5  B.&  Cres. 584. 

(p)  See  divisions,  ante,  279;  and  see 
In  general  2  Bla.  Com.  244, 258  to  263,  iQ 
notes ;  Com.  Dig.  Estates,  F. ;  Bac.  Ab. 
Estates  for  Life  and  Occupancy,  B.;  1 
Cruise,  90;  3  Id.  336;  Via.  Ab.  Coca- 
pant  ;  6  T.  R.  291 ;  7  Biog.  178. 

{q)  ilnte,  273. 
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special  oecvpancyy  that  is,  the  interest  intervening  between  the 
death  of  a  tenant  pur  autre  vie  and  the  death  of  the  cestui  que 
vie.{r)  This  is  now  regulated  by  S9  Car.  2,  c.  3,  s.  IS,  and 
14  Geo.  S,  c.  SO,  s.  9,  the  first  in  effect  enacting  that  every 
estate  J9ttr  atitre  vie,  whether  there  be  a  special  occupant  or  not, 
may  be  devised  Uke  other  estates  in  land,  by  a  will  attested  by 
three  witnesses;  and  if  not  so  devised,  and  there  is  a  special 
occupant,  (that  is,  where  the  heirs  are  named  in  the  limitations 
of  the  deed  or  will,  creating  the  estate  pur  autre  vicy)  then  it 
ahall  be  assets  by  descent  in  the  hands  oisuch  special  occupant  f 
but  if  there  be  no  special  occupant,  then  it  passes  like  personal 
property  to  executors  and  administrators,  and  shall  be  assets 
in  their  hands ;  and  the  14  Geo.  2,  c.  SO,  s.  9,  enacts,  that  the 
surplus  of  such  estate  pur  autre  vie^  after  payment  of  debts, 
shall  go  in  a  course  of  distribution  like  a  chattel  interest,  {s) 
This  estate  is  not,  strictly  speaking,  as  sometimes  inaccurately 
termed,  a  descendibk  freehold,  (f)  because  the  heir,  when 
named  in  the  grant,  does  not  take  by  descent;  but  the  estate 
partakes  somewhat  of  the  nature  of  a  personal  estate,  though 
it  ia  not  a  chattel  interest  for  many  purposes,  but  before 
the  new  reform  act  gave  a  qualification  to  vote  for  members 
of  parliament,  and  to  kill  game,  and  some  others,  (ti)  If  an 
estate  pur  autre  vie  be  limited  to  a  man,  his  heirs,  executors, 
administrators  and  assigns,  and  be  not  devised,  it  descends  to 
his  heir  as  the  named  special  occupant  in  preference  to  the 
executors,  and  is  only  liable  for  specialty  debts,  (x)  unless  in 
the  case  of  traders,  (y)  But  if  it  were  limited  to  a  man  and 
his  executors,  the  executor  takes  it  in  that  character,  and  sub- 
ject to  the  same  debts  as  per8onal'''estate;(2;)  and  the  interest, 
if  any,  beyond  the  debts,  belongs  to  those  who  are  entitled  to 
the  personal  estate,  (a) 

As  regards  corporeal  or  incorporeal  property  of  freehold 
tenure,  there  is  no  difference,  since  the  29  Car.  S,  c.  3,  between 
a  grant  of  corporeal  and  incorporeal  hereditaments  pur  autre 
vie,  and  that  statute,  in  case  of  rents  and  other  incorporeal 
hereditaments,  does  not  enlarge,  but  only  preserves  the  estate 
of  the  grantee;  {b)  and  a  rent  charge  pur  autre  vie,  if  the 
grantee  die,  living  cestui  que  vie,  goes  to  the  grantee's  executor, 
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M  f  Bla.  C.  258. 

(f)  See  explanatioD  and  obserraiionfl 
OD  tbeae  acts,  6  T.  R. 291 ;  7  East,  186; 
7  Bing.  178,  and  notes  to  S  Bla.  C.  258  to 
t63. 

(0  See  Vaagh.  2(M  ;  2  Bla.  R.  1148. 


(tt)  Ter  Lord  Kcnyon,  in  6T.  R.  291. 

x)  4  T.  R.  229. 

y)  11  Geo.  4,  and  1  W.  4,  c.  47. 
(»)  4  T.  R.  224,  229. 
(a)  7  Ves.  425» 
(6)  3  P.  Wms.  264,  note;  7  Bing.  178. 
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though  not  named  in  the  grant,  (c)  This  estate  may  be  entailed, 
but  any  alienation  of,  or  even  a  devise  by,  the  quasi  tenant  in 
tail,  win  bar  the  interest  of  him  in  remainder.  (<^ 

With  regard  to  occupancy  of  copyholds,  it  appears  that  there 
could  not  be  a  general  occupancy,  because  no  one  could  gain  a 
copyhold  by  such  means,  but  only  by  admission  of  the  lord,  the 
freehold  being  in  the  lord,  and  occupancy  being  allowed  by 
the  common  law,  upon  feudal  principles,  for  supplying  the  free- 
hold, {e) 

But  a  special  occupancy  by  the  heirs,  if  named,  may  be  of  a 
copyhold,  because  by  the  limitation  to  the  heirs,  the  lord  has 
expressly  excluded  himself  during  the  life  of  the  cestui  que 
^'{f)  Bu^  ^^  must  be  observed,  that  the  above  mentioned 
statutes,  29  Car.  2,  and  14  Geo.  S,  do  not  extend  to  lands  of 
copyhold  tenure,  and  therefore  it  was  held,  that  a  person  who 
had  been  admitted  tenant  upon  a  claim  as  administrator  de 
bonis  non^  to  the  grantee  of  a  copyhold  pur  autre  vie,  had  no 
title  in  such  character,  and  could  not  recover  in  ejectment  by 
virtue  of  such  admission,  as  upon  a  new  and  substantive  grant 
by  the  lord,  (g) 


5.  Prescriptioa 
or  euttom,  (Ji) 


S.  Title  by  prescription  or  custom  only  relates  to  incorpo- 
real hereditaments,  such  as  common  of  pasture,  turbary,  or 
ways,  and  other  easements,  for  a  right  to  corporeal  property 
cannot  be  so  claimed ;  title  by  custom  is  properly  a  local  usage, 
as  for  all  the  inhabitants  of  a  parish,  &c.  or  for  all  copyholders 
in  a  particular  manor,  or  for  all  copyholders  of  a  particular 
copyhold  tenement  in  a  manoi;,  by  custom  to  have  common  of 
pasture  over  the  lord's  wastes  or  to  be  excused  from  some  liabi- 
lity, as  in  the  case  of  a  modus  ;  whereas  tide  by  prescription  is 
merely  a  personal  usage,  as  that  J*  and  his  ancestors  (when 
the  right  is  in  gross,)  or  that  A.  and  those  whose  estate  he  hath 
in  such  land,  &c.  (when  the  right  is  appendant  or  appurtenant 
to  named  corporeal  freehold  property,)  have  from  time  imme- 
morial used  and  enjoyed  a  certain  incorporeal  advantage  or 
privilege,  as  a  right  of  way  or  common ;(«)  and  all  prescript 
tion  must  be  either  in  a  man  and  his  ancestors,  or  in  a  man  and 


(c)  Bearpark  v.  Hutchinton,  7   Bing. 
178 

(d)  3  Gpz,  P.  Wm.  f  66 ;  6  T.  R.  f  93, 
and  S  Bla.  C.  <61,  note  4. 

(e)  1  Roll.  Ab,  511;   t  Ld.  Rajm. 
1000;  7  East,  186. 

(/)  Gilb.  Ten.  326 ;  ft  Bla.  R.  114a 
(jg)  7  East,  186;  and  see  Amb.  152; 


Scriv.  Cop.  106. 

(h)  See  division,  ante,  279,  and  title  by 
mere  possession,  ante,ttS,  and  see  in  ge- 
neral, 2  Bla.  C.  244,  ^63  to  266.  Cruise's 
Digest,  Prescription,  and  poMt,"  Grant," 
mhich  prescription  presumes.  See  further 
post,  chap.  ix.  Knapp*s  Rep.  60, 

(0  Co.  lit.  113 ;  2  Bla.  C.  263. 
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those  whose  estate  in  some  named  incorporeal  real  property 
he  hath,  which  last,  in  respect  of  such  estate,  aad  from  the 
words  in  italics,  is  called  prescribing  in  a  que  estate. {k)  If  a  party 
claim  an  eaaement  by  prescription  as  a  member  of  a  corpora^ 
twn^  then  he  must  prescribe  under  the  corporation,  stating  that 
sucA  corporation  have  immemorially  been  entitled  to  have  for 
themselves  and  their  burgesses  common  of  pasture,  &c.,  and 
then  aver  that  he  was  a  burgess,  &c.  (/)  Where  a  copyholder 
claims  common  or  other  profit  in  his  lord's  soil,  he  cannot 
prescribe  for  it  in  his  own  name,  on  account  of  the  baseness 
and  weakness  of  his  tenure,  (which  we  have  seen  is,  in  conside- 
ration of  law,  only  a  tenancy  at  will,)  neither  can  he  prescribe 
in  the  lord's  name,  for  the  lord  could  not  prescribe  even  on 
behalf  of  his  tenant  for  common  or  other  profit  in  his  oum 
soil;  consequently  of  necessity  a  copyholder  must,  according  to 
the  evidence  he  can  adduce,  entitle  himself  by  an  allegation  of 
a  custom  in  the  manor  for  all  copyholders  therein  to  have 
common  of  pasture  in  the  lord*s  waste,  or  for  the  copyholder  of 
his  particular  customary  tenement  to  have  such  common,  &c. 
But  where  a  copyholder  claims  common  or  other  profit  in  the 
soil  of  a  stranger,  as  on  the  wastes  of  an  adjoining  manor,  he 
must  then  prescribe  in  the  name  of  his  own  lord,  viz.  that  such 
lord  and  his  ancestors,  and  all  those  whose  estate  he  hath  in 
his  manor,  have  had  common,  &c.  in  such  a  place  for  himself 
and  his  customary  tenants,  &c« ;  and  then  state  the  grant  of  the 
customary*  tenement  to  himself,  and  the  consequent  right  to  the 
enjoyment  of  the  easement,  for  the  lord  has  the  fee  of  all  the 
copyholds  of  his  manor,  (m) 

All  customs  (n)  suppose  an  original  actual  deed  or  agree^ 
ment,  and  all  prescriptions  suppose  an  original  actual  proper 
grant,  founded  on  adequate  consideration,  but  which  has  been 
lost,  though  to  be  presumed  from  long  user,  as  in  the  case  of  a 
modus  for  tithes,  (o)  It  must  have  had  a  reasonable  and  appro* 
priaie  commencement,  or  even  at  this  day  neither  the  custom 
nor  the  prescription  could  be  supported,  {p)  But  the  general 
rule  is,  that  every  such  claim  is  good  if  it  might  have  had  a 
legal  commencement ;  (9)  such,  however,  must,  in  legal  contem- 
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(Jk)  1  Saood.  3-16,  note  2 ;  4  T.  R. 
718;  Cro.  Car.  599. 

(i)  1  Saond.  340,  b. 

(m)  4  Coke,  31,  b ;  6  Coke,  60,  b ; 
Hob.  86 ',  Cro.  El'u.  390 ;  Moore,  461  \ 
1  Saand.  349 ;  5  Taont  365. 


i; 


n)  «  Bla.  Com.  SO,  31. 

[0)  Id.  264,  <65. 

(p)  Id.  30,  31,  S64,  S65;  anle, 
153  to  158,  as  to  appendanU  aod  appar- 
tenaaces. 

(q)  1  T.  R.  667. 
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platioDy  have  been  immemorial,  that  is,  technically,  t*  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,"  and 
which  by  law  commenced  in  the  beginning  of  the  reign  of 
Richard  the  First,  A.  D.  1189,  so  that  until  the*late  act,(r) 
any  custom  or  prescription  might  have  been  destroyed  by  evi- 
dence of  its  non-existence  in  any  part  of  the  long  period  from 
that  time  to  the  present,  (.s)  though  nonuser  for  sixty  years 
preduded  any  person  from  afterwards  setting  up  a  claim  to  a 
prescriptive  right.  (^)  But  the  production  of  an  ancient  grant 
without  date  was  holden  not  necessarily  to  destroy  a  prescrip- 
tive right  of  the  same  precise  nature,  because  such  undated 
deed  might  have  been  executed  either  prior  to  the  time  of 
legal  memory  or  in  confirmation  of  such  prescriptive  right,  and 
not  necessarily  establishing  that  such  right  did  not  previously 
exist ;  {u)  and  it  has  been  considered  that  a  prescriptive  right 
will  not  be  destroyed  by  implication  merely  from  the  terms  of 
an  act  of  parliament,  (x) 

It  has  also  long  been  established  in  practice  that  as  well 
customs  and  prescriptions  would  be  sufficiently  primA  facie 
proTed  by  twenty  years'  uninterrupted  user,  or  exercise  of  the 
daimed  right  or  exemption,  from  which'eridence  a  jury  ought 
to  be  directed  that  they  should  infer  and  find  the  existence  of 
the  right  immemorially ;  (y)  and  from  upwards  of  SO  years'  uniu" 
terrupted  enjoyment  of  an  easement  or  profit  a  prendre,  grants, 
or  as  Lord  Kenyon  said,  a  hundred  grants  would  be  presumed 
even  against  the  crown,  if  by  possibility  they  could  legally 
have  been  made.  («)  There  is,  however,  an  exception  to  that 
genera]  rule  in  the  claim  of  ioll  thorough,  where  it  is  necessary 
to  show  expressly  for  what  consideration  it  was  granted, 
though  such  proof  is  not  necessary  in  respect  of  toll  traverse,  (a) 
But  notwithstanding  this  rule  of  evidence  in  favour  of  a  custom 
or  prescriptive  right,  still  they,  especially  the  latter,  were  liable 
to  be  defeated  by  actual  proof  negativing  the  supposition  of  an 


>)«&3W/4,  c.  71. 

^«)  t  Inst  238;  t  Bia.  C.  31,  note 
(n) ;  but  per  Elienboroogh,  C.  J.  there 
maj  be  a  good  modiu  to  incliide  tvartda, 
though  that  bird  might  have  been  intro* 
diioed  into  this  country  within  time  of 
legal  memory,  as  if  there  were  a  modtts 
"  for  all  domestic  fowl/'  12  East,  3d.  So 
although  coachet  were  not  in  common  use 
tiU  after  the  reien  of  EUmbeth,  yet  a 
right  of  way  might  extend  to  them  under 
a  lost  grant  of  way  for  "all  carriages, 
ice,"  See  also  Ld.  KetmngUn  v.  Pugh,  i 
Young,  125 ;  and  2  &  3  W.  4,  c.  100. 

(0  $t  Hen.  8,  c.  8 ;    but  see  except 


tions,  Chit.  Col.  Stat.  697,  in  notes. 

(tt)  3  Bla.  R.  9S9. 

(x)  3  B.  &  Aid.  193. 

(y)  fB,k  Cres.  54 ;  S  Saund.  175, 
a. ;  Peake,  £v.  338  ;  4  Price,  R.  198  ;  t 
Price,  K.  450,  as  to  eustomt,  and  as  to 
prescriptions.  Id. ;  11  East,  284,  495. 

(s)  11  East,  f84,  495.  As  to  the  ne- 
cessity for  the  usage  and  enjoyment  hav- 
ing been  uninterrupted,  see  Benest  v.  Piitmi, 
Knapp's  R.  60.  It  must  have  been  pos- 
sesiio  Umga  continua  «t  pae^iea,  nee  tit  Ugu 
tima  interruptio,"  Id.  ibid. 

(a)  1  T.  R.  667 ;  1  Bar.  &  Cies.  223. 
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ancient  agreement  or  grants  or  by  showing  how  the  right  had 
actually  commenced,  and  that  under  circumstances  which  nega^ 
tived  any  permanent  right ;  and  to  remedy  which  the  recent 
most  important  act»  2  &  3  W.  4,  c.  71,  was  passed,  entitled^ 
''  An  Act  for  shortening  the  Time  of  Prescription  in  certain 
cases/'  and  which  recites,  **  whereas  the  expression,  time  imma«> 
morial,"  or  '^time  whereof  the  memory  of  man  runneth  not  to 
the  contrary/'  is  now  by  the  law  of  England,  in  many  cases, 
considered  to  include  and  denote  the  whole  period  of  time 
from  the  reign  of  King  Richard  the  First ;  whereby  the  title  to 
matters,  that  have  been  long  enjoyed,  is  sometimes  defeated  by 
showing  the  commencement  of  such  enjoyment,  which  is  in  many 
cases  productive  of  inconvenience'^nd  injustice  ;(&)  and  then 
enacts,  that  claims  by  custom,  prescription,  or  grant,  to  a  right 
of  common  or  other  profit  or  benefit,  to  be  taken  and  enjoyed 
from  or  upon  any  land  of  the  king's,  or  upon  any  ecclesiastical 
or  lay  person,  or  body  corporate,  (except  as  therein  excited, 
and  tithes,  rent,  and  services,)  shall  not  be  defeated  after  thirty 
years'  enjoyment  by  actual  proof  of  the  commencement,  but 
provides,  that  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  wets,  at  the  time  of  passing  the 
act,  liable  to  be  defecaed.  (c)  But  that  after  sixty  years'  enj6y* 
.ment  of  such  a  right  it  should  be  absolute,  unless  had  by  con* 
sent  or  agreem^t,  expressly  made  or  given  for  that  purpose  by 
deed  or  writing.{d)  There  is  then  a  similar  enactment,  as  to 
any  way  or  other  easement  or  watercourse,  or  to  the  use  of  any 
water  {e)  uninterruptedly  enjoyed  for  tweuty  years,  subject 
nevertheless  to  be  defeated  as  aforesaid ;  and  a  claim  to  the 
use  of  light,  uninterruptedly  enjoyed  for  twenty  years,  isinde* 
feasible,  unless  shown  to  have  been  under  a  consent  by  deed  of 
writing  ;(y)  and  it  is  provided,  that  no  interruption  shall  pre* 
judice  unless  submitted  to  for  a  year.  And  then  follow  regula* 
tions  with  respect  to  the  form  of  pleading,  authorizing  the  mere 
statement  of  the  long  continued  enjoyment  without  pleading  in  a 
que  estate,  as  was  before  essential,  with  exceptions  as  to  infants 
and  other  persons,  and  enjoyments  under  tenants  for  life,  (g)  It 
will  be  observed  that  the  principal  objects  of  this  act  were  two. 
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(6)  The  ancient  rale  was  not  objection* 
able  in  its  comiDenceinent,  see  2  Bla.  C. 
31,  note  (tt).  It  will  be  observed  from 
the  words  in  italic  that  the  act  only  ex- 
leode  to  that  paiticalar  node  in  which  a 
jwescriptive  right  might  be  defeated,  and 
that  the  act  does  not  extend  to  other 
cascsy  soch  as  extiDgvishroent  by  unjty  of 
sfiini,  &c. 


(«)  SembUf  therefore,  that  proof  of 
unity  cf  seiim  might  still  defeat  a  claim 
of  common  or  profit  a  prendre. 

^d}f  &3W.4,c.71,s.  1. 

(<)  SembU,  this  does  not  extend  to  a 
right  of  fishing. 

(/)  S&SW.  4»c.7l,s,S,5. 

(g)Id.  s.  4to6. 
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Foarthl^,  Title 
bjr  forfeiture.  (I) 


first,  to  prevent  a  claim  by  custom  or  prescription  from  being 
defeated  by  proof  that  it  originated  within  the  ancient  time 
of  legal  memory ;  and  secondly,  to  simplify  the  course  of 
pleading ;  but  that  it  expressly  reserves  other  objections  to  such 
claims,  such  as  ejctinguishment  by  unity  of  seisin ;  and  therefore  it 
will  be  found  that  much  of  the  ancient  law  still  remains  unaf- 
fected.  The  <ici  affects  the  king,  ecclesiastical  persons,  and 
corporations  as  well  as  lay  persons,  so  that  now  an  incorporeal 
right  may  exist  after  twenty  years'  possession  against  the  king 
or  the  successor  of  a  rector  or  other  ecclesiastical  person  ;(A) 
and  consequently  it  is  still  advisable  in  conveyances  to  intro- 
duce fresh  words  of  grant  of  common  or  way,  8cc.  so  as  to 
provide  for  or  prevent  the  consequences  of  any  such  extin- 
guishment, (i)  There  is  an  enactment  upon  the  same  principle 
as  to  modusses  and  exemptions  from  tithes*  (i) 

Fourthly,  Title  hy  forfeiture  we  have  seen  is  the  fourth  sub- 
division of  tide  by  purchase,  and  was  again  sub-divided  by  Black- 
stone  into  forfeitures — Ist.  By  crimes  and  misdemeanors;  2dly, 
By  alienation  contrary  to  law  and  disclaimer ;  3dly,  By  lapse  or 
non-presentation  to  a  benefice  in  due  time  ;  4th]y,  By  simony ; 
Sthly,  By  non-performance  of  conditions ;  6thly,  By  waste ; 
7thly,  By  breach  of  copyhold  customs ;  and  Sthly,  By  bank- 
ruptcy ;(i»)  to  which  may  be  added  other  means  of  total  or 
partial  forfeiture,  or  loss  of  an  estate ;  9thly,  By  insolvency ; 
and  lOthly,  By  judgment  and  elegit,  or  extent,  &c. 


1.  Forfeiture  for  crimes  and  misdemeanors  are  for  treason, 
felony,  misprision  of  treason,  premunire,  &c.  (»)  We  have  seen 
that  the  54  Geo.  3,  c.  14^,  prevents  any  attainder,  except  for 
high-treason  or  murder,  or  for  abetting  the  same,  from  dis- 
kiheriting  any  heir,  or  prejudicing  the  claim  of  dower,  or  the 
right  of  any  other  person  than  the  offender;  and  the  forfeiture 
is  only  for  the  life  of  the  offender ;  and  even  to  that  extent 
there  should  be  an  office  foimd.  (o) 


(fc)  2  &  3  W.  4,  c.  71,  s.  1,  2  ;  but  see 
8.7&8;  4B.&Ald.579. 

(i)  Ante,  156, 157,  as  to  appurtenanca 
and  as  to  riehts  of  comtnoti.  In  a  re- 
cent case,  .  K.  B.  Hil.  T.  1833,  it  was 
held  that  thpugh  the  conveyance  professed 
to  pass  all  ways  appurtenant  or  belonging 
to  the  principal  messuage,  yet  that  unity 
of  previQus  seisin  destroyed  the  claimed 
way*  because  the  word  6f^Rj^ii^  was  only 
synonymous   to  appertaining  j  not  like 


the  words,  all  ways  therewith  uted,  &c 

(O  2&3  W.4,  c.lOO;andlYoung, 
125. 

(0  See  division,  anl«,279,  and  in  genezal 
2  Bla.  C.  267  to  287. 

(m)  2  Bla.  C.  267,  chap,  xviii. 

(ti)  See  in  general  1  Chitty'a  Cxim.  L. 
727  to  737 ;  Burn's  J.,  Forfeiture;  mtt, 
279,  as  to  escheat. 

(o)  5  Bar.  &  Cres.  587. 
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2.  Forfeiture  may  ako  be  by  conveying  to  an  aliens  who  may 
take  but  cannot  hold,  and  upon  office  found  the  king  is  en- 
titled in  case  of  freehold  tenure,  (p) 

S.  Alienations  by  a  particular  tenant  for  a  time,  or  in  a 
manner  inconsistent  with  the  nature  of  his  qualified  interest  or 
estate,  is  a  ground  of  forfeiture,  and  entitles  the  person  next  in 
remainder  or  reversion  to  enter  and  enjoy  the  estate ;  as  if  a 
tenant  for  his  own  life  aUen  by  feoffment,  or  fine,  or  recovery, 
for  the  life  of  another,  or  in  tail,  or  in  fee,  these  being  estates 
which  either  must  or  may  last  longer  than  his  own,  and  the 
creating  them  is  not  only  beyond  his  power,  but  inconsistent 
with  the  nature  of  his  interest,  and  a  fraudulent  attempt  to 
prejudice  those  in  remainder  or  reversion,  and  consequently  are 
forfeitures  of  his  own  particular  estate.  (9).  But  we  have  seen 
that  some  conveyances  are  termed  innocent,  and  do  not  occasion 
a  forfeiture ;  (r)  and  that  a  lease  and  release,  or  bargain  and  sale, 
by  a  tenant  for  life,  though  professing  to  pass  the  fee,  are  of 
this  nature,  because  no  estate  passes  by  those  modes  of  con- 
veyance other  than  what  might  legally  pass.(«)  So  a  fine  of  an 
eqmtable  tenant  for  life  will  not  work  a  forfeiture.  (/)  So  the 
alienation  in  fee  by  deed  by  tenant  for  life  of  any  thing  which 
lies  in  grant,  as  an  advowson,  common,  &c.  does  not  amount  to 
a  forfeiture ;  («)  though  Sijine  in  fee  of  such  an  estate  would  be  a 
forfeiture,  (u)  But  the  forfeiture  by  such  improper  conveyances 
will  not  prejudice  leases,  &c.  by  him  previously  granted. (x) 

Disclaimer  is  a  denial  by  a  tenant  of  his  landlord's  title  either 
by  refusing  to  pay  rent,  or  by  setting  up  a  title  in  himself  or  a 
third  person,  and  this  is  a  distinct  ground  of  forfeiture  of  the 
lease,  or  other  tenancy, {^)  whether  of  land  or  tithe;  (z)  but  a 
qualified  AetAsX^  as  an  offer  to  pay  rent,  if  the  claimant  by  deriv- 
ative title  will  adduce  reasonable  evidence  of  his  right,  will  not 
necessarily  amount  to  a  disclaimer,  (a) 

4.  Forfeiture  by  lap^  applies  only  to  advowsons,  and  the  ex- 
ercise of  the  right  of  presenting  an  ecclesiastical  person  to  a 
vacant  church  and  its  incidents,  and  which  presentment  must 
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(p)  Co.  Lit.  t»b;  5  Co.  52;  as  to 
copjfaoid,  sea  1  Mod.  17 ;  All.  14. 

(f)  AtOt,  t43»  S44}  Co.  Lit  tdl  ;  1  Co. 
14,  b;  and  see  reasons,  f  Bla.  C.  274, 
S75;  and  see  as  to  these  forfeitares, 
1  Saond.  R.  S19,  b,  &c. 

(r)  AnU,  MS,  244. 

(•)  Ibid. 

\v  I  Fzeet«oii  Coavey.  202. 

r«)  Co.  lit.  251,1 

[x)  Id.  23S. 


t 


(y)BDl.  N.  P.  96;  when  a  qoalified 
denial  will  not  operate  as  a  disclaimer,  see 
Peake's  R.  196;  Adams's  Eject  124, 
125 ;  2  Bla.  C.  275. 

(s^  1  Brod.  &  Bing.  4. 

(a)  Peake's  R.  196  ;  any  more  than  a 
similar  answer  woold  necessarily  import 
a  ronvertUm  in  trover,  5  B.  iSc  Aid.  247 ; 
S  Campb.  215  ;  2  Bolstr.  312 ;  2  Bos.  & 
Pol.  464 ;  6  Moore,  259;  1  Esp.  R.  83. 
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be  made  within  six  calendar  months,  to  prevent  the  suspension 
of  religious  worship  in  the  parish,  or  the  right  will,  in  most 
cases,  be  forfeited  for  that  turn,  and  until  another  fresh  va- 
cancy, (b) 

5.  The  offence  o{  simony  is  defined  and  punished  as  a  dis- 
tinct act  of  forfeiture  by  the  31  Eliz.  c.  6,  s.  3.  (r) 

6.  Forfeitures  by  breaches  of  covenants  in  leases  and  other 
deeds  are  by  far  the  most  frequent  subjects  of  litigation,  (^0  and 
to  take  advantage  thereof  it  is  not  essential  that  the  party  should 
have  any  reversion,  (e)  But  the  proviso  operates  only  during 
the  term,  {f)  We  may  here  observe  in  general,  that  the 
breach  complained  of  must  come  within  the  very  letter  of  the 
covenant,  or  the  lease  will  not  be  forfeited ;  (g)  and  though 
courts  have  formerly  and  not  merely  inclined  a  construction 
against  forfeiture  ;  (h)  but  of  late  a  more  correct  rule  has  been 
observed,  and  covenants  as  well  as  clauses  of  re-entry  are  to  be 
fairly  construed  and  given  effect  to  according  to  the  words  and 
apparent  intention  of  the  parties,  precisely  in  the  same  manner 
^that  all  other  contracts  ought  to  be  construed  at  law,  leaving 
the  party  whose  lease  may  be  thereby  forfeited  to  seek  any 
equitable  relief  to  which  he  may  be  entitled  in  a  Court  of 
Equity,  (i) 

Waivers  of  forfeitures  may  be  either  by  express  declaration,  or 
by  act  inconsistent  with  the  supposition  of  a  forfeiture,  and,  in  ef- 
fect, admitting  a  continuing  tenancy,  as  acceptance  of  rent  that  has 
accrued  due  since  the  act  of  forfeiture,  or  encouraging  the  tenant 
to  make  subsequent  improvements ;  and  these  are  to  be  liberally 


(h)  f  Bla.  R.  276  ;  Mirehouse  on  Ad- 
vowsons,  16$  ;  44  Geo.  S,  c.  43. 

(c)  See  ante  164,  and  in  general  2 
Bla.  C.  279»  and  notes ;  Fox  v.  Bishop  of 
Cluster,  2  Bar.  &  Cres.  635  ;  A  mbi.  268 ;  2 
Bla.  R.  1052 ;  2  Bro.  Pari.  Caa.  811 ;  5 
B.  &  Aid.  835  ;  4  M.  &  S.  66  ;  1  East, 
391 ;  6  Taunt.  35S,  and  notes ;  2  Bla. 
Com.  279,  280;  8  B.  &  Cres.  25. 

(^d)  See  in  general  the  cases  ably  col- 
lected and  observed  upon  in  Adams  oo 
Ejectment,  Sd  ed.  73,  158  to  174,  as  to 
forfeiture  for  non-payment  of  rent,  and 
175  to  198,  as  to  forfeiture  by  other 
breaches  of  covenant. 

(e)  Doe  T.  BtOeman,  2  B.  &  Aid.  168. 

?/)  2  Wils.  127. 

Ig)  Adama's  Ejectment,  176 ;  3  Bar.  & 
Adol.  299, 8.  P. ;  as  to  the  modes  of  com- 
pleting and  taking  advantage  of  forfeiture 


for  non-payment  of  rent,  see  chap.  ▼.  post, 
(h)  2  Term  R.  739,  744 ;  and  see  Co. 
Lit.  201,  b.,  202, a;  7  Co.  28;  and  1 
Saun  1.  287,  in  notes,  where  it  is  said  that 
the  Liw  leans  against  forfeiture. 

^t)  Lord  Tcnterden  uniformly  observed 
to  juries,  in  actions  of  ejectment  for  forfei* 
tore,  "  that  they  were  not  to  indulge  any 
prejudice  against  the  action  on  the  ground 
of  forfeiture  being  soppoaed  odious,  but 
merely  to  consider  whether,  upon  the  eri- 
denoe,  there  had  been  a  substantial  breach 
of  covenant."  And  see  4  M.  &  S.''265,  and 
cases  cited  3  B  &  Adolp.  301 .  Aa  it  is  not 
always  for  the  benefit  of  a  landlord  that  a 
forfeiture  should  be  taken  advantage  of  and 
a  lease  treated  as  forfdted,  a  Court  of 
Equity  will  sometimes  restrain  an  action 
of  ejectment  for  a  forfeiture  of  a  leaie  of 
a  lunatic's  estate,  1  Turn.  &  R.  34. 
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though  not  indiscriminately  given  effect  to.  (k)  So^  if  the  lessor 
by  his  conduct  mislead  the  tenant,  and  himself  insure  in  his  own 
name,  instead  of  the  tenant,  he  may  be  precluded  from  taking 
advantage  of  the  forfeiture.  (/)  So  a  distress  for  rent  that  ac- 
crued due  after  the  forfeiture  waives  it,  (m)  but  not  a  distress  for 
rent  antecedently  due  and  distrained  for  within  six  months  after 
the  forfeiture,  (i/)  And  where  a  lease  contained  a  clause  of  re-* 
entry  in  case  the  rent  should  be  in  arrear  twenty«K>ne  days  after 
notice,  and  there  should  be  no  sufficient  distress,  it  was  held, 
that  the  landlord  having  distrained  within  the  twenty-one  days, 
though  he  continued  in  possession  afterwards,  did  not  waive 
his  right  of  re-entry ;  (o)  and  where  a  lease  contained  a  general 
covenant  to  repair,  and  also  a  covenant  to  repair  upon  three 
months'  notice,  it  was  held,  that  the  landlord,  by  a  notice  to  re^- 
pair  ybrMtn'M,  had  not  waived  his  right  of  re-entry  for  the. 
breach  of  the  general  covenant,  (p)  though,  in  a  subsequent 
case,'where  the  notice  was  to  repair  within  three  months,  it  was 
held,  that  the  giving  it  suspended  the  right  to  take  advantage 
of  the  breach  of  the  general  covenant  until  the  expiration  of 
that  time,  (q)  To  render  the  waiver  effectual,  it  must  be  shown 
that  the  landlord  well  knew  of  the  act  of  forfeiture  at  the  time 
of  the  supposed  act  of  waiver,  for  otherwise  the  supposed  waiver 
will  not  have  that  effect ;  (r)  and  a  complete  waiver  will  not 
afiect  the  right  to  treat  a  subsequent  breach  of  a  continuing 
covenant,  as  to  keep  in  repair,  reside  on  the  demised  premises^ 
insure,  &c.,  as  a  fresh  ground  of  forfeiture ;  («)  and  a  mere 
knowledge  of  a  cause  of  forfeiture,  without  immediately  pro^ 
ceeding,  nor  mere  passive  suspension  of  proceedings  without 
receipt  of  rent,  or  encouraging  or  knowingly  permitting  the 
tenant  to  make  improvements,  will  not  constitute  any  waiver.  (^) 
It  has  been  laid  down  that  even,  in  leases  for  years  there  is  a 
distinction  as  to  the  effect  of  a  waiver  when  the  clause  of  for* 
feiture  is  that  the  lease  shall  be  wholly  null  and  void  to  all  in-^ 
tents  and  purposes,  and  when  it  is  merely  that  it  shall  be  lawful 
for  the  lessor  to  enter,  &c.,  and  thi^t,  in  the  former  case,  no  ac- 
ceptance of  rent  or  other  waiver  will  set  up  such  lease,  but  at 
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(k)  See  cases  collected  in  Adams's  Eject- 
menti  3d  edition,  199  to  197  ;  bat  itmhU, 
that  the  Nisi  Prius  decision  in  2  Car,  & 
P.  548 ;  that  a  notice  to  quit  is  a  waiver, 
is  not  law,  Adams,  19tf  note  (d). 
;0  Doe  T.  Ehiu,  1  Ry.  &  M.  29. 
fli)  S  Colce,  64,  b. 
[n)  1  Hen.  Bk.  5. 
(0)  1  Stark.  R.  411. 
(^)f  Campb.  5t0. 

VOL.    X. 


(q)  4  Bar.  &  Cres.  606. 

(r)  Knowledge  of  the  fbrfipitore  in  every 
question  of  waiver  is  a  material  and  issua- 
ble &ct,  3  Coke,  64,  b ;  $  T.  R.  4f5, 
430. 

(0  3  Taunt.  78  ;  Doe  t.  BUu,  4  Taunt. 
735 ;  Doe  t.  Woodbridge,  9  Bar.  U  Cres. 
376  ;  Doe  y.  Bank,  4  Bar.  &  Aid.  401. 

(t)  Doe  V.  AlUn,  3  Taunt.  79. 
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most  constitute  a  new  temincy  from  year  to  year ;  {u)  but  that, 
in  the  latter,  a  waiver  would  set  up  the  lease,  (x)  But  this  dis« 
tinction  only  applies  to  the  breach  of  a  oondition,  and  not  to  a 
breach  of  covenanif  for,  in  the  latter  case,  whatever  may  be  the 
terms  of  the  clause  of  forfeiture^  and  whether  it  be  in  a  lease  for 
^0ars  or  for  lives,  the  act  of  the  lessor  may  waive  the  forfeiture, 
and  confirm  the  lease,  (y) 

In  all  cases,  although  the  lease  declare,  in  express  tenns^ 
that  it  shall  be  null  and  void,  it  is  only  In  tke  option  of  the  land*^ 
lord,  and  not  of  the  lessee  or  his  turety,  to  take  advantage  of  his 
own  tortious  act  of  forfeiture.  («) 

Courts  of  Equity  always  relieved  against  forfeitures  for  fion* 
payment  of  rent ;  {a)  though  now,  when  a  landlord  proceeds  in 
ejectment  under  the  statute  4  Qeo.  S,  c.  28,  s.  £,  in  case  of  reni 
in  arrear,  and  no  sufficient  distress,  and  not  at  common  law,  a 
Court  of  Equity  can  only  relieve  within  six  calendar  months  after 
execution  has  been  exeeuted.  But  Courts  of  Equity  will  not  re* 
lieve  against  a  forfeiture  for  not  insuring,  (i)  nor  in  any  case 
where  the  forfeiture  has  been  incurred  by  a  breach  of  covenant 
sounding  wholly  ill  damages^  and  where  the  patties  cannot  be 
placed  in  itatu  quo,  (c)  as  the  breach  of  a  covenant  to  repair  ge« 
nerally  i  ^d)  and  although  in  one  case  of  the  breach  of  a  eove* 
nant  to  expend  a  fixed  sum  in  repairing  the  demised  premises^ 
Lord  Chancellor  Erskine  relieved  against  the  forfeiture )  (e)  in 
a  subsequent  case  that  decision  was  treated  as  going  to  the  ut- 
most verge,  if  not  beyond,  the  limited  jurisdiction  of  the  court. 
And  no  relief  will  be  afforded  against  a  forfeiture  by  breach  of 
a  covenant  not  to  assign.  (/) 

7.  fVaiti  is  another  ground  of  forfeiture,  though  now  but 
seldom  proceeded  for  as  such,  but  rather  by  action  on  the  case 
Ibr  damages,  or  as  a  breach  of  express  covenant,  (g)  Sthly, 
Forfeitures  also  affect  copyhold  estates  by  breach  of  the  cmtomi  of 
the  manor.  (A)    The  cutting  timber  trees  for  sale^  or  otherwise 


(u)  1  Saund.  R.  t87,  c,  d,  in  notei  of 
Mr.  Serjeant  Williams  ;  and  Goodright  v. 
B$wd,  €ow|»i  804)  Adams's  Ejeot.  dd 
edition,  l96,  197. 

if)  Id.  ibid. 
y)  6  Bar.  &  €i«i.  519 ;  4  Bar.  ic  Aid. 
401 ;  lUed  t.  Fan,  6  M.  &  8.  ISI;  t 
Saond.  R.  t87,  a. 


(t)  4  Bar.  &  Aid.  401 ;  Retd  ▼.  Fan, 

;l  Stand.  R.  t87,  d,  note  (#). 

*   (a)  to  Ves.  67 { S  Ves. &  Bearaes,  SO; 

see  cases  Comyn,  I»andlord  and  Tenant 

493 ;  Chit.  £q.  Dig.  Covenant  VII.,  VIII. 

(6)  2  Meriv.  4d9 ;  t  Price's  R.  206,  n.. 


SIS. 

(c)  Comyn's  Landlord  and  Tenant,  493 ; 
Brae^rridge  v.  Bathky,  t  Priee's  It  fOO. 

(d)  16  Ves.  402 ;  18  Ves.  56 ;  19  Ves. 
141 ;  t  Price,  S09 ;  when  otherwise,  S 
Meriv.  65. 

(0  It  Ves.  fSS;  9  aiod.9i;  bot  tM 
19  Ves.  141. 

(/)  18  Ves,  56. 

(g)  What  li  w«st«,  fend  what  tM  the 
remedies,  will  be  presently  consldcrtd; 
andsee  2  Bla.  C.  281. 

(k)  Aate,  234,  233;  9  Bit.  C.  f84;  S 
Watkins  Copyhold,  Indei,  Porfeltan* 
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than  for  repairs,  is  an  act  of  this  nature,  (e)  Dthly,  Bankruptcy 
has  been  treated  as  a  title  by  forfeiture  by  Blackstone ;  (il) 
the  6  Geo.  4,  c.  16,  s.  66,  67,  7S,  takes  from  the  bankrupt  all 
his  estate  real  and  chattels  real,  and  copyhold  estate,  for  the 
benefit  of  his  creditors,  with  the  exception  of  the  right  of  pre- 
senting to  a  church  vacancy.  (/)  And  lOthly,  The  Insolvent 
Act  contains  similar  provisions  with  respect  to  persons  dis* 
charged  under  that  act.  (m) 


CHAP,  IV. 
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6thly.  Title  by  Alienation  arises  from  the  tranefer  by  on« 
party  to  another,  by  mutual  consent  of  both,  and  is  effected 
either, ^r«^,  by  written  feoffment  or  Deed;  secondly ^  by  matter 
of  Record,  as  by  private  acts  of  parliament,  the  king's  grants, 
fines,  and  common  recoveries ;  thirdly^  by  Special  Custom,  as 
incase  of  copyhold,  by  surrender,  presentment,*  and  admittance; 
and  fourthly f  by  Devise.  It  will  be  found  that  some  of  thes* 
are  only  used  to  convey  real  property  corporeal^  whilst  others, 
such  as  grants,  &c.,  are  most  commonly  proper  in  passing  ni-, 
corporeal  rights. 

First.  Title  by  deeds  are  termed  the  common  assurances  of  the 
realm,  whereby  it  is  said  (o)  (with  what  truth  others  will  deter* 
mine)  every  man's  estate  is  assured  to  him,  and  all  controversies^ 
doubts  and  difficultiet  are  either  prevented  orremoved.(p)  These 
deeds  and  instruments  operate  either  as  conveyances,  or  as 
charges.  Deeds  of  conveyance  are,  first,  at  common  law,  and 
include  feoffinents,  gifts,  grants,  leases,  exchanges,  partitionsi 
releases,  confirmations,  surrenders,  assignments,  and  defea- 
sMtnces ;  secondly,  deeds  of  conveyance  are  under  the  statute  of 
uses,  as  covenants  to  stand  seised  to  uses,  bargains  and  sale, 
lease  and  release,  deeds  to  lead  or  declare  uses,  and  deeds  of 
appointment  and  revocation;  and  thirdly »  deeds  and  instru- 
ments which  do  not  convey,  but  only  charge  or  discharge  lands, 
are  obligations,  recognizances,  and  defeasances.  (9) 

There  are,  however,  some  other  bargains  and  instruments 
applicable  to  real  property,  which  here  require  to  be  noticed, 
such  as  licenses  to  use  or  have  an  easement  over  land;  awards, 
whether  by  agreement  or  under  inclosure  acts,  as  far  as  they 


dthly.  Title  by 
Alienation,  (n) 


first.  Alleoft^ 
tlona  by  ftoff* 
ment  or  deed. 


Otber  instrn- 
mentt  and 
modet  of  aliens 
ation. 


(0  Ante,  954. 

(k}  t  Bla.  C.  285. 

(0  Ant€,  tae,  note  (s). 

(n)  7  Geo.  4,  0157. 

(n)  See  division,  onto,  979. 

{o)  See  diTision,  anUt  979;  and  lee 
the  Tarious  titles  by  alienation  enomerated 
and  considered,  9  Tho.  Co.  Dt.  993 ;  9 


Bla.  C.  987  to  994. 

(jp)  9  Tho.  Co.  Lit,  S9S,  note  O.;  9 
Bla.  C.  994.  Considering  the  numerous 
litigations  upoD  the  coostroction  of  title* 
deeds,  it  might  be  supposed  that  this  de- 
fiuition  were  giTen  ironically. 

(f)  See  division,  9  BIa.  C.  SIO. 
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Propkhty.  real  property,  acquired  by  judgment  and  elegit^  or  extent ;  or 
by  statute  staple,  or  merchant,  which  Blackstone  considers  as 
estates  upon  condition.  Jointures  and  deeds  of  settlement 
also  are  instruments  materially  affecting  the  interest  in  land 
and  other  corporeal  and  also  incorporeal  property. 

It  is  proposed  to  notice  each  of  these  several  titles  and  in- 
struments in  proportion  to  their  practical  importance,  much  as 
when  we  considered  the  means  of  acquiring  a  title  to  personal 
property,  (r)  But  first  we  will  consider  the  effect  of  the  sta- 
tute against  frauds  upon  agreements  and  title-deeds  ;  secondly^ 
the  conduct  to  be  pursued  by  a  vendor  or  purchaser,  antecedent 
to  the  formal  conveyance ;  and  thirdly,  the  general  rules  influ- 
encing the  choice  of  the  proper  conveyance,  whether  of  a  legal 
or  equitable  interest. 

Firu,  How  the  At  commoH  law  a  wrbal  feoffment  or  contract,  followed  by 
fliod?  j^Cw.  i^nroediate  livery  of  seisin,  was  a,  perfect  conveyance  of  an  estate 
9,c.s,  t«  1  to  in  fee  simple,  whereof  the  party  conveying  was  seised  in  fee 
rocnuand  ^*'  simple,  and  whatever  passeth  by  livery  of  seisin,  either  in  deed 
parol  contract*    q^  \g^^  miffht  pass  without  deed.  (*)    But  the  statute  against 

relating  to  an       ^  '       ®        *^  ,  „  .     ,       ^  ^  ,  °         ^ 

interest  in  land,  frauds  put  an  end  to  all  verbal  agreements  and  conveyances  of 
^^'  reed  property^  and  even  of  chattels  reeU,  by  enacting,  "  for  pre- 

vention of  many  fraudulent  practices,  which  are  commonly  en- 
deavoured to  be  upheld  by  perjury  and  subornation  of  perjury, 
that  all  leases,  estates,  interests  of  freehold,  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments,  made  or  created  by  livery 
and  seisin  only,  or  by  parol,  and  not  put  in  writing  and  signed 
by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto  lawfully  authorized  by  writing,  sh^U  have  the  force 
and  effect  of  leases  or  estates  only  at  will,  {t)  and  shall  not, 
either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect ;  any  consideration  for  making  any 
such  parol  leases  or  estates  to  the  contrary  notwithstanding. 

Section  S.  Except,  nevertheless,  all  leases  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  (u)  whereupon  the 

(r)  AnU,  10«  to  11«.  East,  165. 

(f)  4CrolseDig.  10,  11;  1  Tbo.  Co.  (u)  And  not  from  a  future  day,  iLd. 

Lit.  305,  <24,  note  A.  Rajm.  736 ';  bat  a  proflpectire  leaae  to 

(t)  The  construction  of  these  vrords,  at  eomroence  at  a  future  day,  and  not  to  ex- 
will,  is,  that  a  parol  lease  for  more  than  tend  beyond  3  years  is  valid, }  Stra.  631 } 
three  years  is  not  void,  but  creates  a  te-  Bui.  N.  P.  173;  Holt's  C.N.  P.  47. 
nancy  from  year  to  year,    8  T.  R.  3 ;  8 
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rent  reserved  to  the  landlord  during  such  term  shall  amount 
unto  two  third  parts  at  the  least  of  the  full  improved  value  of 
the  thing  demised. 

Section  3,  And  moreover,  (hat  no  leases,  estates,  or  ihte" 
rests,  either  of  freehold  or  terms  of  years,  or  any  uncertain 
interests,  {x)  (not  being  copyhold  or  customary  interest,)  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tenements,  or  here- 
ditaments, be  assigned,  granted  or  surrendered^  unless  it  be  by 
deed  or  note  in  writing,  signed  by  the  party  so  assigning,  grant* 
ing,  or  surrendering  the  same,  or  their  agents  thereunto  law- 
fully authorized  by  writing,  or  by  act  and  operation  of  \sM.{x) 

The  4th  Section  enacts,  ''  That  no  action  shall  be  brought 
upon  any  contract  (z)  or  sale  of  lands,  tenements  or  heredita- 
ments, (a)  or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  theteof,  shall  be  in  writing,  and  signed 
by  the  party  so  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized." 
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Upon  concluding  any  agreement  either  to  sell  or  demise,  4>r  Setmdi^,'  £s* 
otherwise  relating  to  real  property,  corporeal  or  incorporieal,  it  ,^*,!J|^menu* 
is  always  expedient  immediately  to  have  reduced  into  writing,  and  covenants  / 
and  signed  by  each  party,  the  heads  of  the  bargain  agreed  Sl^tJla  conrey- 
upon,  specifying  all  particular  stipulations  as  to  price  and  time  ^^' 
of  payment  of  rent,  &c.,  and  the  substance  of  the  bargain, 
and  then  concluding  with  the  stipulations  that  all  usual  and 
proper  covenants  and  provisions  shall  be  inserted  in  the  ulti- 
mate and  final  conveyance,  lease  or  deed,  and  then  taking  care 
that  such  preliminary  agreement  be  duly  signed  by  each  party, 
or  by  his  agent  lawfully  authorized  in  writing,  so  as  to  prevent  the 


(f)  XJmcertaan  InUmi.  Aparutamign- 
meat  of  a  parol  demise  from  year  to  year 
19  Toid,  1  Camp.  318 ;  nor  »  a  parol  li- 
cense to  quit,  a  sufficient  surrender  of  such 
a  tenancy,  although  the  tenant  quit  ac- 
cordingly, t  Camp.  103;  nor  if  the  landlord 
eodeaToor  to  re-let,  as  by  putting  np  a  bill, 
any  discharge  of  the  tenant,  3  £sp.  R. 
Wi ;  S  Stark.  £v.  690  ;  and  the  giving  an 
Insufficient  notice  to  quit  is  not  a  surrendet 
or  determination  of  the  tenancy,  though  it 
be  accepted,  4  B.  &  Cres.  9t% 

(s)  The  word  «  or**  is  in  the  statute,  ted 
ittuere  if  it  should  not  be  "  of"  or  "/or." 

(a)  See  tlie  doctrine  of  specific  perform- 
ance of  parol  agreements  on  the  ground 
of  part  performance,  and  of  squitaftitr  mort* 
gages,  which  seem  in  cuutraTcntion  of 
this  rale,  as  it  is  easy  to  swear  to  a  ver- 


bal agreement  to  deposit  the  deeds  and 
charge  the  estate,  i  Mad.  Ch,  537, 588 ;  4 
Mad.  Rep.  S49;  1  B^o.  C.C.269;  11 
Yes.  403  \  \t  Yes.  197 ;  5  Esp.  R.  105 ;  3 
£sp.  R.  103 ;  3  Young  &  J.  150,  port. 
The  words  in  tliis  section  "  lands,  tene- 
ments or  hefeditaments,"  are  construed  to 
have  been  used  to  denote  a  fee  simple, 
and  the  others  to  denote  a  chattel  interest, 
5  Bar.  &  Cres.  839.  Thus  an  agreement 
to  occupy  lodgingt  at  a  yearly  rent,  at  a 
future  day,  and  possession  not  being  taken, 
is  an  agreement  within  this  section,  and 
should  be  in  writing,  1  Stark.  R.  If.  As 
to  growing  crops,  if  the  crop  be  of  such  a 
nature  as  would  constitute  emblements,  the 
Bale  of  it  would  not  be  of  an  interest  in 
lands,  but  a  sale  of  goods,  under  17  sect« 
9  Bar.  and  Cres.  577. 
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statute  of  frauds  jf^om  impeding  either  the  specific  performance^ 
or  aetion,  or  successfully  defending  an  action  for  brestbh  of  the 
contract  (fi)  Every  experienced  person  knows  that  vendors  and 
lessors,  and  purchasers  and  lessees,  after  having  secured  their 
object  of  selling,  buying,  letting,  or  hiring,  are  too  frequently 
disposed  to  think  that  they  have  agreed  to  sell  or  let  on  too 
moderate  terms,  or  that  they  have  agreed)  to  purchase  or  rent 
at  too  high  a  price  or  rent,  and  unless  they  be  bound  down 
by  a  written  or  signed  contract,  they  are  apt  to  attempt  to 
Vary,  if  not  to  get  rid  of  the  terms :  therefore  every  solicitor 
is  blameable,  if  he  do  not,  immediately  he  has  been  consulted 
and  has  settled  the  terms,  take  care  to  obtain  a  full  and  ex- 
plicit signed  agreement;  and  parties  themselves  would  act 
prudently,  when  about  to  enter  into  any  bargain  of  this  nature, 
to  obtain  from  their  solicitors,  and  well  consider  what  will  be 
a  judicious  ready  prepared  agreement  for  sale  or  lease,  con- 
taining at  least  all  usual  and  proper  terms,  and  capable  of 
being  easily  altered,  according  to  the  flnal  agreement  of  the 
parties,  so  as  instantly  to  be  signed  before  they  separate. 
And  as  agreements  to  convey  or  demise,  though  under  seal, 
do  not  require  an  ad  valorem  stamp,  a  35  shillings  stamp  would 
8ttiBce.(c)  It  will  be  advisable  that  such  preliminary  agree- 
ment should  be  under  seal,  so  as  to  bind  heirs  as  well  at  law 
as  in  equity.  (cI) 


The  terms  of  the  preliminary  agreement  will  necessarily  vary 
according  to  the  nature  of  the  property,  and  the  intended  agree- 
ment in  each  particular  case.  The  price  or  amount  of  the 
purchase  money  or  rent  should  be  expressly  fixed,  for  a  Court 
of  Equity  ¥rill  not  enforce  an  agreement  to  pay  a  sum  to  be 
fixed  by  arbitration  or  by  surveyors,  (e)  and  it  may  be  legally 
stipulated  without  constituting  usury,  that  if  the  purchase 
money  be  not  paid  on  the  precise  day,  it  shall  bear  more  than 
6L  per  cent  interest.  (/)    The  precautionary  stipulations  and 


fh)  As  to  tbe  necessity  for  all  stipa* 
latioDs  being  inserted,  see  anu,  118. 
Sometioies  solicitors  will  attempt  to  excuse 
tbemseUes  for  tbe  omission  to  have  a  re* 
solar  jprelioiinary  agreement,  by  insisting 
uuA  IreqoeotJy,  by  reqairing  such  a  pre- 
liminary formal  contract  In  writing,  par- 
ties fly  off  from  their  bargain,  and  that 
therefore  they  think  it  better  to  wait  on* 
til  they  have  executed  or  accepted  a  con- 
veyance or  a  lease.  But  this  conduct  is 
frequently  very  prejudicial  to  their  clients^ 
and  they  might  be  sued  for  negligence, 
tbe  same  as  an  auctioneer  for  neglecting 


to  take  a  deposit. 

(c)  6  Bar,  &  Ores.  606. 

(d)  9  Mod.  lOd.  A  covenant  ondsr 
seal  fi>r  oneself  and  heirs  lo  sumnder 
copyhold,  binds  tbe  heir,  and  equity  wiU 
direct  him  to  surrender,  f  Freem.  109. 

(«)  S  Sim.  &  Stu.  ISO,  418,  4fSi  14 
Ves.  400.  Per  Vice  ChanceUor,  "  It  U 
quite  settled  that  this  Court  will  not  en- 
tertain a  bill  for  specific  performance  of 
an  agreement  to  refer  to  arbitration.'* 

(/)  7  B.  &  Crea.  463,  I  Man,  k  B^ 
149,  S.  C, 
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measures  on  the  parts  of  vendors  and  purchasers,  are  per spi-    9^^*  ^^* 
cuously  stated  in  one  of  the  ablest  modern  publications,  and      to  Kial 
which  should  be  read  by  every  person  about  to  sell  or  purchase     ^**^^"^^' 
an  estate,  (jf)    Some  other  precautions  will  be  collected  from 
the  following  observations. 

An  intended  vendor  should,  before  he  publishes  his  intention  Secondly.  Con* 
to  sell,  have  a  perfect  abstract  of  his  title  prepared  and  carefully  "^^^^[,1^^^ 
examined  with  the  deeds  in  his  possession,  and  in  which  all  the  before  formal 
facts,  such  as  marriages,  births  and  deaths,  connected  with  his  ii|^"prepM?n^^ 
estate,  should  be  faithfully  stated,  and  he  should  be  well  assured  abstract,  uking 
of  his  ability  to  produce  all  documents,  and  verify  all  facts  so  on,  preparing 
stated ;  and  he  should  then  obtain  the  opinion  of  an  experienced  JJ^J^^'^'^kJi^I^ 
conveyancer  upon  the  sufficiency  of  his  title,  and  upon  die  and  cundhions 
expediency  of  delivering  a  corresponding  abstract,  or  omitting  ^g^^enc  of 
any,  and  what  part,  and  also  upon  the  necessity  of  providing  parchaae. 
in  the  particulars  and  conditions  of  sale  against  the  production 
or  proof  of  any  deed,  or  other  fact,  so  as  to  compel  any  pur- 
chaser to  accept  a  conveyance  without  the  same.  (A)    A  vendor 
should  not  advertise,  or  at  least  deliver  particulars  of  sale,  tiD 
he  is  already  prepared  to  deliver  such  an  abstract;  for  if  after 
delivery  of  an  abstract,  the  vendor  should  have  to  answer  and 
remove  objections  reasonably  made  to  the  title  as  disclosed 
thereby,  not  only  much  delay  may  ensue,  but  he  will  have  to 
pay  the  intervening  costs,  although  he  may  ultimately  succeed 
in  compelling  a  specific  performance,  (t ) 

Supposing  that  it  has  been  ascertained  that  the  intended 
vendor  can  make  a  good  title,  then,  and  not  before,  should  the 
estate  be  advertised  for  sale. 

M^th  respect  to  the  advertisement^  and  particulars  with  con-  Advertisemetki 
ditions  of  sale,  it  has  been  judiciously  advised  not  to  leave  the  J^j^ndWow; 
description  of  the  property  to  be  sold  to  an  auctioneer,  who  is 
generaUy  too  apt  to  indulge  in  luxuriant  and  sometimes  erro^- 
neous  description,  (ft)  If  there  be  any  material  misrepresenta- 
tion it  may  avoid  the  contract,  or  at  least  entitle  the  purchaser  to 
compensation  and  reduction  from  the  agreed  price,  (/)  and  terms 
in  an  advertisement  will  sometimes  be  equal  to  a  contract;  (m)  we 
have  seen  the  consequences  of  a  material  mistatement  in  the 
quantity  of  the  land.(n)  The  conditions  must  explicitly  state 
all  the  qualifications  of  the  purchaser's  right  to  require  docu- 
ments, proof,  ftc.  for  in  general,  especially  in  sales  by  auction^ 

0 

(i)  Svgd.  V.  k  P.  Intradoetfoii,  Md  (k)  Sugd.  V.  Se  P.  SHi  ed.  tt;  and  In- 

see  ante,  118,  and  see  pmt,  chap.  v.  tvoduction,  per  U€,  and  «83  to  ff94. 

(k)  See  some  seggMtioM,  gogd.  V.  &  <0  Id.  ibid.,  and  lee  1  Rum.  4c  M. 

P.  8th  ed.  If ;  1  Jac.  &  W.  6fd.  (m)  Knapp's  Rep.  344. 

(0  1  Jac  &  W.  6tS,  6S4.  (n)  Ant$,  180, 181. 
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such  conditions  form  the  basis  and  terms  of  the  contract,  be- 
cause it  is  usual  for  the  purchaser  merely  to  sign  a  short 
memorandum  at  the  foot  of  the  conditions,  agreeing  to  purchase 
on  those  terms,  and  there  is  not  time  to  prepare  a  more  explicit 
agreement,  as  in  the  case  o{  private  sales. 

If  it  be  apprehended  that  there  will  be  the  least  difficulty  in 
establishing  any  particular  part  or  parts  of  the  title,  the  right 
to  require  proof  thereof  should  be  expressly  provided  against 
either  in  the  conditions,  or  by  a  more  formal  agreement,  to  be 
signed  by  the  purchaser,  so  that  he  may,  by  his  own  express 
contract,  be  precluded  from  requiring  the  production  or  verifi- 
cation of  documents  or  other  facts,  which  the  vendor  thinks  he 
will  not  be  able  readily  to  produce  or  estabUsh.(o)    It  would  be 
as  well  also  to  stipulate  that  the  expense  of  tracing  and  vesting 
in  any  legal  representative  any  outstanding  term,  if  required, 
shall  be  at  the  expense  of  the  purchaser,  and  not  excuse  any 
delay  in  paying  the  purchase  money,  for  without  such  stipula- 
tions no  purchaser  is  bound  to  accept  a  title,  unless  he  gets 
either  the  title  deeds  themselves,  or  documents  or  covenants 
which  would  entitle  and  enable  him  to  enforce  the  production 
of  such  deed;(o)  and  if  a  vendor  retain  the  title  deeds  and 
covenant  for  further  assurance,  the  purchaser  may,  under  that 
covenant,  compel  him  to  enter  into  a  covenant  for  the  produc- 
tion of  the  deeds  ;(p)  and  if  there  be  no  stipulation  providing 
for  accident,  a  purchaser  is  not  bound  to  accept  the  title  when 
the  title  deeds  have  been  destroyed  by  fire,  although  after  they 
had  been  examined  with  the  abstract,  (g)    And  if  the  title 
deeds  relate  to  other  estates,  it  should  be  expressly  provided 
that  the  vendor  shall  only  give  copies,  at  the  expense  of  the 
purchaser,  and  shall  not  be  required  to  produce  the  originals, 
except  in  certain  specified  events,  for  an  express  or  implied 
general  covenant  to  produce  deeds  runs  with  the  land,  for  the 
benefit  of  sub-purchasers,  though  not  for  the  benefit  of  ven- 
dors, (r)    And  the  non-performance  of  it,  when  unqualified, 
might  subject  the  vendor  and  his  heir,  or  assignee  of  his  retained 
land,  to  successive  litigation. 

It  should  be  fiirther  stipulated,  whether  or  not  upon  any  and 
what  terms  the  purchasers  shall  be  forthwith  at  liberty  to  take 
possession  before  completion  of  the  purchase,  without  preju- 


(0)  Barclay  t.  Raine,  1  Sim.  &  Stu. 
464,  465  ;  1  Jac.  &  W.  26$,  623. 

(p)  t  Sim.  &  Stu.  5S$, 

(9)  4  Rasa.  R.  1.  And  ^et  if  a  house 
porchaied  ia  fee  be  burnt  after  the  saJe, 


the  purchaser  most  bear  the  loss.  Sugd. 
V.  &  P.  255 ;  he  should,  therefore,  ttuiir* 
immediatelj  after  the  agreement  of  pur- 
chase has  been  tigned, 
(r)  1  Sim.  &  Stu.  449. 
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dice  and  without  precluding  bim  from  afterwards  objecting  to 
tbe  title;  {»)  also  providing  that  no  trees  or  underwoods  shall 
be  cut,  nor  waste,  or  any  alteration  of  the  premises  made 
before  the. purchase  has  been  completed;  and  that,  in  the  event 
of  the  purchase  not  being  completed,  possession  shall  be  re- 
stored, and  certain  mesne  profits  or  stipulated  damages,  pro- 
portioned to  the  time  of  occupying,  be  paid  or  allowed  to  the 
vendor,  and  on  the  other  hand,  the  interest  on  the  deposit  and 
purchase  money,  kept  unproductive,  shall  be  allowed  to  the 
purchaser. 

It  should  further  be  stipulated  whether  precise  performance 
on  each  side  on  the  appointed  day  for  completion  shall  be  per- 
emptorily insisted  upon ;  {t)  and  it  is  even  legal  to  stipulate  that 
more  than  5  per  cent,  interest  shall  be  paid  in  case  of  delay  in 
paying  the  purchase  money  ;(m)  and  it  shquld  be  stipulated 
how  the  house  or  land  or  business  or  farming  shall  be  managed, 
as  well  before  that  time,  and  at  whose  expense,  and  what  com- 
pensation shall  be  made  by  the  party  who  should  not  complete 
the  contract.  (:r)  If  there  be  a  sale  of  several  lots,  it  may  be 
advisable  to  stipulate  that  a  defect  in  the  title  of  one  or  more, 
where  several  lots  are  purchased  by  the  same  party,  shall  not 
affect  the  contract  of  purchase  as  to  the  others ;  (j/)  and  there 
may  be  an  apportionment  of  rent  in  such  case,  (z)  It  is  also  usual 
to  provide  that  misdescriptions,  if  any,  of  a  specified  or  other 
trifling  nature,  shall  at  most  entitle  the  purchaser  to  moderate 
deduction,  and  not  invalidate  the  sale.  An  agreement  for  a 
sale,  tliough  not  under  seal,  passes  no  legal  interest,  but  only 
entitles  a  party  to  call  for  performance  of  that  agreement  in  a 
Court  of  Equity. 

A  purchaser  who  has  property  in  the  funds,  or  any  other 
property  which  the  vendor  may  be  willing  to  take  in  exchange, 
or  as  a  mode  of  paying  the  purchase  money,  should  stipulate  for 
that  mode  of  paying,  by  which  he  would  avoid  the  necessity  for 
paying  the  ad  valorem  duty  .(a)  He  should  also  stipulate  in  the 
agreement  what  covenants  shall  be  introduced,  if  he  resolve  to 
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(0  3  Rqss.  R.  171.  WithoDt  snch  a 
itipolatioo  or  understanding,  the  taking 
possession  might  be  treated  as  a  waiver  of 
a  strict  title,  Sugd.  V.  &  P.  16,  lOT,  tSS. 

(I)  AnU,  ItO. 

(tt)  7  B.  &  Cres.  453 ;  1  Man.  &  Ryl. 
143,  S.  C. 

(z)  1  Sim.  &  S.  1«« ;  2  Id.  393. 

(y)  3  Sim.  S9  ;  1  Russ.  R.  3S3 ;  1  Russ. 
&  M»  29 ;  hut  this  is  not  in  general  neces- 
MrjTi  Sugd.  v.  &  P.  S68,  t70. 


(s)  1  Jac.  &  W.  181,  426. 

(a)  Thed5  Geo.  3,  c.  184,  schedolei  tit. 
"  Conveyance"  and  "  Exchange**  only  ap- 
plies to  ioUi,  and  affects  the  purchase 
monetf,  and  does  oot  seem  to  extend  to 
exchanges,  excepting  as  re»pects  money 
paid  for  equality  of  exchange,  7  B.  & 
Cres.  392  ;  4  B.  &  Cres.  243;  6  B  & 
Cres.  234.  The  opinions  of  three  of  the 
most  eminent  conveyancers  to  that  effect 
are  in  the  possession  of  the  author. 
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have  any  that  are  not  tuual,  such  as  an  absolute  covenant  for 
good  title,  not  (as  usual)  only  against  acts  of  the  vendor ;  also  how 
the  premises  shall  be  cultivated  until  the  conveyance  shall  have 
been  executed;  also  that  the  deposit  money  shall  not  remain  un- 
productive in  the  hands  of  the  auctioneer,  but  be  invested  in 
the  most  productive  public  funds,  and  at  whose  risk  as  to  rise  or 
fall ;  or  else  the  payment  of  interest  should  be  provided  for ;  (ft) 
because,  however  considerable  the  deposit  may  be,  and  how- 
ever long  the  ultimate  conveyance  may  be  delayed,  the  aue^ 
tioneer  will  not  be  liable  to  pay  interest,  although  he  may  in 
fact  have  derived  great  profit  from  the  use  of  the  money,  (c) 
Any  deterioration  of  the  estate  before  the  conveyance  has  been 
executed  should  also  be  provided  for.  (d)  In  the  absence  of 
an  express  agreement  to  the  contrary,  a  purchaser  who  has  not 
been  in  possession  is  bound  to  pay  interest  on  the  purchase 
money,  and  take  the  rents  and  profits  only  from  the  time  when 
a  good  title  is  first  shown,  and  not  from  the  time  fixed  by  the 
agreement  for  the  completion  of  the  purchase,  (e  )  And  where 
a  contract  of  purchase  contained  a  stipulation  that  if  by  reason 
of  an  unforeseen  or  unavoidable  obstacle  the  conveyance  could 
not  be  perfected  for  execution  before  the  day  fixed  for  the  com- 
pletion of  the  purchase,  the  purchaser  should  from  that  day 
pay  interest  at  6  per  cent,  on  his  purchase  money,  and  be  en- 
titled to  the  rents  and  profits  of  the  premises,  and  the  vendor 
did  not  show  a  good  title  till  long  after  the  specified  day, 
it  was  held  that  he  was  not  entitled  to  interest  except  from  the 
time  when  a  good  title  was  first  shown.  (/) 

The  vendor  will  be  enabled,  by  adopting  the  beforementtoned 
precaution  of  examining  and  taking  advice  upon  his  title  before 
he  actually  sells,  immediately  after  the  signing  of  the  contract, 
to  deliver  a  clear  and  perfect  abstract  of  the  title,  as  already 
advised  upon,  which  will  avoid  any  imputation  of  delay  against 
him,  and  probably  much  expense  and  loss.  (^)  Thus  where 
the  title  in  the  abstract  was  not  satisfactory,  and  the  purchaser 
on  that  account  refused  taking  possession,  although  finally  a 
specific  performance  was  decreed,  yet  it  was  on  the  terms  of 
the  vendor  accounting  for  the  rents  received^  or  wbidi,  with- 
out his  wilful  default,  might  have  been  received :  (A)  and  it  la 
incttinbent  on  the  vendor  seeking  a  specific  performance,  and 
fitQl  more  subg  at  law,  to  show  that  be  bad  his  title  prepared. 


(b)  1  Sim.  &  Stu.  1 SS )  t  Id.  S9S. 
(e)  1  B.  &  Adolp,  677. 

(d)  1  Sim.  500. 

(e)  4  Run.  B.  118. 


(/)  Id.  1«I.  t«t. 

(g)  4nu,  t95i  Sugd.  V.  k  P.  if; 
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and  sent  a  proper  abstract  of  it  in  the  first  instance  and  in  due    CHAP.  IV. 
time  to  the  purchaser,  and  that  he  answered  all  reasonable      Vo  Rxiir 
inquiries  on  the  part  of  the  purchaser  within  a  reasonable  time     Pbops»tt. 
after  the  same  were  made ;  and  therefore  where  the  abstract 
delivered  was  imperfect,  it  was  decreed  that  the  vendor  should 
pay  the  costs  up  to  the  time  of  the  defects  being  supplied,  (i) 

A  purchaser  of  a  share  in  a  copartnership  business,  and  in  parch&ser'stak- 
freehold,  leasehold,  and  copyhold  lands,  does  not  waive  objec-  |°?  poM««5ott 

•  i_ifi*»  .  A«  t  before  convey^ 

tions  to  the  title  by  taking  possession  of  the  property  and  act-  anoe. 
ing  as  a  partner,  where  the  contract  stipulated  that  a  good  title 
should  be  made  by  a  specified  day,  and  it  appeared  to  have 
been  the  intention  of  the  parties  that  the  purchaser  should 
immediaiefy  and  before  that  day  have  the  possession,  (h)  It  is 
better  however  in  the  agreement  of  purchase  to  insert  express 
stipulations  to  the  same  effect,  and  also  to  regulate  the  terms 
of  possession  in  case  the  contract  should  not  be  coiqpleted.  {k) 

If  a  purchaser  of  a  lease  and  stock  of  liquors,  furniture,  and  Purcbaser's  im- 
goodwOl  of  a  public-house  improperly  object  to  complete  the  gJ^'^^^oT 
purchase,  he  will  be  compelled  to  do  so,  and  will  be  charged  at  time  appoint- 
with  rent,  taxes,  and  other  outgoings  paid  by  the  vendor  from  ceedings^them- 
the  time  when  he  ought  to  have  completed,  and  also  with  the  on, 
purchase  money  and  interest  from  the  same  time ;  and  if  the 
▼endor  be  obliged  to  keep  open  the  house  to  prevent  the  loss 
of  the  goodwill  of  the  trade,  the  purchaser  will  not  be  entitled 
to  any  rebate  or  allowance  for  occupation  rent  for  the  use  of 
the  house  and  furniture  by  the  vendor  between  the  time  when 
the  contract  ought  to  have  been  and  the  time  when  it  really 
waa  completed  ;  but  that  the  purchaser  was  not  liable  to  pur- 
chase any  fresh  or  substituted  stock  of  liquors,  &c.,  or  to  pay 
any  loasea  io  tke  trade,  (l)    In  such  a  oaae  it  seems  at  least 
advisable  for  the  vendor  to  give  the  purchaser  notice  of  the 
necessity  of  carrying  on  the  business  or  the  cultivation  of  the 
farm,  &c. ;  and  that  if  the  purchaser  will  not  take  possession, 
the  vendor  must  carry  on  the  same,  and  at  the  risk  of  the  pur- 
chaser. (»)    It  is  better  to  stipulate  expressly  for  such  an 
event,  (n) 

At  law^  in  an  action  against  a  purchaser  for  not  completing 
a  contract  of  purchase,  the  question  is,  whether  the  offered  title 
was  strictly  and  substantially  perfect  ?('o)  But  a  Court  of 
Equity  will  not,  unless  otherwise  specially  agreed,  enforce  spe*- 

0  1  Jac.  &  Mr.  €tS.  179,  ISO. 

[k)  3  Rum.  R.  17|.  (a)  See  t  Row.  R.  181. 

0  t  Id.  17U.  (•)  7  Bing.  S79  ',  8  Ring.  Sf6 ',  6  Biof. 

jm)  See  soggeitioiu  in  S  Rdm.  Rep.     ISl. 
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cific  performance,  if  the  title  may  give  rise  to  a  contest  at  law, 
or  be  doubtful,  though  it  might  after  discussion  at  law  be  holden 
sufficient,  (p) 

In  preliminary  agreements  for  leases,  Jt  is  better  to  enume- 
rate particularly  in  concise  terms  all  the  intended  stipulations 
and  covenants,  (;)  and  they  may  be  arranged  under  several 
enumerated  heads^  as  in  the  form  in  the  note.(r) 

Under  the  words  ^'  with  cdl  usual  and  reasonable  covenants," 
a  covenant  not  to  underlease  or  assign  will  not  be  implied,  and 
cannot  be  insisted  upon  by  the  lessor ;(«)  and  where  there  has 
been  an  agreement  by  brewers  to  grant  a  lease  of  a  public 
house  with  all  usual  covenants,  it  should  seem  that  a  covenant 
to  buy  all  beer  of  the  lessors  is  not  an  usual  covenant.  (/) 

It  frequently  occurs  that  before  a. formal  mortgage  or  charge 
upon  property  has  been  made,  there  is  a  preliminary  agree- 
ment, and  which  is  extremely  essential  for  the  security  of  both 
parties,  for  if  there  be  no  stipulation  in  writing  to  advance  the 
money,  the  intended  mortgagee  might  ultimately,  without  ade- 
quate reason,  decline  to  make  th^  promised  advance,  and  the 
proposed  mortgagor  would  have  no  remedy  for  the  disappoint- 
ment and  expense  he  had  incurred;  and  on  the  other  hand, 
the  agreement  should  stipulate,  that  in  case  the  proposed 
security  should  not,  in  the  opinion  of  one  or  more  conveyancers, 
be  sufficient  in  iitlct  or  upon  a  survey,  at  the  expense  of  the 
intended  mortgagor,  be  inadequate  in  value,  or  the  bargain 
should  fail  to  be  completed,  without  fault  of  the  proposed 
mortgagee,  then  the  intended  borrower  shall  pay  all  reasonable 
expenses  and  interest  on  monies  provided  and  kept  unpro- 


(p)  Id.  ib. ;  1  Jac.  &  Walk.  169  $  Sharp  (q)  See  in  general,  ante,  118 ;  1  Chit. 
V.  Adcock,  4  Russ.  R.  574.  See  furtlier,  £q.  Dig.  tit  Leases,  VII.  6fO ;  Covenant, 
poU,  chap.  Tiii.  as  to  tpecifie  perfomumce.       V.  $59. 

Suggested  form        (**)  Memorandum  of  an  agreement  made  this  — -*-  day  of A.D.  — ^  be- 

of  an  agreement  tween  A.  B.  and  C.  D,  for  executing  and  accepting  a  lease  of  a  farm,  buildings  and 

for  a  lease.  land,  with  the  appurtenances  of  said  A,  B.  in  the  parish  of on  the  following  terms  : 

1.  Premites  as  aforesaid,  messuage,  buildings,  land,  containing  at  least -^^  aeres, 
with  common  appurtenant  and  ways  at  anj  time  heretofore  tued  with  said  premises, 
(trees,  woods,  nnderwoods,  game  and  fisheries,  and  liberty  to  enter  to  hunt,  shoot  and 
sport  for  same  excepted).  2.  Terra,  twenty-one  years  from  Lady-day  last,  determin- 
able at  option  of  either  party,  at  expiration  of  first  seven  or  fourteen  yuars,  on  giving 

half-years  previous  notice.*   5.  Rent,  £ per  aiioom,  payable  quarterly,  fhee  from 

any  ded actions,  except  land  tax,  4.  Covenants  to  pay  rent  and  taxes,  except  land 
tax  and  sewers'  rate,  to  repair,  and  keep  and  leave  in  repair,  (damage  by  nre  and 
tempest,  or  acts  of  incendiaries  excepted).  HuAandry  covenants  as  follows :  [here 
enumerate  heads  of  special  stipulations].  Lease  to  contain  all  other  usual  and  proper 
covenants.    Signed,  A,  B.  and  C.  D,    Witness  to  signatures,  £.  F.  and  O.  JET. 

(i)  12  Ves.  179, 186 ;  3  Bro.  C.  C.  639 ;     might  be  implied,  unless  the  custom  of  the 
15  Ves.  328,  250,  264.     But  see  3  Anst.      country  were  generally  against  it. 
700,  where  it  was  held  that  such  a  covenant         (t)  Peake,  Rep .131. 

*  Unless  especially  provided,  the  option  ii  at  law  and  in  equity  only  in  lessee, 
3  Bos.  &  Put.  399,  442 ;  17  Ves.  363. 
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ductive,  or  that  the  money  should,  pending  the  investigation    CHAP.  iv. 
of  the  title,  be  vested  in  some  productive  fund.     In  general,  in      to  Rbal 
a  Court  of  Equity,  where  there  has  been  an  agreement  to     P»of»bty. 
grant  a  rent  charge  or  other  security,  even  on  particular  lands, 
the  engagement  will  be  construed  to  have  been  effectually  to 
charge  every  other  land  of  the  party  agreeing,  in  case  the  title 
to  the  particular  land  should  turn  out  defective,  and  performance 
will  be  decreed  accordingly,  but  it  is  advisable  for  a  mortgagee 
to  require  a  specific  covenant  to  that  effect.  («) 


rancet  in 


3»  RequuUes  of  Conveyances  in  general.    We  cannot  here  t.  ReqaisUetof 
assume  to  consider  all  the  requbites  of  deeds  of  conveyence  or  ^^^i*' 
lease  even  in  general,  and  can  only  refer  to  the  general  works 
and  notice  a  few  material  recent  decisions  not  perhaps  to  be 
found  in  other  treatises,  (x) 

In  describing  the  praises  in  the  conveyance^  it  is  advisable,  Premitef. 
especially  when  the  estate  is  copyhold,  or  intermixed  with 
copyhold,  to  preserve  the  ancient  descriptions,  and  if  there  has 
been  any  alteration  or  fresh  survey,  to  add  a  very  minute  and 
accurate  modern  description,  (y)  as  thus,  ^*  heretofore  known 
and  described  as,  &c.  (stating  the  old  description,)  and  as  con- 
taining by  estimation acres  more  or  less,  but  now  more 

commonly  called  and  known  by  the  name  and  description  of, 
Sec.  and  containing  by  recent  admeasurement acres  sta- 
tute measure."  We  have  further  considered  the  expediency 
of  ascertaining  whether  a  supposed  right  of  common,  or  any 
other  easement,  the  benefit  of  which  the  purchaser  intends 
shaU  be  included  in  his  purchase,  has  not  been  extinguished  by 
unity  of  seisin,  and  if  there  be  the  least  doubt,  then  not  only 
to  insert  the  usual  description  of  all  appendants  and  appurte- 
nances, but  a  fresh  express  grant  of  such  common,  or  way, 
8cc«  and  to  add,  and  '*  all  commons,  ways,  &c.  now  or  hereto- 
fore usually  had,  used  or  eigoyed^  with  the  principal  property 
conveyed,  or  any  part  thereof."(sr)  It  has  recently  been  decided, 
that  a  conveyance  of  a  messuage,  with  all  ways  thereto  apper- 
taining or  belongings  would  not  pass  a  way  used  with  the 
premises,  but  which  had  been  extinguished  by  unity  of  seisin, 
the  word  *^  belonging'*  being  synonymous  to  **  appertaining,'' 
and  not  equivalent  to  the  term  used.{a) 


(«)  1  Sim.  &  Sin.  6tt,  6«t.  (v)  il»<«,M7,note(0;  4Ros8.R.ffir; 

(x)  See  in  seneral  Com.  Dig.  Fait. ;  7  Bar.  &  C.  t4fl. 

Sogd.  V.  &  P.;  f  Bla,  Com.  with  the  (s^  Ante,  156, 157. 

notes,  f95  to  344;  Preston  bn  Convejr-  (a)  Barino  ▼.  Rhoda,   K.  B.  Hil.  T. 

andng ;  Cruise's  Digest.  18SS. 
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As  a  deed  may  operate  various  ways,  and  on  different  estates 
and  interests  in  the  same  property^  conveyancers  usually  insert 
various  terms,  to  enable  die  grantee  to  elect  to  take  the  estate 
by  various  means,  and  this  seeming  superfluity  of  words  it 
therefore  still  recommended.  (6) 

A  deed  or  proposed  conveyance,  when  executed,  may  operate 
in  various  ways,  and  he  to  whom  the  deed  is  made  shall  have 
the  election  which  way  to  take  it,  and  may  take  it  in  that  way 
as  shall  be  most  for  his  advantage  ;(0  and  therefore  if  a  man 
for  money  demises,  grants,  bargains  and  sells  his  land  to  J»  S. 
for  years,  the  latter  has  his  election  to  take.it  either  by  demise  at 
common  law,  or  by  bargain  and  sale,(d)  bnt  such  election 
must  be  made  by  the  party  to  the  deed,  and  not  by  a  stranger,(tf) 
therefore  unless  it  be  averred  that  in  fact  J.  S.  entered  so  as  to 
perfect  the  estate  for  the  term  under  the  demise,  he  ^ad 
merely  an  interesse  termini,  unless  it  he  averred  and  proved 
that  J.  S»  elected  to  take  the  term  as  under  a  bargain  and  sale, 
and  operating  under  the  statute  of  uses,  {e)  and  therefore  where 
a  defendant  in  replevin  made  cognisance  under  a  power  of  dis- 
tress, for  an  annuity  granted  by  O.  T.  to  H*  in  Sept.  1806, 
and  the  plaintiff  pleaded  that  previously,  via.  in  May,  1806, 
said  O.  T.  for  securing  another  annuity,  and  in  consideration 
of  3,000/.  granted,  bargained,  sold  and  demised  the  premises  in 
White  Acre  to  F.  for  89  years ;  this  was  held  no  bar,  vrithout 
alleging  entry  by  J^.,  so  as  to  make  the  demise  for  99  years 
operate  and  pass  that  term  as  a  lease  at  common  law,  or  that  JP. 
elected  that  the  deed  should  enure  by  way  of  bargain  and 
sale.  (/)  Deeds  are  to  be  construed  and  be  given  effect  to,  if 
possible,  so  as  to  effectuate  the  intent  of  the  parties,  (jf)  and 
where  a  double  purpose  is  intended,  and  the  words  are  large 
enough,  such  double  purpose  may  be  carried  into  effect ;  as 
where  the  same  lease  and  release  were  held  to  pass  not  only 
a  reversion  in  fee,  but  also  a  term  out  of  which  a  shorter  term 
had  been  carved,  so  as  to  entitle  the  vendee  to  recdve  the  im- 
proved rent  payable  by  the  sub-lessee,  and  not  to  merge  the  in- 
termediate term  in  the  reversion  in  fee.  (A)  In  pleading  a  deed 
containing  several  words,  and  which  might  operate  various  ways, 
the  pleader  should,  when  the  sense  and  legal  operation  is  clear, 
state  such  operation  accordingly,  (•)  but  when  the  legal  opera* 


(6)  Afitt,  as  to  the  double  operation,  aad 
note,  151, 152 ;  1  Preston  on  Abstracti,  93. 
(c)  Shep.T.  83;  8  Bing.  106. 
{d)  8  Coke,  35,  b. 
(e)  8  aiog.  106. 


(/)  8  Bing.  9t. 

(r)  Sbep.  T.  87 ;  Wines,  3S7. 


to  336. 


7  Bing.  761. 

See  t  Sannd.  976;  1  Cliit.PI.  SS4 
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tion  is  uncertaiiii  then  it  seemt  to  be  the  safer  course  to  state 
that  part  of  the  deed  verbatim,  {k)  In  the  latter  case,  howeveri 
it  is  necessary  to  aver  such  facts  as  were  essential  to  completely 
past  the  legal  interest,  as  an  entry  of  the  lessee^  or  his  election 
that  the  lease  should  operate  as  a  bargain  and  sale.(/) 

To  constitute  a  deed,  it  must  have  been  delivered  as  such;(i»)  Signature  and 
but  a  eignature  is  not  essential,  unless  in  cases  under  the  statute  pl^^^^^d  ^ 
against  frauds,  and  m  deeds  executed  under  powers  ;(ii)  and  conseqaeoces  of 
a  release,  to  be  effectual,  need  not  be  signed  as  well  as  sealed«(o)  parSM^B^?  ^' 

In  a  conveyance  of  corporeal  or  incorporeal  property,  the  «»catms* 
eiiate  or  interest  passes  though  a  trustee  do  not  execute,  or 
only  one  of  them ;  for  it  is  a  legal  inference  that  all  deeds,  whe* 
ther  deriving  their  effect  from  the  common  law  or  the  statute 
of  uses,  do,  immediately  upon  their  execution  by  the  grantors, 
divest  the  estate  out  of  them,  and  vest  or  put  it  in  the  party  to 
whom  the  conveyance  is  made,  though  in  his  absence  and 
without  his  notice,  till  some  disagreement  to  such  estate 
appear,  (p)  If,  however,  neither  trustee  executed  or  assented, 
but  dissented,  it  might  be  otherwise ;  (g)  and  if  a  debtor,  with  a 
view  to  delay  an  execution  creditor,  or  hb  creditors  in  general, 
were  to  execute  such  a  conveyance,  and  die  grantee  do  not  in 
fiwt  accept  the  benefit  of  the  conveyance,  it  should  seem  that 
the  same  might  be  treated  as  inoperative ;  and  in  such  case 
no  fitfmal  diselaimer  by  deed  would  be  necessary,  though  where 
com  trustee  accepts,  and  the  other  not,  disclaimer  by  deed 
might  be  advisable,  (i*)  And  it  was  on  these  principles  held 
that  where  an  insolvent,  by  a  composition  deed,  conveyed  to 
four  trustees,  upon  trust  to  sell  and  apply  the  proceeds  rateably 
in  discharge  of  his  debts  amongst  all  his  creditors  who  should 
execute  the  deed,  provided  that  the  trustees  and  creditors 
should,  on  a  named  day,  make  proof  of  their  debts,  if  required, 
and  exeeuie  thai  deed,  and  the  creditors  thereby,  as  a  release 
ot  their  debts,  covenanted  not  to  implead  the  insolvent,  and  the 
deed  was  executed  by  only  two  of  the  trustees,  it  was  held  that 
the  deed  was  not  dierefore  void,  and  that  the  debt  of  a  trustee 
who  had  executed  it  was  thereby  extinguished,  and  that  he 
oould  not  sue  out  a  commission  of  bankruptcy,  the  property 
bemg  vested  in  the  two  trustees,  (s)    A  conveyance,  like  other 


(k)  P«r  Abbott,  C.l.  and  BBtl«y»  J. 
inS  B.&  Aid.  69,70;  1  Bur.  6c  C.35S. 

(i)  8  Bing.  99, 10€. 

(«)  t  East,  isr ;  Cm.  Die.  fait.  O. 
As  to  eicnw,  %e€  6  Tannt  19,  iifn,  804,  n. 

(n)  17  Vm*  J.  459 ',  Com.  Dig.  Fait, 
B.i. 

(p)  Tmmtan  r,  PepUa,  6  Mad.  lUp. 
eontLiaed  by  Gddart. 


attd  I 


)  4Craise,  i%i  OiIb.Utes,9S4,0O5) 

ioartfaaons.  Com.  Dig.  Fait,  O.  od. 

by  Hammond ;  S  Vent.  tOl  $  S  Mod.  296. 

(q)  l&maU  ▼.  Mmoood,  9  Bat.  k  Cm. 

aoo ;  4  Ves.  9t* 

M  Ai  itt4Vei.  97}  9  Baf.  &CrM. 
307  to  309;  and  tea  3  Baf.  &  Aid*  Sl| 
U  to  disclaimer  hj  d$&d, 
(i>  9Baf.flt  Cns.  500;  4  Vat. 97. 
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CHAP.  IV,     deedSi  may  be  delivered  as  an  escrow,  but  the  bargainee  can- 
To  Rbal      not  be  divested  of  the  estate  if  he  afterwards  duly  perforin  his 


ConMquences  Although  any  material  alteration  in  a  deed,  without  a  par- 
of  miBtakes  and  ty*8  Concurrence  and  after  it  has  been  executed,  will  invali- 
date the  deed,  and  preclude  any  person  from  suing  him  there- 
upony(u)  and  also  render  a  fresh  stamp  necessary ;  yet^  as  far 
as  respects  the  transfer  of  ^states,  or  interests  in  real  property 
or  chattels  real,  it  equally  passes  as  if  there  had  been  no 
alteration,  and  remains  in  its  former  state;  and  therefore,  where 
a  deed  of  conveyance,  under  which  the  lessor  of  the  plaintiff 
claimed  title  to  certain  soU,  in  an  action  of  ejectment,  was 
proved  after  it  had  been  executed  to  have  been  altered  in  a 
material  part,  it  was  held  that  although  the  deed  was  thereby 
rendered  wholly  inoperative  and  void,  yet  that  as  the  estate 
which  originally  passed  by  it  remained  vested^  the  deed  ought 
to  be  admitted  in  evidence,  {v)  So  the  filling  up  the  blanks  in 
a  deed  after  it  has  been  executed  by  the  conveying  party 
will  not  prevent  the  estate  from  passing,  (x)  So  where  by  mis- 
take a  conveyance  had  been  executed  to  certain  uses  therein 
expressed,  and  which  were  afterwards  by  another  deed  revoked, 
and  different  uses  declared  by  another  deed,  the  latter  was 
held  inoperative,  because  the  estates  were  already  vested  by 
the  first  deed ;  and  it  was  held  to  be  necessary  to  resort  to  a 
Court  of  Equity  to  compel  the  parties  in  whom  llie  interest  had 
vested  to  convey  such  interests  to  the  new  uses,  (j/)  And  the 
*  defacing  or  cancelling  a  deed  will  not  in  any  case  divest  pro- 
perty which  has  once  passed  ;(2r)  and  this  is  one  reason  why 
mere  cancelling  a  lease  will  not  operate  as  a  surrender,  (z) 

Whilst  the  contract  of  sale  or  mortgage  is  open  and  pro- 
ceeding, the  abstract,  though  prepared  by  and  at  the  expense 
of  the  vendor,  is  the  property  of  the  purchaser,  and  he  might 
maintain  trover  for  it  against  Ihe  vendor ;  but  after  the  sale 
has  been  broken  off,  it,  as  well  as  any  opinion  thereon,  is  the 


Custody  of  ab- 
•trect  and  drafts 
of  deeds. 


(0  6  Taunt.  1$ ;  and  see  2  Yes.  &  B. 
148;  9  East,  360. 

(tt)  Com.  Dig.  Fait. ;  and  see  1  Bar. 
&  Cres.  682,  as  to  the  effect  of  alterations 
at  common  law ;  and  under  stamp  act  in 
general  see  Chiity  on  Bills. 

(o)  4  B.  &  Aid.  675  ',  2  Bla.  C.  508, 
n.  25 ;  and  see  per  Holroyd,  J.  in  3 
Stark.  Rep.  60,  61,  note.  In  4  Bar.  & 
Aid.  675,  Holioyd,  J.  stated  that  to  be 
the  rule  of  law,  and  Uiat  a  most  material 
altenition,  after  the  principal  oonyeying 
party  of  the  legal  interest  had  executed, 
but  pefon  the  other  parties  executed,  did 


not  preTent  the  deed  from  passing  the 
estate ;  and  Lord  Tenterdeo  and  Bayley 
and  Littledale,  Js«  concurred.  But  see 
distinctions  in  2  Ilio.  Co.  lit.  233,  note 
13,  as  to  fraudulent  alterations  by  a  party 
to  whom  a  conveyance  has  been  made. 

(x)  'S  Bing.  368 ;  2  Moore  ^  P.  663, 
S.  C. 

[y)  3  Taunt.  342,  376  ;  3  Russ.  399. 

>)  2  H.  Bla.  263 ;  4  Bar.  &  Aid. 
675  i  and  see  1  Bar.  6c  Cres.  682,  as  to 
breaking  off  the  seal  of  one  of  soTeral 
parties. 
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property  of  the  vendor,  for  otherwise  his  tide  might,  at  any     CHAP.  IV. 
indefinite  time,  be  exposed  to  strangers ;  (a)  and,  for  the  same       ^^  ^^' 
reason,  no  copy  can  in  that  case  be  kept  by  the  purchaser,  (a)       Propibty. 

The  drafU  of  conveyances  and  deeds  prepared  at  the  expense 
of  the  purchaser  belong  to  him  and  not  to  his  attorney,  unless 
he  have  a  lien,  and  then  only  until  it  has  been  satisfied.  (6) 

At  present  the  necessity  for  registering  conveyances  and  Registry  of 
incumbrances  on  estates  is  confined  to  particular  counties,'  as  nodce  t^reof. 
Middlesex,  certain  parts  of  Yorkshire,  and  Kingston-upon- 
HulL  (c)  It  would  be  beyond  our  present  purpose  to  discuss 
the  expediency  of  extending  the  local  provisions  to  the  whole 
of  the  United  Kingdom.  It  should  seem  essential  to  prevent 
a  second  charge,  for  no  indictment  for  fraud  in  obtaining 
money  by  a  second  transfer  or  mortgage,  concealing  a  prior 
incumbrance  and  even  covenanting  absolutely,  is  sustainable,  (fi) 


sary. 


.    We  have  seen  that  the  statute  against  frauds  now  requires  TtMiy,  Vuk- 
a  toriting  signed  in  all  cases,  though  at  common  law  bl  parol  con-  ^^j,^^^ 
tract  of  sale  accompanied  with  livery  was  valid  ;  {e)  the  statute  of  conveyance, 

«  ..1  .1  •  1  !•/(•  •      charge  ot  liccnit, 

however  neither  at  law  nor  in  equity  makes  any  difference  in  ingeneraL 
pleading  a  feofiment  or  other  writing  whatever,  either  in  a  de- 
claration {/)  or  bill  in  equity,  {g) 

It  has  always  been  necessary  to  have  a  grant  or  demise  utider  First.  Wben  a 
seal  to  pass  any  interest  in  incorporeal  things  lying  in  grant  ^^  '*  °®^'' 
and  not  in  livery ;  (h)  and  a  parol  license  could  not  at  common 
law,  still  less  since  the  statute  against  frauds,  pass  any  interest 
in  any  thing  incorporeal ;(h)  and  therefore  it  has  been  held  that 
in  case  of  a  lease  f^r  a  term  of  years  of  tithes^  (i )  or  of  a  several 
fishery  in  an  armNof  the  sea,  that  not  being  a  territorial  posses- 
sion, (£)  will  not,  without  instrument  under  seal,  vest  any  legal 
interest  in  the  grantee.  So  where  a  rector  demised  his  tithe  by 
instrument  not  under  seal,  it  was  held  that  the  lessee  could 
not  be  deemed  the  legal  owner  or  occupier  so  as  to  be  rateable 
to  the  poor,  and  that  therefore  the  lessor  must  be  considered 
to  be  still  the  owner  and  occupier.  (/) 

So  no  freehold  interest  in  land  or  other  corporeal  property, 


(a)  2  Taunt.  «76,  «78 ;  Sugd.  V.&  P. 
386,  387. 

(6)  7  Bar.  &  Cres.  5«8. 

(f )  Sagd.  V.  &  P.  8ih  ed.  693,  484, 
and  Index,  tit.  Register;  3  BU.  C.  343, 

(d)  Rex  ▼.  Codrutgton,  1  Car.  &  P.  661. 
As  to  clandestine  mortgages,  4  &  5  W.  3, 
c.  16 ;  Chit.  Coj.  Stat.  389,  and  notes ; 
aiidsee5B.&  Aid.  142. 

(c)  AnU,  J9«,  293. 

VOL.  I. 


(/)  1  Saund.  «11,  note  2;  276,  note 
1,2;  1  Chit.  Pi.  254,  332;  but  quote 
in  a  plea.  Id.  ibid. ;  Ra^m.  450  ;  Steph. 
2ed.  418,419. 

(g)  1  Sim.&Stu.  .543. 

(h)  7  Bing.  687,  691  ;  5  B.  &  Cres. 
221,  875 ;  8  Id.  293  ;  9  Id.  479  ;  4  Man. 
&  Rvl.  427 ;  ante,  220. 

(t)  9  B.  &  Cres.  479. 

(fc)  5  Id.  875. 

(I)  9  Id.  479  ;  ante,  220. 
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ctiAl^.  IV.  4ft  for  the  term  of  life,  can  be  effectaally  created  without 
^i/r^i^  deed ;  (m)  and  therefore  it  was  held  that  a  deaalse  from  year  to 
pBOFBttTv.  year,  determinable  only  at  the  option  of  the  tenant,  was  Toid, 
becauaKe  it  amounted  to  a  lease  for  his  life,  which,  being  a  free- 
hold interest,  could  not  p^ss  without  deed,  {n)  And  on  the 
same  grOtad  it  was  held  that  a  parol  license,  though  for  ade^ 
qvMte  e^^lteideratioii,  by  the  rector  to  a  person  to  erect  a  vault, 
and  thtit  th^  piarty  diall  have  the  sole  right  of  burymg  therein,  is 
inOperatire  for  waMof  a  deed,  and  revocable  at  pleasure  ^  so 
that  the  latter  oottld  not  sue  the  former  for  introducing  Uie 
body  of  another  person  into  the  vaults  (o) 

Another  rule  is,  that  no  enmmoii  law  Conveyance,  as  a  feolF* 
ittMt,  dan  pass  a  IVeehold  estate  to  cdmmieme  fn jf^«ro,  uafess 
by  renteinder  or  twersiiMi.  Thus  a  connnon  law  conveyanoe 
to  3k  to  hold  to  hiKn  and  his  heirs  fnM  Midhaelmas  ne:rt,  or 
from  the  end  of  three  years,  is  void ;  though  such  a  conveyance 
to  hold  innnediately  to  A.  for  tlie  term  of  three  years,  and  horn 
the  eKpii^tion  of  that  time  to  B.  for  ever,  then  the  conveynnco 
w$H  operate  accordinj^y.  (p)  But  deeds  operating  ^nder  the 
statute  of  U8es>  such  as  bargain  and  sale,  covenant  to  stand 
seised,  or  a  conveyance  to  uses,  or  even  a  devise^  may  give  an 
estate  of  freehold  to  commence  infuturo;  as  a  bargain  and  sale 
to  A.  and  his  heirs  from  and  after  Mlchaehnas  day  now  next 
ensnSng,  is  good,  and  the  use  in  the  mean  time  results  to  the 
bargahvor  or  to  his  heir,  (q) 

Another  rale  is,-thait  no  revenioth  even  after  a  tenancy  from 
year  to  year,  can  pass  without  deed,  (r) 

We  may  here  nodce  another  general  rule,  that  conveyancee 
to  tues  are  to  be  comtrued  the  same  as  common  law  convey- 
ances, (a) 

Weishall,  when  considerfag  parol  and  other  tfeeinisv,  find  wliaft 
exceptions  have  been  ^Bowed  in  their  favour  from  these  rules.  (I) 
In  the  hiBlanCeB  where  a  deed  is  es^fential  to  create  an  iMerM 
Cft  contlnne  a  r^t,  we  riiall  observe  thkl  the  ioslsrument,  how- 
ever imperfect,  will,  until  countermanded,  so  far  operate  as 
a  Hoense  as  at  least  to  render  what  the  piMy  has  done  under  it 
lawful  or  excusable ;  and  perhaps,  if  sudden^  prohibited  from 
continuing  to  enjoy  the  property  or  easement,  he  woxsUi  be 
entitled  to  emblements. 

(m)  8  East,  167 ;  7  Bkig.  688.  (a)  2  Prest.  Conv.  157  ;  1  Saund.  Um% 

<ft)  8  East,  167.  &  Trasta,  f  S8 ;  2  Id.  98. 

(«)  5  B.  &  Crea.  ^1 » 876 ;  8  Id .  MS,         (r)  7  B.  &  €re«.  S48. 
f  93 ;  9  Id.  479 ;  6  Eiet,  167  ;   7  Bmg.         (t)  W4tte»,  iSO. 
687. 691 .  (0  Pott, 3S6,SS7,  fit. "  Lieem^." 

(p)  2  Bla.  C.  165. 
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With  FMpect  to  the  choice  of  the  particular  mode  of  convey-    CHAP.  nr. 
aDce  or  kind  of  deedi  there  are  no  certain  general  rules  to  be     ^  r^" 
followed  by  conveyancers^  but  it  must  in  each  particular  instance     p»o>»»tY' 
depend  upon  the  peculiar  circumstances,  and  more  especially  Secondly,  oftu 
with  reference  to  the  nature  of  the  subject-matter  of  the  con*  ^|]^i^I^  *"' 
veyanoe  and  of  the  title  of  the  party  conveying,  and  whether  he  ^^"^^^f^ 
has  the  legal  or  equitable  estate,  and  whether  it  is  in  possession,  cMv^nee / 
remainder,  or  reversion,  and  whether  the  interest  in  it  be  vested 
or  contingent*    In  treating  of  the  several  conveyances  we  shall 
have  occasion  to  consider  their  propriety  as  connected  with 
many  of  these  facts. 

The  same  modes  of  conveyance  are  to  be  adopted  to  pass  an 
estate  by  way  of  mortgage  or  in  seitlemeHt  as  if  it  were  an  abio^ 
Imte  conveyance,  with  the  exception  of  the  difference  in  mort- 
gage deeds  of  provisoes  for  redemption,  and  covenants  for  repay- 
me&t  of  money  advanced,  and  for  title,  the  lattor  of  which  are 
mare  general,  and  not  limited  to  the  act  or  omissiott  of  the  grantor. 

In  ccnveyanoes  of  eqtdiable  interests  or  of  equities  of  redemp* 
tion  of  mortgages  in  fee,  (v)  subject  to  the  prior  charge,  the 
JUfiference  arises  principally  fromjthe  drcumstanoe  of  the  legal 
estate  not  being  in  the  party  conveying,  and  the  rule  that  a 
person  cannot  be  seised  of  an  equity  to  a  use.  Where  the 
equitable  interest  is  intended  to  be  conveyed  to  the  party  in 
poMessiam,  in  whom  the  legal  estate  is  ox  is  supposed  to  be 
vested,  a  release  alone  is  sufficient,  operating  at  common  law, 
or  by  mere  contract  or  grant;  but  where  such  interest  is  to  be 
transferred  to  a  stranger^  the  proper  and  formal  mode  of  effect- 
ing such  object  would  be  either  by  assignment,  or  grant,  or  by 
devise.  Such  an  interest  cannot  be  conv^ed  by  feoffinent  or 
bargain  and  sale,  nor,  strictly  speaking,  by  lease  and  releasee. 
But  both  in  this  and  the  fonner  case  it  is  most  usual  in  prac- 
tice to  adopt  the  ccmveyance  by  lea9e  and  release^  for  this  rea- 
son, that  in  case  there  should  be  any  freehold  estate  or  interest 
1^  in  the  mortgagor,  then  the  bargain  and  sa^le  or  lease  for  a 
year  would  operate  on  such  estate,  and  with  the  release  pass 
that  also;  and  if  there  shoold  not  be,  then  the  release  would 
operate  as  a  common  release  to  pass  the  equity.  But  in  the 
latter  case,  of  a  conveyance  of  the  equity  to  a  stranger  by  lease 
and  release,  it  would,  it  is  apprehended,  be  advisable,  after  the 
word  release  (in  the  latter  deed),  to  superadd  words  of  assign- 
ment, so  as  to  give  a  corresponding  double  operation. 

(»)  Ad  eqoity  of  redenpdon  on  a  other  freehold  expectant  on  a  term,  wbe- 
mortgage  ibr  ytan  is  like  a  reverfion  in  ther  bj  lease  or  otherwise ;  7  Bar.fc  Cres. 
any  other  person,  to  be  conveyed  as  any      f  49. 
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tJHAP.  IV. 

I.  Rights 

TO  Ubal 

Propebtt. 


1.  Common  Law  Conveyances. — The  principal  conveyances 
at  common  law  were  by  feoffment  and  grant ;  the  former  appli* 
cable  to  corporeal,  the  latter  to  incorporeal  property.  With 
respect  to  corporeal  property,  the  leading  feature  which  distin- 
guishes the  feoffment  or  conveyances  at  common  law  from  those 
which  derive  their  effect  ii*om  the  statute  of  uses,  is  this,  that 
in  conveying  by  feoffment,  the  principal  and  most  material  fact 
to  be  attended  to  is  the  actual  delivery  of  seisin  or  possession 
in  fact,  by  the  party  selling  to  the  party  buying,  which  must  be 
done  either .  by  the  parties  themselves  in  person,  or  by  some 
person  duly  authorized  by  regular  power  of  attorney,  conse- 
quently rendering  it  necessary  that  4he  parties  or  their  agents 
should  be  actually  present  upon  the  land  sold  and  intended  to 
be  conveyed.  But  in  respect  of  those  conveyances  the  opera- 
tion of  which  depends  upon  the  statute  of  uses,  it  is  quite  dif- 
ferent, for  it  is  not  necessary  that  either  of  the  parties,  or  any 
person  by  their  authority,  should  be  upon  the  land,  or  should 
ever  have  seen  the  property  which  forms  the  subject-matter  of 
the  conveyance :  and  thus  an  estate  in  Yorkshire,  of  ever  so 
great  value,  may  be  conveyed  by  one  party  to  another  in  Lon- 
don, or  at  any  other  great  distance,  (x) 


1.  FeoffmcDt. 


1.  A  Feoffment  with  livery  of  seisin,  excepting  from  the  in- 
convenience of  livery  of  seisin,  is  the  best  mode  of  conveying 
real  property  corporeal  of  small  value,  and  the  title  to  which  is 
merely  long  possession  exceeding  twenty  years,  or  is  shown  by 
a  clear  lineal  descent  from  grandfather  to  father,  and  from 
father  to  son,  and  which  is  not  encumbered  by  outstanding 
terms,  and  of  which  the  vendor  himself  being  iii  possession 
may  readily,  in  the  presence  of  several  witnesses,  deliver  seisin 
to  the  purchaser.  And  if  a  tenant  for  years  and  not  for  life  be 
in  possession,  the  lessor  may,  with  the  consent  of  the  tenant, 
convey  the  fee  by  feoffment  and  livery  of  seisin,  (z)  And  it 
should  seem,  that  when  there  is  an  outstanding  term,  the  fee 
may  nevertheless  be  conveyed  by  feoffment,  and  the  term  by 
distinct  assignment  to  a  trustee,  (a)  A  feoffment  by  deed  to  a 
near  relation  and  his  heirs,  but  without  livery  of  seisin,  will  be 
construed  and  given  effect  to  as  a  covenant  to  stand  seised.  (6) 


'  (r)  See  9  Sand,  on  Uses  and  Trusts,  a 
work  which  cannot  be  too  deeply  studied. 

(%l)  St?e  in  general  Com.  Dig.  Feoff- 
ment; t  Bla.  C.  309  to  337  ;  Tho.  Co. 
Lit.  FeoffiDcnt,  and  see  form,  t  Bia.  C. 
Appendir. 

(s)  Watkins'  Conv.  161 ;  and  see  7  Bar. 


&  Cres.  347,  «48 ;  2  Bla.  Com.  315  ; 
post,  318,  n.  (g).  Surrender. 

(o)  e  Scho.  &  Lcf.  73 ;  and  3  Bar.  & 
Cres.  383  ;  Sugd.  V.  6c  P.  274,  note  I. 

(6)  2  Ves.  Jun.  226  ;  4  Bro.  C.  C.  353 ; 
1  Vjem.  40,  141. 
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But  the  trouble  of  the  vendor  attending  on  the  premises  to  de-    CHAP.  IV. 
liver  seisin,  and  the  risk  of  being  unable  to  prove  livery  of  seisin      ^o  FUal' 
at  a  future  time,  and  the  circumstance  of  no  expense  being  saved     Property. 
on  the  stamp,  generally  induce  conveyancers  to  prefer  a  convey- 
ance by  lease  and  release,  which  contains  words,  and  is  capable 
of  t>perating  in  various  ways  in  favour  of  the  purchaser.    Where^ 
however,  a  deed  of  feoffment  has  been  followed  by  possession, 
a  jury  ought  to  presume  the  livery  of  seisin  to  have  been  made.(c) 
In  stating  a  feoffment,  whether  in  a  declaration  or  a  plea,  it 
suffices  to  allege  that  A.  B,  enfeoffed  C.  D.  without  alleging 
livery  of  seisin,  (rf) 

Though  feoffments  are  not  so  frequently  in  use  as  convey- 
ances under  the  statute,  yet  they  are  frequently  adopted,  where, 
by  their  tortious  operation,  they  may  have  an  effect  not  to  be 
produced  by  the  latter,  as,  for  instance,  in  barring  or  destroy- 
ing contingent  remainders,  future  uses,  and  powers,  in  clearing 
disseisins,  &c.,  and  otherwise  in  curing  defective  titles* 

£.and3.  Gifts  and  Grants  are  distinguished  only  by  the  term  t.  and  3.  Gifts 
give  being,  introduced  into  the  deed  when  the  conveyance  is  "*  ^"°***  ^*^ 
gratuilouSy  and  which  expresses  rather  the  motive  of  the  party 
conveying  than  any  particular  description  of  conveyance,  for, 
in  other  respects,  the  terms  are  the  same  as  in  any  other  con- 
veyance, which  may  equally  well  operate  as  and  be  termed  a 
gift,  if  it  be  not  for  valuable  consideration.  A  grant  is  either 
by  indenture  or  deed-poll,  by  which  the  grantor  conveys  some 
property,  (usually  incorporeal  hereditaments^if))  such  as  com- 
mon of  pasture,  an  advowson,(g)  exclusive  use  of  light  and  air 
over  a  man's  land,  or  the  use  of  flowing  water,  (/i)  a  several 
fishery  in  a  navigable  river,  and  tithe ;  interests  in  which,  we 
have  seen,  can  only  be  created  by  instrument  under  seal,  they 
not  being  capable  of  passing  by  livery  of  seisin,  and  lying  only 
in  grant,  (i)  So  a  deed  is  essential  to  create  or  pass  a  freehold 
right,  as  for  term  of  life,  in  any  easement,  {k)  A  grant  under 
seal  also  is  a  proper  conveyance  to  a  stranger  without  livery 
of  a  reversion,  expectant  on  the  determination  of  a  tenancy  for 
years,  or  from  year  to  year,  and  without  a  lease  and  release, 
which  are  not  essential,  though  generally  adopted.  {I) 


(c)  Se«  2  Bac.  Ab.  Feoffment,  G48. 

(d)  1  Chit.  PI.  253  ;  2  Saund.  305, 
note  13  ;  Co.  Lit  303,  b. ;  Cro.  £liz.  401 ; 
Cro.  Car.  101. 

(e)  See  in  general  2  Bla.  C.  316,  317  ; 
Tho.  Co.  Lit.  Grant;  Cora.  Dig.  Grant. 

(/)  7  Bing.  691;  5  B.  &  C.  221, 
875,  Tithes ;  9  Bar.  &  Cres.  478  ;  8  Bar. 
&  C.  S93. 


{g)  Cura.  Dig.  Grant. 

{h)7  Bing.  691. 

(t)  Id.  ibid.  J  ante,  JOS,  f04. 

\h)  5  Bar.  &  Cres.  221 ;  8  B.  &  C.  293. 

(0  Doe  V.  Cole,  7  Bar.  &  C.  248,  249 ; 
Kd  qutere  whether,  by  content  of  the  tenant 
in  possession,  a  feoffment  might  not  be 
made  to  a  stranger.  Id.,  Watkins  on  Con- 
Tcy.  161 ;  pmt,  318,  n.  (g). 
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Ail  liuddfl  and  corporeal  hereditaments  lie  in  lirery  or  in  grant, 
and  they  do  not  lie  in  livery  when  the  party  intending  to  convey 
cannot  give  immediate  possession.  When«  therefore,  lands  are 
in  possession  even  of  a  tenant  from  year  to  year,  the  landlord 
cannot  strictly  (excepting  by  his  consent  (m))  convey  by  mere 
feoffment  and  livery,  for  he  is  only  a  reversioner,  and  he  may 
therefore,  without  lease  and  release,  and  by  mere  deed  of  gnmt, 
convey  his  reversion,  for  his  estate  properly  lies  in  grant.  (») 
Conveyancers  prefer  a  lease  and  release  in  all  cases,  because 
those  modes  of  conveyance  operate  in  all  ways,  and  contain 
words  to  pass  estates  in  possession  as  well  as  in  reversion ;  (n) 
and  another  reasoii  for  adopting  the  lease  and  release  is,  that 
there  is  then  no  necessity  for  adducing  proof  that  there  was  a 
particular  estate  or  term  in  existence  to  make  it  a  remainder. 

A  grant  at  common  law  is  an  innocent  not  a  tortious  convey-, 
ance,  and  passes  only  such  an  estate  in  the  property  conveyed 
as  the  grantor  may  lawfully  have,  and  consequently  will  not 
cause  a  forfeiture,  (o) 

A  grant  is  generally  used  for  the  purpose  of  passing  incor- 
poreal hereditaments,  which  may  be  also,  it  is  observable,  con- 
veyed by  surrender,  lease  and  release,  and  bargain  and  sale, 
without  the  word  '*  grant,"  and  hence  it  is  said  that  any  other 
words  which  show  an  intention  to  pass  the  property  will  be 
equally  efficient :  but  this  must  be  understood  with  reference  to 
those  conveyances  which  will,  if  perfect,  pass  the  same,  but 
not  as  a  grant ;  and,  if  there  be  any  defect  in  them,  so  that  they 
could  not  have  their  ordinary  operation,  if  the  subject-matter 
were  corporeal  hereditaments,  then,  if  the  word  "grant"  be 
omitted,  they  will  not  operate  as  such  upon  incorporeal  pro- 
perty intended  to  pass,  (p) 

But  although  a  grant  not  under  seal  does  not  operate  to  pass 
an  interest  in  the  cases  before  noticed,  yet  it  will  be  equivalent 
to  a  license,  and  excuse  a  trespass  done  under  colour  thereof, 
and  before  countermand,  (q)  ' 


4.  Leaies.(r) 


4,  Leases.  We  have  already  considered  the  estates  or  interests 
for  years,  and  from  year  to  year,  usually  created  by  leases  or 
demises;  {s)  and  we  have  seen  that  even  the  latter  is  deemed 
to  be  an  estate  for  years ;  (0  and  that,  though  the  lease  be  for 
1000  years,  or  perpetually  renewable,  yet  it  is,  in  legal  estima- 


(m)  Ante,  309;  post,  318,  n.  (g), 
(n)  Doe  T.  CoU,  7  B.  &  Cues.  243, 
where  see  farm  of  deed  given  effect  to. 
(o)  Ante,  «43  to  «87. 
(p)  See  2  Sand.  Uses  and  Trusts,  40. 


(9)6B.  &Cres.  S21. 
(r)  See  in  general  S  Bla.  C.  and  notes, 
317  to  d<3 ;  Bac.  Abr.  tit.  Leases, 
(i)  Ante,  tS4,  «55. 
(0  1  Canipb.  317 ;  7  B.  &  Cres.  246. 
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lioD,  not  strictly  r^/  propertyi  though  certainly  an  int^e»t 
tber^iQ,  but  is  perswal  estate  for  most  purposes^  (n)  thoughi  as 
it  is  ootiaected  vitb  laQd,  it  gives  a  right  to  vote  for  a  county 
meonber  of  parliament,  (9) 

A  lease  for  years  of  corporeal  real  property^  though  usually 
sealed,  need  not,  even  since  the  statute  against  frauds,  (ar)  be 
under  seal,  though  it  be  for  a  long  term  of  years,  {y)  and,  indeed, 
for  not  exceeding  three  years,  might  still  be  by  parol,  (s)  If 
the  instrument  be  signed,  and  contain  words  of  immediate  da* 
miae,  although  it  has  prospective  terms  of  granting,  a  more 
formal  lease  at  a  future  period,  it  will  operate  immediately  as  a 
lease,  and  must  be  stamped  as  such,  (a)  The  stamp  is  to  he 
upon  the  sum  expressed  in  the  lease,  without  regard  to  what 
may  have  been  really  paid,  or  agreed  to  be  paid,  {b)  To  perfect 
the  interest  of  a  lessee  for  years  of  corporeal  property,  it  must 
be  alleged  in  pleading,  and  proved  in  fact,  that  be  eniered^  or 
that  he  elected  to  take,  as  if  the  lease  operated  as  a  bargain 
and  sale  under  the  statute  of  uses  ;  (c)  or  he  will  have  only  an 
iaieresse  temUni^  which,  however,  will  not  merge  in  an  estate  for 
life,  unless  the  owner  of  the  latter  have  possession,  {d) 

When  a  lease  is  granted  under  and  in  pursuance  of  a  leasing 
pow^  by  a  tenant  for  life,  there  is  not  to  be  upon  bis  death 
any  apportionment  of  the  rent,  but  the  succeeding  owner  is  en? 
titled  to.  the  whole  of  the  accruing  rent>  (e)  and  he  may  sue  for 
die  same  and  for  other  breaches  of  covenant,  as  if  he  were 
strietly  the  assignee  of  the  reversion.  (/)  With  respect  to  what 
shall  be  considered  an  under-lease^  and  not  an  assignment,  it  has 
been  held,  that  if  a  party  having  a  term  which  expired  on  1 1  No- 
vember 18^,  let  the  prembes  verbally  from  11  September  to 
11  November  in  that  year,  for  270/.  payable  immediately ^  this  is 
a  aufBeient  legal  parol  demise,  and  not  an  assignment  requiring 
a  writing  under  the  statute  against  frauds,  S9  Car.  2,  c.  3,  sect. 
4;  but  that  being  a  demise  of  the  whole  of  the  interest,  the  lessor 
could  not  distrain ;  {g)  and  where  there  has  been  a  lease  from 
G.,  the  owner  in  fee-simple,  to  A.^  and  then  a  sub-lease  by  A. 
to  B.  for  a  shorter  term,  at  an  improved  rent,  A.'%  grant  to  G., 
the  reversion  of  the  sub-lease,  and  the  benefit  of  the  improved 
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(»)  AnU,  84,  D.  (a),  145,  n.  (a);  S  Bla. 
C.386,43S. 

x)  4Ni#,  S9S,  t93. 
fy)  1 T.  R.  735 ;  12  £Mt;i68. 
[%}M^  tdS,  993. 

>)  1  T.  R.  735 ;  12  East,  16S,  what 
>«nla  to  a  loue*  or  Miy  an  agreencnt, 
flfKc,  254, 255. 


i 


[h)  10  B.  &  C.  673 ;  3  DowLfitR.  186. 

re)  8  BiDff.  99. 

;ci)5B.&Cres.lll. 

[t)  1  Swanit.  337 ;  2  Saund.  R.  288, 
note  2;  10  Ve^.  66.  The  11  Geo.  2,  c. 
19, 8. 15,  wbeo  applicable,  is  defective  in 
not  gluing  «iy  renedj  b^  disirtu. 

(/')3M.&S.382. 

(f )  5  Biog.  24  3  2  Moore  &  P.  57,  S.C. 
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rent,  will  not  merge  or  prejudice  the  first  lease,  so  as  to  preclude 
G.  from  suing  B.  for  the  improved  rent ;  and  if  G,,  by  lease  and 
,  release,  convey  the  premises  and  reversion  to  H.  in  fee,  by  way 
of  mortgage,  the  latter  may  sue  £.  in  covenant  for  the  improved 
rent.  (A) 

We  have  seen  the  necessity  for  inserting  in  leases  all  proper 
express  stipulations,  as  well  on  the  part  of  the  lessee  as  of  the 
lessor ;  {$ )  and  as  the  destruction  of  a  demised  house  by  fire 
will  not  suspend  the  tenant's  liability  to  pay  rent,  although  the 
lessor  may  have  received  insurance  money,  unless  expressly 
provided  otherwise,  leases  should  contain  express  covenants  in 
that  respect.  (J) 

A  lease  for  years  of  incorporeal  property  must  always  be 
under  seal,  or  it  will  operate  merely  as  a  license,  as  of  tithe,  {k)  or 
of  a  several  fishery  in  an  arm  of  the  sea  or  navigable  river.  (/) 

So  a  lease  to  create  a  /r^^/ioM  interest,  as  for  term  of  life, 
must  be  under  seal,  or  it  will  be  wholly  inoperative,  as  in  the 
instance  before  mentioned  of  a  demise  from  year  to  year,  de- 
terminable only  at  will  of  lessee,  who  thereby  would,  in  efiect, 
take  an  estate  for  his  life,  (jn) 


5.  Exchange.(n)      An  Exchange  is  a  reciprocal  grant  of  equal  interests  or 

estates,  and  qualities,  the  one  in  consideration  of  the  other ; 
and  the  word  exchange  is  essential  in  such  mode  of  convey- 
ance.(o)  But  the  estates  need  not  be  of  equal  quality,  if  of  equal 
quantity,  (n)  nor  of  equal  value,  and  the  stamp  act  55  Geo.  8, 
c.  184,  expressly  subjects  only  the  money  paid  for  equality  of 
exchange  to  the  ad  valorem  duty;(/>)  and  an  exchange  is  not  a 
conveyance  under  that  act,  so  as  to  subject  the  value  of  the 
estate,  but  only  the  money  paid  for  equahty  to  that  duty,  {q) 
Upon  a  conveyance  strictly  of  exchange,  it  was  essential  that 
actual  entries  should  be  made  on  the  properties  exchanged  on 
both  sides,  and  if  either  died  before  such  entries,  the  exchange 
was  void  for  want  of  notoriety,  (r)  for  which  reason  Mr.  Butler 
has  observed,  that  an  ex<;hange  by  lease  and  release  is  to  be 
preferred,  because  in  that  case  the  statute  executes  the  pos- 
session instantly  upon  execution  of  the  deeds.  («) 


(h)  7  Bing.  755.  . 

(i)  Ante,  118  to  1^0. 

(j)  Leeds  V.  Cheetham,  1  Sim.  R.  146. 

(fc)  9  B.  &  Crcs.  479  ;  4  Man.  &  R. 
4,')4 ;  5  B.  &  Cres.  875  ;  7  Bing.  691 . 

(0  5  B.  fie  Cres.  875. 

(m)  Ante,  306,  note  (m) ;  8  £&at,  167. 

(n)  See  in  general,  2  Bla.  Com.  dSS ; 
see  Lofft,  416 ;  «  BJa.  Rep.  936  ;  3  Wils. 
468 ;    7  B.  fie  Cres.  399 ;    2  B.  fie  Cres. 


663  ;  7  Dowl.  fie  R.  185,  S.  C;  Com. 
Dig.,  Exchange. 

(o)  3  Wils.  458,  485. 

(p)  Schedole,  tit.  •*  Cowveytaiet"  "  E»- 
change," 

(q)  Doe  ▼.  Preston,  7  B.  fit  Cres.  392. 

(r)  Co.  Liu  50. 

(s)  Co.  Lit.  271,  b.  note  (0>  Mr.  Bat- 
ler*8  note. 
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An  exchange  can  properly  be  only  between  two  parties, 
though  the  number  of  persons  is  immaterial.C^)  In  an  exchange, 
properly  so  called,  the  word  "  exchange"  only  is  the  operative 
and  indispensable  word,  and  implies  a  warranty.  Where  an 
exchange  is  effected  by  lease  and  release,  there  are  two  opera-: 
tive  parts,  by  the  first  of  which  A.  in  consideration  of  the  con- 
veyance after  made  in  exchange  by  B.  to  A,^  releases  &c.  to 
JB. ;  and  by  the  second,  £.,  in  consideration  of  the  conveyance 
before  made  in  exchange  by  A.  to  £.,  releases  &c.  to  A* 
There  is  one  great  difficulty  attending  exchanges,  that  each 
party,  in  making  out  his  title  to  the  lands  which  he  takes  in 
exchange,  is  required  to  show  the  title  not  only  to  the  lands  or 
other  property  takeny  but  also  to  i\x2it  given  in  exchange.  From 
the  great  difficulty  and  expense  attending  such  investigation, 
it  may  be  a  subject  worthy  the  consideration  of  both  parties, 
whether  it  would  not  be  better  to  have  a  distinct  conveyance 
from  each  to  the  other  of  the  properties  given  and  taken  in 
exchange,  in  consideration  of  a  sum  of  money  expressed  in  the 
deed,  (about  the  value  of  the  same,)  upon  which  an  ad  valorem 
stamp  will  be  payable,  but  the  expense  of  which  will,  it  is 
apprehended,  in  most  cases,  be  found  to  be  the  least;  or  at  all 
events  each  property  will  thereby  be  afterwards  more  market- 
able. 
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Partition  is  the  mode  by  which  coparceners,  joint  tenants,  6.  Partitioo. 
and  tenants  in  common  divide  their  interests,  so  that  each  may 
have  a  separate  and  distinct  interest  in  certain  parts  of  the  pro- 
perty, over  which,  before,  all  interests  extended.  This  must, 
since  the  statute  against  frauds,  be  effected  by  deed,  (i?)  Each 
joint  tenant  being  seised  of  the  whole,  livery  of  seisin  was  never 
necessary  in  this  case,  {w)  A  partition  is  now  usually  effected 
by  the  intervention  or  means  of  a  third  party,  to  whom  the 
property  is  limited  or  conveyed  in  the  first  instance.  When 
the  property  is  of  such  a  nature  as  to  be  capable  of  being 
limited  to  a  use,  it  may  be  effected  by  one  instrument  convey- 
ing to  a  trustee  all  the  property,  to  the  use  of  each  party  sepa- 
rately of  such  portion  of  it  as  it  is  intended  he  should  take  in 
severalty.  Where  the  estate  is  leasehold,  or  of  such  a  nature 
that  it  cannot  be  limited  to  an  use,  the  partition  must  be  ef- 
fected by  several  deeds.  By  the  first,  the  whole  estate  is 
transferred  to  a  trustee,  upon  trust  to  re-transfer  to  each  his 


(0  3  Bla.  R.  936 ;  3  Wils.  468  ',  Lofft, 
401   404. 

(u)  9  Bla.  C.  323,  334. 


i: 


;»)  «0  Car.  J.  c.  t;  «  Bla.  C.  324. 
[to)  Co.  Lit.  200,  b. ;  but  see  2  Bla. 
C.  24,  contrA. 
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7.  Releases. 


allotted  portion,  which  re-transfer  may  be  effected  either  by  a 
deed  or  several  deeds  indorsed  on  the  first,  though  it  is  ad- 
vised that  in  all  cases  there  should  be  a  separate  deed  for  each 
party,  which  would  be  attended  with  but  little  more  expense, 
and  there  should,  in  all  events,  be  a  covenant  by  the  party  re- 
taining the  principal  deed  with  each  party  to  produce  such 
deed  in  support  of  his  title. 

Then  follow  certain  common  law  conveyances,  which,  as  Black- 
stone  states,  presuppose  some  other  conveyance  precedent,  and 
only  serve  to  enhtrge,  eofffirm^  aUer,  restrain,  restore,  or  transfer 
the  interest  granted  by  the  original  conveyance,  such  as  re^ 
teases,  confirmations,  and  surrenders*  {x) 

With  respect  to  Releases,  if  one  joint  tenant  assign  to  the 
other,  it  operates  as  a  release,  and  must  be  so  pleaded.(y)  There 
must  be  a  privity  of  estate  between  the  releasor  and  the  re- 
leasee, in  the  case  of  a  release  by  way  of  enlarging  an  estate, 
but  on  a  release  per  mitter  le  droit,  as  to  a  disseisor,  it  is  other- 
wise. (2)  In  the  former  release  there  must  be  an  immediate  re- 
mainder or  reversion,  for  if  ^.  have  a  term  for  years,  remainder 
to  B»  for  years,  remainder  or  reversion  in  fee  to  C,  C  cannot 
pass  hb  interest  to  ui.  by  such  release,  for  want  of  privity,  and 
on  account  of  the  intermediate  term  in  B,  (a)  The  several  sorts 
of  releases  are : — 1.  By  way  of  enlargement  of  a  prior  particu- 
lar estate ;  as  by  conveyance  from  a  remainder-man  in  fee  to  the 
owner  of  the  particular  estate.  S.  By  way  of  passing  an  estate ; 
as  a  release  by  one  joint  tenant  or  co-parcener  to  the  other,  3.  By 
way  of  passing  (that  is  extinguishing)  a  right ;  as  a  release  by  a 
disseisee  to  a  disseisor.  4.  By  way  of  extinguishment ;  as  a 
release  by  the  owner  in  fee  to  the  grantee  of  a  particular  te- 
nant, 5.  By  way  of  entry  and  feoffment ;  as  a  release  by  a 
disseisee  by  one  of  two  disseisors.  The  first  pf  these  is  that 
species  of  conveyance  which  is  in  most  common  use,  and  forms 
part  of  the  assurance  by  lease  and  release,  which  we  shall 
presently  consider ;  the  lease  for  a  year,  or  bargain  and  sale,  being 
that  part  of  the  conveyance  which  vests  the  possession  in  the 
bargainee  under  the  statute,  and  upon  which  the  release  ope- 
rates by  way  of  enlargement  of  the  estate.  But  this  convey- 
ance by  release  is  equally  used  in  those  cases  in  which  the 
possession  waa  already  previously  vested  in  the  party  to  whom 
the  release  is  made,  without  reference  to  or  in  contemplation  of 
such  release.    As  it  A.,  the  owner  in  fee,  by  lease  demise  lands 


t 


x)  2  Bla.  C.  9«4. 
y)  2  Cniisey  5f7. 
(s)  Co.  lit.  274|  a.,  uote  S. 


(a)  SB 
(6)  Co. 


BUu  C.  3t4, 9t5. 
Lit.  273,  b. 
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to  B.  for  a  term  of  SI  years,  with  intent  merely  to  create    CHAP.  iv. 
an  ordinary  tenancy,    and  afterwards  the  lessee   B.  agrees      toR^l' 
with  A.  to  purchase  the  fee ;  in  that  case  A.  might  always,  at     Phqfkbtt. 
common  law,  eonvey  to  £•  such  fee  by  release^  and  without  feoff- 
ment and  actual  livery,  the  tenant  J3.  being  already  in  posses- 
son  under  his  previous  common  law  lease. 

A  Confirmation  is  defined  to  be  an  act  by  which  an  estate  8.ConfiniiaUon. 
or  right  in  esse,  otherwise  voidable,  (but  not  absolutely  void,) 
is  made  sure  and  unavoidable,  or  whereby  a  particular  estate 
is  increa8ed.(c)  And  the  words^  of  making  such  confirmation 
are,  "  have  given,  granted,  ratified,  approved  and  cofffirmetL"  (e) 
Thus  if  tenant  for  life  leaseth  for  forty  years,  and  dieth  during 
the  term,  here  the  lease  for  years  is  voidable  by  him  in  rever- 
sion ;  yet  if  he  had  confirmed  the  lease  before  the  death  of  the 
tenant  for  life,  it  would  no  longer  be  voidable  but  sure.(c() 
When  a  tenant  for  life  and  the  remainder-man  in  fee  join  in 
making  a  lease,  it  should  not  be  pleaded  as  the  lease  of  both  in  its 
inception^  because,  whilst  the  tenant  for  life  is  living,  it  is  only 
his  lease,  and  the  confirmation  of  the  remainder-man ;  but  it 
should  be  stated  that  the  former  demised,  and  that  the  latter 
confirmed,  {e)  The  distinction  between  void  and  voidable  * 
leases  must,  in  these  cases,  be  kept  in  view,  for  if  a  lease 
be  absolutely  void  a  confirmation  would  have  no  operation 
upon  it.Cy*)  And  although  generally  the  acceptance  of  rent 
by  a  person  who  is  entitled  to  set  it  aside  will  confirm  it,  (g)  yet 
acceptance  of  rent  by  a  tenant  in  tail,  on  coming  into  possession, 
or  sufiering  the  tenant  to  make  improvements,  is  no  confirma- 
tion of  a  lease  made  by  a  tenant  for  life,  because  that  was 
absolutely  void  at  his  death.  (A)  And  where  a  lease,  executed 
by  a  tenant  for  life,  in  which  the  reversioner,  who  was  then 
ander  age,  was  named,  but  the  same  was  not  executed  by  him, 
was  void  on  the  death  of  the  tenant  for  life,  it  was  held  that , 
an  execution  afterwards  by  the  reversioner  was  too  late,  and 
no  confirmation  of  it  even  so  as  to  subject  the  lessee  to  an  action 
of  covenant  for  subsequent  breaches  ;(>)  and  the  receipt  of 
rent  by  a  remdnder-man  will,  in  these  cases,  only  create  a  new 
tenancy  from  year  to  year,  requiring  notice  to  quit  before  pro- 


(c)  See  in  seneral  Com,  Dig.  Confinn-  (jg)  Per  Kenjon,  C.  J.  t  Esp.  R.  677. 
stioo  ;  S  Bla.  C.  S25.  (ft)  Bol.  N.  P.  96 ;  Dot  ▼.  Btttdter, 

(d)  Co.  Liu  8.  516.  1  Dougl.  50  ;  Cowp.  482. 

(O  6  Coke,  14, b.,  15,  a.;  2Ca9es  and  (i)  1  T.  R.  86;  7  T.  R.  63;  tEsp.B. 

OpinioDS,  148,  ed.  1791.  501. 
(/)  GUb.  Ten.  75. 
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ceedingsin  ejectment  ;(^)  and  where  a  lease  is  granted  by  a 
tenant  for  life,  who  has  a  leasing  power,  but  such  lease  was  not 
confirmable,  it  was  held  that  a  recital  of  the  lease  in  a  convey- 
ance afterwards  executed  by  the  remainder-man,  was  no  con- 
firmation.  (/)  The  operative  words  of  a  confirmation  are 
'^  ratified  and  confirmed,''  though  it  is  usual,  also,  from  pruden- 
tial motives  to  insert  the  words,  '^  given  and  granted  also,'*  so 
that  the  deed  may  also  have  the  operation  of  a  new  grant. 


9.  Surrenders.         Surrenders  are  the  rendering  back,  yielding  up,  returning, 

or  relinquishing  of  a  particular  estate,  as  for  life  or  years,  to  him 
that  hath  the  immediate  estate  in  reversion  or  remainder,  and 
by  which  such  particular  estate  merges,  or  is  drowned  in  the 
larger  interest  by  becoming  vested  in  the  same  person,  (m)  But 
if  a  lessee  grant  only  part  of  his  estate  to  his  lessor,  whereby 
a  reversion  continues  in  himself,  this  is  not  a  surrender  ;  as  if  a 
lessee  for  twenty  years  grant  all  his  estate  to  his  lessor,  except 
one  year,  month  or  day,  at  the  end  of  the  term,  this  is  not  any 
surrender,  because  the  lessee  hath  a  reversion,  (n)  Surrenders 
are  either  in  fact  or  by  operation  of  law ;  we  have  seen  that 
the  former  must  be,  in  writing  and  signed  by  the  surrenderor, 
but  that  the  latter  are  expressly  excepted  from  that  enact- 
ment, (o)  Surrenders  in  fact  must  therefore  be  in  writing  and 
signed  or  will  be  void,(/7)  or  there  must  be  circumstances  from 
which  such  surrender  in  fact  may  and  ought  to  be  presumed. 
The  word  surrender  is  usual  though  not  essential,  {q)  Almost 
any  signed  note  in  writing  will  amount  to  a  sufficient  surrender 
in  fact,  and  therefore  where  a  mortgagee  wrote  on  the  mortgage 
deed,  **  Received  of  A.  B.  for  principal  and  interest,  and  I  do 
release  and  discharge  the  within  premises  from  the  term  of  500 
years;"  this  was  holden  to  be  a  sufficient  note  in  writing  and  a  valid 
surrender .(r)  The  surrenderee  should  re-enter ,  but  it  is  not  ne- 


(Ic)  1  Hen.  Bla.  97  ;  1  Bos.  &  P.  d31, 
bSt ;  7  T.  R.  83 ;  10  Kast,  961  ;  Adams's 
Eject.  Sd  ed.  110,  111 ;  ante,  5f66;  and 
Doe  V.  Alone,  1  B.  &  Adulph.  what  ac- 
ceptance by  remainder-man  of  reserved 
rent,  &c.  creates  a  new  tenancy. 

(OsDowl.  &  R.  716. 

(m)  Co.LiL  337, b.;  and  per  llndal,  C.  J. 
7  Bing.  757. 

(n)  Id.  ibid.,  and  therefore  where  L. 
being  seised  in  fee,  demised  to  J3.  for 
twenty -one  years,  from  June,  1814,  and 
then  B.  demised  to  M,  for  the  like  term, 
but  vMnting  twenty-one  days,  and  then  by 
deed-poll  B.  granted  to  L.  (the  first  lessor) 
such  sub-lease  and  the  premises  and  im- 
proved rent  thereby  reserved,  to  hold  to 


L.  for  the  terra  demised  to  M» ;  and  then 
L.'by  lease  and  release  conveyed  all  his  in- 
terest in  the  premises  to  the  plaintiff  in  fee 
by  way  of  mortgage,  it  was  held  that  such 
deed-poll  from  B.  to  L.  did  not  sor- 
reiltler  or  merge  the  chattel  interest  in  the 
fee,  or  suspend  the  right  of  the  plaintiff 
to  sue  M.  on  the  covenant  in  the  lease  to 
him  ;  and  that  the  conveyance  by  lease 
and  release  properly  included  and  coi\- 
veyed  the  chattel  interest.  Burton  v.  Bar' 
clay,  7  Bing.  745. 

(o)  Ante,  293  J  29  Car.  2,  c.  3,  ».  S  ; 
9  B.  &  Cres.  288. 

(p)  Id.  ibid. 

(9)  Cro.  Jac.  169 ;  Wils.  127. 

(r)  2  WUs.  26. 
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cessary  to  aver  it  in  pleading,  and  it  suffices  to  allege  generally 
that  the  tenant  surrendered  his  term  without  even  showing,  that 
he  did  so  in  writing.  (^) 

The  mere  cancelling  a  lease,  as  by  tearing  off  the  seals  and 
erasing  the  names,  and  verbally  declaring  the  intention  to  sur- 
render, even  in  the  presence  of  fifty  witnesses,  and  with  the 
express  intention  to  determine  the  lease,  cannot  in  law,  and 
against  the  express  terms  of  the  statute,  amount  to  a  surrender, 
and,  at  least  at  law,  the  interest  and  liabilty  of  the  lessee  will 
continue,  for  cancellation  is  a  mode 'of  attempting  to  put  an 
end  to  a  term  which  the  law  does  not  allow.  (^)  And  though 
after  a  lapse  of  time,  coupled  with  other  circumstances,  a 
sufficient  surrender  may  be  presumed  to  have  been  made;  yet 
the  mere  production  of  a  lease  in  a  cancelled  state  will  not  be 
sufficient  to  raise  the  presumption ;  and  therefore  where  the 
lease,  when  produced  out  of  the  lessor's  possession,  appeared 
to  have  had  the  names  of  the  parties  torn  off,  yet  this  was 
held  not  to  be  a  surrender  by  operation  of  law,  nor  prima 
Jade  evidence  of  a  surrender  by  deed  or  note  in  writing, 
and  that  the  lease,  as  so  produced,  was  evidence  of  the  lessee's 
title.  («)  And  an  acceptance  of  a  surrender  in  writing  is  not  to 
be  presumed  from  the  circumstances  of  the  same  rent  having 
been  paid  not  by  the  original  tenant  but  a  third  person,  (x) 

With  respect  to  the  presumption  of  the  surrender  of  long 
terms  of  years,  created  for  the  purposes  of  settlement  or  by 
way  of  mortgage,  much  discussion  has  arisen  when  or  not  such 
a  presumption  should  prevail,  (y)  One  rule  appears  to  be,  that 
a  surrender  shall  in  general  only  be  presumed  in  favour  of  ^a 
party  who  has  proved  himself  to  be  beneficially  entitled,  and 
not  against  such  party ;  nor  in  favour  of  a  party  who  proves 
no  right  of  beneficial  enjoyment. (2)  But  such  a  presumption 
may  be  made  against  as  well  as  for  the  legal  owner,  if  the 
justice  of  the  case  require ;  as  if  a  mortgagor  set  up  a  term 
that  existed  at  the  time  of  the  mortgage  against  his  own  mort- 
gagee, but  of  which,  in  honesty,  he  ought  to  have  secured 
the  benefit  to  the  mortgagee,  and  not  to  have  reserved  it  in 
his  own  power,  as  an  instrument  to  defeat  his  mortgage,  (/y) 
One  of  the  general  grounds  of  a  presumption  of  this  nature 
is  the  existence  of  a  state  of  things  which  may  most  reasonably  be 
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(«)Cro.Car.  101. 

ii)  Hoe  r,  York,  Arbp,  of,  6  East,  86  ; 
9B.  &Cre8.288;t96.  When  a  Coort  of 
Equity  will  relieve  a  tenant,  see  2  Vera, 
lit.  Wit,  319,  note  (o). 

(«)  Doe  T.  Thomtu,  9  B.  &  Cres.  288. 

(x)  1  Stark.  R.  96. 


(y)  See  in  general  Sued.  V.  &  P.  8  ed. 
408  to  417 ;  Adams's  ^ect.  3d  ed.  88, 
89;  «B.  &  Aid.  710,  782. 

(s)  Doe  V.  Cooke,  6  Bing.  174,  per 
Tindal,  C.  J. ;  2  B.  &  Cres.  710,  782. 

(a)  Per  Abbott,  C.  J.,  t  B.  &  Cres, 
782. 
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accounted  for  by  suppomg  the  matter  prevmedTifi)  If  do  endenoe 
be  given  of  the  existence  of  a  term  to  attend  the  inberitanoe 
for  thirty  years,  and  the  owner  in  fee  has  acted  aa  if  it  bad 
been  surrendered,  it  was  held  that  the  jury  might  presume  that 
it  had  been  surrendered^  the  purpose  for  which  the  term  was 
created  having  been  Ioe^  since  fulfilled*  (c)  But  if  such  a  term 
has  been  recognised  in  a  recent  deed,  executed  within  twenty 
years  of  the  time  of  trial,  it  should  seem  that  then  a  surrender 
could  not  in  general  be  presumed,  [d)  In  the  case  of  a  plain 
trusty  where  the  trusteed  were  directed  to  conv^,  die  jury 
may  presume  a  conveyance,  and  consequently  a  surrender,  even 
within  twenty  years,  (e)  But  the  presumption,  like  all  others^ 
may  be  rebutted,  and  the  jury  ought,  upon  the  whole  evidence 
adduced,  not  to  presume  a  conveyance  or  surrender  unleaa  they 
are  satisfied  that  it  did  take  place.  (/) 

A  surrender  by  operatiou  cf  law  takes  place  where  a  lessee 
for  life  enfeoffs  him  in  reversion  in  fee ;  or  where  the  lessee  and 
lessor  join  in  a  feoffment ;  or  where  a  lessee  for  life  or  years 
accepts  a  new  lease  or  demise  from  the  lesson  (g)  The  accept- 
ance of  any  new  vaUd  term  is  clearly  a  surrender  by  operation  of 
law,  the  last  being  inconsistent  with  the  first  (A)  So  a  new 
agreement  by  parol,  if  valid>  and  varyitig  from  the  first  en^ed 
into  between  the  parties^  may  operale  as  a  Ic^al  surrender  or 
'abandonment  of  the  prior  interest,  (i)  So  the  verbal  accept- 
ance of  a  new  tenant,  with  the  assent  of  the  first,  may  operate 
as  a  surrender  of  the  interest  of  the  first.  (A)  And  if  in  a 
tenancy  from  year  to  year,  created  by  a  parol,  the  landlord  give 
a  parol  license  or  notice  to  quit,  although  in  the  middle  of  the 
quarter,  and  the  tenant  consent,  and  the  lessor  accept  posses- 
sion, the  tenancy  is  thereby  surrendered.  (/)  But  in  these  caaes, 
especially  of  an  irregular  notice,  the  consent  of  all  parties  is 
essential  to  complete  the  surrender  ;(m)  and  it  has  been  held 
that  an  insufficient  notice  to  quit,  tlumgh  accepted,  is  not  a 


(b)  AuU,  Sn,  n.  (a) ;  Adams'  Eject 
3d  ed.  90. 

(e)Bartlett  v.  D<mne$,  5  I>owl.  &  R. 
626 ;  1  Car.&  P.  522,  S.  C. 

(d)  11  EMt,  478. 

(04T.  R.68S. 

(f)  5  B.  &  Aid.  tSf .  fai  practice  Uie 
decision  of  a  cammtmjury  opon  a  question 
of  presnmptioin  of  a  sarrender,  is  not  the 
exercise  of  their  tmdentanding,  bat  will 
be  regulated  by  the  direction  of  the 
jadge ;  and,  therefore,  the  verdict  should 
be  set  aside  upon  atiy  misdirection,  and 
not  treated  as  the  resiut  of  a  finding  upon 
/bdSy  ntdess  the  judges  should  thinlc  diat 


thetf  would  have  come  to  the  same  con- 
diision  ;  and  see  cases  and  observations, 
Sogd.  V.  &  P.  444  to  447,  agiOnst  the 
doctrine  of  presaming  a  sorrender  of  teme, 
espedallj  when  to  attend  the  inherit* 
ance. 
Cg)  Per  Littledale,  J.,  9  B.  &  Cres. 

«9v. 

[h)  C!om.  Dig.  Surrender. 

1)  5  B.  &  Cres.  269. 

[k)  2  B.  &  Aid.  119. 

0  5  Taont.  518. 

[m)  f  B.  &  Aid.  50,  119;  2  Moore, 
262 ;  3  B.  &  Cres.  478 ;  1  M'Cid.  &  Y. 
141. 
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ieigal  surrender,  {ny  In  a  Cowt  of  Equity,  where  a  lessee  fbr 
yman^  having  agreed  to  surrender  his  lease  to  the  lessor,  deii- 
yered  up  the  key,  which  the  lessor  accepted,  but  afterwards 
reused  to  accept  the  surrender,  it  was  decreed  that  the  lessee 
was  discharged  from  the  rent,  (o)  The  operative  words  in  a 
surrender  are  " sitrrendered  and  yielded  up;"  but  they  are 
usually  ex  ahimdante  cauteli  preceded  by  the  words  **  granted. 
The  word  "  release/'  will  also  operate  as  a  surrender,  {p) 


We  have  seen  that  by  the  eicpress  terms  of  the  statute  agunst  lo.  Amgnmtnu 
frauds  every  iranrfer  of  amy  interest  in  real  property  must  be  ^^^ 
in  writing ;  and  a  verbal  assignment  even  of  a  parol  tenancy 
from  year  to  year  is  void.(r)  An  amgnmaU  is  a  transfer  of 
die  wkok  of  a  party*s  interest,  and  usually  of  an  estate  or  interest 
for  years;  whereas  if  there  be  a  reservation  of  any  part  of  that 
interest,  even  for  one  day,  the  instrument  is  an  under-lease ;  and 
the  operation  of  the  two  instruments  is  perfectly  distinct,  tot 
an  assignee  of  a  lease  is  liable  to  be  sued  by  the  lessor,  but  not 
an  under-lessee ;  {»)  and  though  in  general  when  the  legal  effect 
of  the  instrument  was  intended  to  be  an  assignment  of  the 
whole  interest  it  will  so  operate  and  should  be  so  j^aded, 
yet  when  otherwise  intended,  and  where  there  is  an  improTed 
rent  reserved  to  the  gratrtor,  it  will  for  some  purposes  be  coin 
•trued  and  given  effect  to  as  a  lease  or  demise,  so  as  to  enable 
the  lessor  to  sue  in  assumpsit  iNr  covenant,  though  the  grantor, 
having  no  reversion,  could  not  disttam,  unless  by  virtue  of  an 
express  clause  in  the  nature  of  a  real  charge.  (0  A  chattd 
real,  as  a  lease  for  years,  may  pass  by  assagnment  under  the 
general  w^rds  in  a  lease  and  release  of  the  reversion  in  fee.  (u) 

With  respect  to  the  UabiUiy  of  an  assignee,  he  is  liable  to 
be  sued  for  the  breadi  of  all  covenants  running  with  the  land, 
as  it  is  technically  termed,  that  is  in  general  all  covenants  for 
the  support  and  protection  of  the  thing  demised;  [x)  and  it  is 
nnnaterial  for  this  purpose  whether  he  have  entered  or  taken 
possession,  (y)  or  be  an  absolute  ass^ee,  or  merely  a  mort* 
gugee.(ff)    And  in  the  case  of  a  mere  equitable  mortgage  by 


(n)  4  B.  &  Cret,  9H. 

?0)  BaUhb^  V.  Forttr,  2  Vern.  1 1t. 

(p)  And  aeeontf,  316,  n.  (r),  as  to  what 
WOTds  will  suffice. 

(f)  See  in  general  40roife'fe Dig.  tSO; 
Com.  Dig.  AssigMnent. 

(r)  1  Campb.  518. 

(0  DoQgl.  183 ;  bvt  for  vii^ui  waste 
an  imdeMenaDt  nay  ^  sued,  1  Moore, 
100;  6  Taunt.  301 ;  1  New  R.  €90. 

(1)  t  Moore&  P.  5r ;  5 Bing.  t4, &C.; 


iStra.  405 ;  IT.R.  445,  ante. 311,  Leases. 

(tt)  7  Bing.  760. 

{x)  As  to  what  covenants  run  with  the 
land  and  bind  an  assignee,  see  Plait  on 
Covenants,  and  1  Chit.  PI.  5  ed.  55,  56 ; 
2  Chit.  R.  608 ;  2  Hen.  B.  133 ;  5  Co.  16. 

(y)  See  several  cases,  1  Chit.  P).  56, 
note  (a),  5  ed. 

{%)  WUlmm  V.  Bctanqua,  1  Brod.  & 
Bing.  288 ;  3  Moore,  500»  S.  C;  Buriom 
V.  Smclmy,  7  Bing.  761,762. 
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deposit  of  a  lease^  a  Court  of  Equity  might  compel  him  to  accept 
an  assignment,  so  as  to  subject  him  to  complete  liability  at 
law.  (a) 

The  assignee  of  a  lease  is  bound  to  protect  the  lessee ,  although 
the  assignment  contain  no  covenant  to  do  so;  but  when  the 
assignee  has  executed  no  covenant  the  remedy  against  him 
must  be  assumpsit,  {b)  And  if  an  assignee  take  from  a  lessee 
lectsehold  by  indenture,  sealed  by  the  assignee,  and  indorsed  on 
the  lease,  subject  to  the  rent  reserved  in  the  lease,  he  is  liable 
to  be  sued  in  covenant  for  the  rent  which  the  lessee  has  been 
called  upon  to  pay  to  the  lessor  subsequent  to  the  assign- 
ment, (c)  But  an  assignee  by  operation  of  law,  as  the  assignee 
of  a  bankrupt,  is  not  liable,  unless  he  elect  to  take  the  benefit  of 
the  lease,  which  is  a  question  of  fact  occasioning  frequent  dis- 
cussioh.  {d) 

But  an  assignee,  unless  he  be  under  a  covenant  to  perform 
covenants,  may,  as  well  in  equity  as  at  law',  get  rid  of  continuing 
liability  by  purposely  assigning  over  even  to  a  married  woman 
or  a  pauper ;  {e)  and  this,  notwithstanding  the  lease  contains  a 
covenant  not  to  assign.  (/)  Hence  it  is  in  general  expedient 
for  a  lessee,  substantially  intending  to  part  with  his  interest,  to 
grant  an  under-lease,  reserving  a  reversion,  and  with  proper 
covenants,  so  as  to  enable  him  to  distrain  or  sue,  or  at  least  to 
assign  by  indenture  containing  express  covenants  on  the  part 
of  the  assignee,  and  restrictive  upon  him,  and  stipulating 
expressly  that  he  and  all  claiming  under  him  shall  perform  the 
covenants  in  the  original  lease,  and  to  indemnify  against  all 
liability,  damages,  and  costs,  and  even  to  pay  interest  on  any 
money  the  original  lessee  may  be  obliged  to  pay.  In  these  cases, 
if  the  lessee  be  sued,  it  is  advisable  to  give  the  sub-lessee  or 
assignee  notice,  and  require  him  to  indemnify,  though  such 
notice  is  not  strictly  necessary,  {g) 

Although  an  assignment  is  an  assurance  most  commonly  used 
for  the  purpose  of  transferring  a  leasehold  estate  from  lessee  to 
assignee,  or  from  assignee  to  assignee,  yet  there  are  other  cases 
to  which  an  assignment  is  applicable.  Thus  equitable  interests 
of  longer  duration  than  a  term,  as  an  equity  of  redemption 


(a)  Lvcai  v.  Comerford,  3  Bro.  C.  C. 
166 ;  1  Vc8.  235,  S.  C. 

(b)  5  B.  &  Cres.  589. 

(c)  9  Bing.  60. 

Id)  7  East.  335;  1  B.  &  Aid.  593; 
1 R.  &  Mood.  207  ;  Peake's  R.  238 ;  6  G. 
4,  c.  16,  8.  75. 


(e)  Cases  at  law,  1  6.  &  P.  21 ;  Piatt, 
Covenants,  503 ;  in  eqtdtyt  3  Russ.  R. 
158  ;  2  Mad.  330 ;  2  Atk.  546;  1  Bro.  P. 
C.  516  ;  8  Ves.  95. 

.    (/)  1  Scho.  &  L.  310  ;  8  B.  &  Cres. 
486. 

(g)  3  Bar.  &  Adolp.  407. 
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infee^  when  it  is  to  be  transferred  to  a  stranger t  should  be    CHAP.  IV. 
passed  by  assignment.  (A)  ^i^r  "T 

Pmopbstt. 

11.  The  last  of  the  common  law  deeds  usually  enumerated  are  n  nnfinnnrT 
drfeazaneeSf  which  are  defined  to  be  collateral  deeds,  made  at. 
the  same  time  as  a  feoffment  or  other  conveyance,  containing 
certain  conditions,  upon  the  performance  of  which  the  estate 
then  created  might  be  defeated,  (t)  These  deeds  have  not  un- 
firequently  been  used  for  fraudulent  purposes  as  against  third 
persons  or  the  public,  so  as  to  conceal  the  real  transaction ;  as 
where  grants  of  rents-charge  have  been  executed  to  create  a 
qualification  to  kill  game^  or  other  purposes,  and  then  the 
grantee  has  at  the  same  time  executed  a  deed  of  this  nature, 
with  the  Tiew  of  preventing  him  from  setting  up  the  grant  against 
the  grantor.  (A)  Fraudulent  grants,  containing  an  agreement 
to  reconvey  or  to  defeat  the  estate  granted,  are  expressly  de- 
clared void,  and  not  to  create  a  qualificadon  to  vote  for  a  member 
of  parliament,  but  the  estate  is  absolutely  vestcfd  in  the  person 
to  whom  it  is  so  granted,  and  the  parties  are  subjected  to  40/. 
penalty.  (/)  Where  a  father,  on  the  expected  marriage  of  his 
son,  and  to  induce  a  supposition  on  the  part  of  the  father  of  the 
intended  wife,  that  the  son  was  beneficially  entitled  to  an  estate, 
conveyed  the  same  to  him  absolutely,  a  secret  deed,  intended 
to  counteract  its  eflTect,  was  held,  by  a  Court  of  Equity,  to  be. 
wholly  void,  as  a  fraud  upon  the  father  and  his  daughter,  and 
on  the  nliarriage  contract.(iE:) 

To  a  defeazance  there  are  six  requisites,  1st.  That  it  be 
made  by  the  same  species  of  assurance  as  the  principal  instru- 
ment. Sd.  That  it  recite  or  refer  to  the  deed  to  which  it  re- 
lates. Sd.  That  it  be  made  between  the  same  persons  as  are 
parties  to  the  deed  to  be  defeated.  4th.  That  where,  as  in 
case  of  feoffment,  the  estate  is  executed,  it  be  made  at  the 
same  time  as  the  principal  instrument.  5th.  That  in  case  of 
bonds  or  other  executory  instrument,  it  be  made  at  the  same 
time  or  subsequent  (not  previous)  to  the  bond,  &c.  6th.  That 
it  be  made  of  a  thing  defeazible. 

Though  some  deeds  of  defeazance  may  be  made  by  a  sepa-- 


&)  ifnte,  507.  tj's  Game  L.  td  ed.  58»  note  (6).  SmkU, 

!)•  t  Bl«.  C.  5t7.  •  Court  of  Ej^nitjr  will  not  grant  relief  to 

k)  When  or  not  inch  fraodnlent  dcedt  either  partj,  in  caie  of  a  fniaidoJent  deed, 

aie  operative,  tee  2  B.  &  Aid.  S67 ;  3  Y.  &  onless  the  deed  itself  provide  it.  Id.  ibid. 

Jer.168;  $Jac&  Walk. 991, 565; Chit-  (0  10  Ann.c.«S,  •.!. 
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CIUP.  IV.    taie  instrument,  yet  such  practice  is  extremely  inconvenient, 
TO  Rbal      &i^d  generally  discountenanced.    In  the  case  of  a  warrant  of 
PKoPEMTy.     attorney,  the  defeazance  must  be  on  the  same  piece  of  paper 
or  parchment  as  the  warrant,  (in)  and  does  not  require  a  sepa- 
rate stamp,  (n) 


Of  deeds  ope-         Deeds  operating  under  the  statute  of  uses  are  next  to  be  con-* 
8tatuto°of  utes,   sidercd.    It  would  be  beyond  the  scope  of  this  undertaking, 
S7Hen.8,c.io.  to  examine  very  particularly  the  history,  provisions,  or  opera- 
tion of  that  statute,  (o)  and  we  shall  merely  state  a  (ew  practical 
rulesy  showing  when  the  legal  estate  axid  interest  is  transferred, 
or  as  technically  termed,  executed  and  vested  in  the  cestui  que 
trust,  who  is  also  in  general  beneficially  interested;  or  when 
the  legal  estate  remains,  or  is  only  partially  executed,  and  is. 
vested  in  a  person  who  has  no  beneficial  interest,  but  is  merely 
a  trustee  for  another.     The  general  rule  is,  that  at  law  all  legal 
proceedings  (excepting  an  action  of  trespass  against  a  wrong- 
doer,  who  has  no  title  whatever,)  must  be  in  the  name  of  the 
person  who  has  the  legal  interest,  as  especially  in  the  action  of 
ejectment,  and  consequently  it  is  of  the  utmost  importance  for 
all  legal  practitioners  to  be  well  able  to  determine  in  whom, 
upon  the  due  construction  of  deeds  or  wills,  the  legal  estate 
IB  vested.     All  conveyances  to  uses  in  general  are  to  be  con- 
strued the  same  as  a  common  law  conveyance.  (/>) 
When  or  not       '  With  respect  to  what  uses  are  executed  by  the  statute  of 
cttted'Vr  •  cm-   '^  Hen.  8,  c.  10,  SO  as  to  vest  the  legal  interest  in  a  party  bene- 
veno  when  the    ficially  interested,  or  what  is  a  trust  estate  where  the  use  is  not 

iegal  estate  re-  .1.1  11 

rnuns  ID  a         executed,  there  are  several  rules. 

'''>^^-  1st.  The  statute  does  not  affect  estates  of  copyhold  tenurej 

because  it  is  against  the  nature  of  that  tenure  that  any  person 
should  be  introduced  or  interposed  without  the  consent  of  the 
lord,  (j) 

Sdly.  The  statute,  speaking  only  of  persons  seised,  does 
not  extend  to  leases  or  terms  for  years;  as  where  A,,  possessed 
of  a  lease  for  years,  assigns  it  to  B.  to  the  use  of  C ;  the  sta- 
tute does  not  affect  this  use,  and  the  legal  estate  will  remain 

(m)  S  Geo.  4,  c.  39,  s.  4.    See  10  Bar.  Uses  and  TrusU  ;  Sngden,  Gilb.  U.  &  t.. 

k  e.  500.  I  Saand.  t54,  note  6 ;  2  Saimd.  Indci, 

(n)  1  New  R.  979.  Uses  and  T. ;  2  Bla.  Com.  3t8  to  S40« 
(0)  See  the  principal  act,  S7  Hen.  8,         (p^  Willes,  180. 

c.  10 ;  and  see  in  general,  Sanders  on         (9)  Gilb.  Ten.  170. 
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vested  in  B.,  and  C.  will  only  have  an  equitable  interest ;  and  if 
a  tenn  of  1000  years  be  limited  to  A.  for  the  use  of  or  in  trust 
for  B,,  the  statute  does  not  execute  this  use,  but  leaves  it  as  at 
common  law.(r)  The  creation  and  continuance  of  such  terms 
has  long  been  a  great  object  in  conveyancing,  and  we  have  seen 
when  or  not  a  presumption  will  be  allowed  of  their  having  been 
surrendered.  («) 

Sdly.  When  a  use  is  limited  upon  a  use^  it  is  not  executed, 
but  the  legal  estate  is  vested  in  him  to  whom  the  Jirsi  use  is 
limited,  and  no  further.  (/)  As  where  an  estate  is  conveyed  to 
another  in  these  words,  *'  to  A.  and  his  heirs,  to  the  use  of  him 
and  his  heirs,  in  trust  for  or  to  the  use  of  B.  and  his  heirs,  the 
use  is  not  executed  in  B,,  but  in  A.,  and  the  legal  estate  is 
vested  in  ^.  as  a  trustee,  (u)  So  where  an  estate  was  limited 
to  A.  to  the  use  of  ^.,  to  the  use  of  £.,  it  was  held  that  A.  took 
the  legal  estate,  and  that  although  he  took  it  by  the  common 
law,  and  not  by  force  of  the  statute  of  uses,  yet  the  second  use 
could  not  be  executed  by  the  statute,  (v)  So  where  E.  made 
a  settlement  to  the  use  of  himself  and  his  heirs,  until  his  then 
intended  marriage,  and  afterwards  to  the  use  of  his  wife  for 
fife,  and  after  her  death  to  the  use  of  trustees  and  their  heirs, 
during  the  life  of  E.,  upon  trust  to  permit  him  to  take  the  pro- 
fits, remainder  to  the  first  and  other  sons  of  the  marriage,  &c. 
remainder  to  the  use  of  the  heirs  of  the  body  of  E. ;  it  was 
adjudged  that  E.  took  only  a  trust  estate  for  life,  for  the  use  to 
him  could  not  be  executed  upon  the  use  which  was  limited  to  the 
trustees  for  his  life,  and  consequently  that  the  legal  estate  for 
bis  life  was  executed  in  them  by  the  statute  of  uses,  and  the 
limitation  to  the  heirs  of  E,  operated  as  words  of  purchase,  and 
created  a  contingent  remainder,  (or) 

4thly.  When  something  is  to  continue  to  be  done  by  the 
trustees,  which  render  it  necessary  or  expedient  for  them  to 
have  the  legal  estate,  such  as  payment  of  the  rents  and  profits 
to  another's  separate  use,  or  of  the  debts  of  a  testator,  or  to 
pay  rates  and  taxes  and  keep  the  premises  in  repair,  or  the 
like,  the  legal  estate  is  vested  in  them,  and  the  grantee  or  de- 
visee has  only  a  trust  estate,  (y)    In  general  the  distinction 
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(r)  Popb.  76;  Dyer,  S69;  «  T. 
44Q;  «  Bla.  C.  336;  «  lost.  671. 


R. 


(i)  Ante,  317,  318. 
0) 


Dyer,  155. 

(u)  Caa,  T.  Talbot,  138, 139. 164 ;  2  P. 
Wms  146;  1  Sand.  U.  &T.  153. 

(v)  Doe  ▼.  Pattingham,  6  Bar.  &  Cru. 
305.  ^e  the  rule  stated  1  Saond.  153, 
that  a  use  cannot  be  limited  to  arise  out 


of  the  estate  of  a  ce$tui  que  uu,  taking  the 
legal  estate  at  the  common  law. 

(x)  Carth.  272;  Comberb.  31S,  313.;  1 
Ld.  Raym.  33;  4  Mod.  380;  see  also  7 
T.  R.  342,  438,  S.  C.  435;  12  Ves.  89. 

(y)  3  Bos.  &  Pul.  178 ;  2  T.  R.  444; 
6T.  R.  213 ;  8  East,  248 ;  9  East,  1 ;  12 
East,  455 ;  4  Taunt.  772.  See  instances 
2  Bla.  Com.  335,  note  60. 
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under  the  latter  rule  is^  that  where  the  limitation  is  to  trustees 
and  their  heirs,  in  trust  for  them  to  receive  and  pay  over  the 
profits,  the  legal  estate  is  vested  and  continues  in  diem,  so  as 
to  enable  them  effectually  to  perform  the  declared  object;  but 
that  where  the  trust  is  to  permit  and  suffer  the  party  beneficially 
interested  to  receive  for  his  use,  then  the  legal  estate  may  be 
executed  and  vested  in  the  latter,  (z)  Where  however  the  per- 
son beneficially  interested  is  a  married  woman,  then  to  prevent 
loss  from  tiie  interference  of  the  husband,  the  construction  of 
the  terms  of  the  trust  is  in  general  in  favour  of  the  trustees 
retaining  the  legal  interest,  (a) 

The  following  general  rules  are  laid  down  by  a  very  eminent 
conveyancer  concerning  equitable  estates  :(6)  1st.  The  cestui  que 
trust  is  the  beneficial  owner  in  equity,  and  has  an  equitable 
estate.  Sdly.  This  estate  gives  tlie  like  power  of  alienation  in 
equity  as  may  be  rightfiiUy  exercised  at  law  by  the  owner  of  a 
like  legal  estate.  3dly.  The  like  limitations  may  be  made  of 
the  equitable  as  may  be  made  of  the  legal  ownership.  4th1y. 
The  limitations  of  trust  or  equitable  estates  receive  die  like 
construction  as  if  they  were  Umitations  of  the  legal  estate, 
/^thly.  Whenever  a  limitation  of  an  use  would  be  good  by  the 
rides  of  law,  a  like  limitation  of  the  thrust  or  equitable  owner- 
ship will  be  valid  in  equity.  6thly.  Any  Hmitations  which,  as 
tending  to  a  perpetuity,  would  be  void  if  it  were  of  an  use,  will 
be  void  if  it  be  of  the  trust  or  equitable  ownership.  7thly.  Of 
equitable  estates  there  cannot,  in  a  technical  sense^  be  any  dis- 
seisin; and  therefore,  notwithstanding  adverse  possession,  there 
may  be  transfers  or  dispositions  by  the  equitable  owner  either 
by  deed  or  will.(&) 

The  several  deeds  operating  and  having  their  principal  legal 
efficacy  under  the  statute,  are  these,  ISthly,  a  covenant  to  stand 
seised  to  uses ;  ISthly,  a  bargain  and  sale ;  14thly,  a  lease  and 
release;  and  which,  especially  the  latter,  have  long  become 
and  continue  to  be  the  principal  modes  of  conveyance,  where 
die  grantor  has  a  freehold  interest. 


tt.  CoTenaot 

to  stand  aebed 
to  met.  (e) 


12.  Covenant  to  stand  seised  to  uses.  This  is  a  mode  of 
conveyance  under  seal,  by  which  a  person,  at  the  time  of  making 
it,  being  actually  seised  of  freehold  property  corporeal^  cove- 


(1)  S  Taunt.  109 ;  H  East,  163;  7  T. 
R.  439 ;  8  T.  R.  597.  And  see  other 
cases,  S  Bla.  Com.  SStf.  note  GO ;  S  Sand. 
U.  &  T.  S06. 

(a)  7  T.  R.  652. 


(6)  1  Prest.  Ab.  144;  and  see  jpo^, 
division  VII.  as  to  the  distinctions  between 
leg^i  and  tqvatabU  estates. 

(c)  See  in  general  %  Bla.  C.  338. 
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nantSy  in  consideration  of  blood  or  marriage,  that  he  will  stand 
seised  of  the  same  to  the  use  of  his  child,  wife  or  kinsman,  for 
life,  in  tail,  or  in  fee.  Here  the  statute  of  uses  at  once  executes 
the  estate,  although  the  party  in  whose  favour  the  deed  has 
been  made  is  never  actually  placed  in  corporeal  possession,  (df) 
and  such  a  covenant  is  good,  though  the  use  be  of  freehold  to 
commence  infuiuro:  though  we  have  seen  that  such  an  estate 
could  not  in  general  be  created  by  a  common  law  conveyance.(e) 
Such  a  use  can  only  be  in  favour  of  a  relation,  and  if  declared 
to  be  for  the  use  of  a  relation  and  a  stranger,  it  will  operate 
exclusively  in  favour  of  the  former;  (/)  and  even  if  there  be 
any  limitation  to  trustees,  in  trust  for  a  blood  relation,  such 
uses  will  be  void  for  want  of  the  consideration  of  blood  in  the 
trusteeSy  so  strictly  is  this  rule  construed,  {g)  and  this  is  one 
reason  why  this  mode  of  conveyance  is  faUen  into  disuse*  (A) 
The  degree  of  relationship  is  not  clearly  define^  to  whidi 
a  use  may  be  limited,  but  it  seems  that  at  all  events  it  may 
be  to  a  cousin y{i)  and  there  seems  no  reason  why  it  should 
not  extend  to  any  blood  relation^  (J)  but  a  use  will  not  arise  in 
favour  of  an  iUegititndie  ehild^  who  is  considered  as  JUius  nml^ 
Uu$.  {k)  The  usual  words  in  a  deed  of  this  nature,  are  ''  cove- 
venant  to  stand  seised  to  the  use,  &c.'*  but  these  are  not 
essential,  for  in  this  as  well  as  in  a  bargain  and  sale,  the  instru- 
ment is  to  be  distinguished  rather  by  the  nature  of  the  instru- 
ment than  by  express  words,  so  that  if  these  express  words  be 
introduced  in  a  deed  in  favour  of  a  stranger ^  it  will  not  operate 
as  a  covenant  to  stand  seised,  but  it  will,  if  duly  inroUed  within 
six  months  as  a  bargain  and  sale,  operate  as  the  latter,  although 
the  words  bargain  and  sale  be  not  introduced;  (/)  and  on  the 
other  band,  a  deed  in  favour  of  a  near  relative,  although  in- 
tended as  a  bargain  and  sale,  if  defective  for  the  latter  purpose, 
as  on  account  of  its  not  stating  a  pecuniary  consideration,  may 
operate  as  a  covenant  to  stand  seised,  provided  the  deed  state, 
as  it  always  should,  the  near  relationship,  (m)  So  indentures  of 
lease  and  release,  the  latter  creating  a  fee  tail  to  commence  in 
futwrOi  although  void  as  a  release,  were  held  to  be  valid  as  a  deed 
of  covenant  to  stand  seised  to  U8es;(ff)  and  a  deed  which  may 
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[d[)  9  Bla.  C.  S38. 
>)  4Taont.SO. 

(/)  S  RoU  Ab.  784,  pi.  2,  and  4;  Cro. 
Jac.  181. 

(ff)  See  S  Sand.  U.  &  T.  t. 

(Sj  Id.  8«. 

(0^7  Co.  40. 

O')  Who  a  rdaiion  in  this  sente^  see 


ante,  109, 110,  n.(u). 

(Ic)  %  RoK  Ab.  785 ;  Co.  Lit.  123,  n.  8; 
2  Sand.  U.  &  T.  82. 

(/)  7  Coke,  40,  b.;  2  Lev.  10;  1  Prest. 
Con^.  38. 

(m)  2  Saund.  96,  b.,  97 ;  2  Wils.  22. 

(n)  2  WiU.  75 ;  2  Keny.  239. 


886  RIGHTS  TO  R£AI«  PROPERTY, 

CHAP.  iv»    lake  effect  as  a  covenant  to  stand  seised  to  uses  is  good^  although 

TO  ^r  ^^^  ^^®  ^^  ^  ^™®  ^^^^^  ^^^  decease  of  the  covenantor,  and 
Propebty;  although  he  do  not  affect  thereby  to  dispose  of  the  freehold 
in  the  mean  time,  and  although  the  use  is  to  arise  at  a  period 
which  may  not  happen  until  long  after  the  covenantor's  death, 
the  use  resulting  in  the  mean  time,  (o)  There  are  certain  rules 
for  pleading  the  operation  of  such  a  conveyance,  (p) 

19.  BargaiD  and      13.  A  bargain  and  sale  of  reeU  property  (r)  is  a  contract  under 
•a]e.(4)  g^^i  f^p  pecuniary  consideration  and  obtains  its  origin  thus :  {s) 

when  the  bargainor,  for  a  sum  of  manay  paid  down,  bargained 
for  or  contracted  to  convey  the  same  to  the  bargainee,  and  did  so 
either  without  any  conveyance  or  by  one  which  was  defective 
for  want  of  livery  of  seisin,  the  bargainor,  under  the  construc- 
tion of  the  Court  of  Chancery,  thereby  became  instantly  a  trustee 
for  the  bargainee,  and  an  equitable  interest  in  land  thus  became 
transferable  by  a  formal  conveyance  by  this  name.  Then 
came  the  statute  of  uses,  which  executes  the  use  or  legal  estate 
in  possession  in  the  bargainee,  without  his  actually  taking 
possession  and  without  livery.  At  first,  after  the  statute  of 
uses,  this  sufficed,  but  in  the  same  session  the  S7  Hen.  8, 
c.  16,  (r)  was  passed,  in  order  to  retain  some  form  of  notoriety 
in  the  transfer  of  estates,  requiring  an  inrolmeni  unthin  sup 
months  after  the  date  in  one  of  the  courts  at  Westminster,  or 
with  the  custos  roiuhrum  of  the  county,  or  the  same  will  be 
void.  And  this  regulation  is  construed  strictly,  for  although 
the  indenture  be  antedated,  yet  the  six  months  are  to  be  calcu- 
lated from  the  date.(<)  The  statute  of  inrolment  requires 
that  the  bargain  and  sale  shall  be  made  by  writing  indented, 
sealed  sind  inroUed,  &c.  but  mentions  those  cases  only 
.'' whereby  any  estate  of  inheritance  or  freehold  shall  be  made." 
It  does  not,  therefore,  extend  to  a  bargain  and  sale  for  a  year  or 
years,  and  it  is  under  this  omission  that  the  usual  bargain  and 
sale  or  lease  for  a  year,  which  precedes  the  release  and  forms 
with  it  the  ordinary  conveyance  by  lease  and  release,  is  effected. 
We  have  just  seen  when  a  defective  bargain  and  sale  may  ope- 
rate as  a  covenant  to  stand  seised ;  (»)  and  on  the  other  hand 


(o)  4  Tannt.  «0.  (r)  The  statute  «7  Hen.  8,  c.  16.  does 

(p)  How  a  covenant  to  stand  seUed  is  not  extend  to  interests  less  than  freehold 

to  t>e  pleaded,  S  Salk.  306  ',  t  Ves.  sen.  nor  to  assignments  of  terms  for  yean. 

853  J  2  Saond,  97,  b. ;  Lutw.  1«67;  3  Lev.  (»)  See  «  Sand.  U.  8c  T.  4«. 

370  y  %  Chitty  on  Pleading,  6  ed.  576.  (()  1 1  East's  Rep,  429. 

(9)Seeiu  generaiS  Prest.  Conv.  2t3;  (u)  Ante,   3fb,  note  (m)  ^   2  Saund. 

1  Saand.  ^51,  n.  3  j  2  Bla.  C.  338.  How  96,  b.,  97. 

to  be  pleaded,  2  Ciruty's  PI.  6  ed.  577. 
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there  are  cases  in  which  a  tenant  under  a  lease  for  a  term  of    CHAP.  IV* 
years  may  elect  to  treat  the  same  as  a  bargain  and  sale.(x)  ^^  r^al* 

From  the  definition  which  has  been  just  given  of  a  bargain  PaorgRTY* 
and  sale,  it  may  be  inferred  that  iC  pecuniary  consideration  is 
necessary  to  raise  a  use  under  this  conveyance,  but  the 
amount  is  not  now  material,  even  the  nominal  consideration 
expressed  in  the  ordinary  bargain  and  sale  for  a  year  on  which 
to  ground  a  release  being  suiBcient. 

"  Bargain  and  sale,"  though  the  usual  operative  words,  are 
not  absolutely  essential,  for  any  other  words  will  be  sufiicient, 
and  we  have  seen  that  a  covenant  to  stand  seised,  if  made  for 
pecuniary  consideration,  may  take  effect  as  a  *  bargain  and 
sale,  {y)  that  is  if  it  be  inroUed. 

So  in  the  creation  of  a  term,  the  words  grant  and  demise  will 
do,  but  it  is  better  where  the  parties  are  desirous  that  the  instru- 
ment should  operate  under  the  statute,  as  where  it  is  to  pre- 
cede a  release,  to  use  the  proper  technical  operative  words 
^  bm'gain  and  sale." 

14.  A  conveyance  by  lease  and  release  is  now  by  far  the  li^LMieand 
most  frequent  mode  of  transferring  any  freehold  interest,  ^^®'**"* 
whether  absolutely  or  by  way  of  mortgage,  on  account  of  its 
capacity  to  operate  in  various  ways,  and  on  all  possible  contin- 
gencies ;(z)  and  that  it  supplies  the  place  of  livery  of  seisin, 
and  consequently  avoids  the  necessity  for  the  grantor  and 
grantee  going  upon  the  land  to  deliver  and  receive  the  actual 
possession,  and  that  this  conveyance  will  equally  operate, 
although,  perhaps,  neither  party  has  ever  been  upon  or  ever 
seen  the  estate ;  and  on  account  of  its  operation  being  equiva- 
lent, in  this  respect,  to  a  feoffment,  it  has  been  said  to  amount 
to  a  feoffment. (a)  But  the  operation. of  a  feoffment  and  of 
a  lease  and  release  is,  in  most  other  respects,  very  different. 
A  feoffment  may  be  a  tortious  conveyance  creating  a  fee,  even 
though  made  by  the  owner  of  a  particular  estate,  and  there- 
fore incurring  a  forfeiture ;  but  a  lease  and  release  form  but  an 
innocent  conveyance,  which  transfers  only  such  an  interest  as 
the  party  conveying  actually  has,  and  no  more,  and  may  be  for 
this  reason  used  by  anyone  without  forfeiting  his  estate. (6) 
The  mode  of  effecting  this  conveyance  (at  least  when  the 
transferree  is  not  already  in  possession  under  an  actual  lease) 

(jr)  Ante,  S54,  note  (2c).  lease  mar  operate  as  a  new  mant,  Cowp. 

(y)  Ante,  SSS,  note (0>  7  Rep.  40.  600  ^  t  Bro.  P.  C.  48 ;  9  J.  B.  Moore»  46. 

(t)  See  its  different  operation,  2  Saiuid.  (a)  Cro.  Jac.  604. 

96,  b.,  97 ;  Cowp.  600 ;  anU,  314.  A  re-  (6)  Ante,  287,  note  (s).      . 
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18  to  prepare  a  lease  for  a  year  (then  usually  termed  a  bargain 
and  sale  for  a  year)  of  the  land,  dated  the  day  before  the 
intended  release,  and  by  which,  when  executed,  the  use  of  that 
term  is  executed,  so  that  such  lessee  is  supposed  to  be  in  actual 
possession,  at  least  sufficiently  so  as  to  accept  a  release  in  fee 
or  otherwise,  dated  on  the  day  after,  and  then  upon  the  latter  day 
both  the  deeds  are  executed  at  the  same  instant,  and  the  statute 
of  uses  b  considered  to  have  transferred  the  possession  to  the 
releasee  and  completely  vests  the  estate  and  possession  in 
the  bargainee,  to  whom  the  legal  estate  has  been  transferred«(e) 
A  chattel  real,  as  a  lease  for  years,  or  a  remainder  for  years 
after  a  term,  may  be  conveyed  and  pass  together  with  a  rever- 
sion  in  fee  by  the  same  general  words  in  an  ordinary  lease  and 
release,  (d) 


15.  Deeds  to 
lead  or  declare 
nsei,  and  16. 
deeds  of  revoca- 
tioo  of  oset» 
and  17.  Deeds 
to  charge  and 
discbarge  in- 
cumbrances on 
land. 


15.  Then  are  usually  enumerated,  deeds  to  lead  or  declare 
the  uses  of  other  distinct  conveyances,  as  well  at  common  law  as 
under  the  statute  of  uses ;  and  16.  Deeds  of  revocation  of 
uses;  and  17.  Deeds  to  charge  or  discharge  incumbrances  on 
land,  such  as  bonds  or  obligations,  recognizances  and  defeazances 
on  each,  and  to  which  we  shall  here  merely  thus  allude,  (e) 

Some  other  In  the  preceding  arrangement  we  have  adhered  to  the  order 

of  estdbiishiny    adopted  by  Blackstone  and  other  elementary  audiors  on  this 
^I^l^tJS!^  subject,  but  there  appear  to  be  some  titles  still  to  be  noticed, 

such  as  titles  or  interests,  18.  By  Award ;  19.  By  Jointure  or 
Settlement;  20.  Voluntary  Conveyances;  21.  Fraudulent 
Conveyances  ;  SS.  Legal  and  Equitable  Mortgages ;  and  23. 
Licenses.  ^ 


rest  not  before 
ennmerated. 


18.  Title  by 
award. 


18.  Although  it  was  formerly  thought  otherwise,  it  is  now 
settled,  that  disputes  respecting  title  to  land  or  Hikes,  or  other 
incorporeal  hereditaments,  may  be  referred  to  arbitration,  and 
that  one  person  may,  by  an  award  founded  upon  a  proper  order 
or  agreement  of  reference,  be  directed  to  execute  aO  the  neces- 
sary conveyances  to  the  other,  and  to  perform  all  such  acts 
as  may  be  requisite  to  confer  the  perfect  right  as  well  as  the 
possession  ;(J')  and  an  award,  that  one  of  the  parties  is  .the 


(e)  t  Pretton  on  Convey.  911 ;  f  Cra. 
Dig.  Lease  and  Release ;  Cases  and  Op. 
143  to  149,  tit  Reversion. 

(cf)  7  Bing.  760 ;  and  see  the  effect  of 
a  conveyance  by  lease  and  reJease  of  a 
reversion  expectant  on  a  term,  and  the 
mode  of  pleading  such  a  conveyance. 


Co.  Lit.  tro,  a.,  n.  3 ;  4  Cralse,  199 ;  S 
Chit.  PI.  6  ed.  578. 

(e)  See  fulJy,  S  fila.  C.  339,  340,  and 
notes. 

(/)  Rol.  Ab.  ArbtL  £.  «  («)  B.  14, 
K.  15 ;  WUIes,  t48 ;  3  East,  15;  7  East, 
81;  3Taiint.4S6. 
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legal  owneti  or  entitled  to  an  estate,  is  binding  on  the  other     CHAP.  IV. 
and  his  heirs ;  so  that  the  order  of  reference  and  award  are     ^^^al* 
equivalent  to  title  deeds.  (^)  But  an  award  against  trustees  and     Prqfiktt. 
guardians  of  an  infant  tenant  for  life  of  the  realty,  who  died 
before  the  award  was  made,  was  holden  not  to  be  binding.  (A) 
And  an  award  between  a  lessee  and  his  neighbour,  awarding  an 
act  to  be  done  for  the  benefit  of  the  latter  by  the  lessee,  which 
would  be  waste  upon  the  estate  of  the  lessor,  is  bad.  (•) 

Many  questions  arise  upon  awards  under  the  general  or  a  local 
ineloMure  act  in  regard  to  the  title  to  land,  but  the  iiill  consider- 
ation of  which  would  be  beyond  the  scope  of  this  undertak- 
ing, (i)  In  general  the  legal  title  to  an  allotment  is  not  ac- 
quired until  the  execution  and  publication  of  the  commissioners' 
award,  (0  and  the  preparation  of  plans  and  maps  for  the  purpose 
of  carrying  an  inclosure  into  ettect,  is  no  evidence  of  an  allot- 
ment under  an  act  which  requires  an  appeal  against  an  allot- 
ment to  be  made  within  six  months  after  the  cause  of  complaint 
had  arisen,  and  it  was  held  that  it  suffices  to  appeal  within 
six  months  from  the  time  of  making  the  conclusive  award*  (m) 
But  where  the  plaintiff  pleaded  a  right  of  common  under  an 
award  of  commissioners  appointed  by  an  inclosure  act,  which 
authorized  them  to  award  such  rights  in  respect  of  a  certain 
messuage,  and  gave  an  appeal  in  three  months  after  the  award 
by  feigned  issue  and  to  the  quarter  session ;  it  was  held  that 
the  limited  time  having  elapsed,  it  was  not  necessary  for  him  to 
show  the  original  right,  in  respect  of  which  the  commissioners 
had  given  him  the  right  in  the  award,  (n) 

19.  Conveyances  and  transfers  of  real  estates,  as  well  as  of  19.  Marriage 
personalty,  to  trustees  or  others,  by  way  of  marriage  settlemeni,  j^JiJ^"^"^,*)"^ 
and  to  secure  9l' jointure  or  provision  for  younger  children, 
should  be  completed  before  marriage;  or  at  least  marriage 
articles,  agreeing  for  a  prospective  settlement,  should  be 
previously  signed,  (p)  for  in  either  of  those  cases  they  will, 
in  general,  be  valid  against  creditors  {q)  as  well  as  pur- 
chasers* (r)  But  if  not  entered  into  nor  articles  signed  until 
afker  the  marriage,  they  will  then  be  invalid  as  against  the  then 


(jO  Ante,  3«8,  n.  (/)  ;  3  East,  16. 
{k)  3  DowK  &  R.  184. 
<i)5Taont.454. 

{k)  41  Geo.  3,  c.  109.  s.  35 ;  1  &  t 
Geo.  4,  c.  S3 ;  and  see  cases  infra,  note 

if)  (••). 

(0  2  Bar.  &  Aid.  171. 

(m)  1  Chitij's  R.  366. 

(n)  FhiUipi  T.  Matk.  7  Bing.  133. 

io)  See  in  general  Chiu  Eq.  Dig.,  tit. 


Settlement,  1203  to  1330,  and  tit.  Mar- 
riage ;  and  Roberts  on  Fraudulent  Con- 
veyances ;  3  Bla.  Com.  136 ;  pait,  333. 

(p)  Chit  Eq.  Dig.  1 317,1318 ;  poK,  333. 

(f)  As  to  ere&cn,  Ambi.  131;  17 
Yes.  364,  371 ;  1  Ball  &  B.  353. 

(r)  As  to  porchasers,  1  Atk.  36J^  3 
P.  Wms.  358,  674 ;  aiiter,  as  to  an j  Hmi- 
tation  in  favor  of  a  stranger,  3  P.  Wms. 
345 ;  10  Mod.  333  ;  3  Meriv.  349. 
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creditors,  if  the  party  were  insolvent  at  the  time ;  (s)  and  if  be 
be  a  trader,  then,  in  case  of  a  subsequent  bankruptcy,  a  settle- 
ment after  marriage  will  be  inoperative,  except,  perhaps,  as 
respects  the  wife's  property,  although  he  were  solvent  at  the 
time  the  same  was  executed.  (0  A  settlement  after  marriage 
would  also  be  invalid  against  a  purchaser  for  pecuniary  or  good 
consideration,  although  he  bad  notice  thereof  at  the  time  of 
accepting  the  conveyance  to  him.(tf)  Marriage  settlements 
and  jointures  are  in  general  regulated  by  the  statute  S7  Hen.  8, 
c.  10,  and  which  enacts,  that  a  jointure  after  marriage  may  be 
accepted  or  refused  by  the  wife,  (x)  In  general  the  settlement 
is  by  lease  and  release,  but  it  will  depend  upon  the  nature  of 
the  property  and  estate  therein,  the  same  as  every  other  con- 
veyance. Infants,  whether  male  or  female,  are,  in  equity, 
bound  by  a  proper  and  reasonable  marriage  settlement,  al- 
though executed  by  them  when  under  age,  especially  if  parents 
or  guardians  have  concurred,  (y) 


so.  Convej- 
aoces  in  fnad 
of  erediton, 
coDtrarj  to 
13  Elix.  c.  5. 


90.  There  are  two  statutes  agsAnst  fraudulent  eonvetfanees  and 
deedSi  and  other  acts,  the  19  £liz«  c.  5,  («)  for  the  protection  prin- 
cipally of  creditorSy  and  the  97  Eliz.  c.  4,  (z)  for  the  protection 
of  purchasers.  The  first  (a)  enacts,  **  That  every  feoffment, 
gift,  grant,  alienation,  bargain,  and  conveyance  of  lands,  tene^ 
ments,  hereditaments,  goods  and  chattels,  or  of  any  lease,  rent, 
common,  or  other  profit  or  charge  out  of  the  same,  made  anth 
intent  to  defraud  creditors  and  others  of  their  just  debts,  &c. 
shall  be  utterly  void,  but  only  so  as  against  those  creditors  and 
others,  (a)  and  expressly  declares  (sect.  6.)  that  estates  or 
interests  conveyed  or  created  on  good  consideration  and  bond 
fide  in  favor  of  persons  not  having  any  notice  of  such  fraud, 
shall  be  valid." 

This  statute  extends  not  only  to  fraudulent  conveyances  of 
land  but  of  personal  property ;  but  it  has  been  questioned 
whether  it  extends  to  land  of  copyhold  tenure,  (ft)  and  to  ren- 
der a  conveyance  fraudulent  within  this  statute,  the  party,  at 
the  time  of  making  it,  must  have  been  indebted  to  the  extent 


(f)  12  Vest.  136 ;  10  Ves.  139 ;  « 
Bro.  C.  C.  96 ;  2  Atk.  519, 600. 

(0  12  Ves.  136;  1  Ball  &  B.  252 ; 
19  Ves.  88,  206. 

(u)  18  Ves.  04,jMtt. 

(x)  See  statute  and  ootes,  Chit.  Col. 
Stot.  271 ;  and  see  the  obsenrations  on 
settlement,  ante,  57,  58. 

(^)  WiUiam  t.  WHUam,  S  Ves.  J. 
545  J  i  Bro.  C.  C.  152,  S.  C;  18  Ves. 


259 ;  2  Bro.  C.  C.  545  ;  1  Mad.  Oh.  355. 

(t)  See  these  statutes,  with  notes,  Chit. 
Col.  Stat  385  to  391. 

(a)  See  13  Eiis.  c.  5,  and  notes.  Chit. 
Cot.  Stat.  Fraodalent  Convevanoes,  5^5. 
The  partj  himself  cannot  take  advantage 
of  the  act,  but  all  erediton  raaj,  4  East,  1 ; 
5  B.  &  Cres.  560. 

(fr)  1  Cox's  liep.  278;  £UiS|  155;  but 
see  Oowp.  705. 
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of  general  insolveQcyi  (c)  or  at  least  the  deed  or  act  must  have 
been  without  an  adequate  cojisideration,  and  with  intent  to 
defraud  one  or  more  particular  creditors  or  persons,  in  which 
case  it  would  be  void  even  at  common  law.  If  the  party  executing 
were  not  indebted  at  all,  or  not  insolvent,  so  that  abundant  other 
property  to  satisfy  any  then  existing  debts  be  \t%  then  even  a 
bona  fide  gift  of  personal  property  would  be  valid  against 
creditors^  or  even  a  subsequent  purchaser ;  {d)  but  not  so  as  to 
landf  with  regard  to  subsequent  purchasers  thereof,  in  con- 
sequence of  the  enactment  of  27  Eliz.  But  a  party  not  sub- 
ject to  the  bankrupt  laws,  may  convey  all  or  part  of  his  pro- 
perty to  a  particular  creditor  in  preference  to  others,  {e)  and 
even  in  part  for  his  own  benefit,  and  the  deed  will  protect  the 
part  for  the  benefit  of  creditors,  but  not  that  for  his  benefit.  {/) 
But  a  conveyance  or  other  act,  in  preference  of  a  particular 
creditor,  must  have  been  made  bona  fide  with  intent  really  to 
satisfy  a  just  debt,  {g)  The  fraud  must,  in  general,  be  decided 
by  a  jury,  (^)  but  it  may  sometimes  be  decided  upon  afiidavits 
.and  motion,  (i ) 

It  has  been  supposed  that  a  voluntary  conveyance. in  favor 
of  creditors  is  void  if  they  do  not  execute,  {k)  and  if  no  creditor 
assented  to  the  deed  it  would  be  so,  but  otherwise  if  cre- 
ditors accept  the  benefit,  (/)  and  if  even  one  of  several  trus- 
tees executes,  that  would  suffice  to  vest  the  property,  {m)  In 
case  of  a  conveyance  of  real  property,  or  a  chattel  real,  the  cir- 
cumstance of  the  conveying  party  remaining  in  possession 
thereof  would  not  be  deemed  a  badge  of  fraud,  as  in  the  case 
of  an  assignment  of  mere  personalty,  {n)  because,  as  there  are 
usually  title  deeds  applicable  to  real  property  and  interest 
therein,  creditors  ought  not  to  be  deceived  by  the  bare  pos- 
session thereof;  (o)  and  the  same  rule  even  extends  to  some 


CHAP.  IV. 

I.  Rights 

TO  Real 

Property. 


(c)  3  B.  &  Adolp.  362 ;  5  Yes.  384 ; 
1  Sim.  &  Stu.  315. 

(d)  Twynes  case,  3  Co.  82,  a.^  1  Mad. 
Cba.  275;  1  Sim.  &  Sta.  315 ;  ante,  108, 
note  (i): 

(e)  5  T.  R.  235,  420 ;  8  T.  R.  528 ; 
Nenl,  on  Contr.  381,  382;  3  M.  &  8.371; 

4  East,  1 ;  5  Moore,  19. 

(/)  CaUland  v.  Etheiek,  %  Aiutr.  381 ; 

5  T.  R.  420,  S.  C. 

(# )  2  Young  &  J.  304. 

(%)  5B.&C.666^8Dowl.&R.442. 

(t)  8  B.  &  Cres.  217.  The  3d  section 
of  13  Eliz.  c.  5,  subjects  the  parties  to  a 
firaadnlentooDveyanGe  to  the  forfeiture  of 
the  pretended  puithase  money*  and  one 
years'  Yalac  of  the  land,  and  lialf  a  year's 


imprisonment;  and  on  a  late  trial  and 
motion  for  a  new  trial,  it  was  held  that 
the  assignees  of  one  of  the  parties  to  a 
fraudalent  conveyance,  might,  in  an  ac> 
tioD  on  the  statute,  recoYer  such  penalties 
from  him  and  the  pretended  purchaser. 
Mich.  T.  1832 ;  Campbell  for  plainUff, 
Curwood  ibr  defendant;  Holmes  &  Co. 
agents  for  plaintiff;  and  see  4  East,  1. 

(k)  3  Sim.  Rep.  1. 

(0  8T.R.  521;  6  East,  257. 

(m)  AnUi  303 ;  9  Bar.  &  Cres.  300. 

(n)  AnU,  107,  note  (d);  Chit.  Col. 
Stat.  385,  note(c). 

(o)  5  Taunt.  2t2>  Boher  ▼.  Htm,  9 
East,  59;  but  see  2  B.  &  Aid.  551. 
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TO  Real'      poses  of  trade,  and  although  in  the  possession  of  a  trader  who 
Phopkbtt.     hi^  become  bankrupt,  and  notwithstanding  the  enactment  in 
the  6  Geo.  4,  c.  16,  sect.  72.  (o) 

21.  Voiantvy .  81  •  The  27  Eliz.  c.  4,  intituled  **  An  Act  against  Covinous  and 
SIu?o?in!II.'"  Fraudulent  Conveyances,**  enacts,  that  every  conveyance,  grant, 
ehaten,  against  charge,  lease,  incumbrance,  and  limitation  of  any  use,  of,  to, 

or  out  of  any  lands,  tenements,  or  oilier  herediaments,  had  or 
made  for  the  intent  and  purpose  to  deceive  and  defraud  such 
person  as  shall  purchase  the  same  for  money,  or  other  good 
consideration,  the  same  shall  be  deemed  and  taken  only  as 
against  that  person,  his  heirs,  &c.  to  be  utterly  void:  but  the  4th 
section  declares  that  deeds  upon  goocf  consideration  and  bonajide 
shall  not  be  affected ;  {p)  but  voluntary  deeds  are,  by  the  same 
terms  of  the  act,  good  against  the  party  conveying,  and  indeed 
it  is  a  general  maxim,  that  no  one  shall  be  allowed  to  allege 
his  own  fraud;  (})  besides,  a  gift  without  consideration,  if  under 
seal,  is  valid  against  the  party  himself,  and  this,  and  the  stat. 
IS  Eliz.  were  merely  intended  to  protect  purchasers  and  ore- 
ditors.  Copyhold  estates  are,  it  is  supposed,  not  within  this 
act;(r)  and  every  prior  conveyance,  without  j9ec«iiiary  consi- 
deration or  adequate  value,  excepting  settlements  before  mar- 
riage, or  in  fulfilment  of  a  contract  before  marriage,  is  consi- 
dered voluntary,  frudulent  and  void,  as  against  a  bonajide  pur- 
chaser,  {s)  and  Lord  Hardwicke  said,  ^  I  hardly  know  an  instance 
where  a  voluntary  conveyance  has  not  been  held  fraudulent 
against  a  purchaser.*'  (0  Thus  a  voluntary  settlement  of  lands 
made  in  consideration  of  natural  love  and  affection  for  very  near 
relations,  is  void  against  a  subsequent  purchaser,  though  he 
had  notice  of.  the  settlement  before  his  purchase,  (ii)  So  a 
voluntary  settlement  after  marriage  may  be  set  iiside  in  favor 
of  a  subsequent  legal  mortgagee  though  he  had  notice  of  the 
settlement,  (j?)  So  a  settlement  by  tenant  in  fee  for  mainte- 
nance of  herself  and  children  for  her  life,  to  raise  portions  for 
younger  children,  and  the  surplus  to  her  heir  at  law,  she  then 
having  many  sons  and  daughters,  is  a  voluntary  settlement,  and 
void  against  a  purchaser ;  (y)  and  the  title  of  a  purchaser  for 

(0)  AMe,  SSl,  11.(0).  (r)  1  Cox,  f78 ;  Cowp.  765. 

(p)  See  the  sect.  Chit.  Col.  Stat.  388 ;  («)  See  aeveral  caaet,  Cliit.  CoL  SlaU 
and  aee  1  Dow.  Rep.  N.  S.  17 ;  and  aee     387,  notes, 

in  jeneral  Cro.  Jac  464 ;  3  Coke,  8S,  b. ;  (i)  3  Atk,  377. 

9  £ttt»  59 ;   Cowp.  705,  711 ;    1  New  (m)  9  East,  59 ;  Cowp.  t(iO. 

Rep.  S3t.  (x)  Cowp.  978 ;  9  Bing.  76. 

(9}  t  Bar.  &  Ald«  367.  (y)  t  Bia.  R.  1019. 
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a  valuable  consideration  cannot  be  defeated  by  a  prior  volun* 
tary  settlement,  of  which  be  had  no  notice,  though  he*  pur- 
chased of  one  who  had  obtained  a  conveyance  by  fraud,  but 
of  which  fraud  the  purchaser  was  ignorant,  (z)  But  marriage 
settlements  before  marriage,  or  in  pursuance  of  a  previous 
agreement,  are  valid ;  (a)  and  the  giving  up  a  previous  volun- 
tary bond,  in  consideration  of  a  settlement  or  conveyance, 
would  prevent  it  from  being  considered  voluntary,  (b)  This 
act  only  protects  persons  who  can,  in  the  terms  of  the  statute, 
be  deemed  purchasers,  (c)  But  it  extends  to  legal  mortgages ;  (d) 
and  a  lessee  at  rack-rent  has  been  considered  as  a  purchaser 
for  valuable  consideration,  protected  by  this  act;(e)  and  a 
purchaser  of  an  equitable  interest  is  as  much  protected  as  a 
purchaser  of  a  legal  interest.  (J*)  But,  at  least  at  law^  a  mere 
egvitable  mortgagee^  by  a  deposit  of  title  deeds,  is  not  a  pur* 
chaser  within  the  act,  and  therefore  trustees  under  a  voluntary 
settlement  after  marriage  may,  at  law,  recover  such  deeds  from 
such  mortgagee,  leaving  him  to  resort  to  a  Court  of  Equity ;  {g) 
80  if  a  purchase  has  been  made  at  an  under- value  it 
would  not  invalidate  a  previous  voluntary  conveyance ;  (A)  so 
where  a  purchaser  with  notice  took  a  collateral  security,  the 
previous  voluntary  advancement  to  a  child  was  holden  good 
and  effectual  against  such  purchase ;  (•)  and  to  entitle  a  person 
to  the  protection  of  this  statute,  he  must  be  a  purchaser  bon& 
fide^  and  for  a  valuable  consideration  ;  {]c)  but  the  release  of 
an  adverse  claim  is  a  sufficient  consideration.  (/)  If  the  party 
taking  under  a  voluntary  conveyance  himself  sell  the  same  for 
a  valuable  consideration,  the  prior  conveyance  cannot  after- 
wards be  treated  as  void,  so  as  to  defeat  the  right  of  such 
purchaser,  (m) 
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S2.  Perfect  Mortgages  on  real  property  or  chattels  real  may  n.  Legal  and 
be  created  by  either  of  the  deeds  we  have  before  noticed ;  and  as  *^"'**J^^cpa- 
tar  as  regards  the  transfer  of  the  legal  estate,  the  same  descrip-  siu  of  deeds, 

&c.  (n) 


(t)  1  New  Rep.  SSS. 

(«)  Id.  fccL  4;  Cn>.  Jac.  454;  Cowp. 

(h)  19  Yes.  S18 ;  STaent.  69. 
(e)  1  Dow.  Rep.  New  Series,  17. 
<d)  Amle^  5St,  n.  (s);  Cowp.  f78. 

(e)  t  Bla.  Rep.  1019. 

(f)  Budck  T.  MiUheU,  Pulvtrim  r. 
Pmtmritm,  18  Yes.  90, 100 ;  1  Yes.  &  B. 
185, 184;  OUey  ▼.  MmmMg,  9  Bast,  69; 
f  Taunt.  69. 

(g)  9  Bing.  76. 


{h)  Cowp.  705 ;  1  Yea.  &  &  184;  16 
East,  fit. 

(0  1  Yern.  467, 

(k)  Cowp.  785. 

(<)  S  TauDt.  69. 

(m)  t  Yern.  44 ;  1  Meriv.  658 ;  19 
Yes.  918. 

(«)  See  in  general  Powel  on  Moftgages 
by  Coventry;  S  Cniise,  8f ;  and  6 
Id.  Inde<,  Mortgue;  9  Saund.  Index 
Mortgage;  9  Bla.  C.  157  to  160  mud 
notes. 
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tion  of  deed  and  the  same  terms  are  usually  adopted  as  in  an 
absolute  conveyance,  excepting  that  a  clause  of  redemption  is 
inserted,  and  appropriate  powers  of  distress  or  receivership 
of  the  rents,  in  case  of  irregularity  in  paying  interest,  and  ulti- 
mately of  sale,  and  covenants  for  payment  of  principal  and  inte- 
rest at  the  appointed  time,  and  for  title,  and  against  prior  incum* 
brances,  with  stipulations  relative  to  insurance,  cutting  timber, 
&c.(o)  It  has  been  usual  to  grant  only  a  long  tetjn  of  yearg  by 
way  of  mortgage,  so  as  to  avoid  the  doubts  formerly  entertained, 
whether  the  estate  might  not  become  subject  to  the  dower  of 
the  mortgagee's  wife,  and  other  incumbrances  made  by  him ; 
though  that  reason  has  long  been  removed  by  the  decisions 
that  the  land  could  not  be  so  incumbered,  (jp)  We  have  seen 
that  assignees  of  a  lease  are  liable  to  perform  the  covenants 
therein ;(;)  therefore  it  is  more  prudent  to  take  an  underlease 
at  a  peppercorn  rent  instead  of  an  assignment,  by  which  means 
the  incumbrancer  may  avoid  most  liabilities,  as  an  under-lessee 
cannot  be  sued  by  the  lessor,  (r)  In  case  of  a  complete  mort- 
gage of  a  copyhold  estate,  there  must  be  a  regular  surrender, 
presentment,  and  admittance  of  the  mortgagee.(«)  It  is  advisable 
on  behalf  of  the  mortgagor  so  to  stipulate  as  to  prevent  an 
early  or  precipitate  sale,  and  avoid  the  necessity  of  incurring 
the  expense  of  three  successive  applications  to  a  Court  of 
Equity  for  further  time,  in  case  of  any  unforeseen  difficulty  in 
selling.  (0 

We  have  seen  some  of  the  incidents  of  a  mortgage.  (i«)  The 
mortgagor  may,  at  the  election  of  the  mortgagee,  be  treated  as 
a  trespasser  or  as  a  tenant  at  sufferance,  (r )  The  mortgagee 
may  sustain  ejectment  against  him  without  any  previous 
demand;  {x)  though  if  the  mortgagee  accept  rent  from  a  tenant 
in  possession  under  a  demise  from  the  mortgagor  subsequent  to 
the  mortgage,  he  cannot  afterwards  treat  him  as  a  trespasser, 
but  must,  if  the  rent  were  accepted  as  such,  give  him  a  notice  t6 
quit,  (y)  Nor  could  the  mortgagee  sustain  ejectment  against  a 
tenant  in  possession  under  a  lease  antecedent  to  the  mortgage. 


(o)  1  Jac.  &  W.  581 ;  3  Tho.  Co.  lit. 
Waste. 

(p)  t  Bla.  C.  158. 

(9)  AnUt  S19. 

(r)  DoQgl.  183. 

U)  AjiAe,  «S5. 

(t)  4  Rnsa.  R.  124 ;  1  Mad.  «87, 
from  which  it  appears  to  have  been  the 
practice  to. allow  three  bOccessiTe  exten- 


sions of  time  of  selling,  where  any  reap 
sonable  ground  can  be  shown. 

(u)  Anttp  957,  and  see  the  observations 
on  CtilUtrt  V.  Mou,  9  B.  2c  Cres.  t67,  as 
to  the  nature  of  a  mortgagee's  interest. 

(»)  AnU,  257,f58;  8  B.  &  Cr«s.  767. 

(x)  Id.  Ibid. 

(y)  7  Bing.  9t% 
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but  may  sue  him  for  the  rent  as  assignee  of  the  reversion.  (2:)    CHAP.  iv. 
If  the  security  be  scanty,  a  Court  of  Equity  will  restrain  the      ^^  j^^"^* 
mortgagor  in  possession  from  cutting  timber  or  even  under-    Property. 
wood,  (a)    If  the  mortgagor  become  bankrupt,  .the  mortgagee 
cannot  prove  for  the  whole  mortgage-money  and  interest,  but 
must  petition  for  the  sale  of  his  security,  and  to  be  permitted  to 
prove  only  for  the  deficiency,  and  receive  a  dividend  thereon,  {b) 
The  7  Geo.  S,  c.  20,  intituled  "  An  Act  for  the  more  easy 
Redemption  and  Foreclosure  of  Mortgages,"  enables  the  mort* 
gagor,  when  an  action  of  ejectment,  or  even  an  action   of 
covenant  or  debt  on  mortgage-bond  is  pending  for  the  non- 
payment of  the  principal  money  and  interest,  to  stay  proceed- 
ings at  law  in  certain  cases,(o)  and  also  contains  other  provisions 
for  redemption.  (</) 

The  delay  and  expense  of  a  regular  perfect  mortgage  gave  EqaitabieMort- 
rise  to  the  now  very  common  practiceof  creating  what  is  termed  8»8"'(v 
an  Equitable  Mortgage  by  the  deposit  of  title-deeds,  with  an 
accompanying  agreement  to  execute  a  regular  mortgage,  or  by 
the  mere  deposit  without  even,  any  verbal  agreement  respecting 
a  further  security.  It  is  always  preferable  to  have  a  written 
agreement  signed  by  the  intended  mortgagor,  and  stating  the 
terms  of  the  deposit,  as  that  it  is  to  secure  a  previous  advance  of 
a  named  sum  and  of  all  subsequent  advances,  and  that  he 
agrees  at  his  request  to  execute  all  deeds  and  assurances  for 
mortgaging  and  conveying  the  premises  as  the  best  and  most 
exitensive  security  that  can  be  framed,  and  as  may  be  advised 
and  directed  by  the  counsel  or  conveyancer  of  the  intended 
mortgagee,  with  stipulations  in  the  mean  time  to  insure  and 
commit  no  waste,  &c.  {/)  As  the  statute  against  frauds  we  have 
seen  declares  that  no  interest  in  real  property  shall  be  created 
otherwise  than  by  a  ^gnecf  memorandum,  it  might  excite  surprise 
bow  the  mere  verbal  deposit  of  deeds  should  entitle  the  party 
holding  the  deeds  to  enforce  in  a  Court  of  Equity  a  regular 
mortgage.  The  Chief  Baron  Alexander  observed  upon  that 
doctrine,  *'  I  concur  entirely  with  those  eminent  persons  who 


s 


[%)  Doogl.  1 83 ;  3  East,  449 ;  8  T.  K. «. 

>)  1  Jac.  U  W.  581 ;  3  Tbo.  Co.  Uu 
94«. 

(5)  1  Ross.  &  M.  185. 

(e)S  Cbiu  Rep.  S64-»  7  T.  R.  185; 
8  T.  R.  3«6,  410  \  1  WUs.  80 ;  3  Bos. 
&  P.  1Q7. 

(d)  See  Chit  Col.  Stat.  731,  73f, 
and  notes  ;  and  7  Ves.  489 ;  9  Ves.  S6 ; 
1  Young  &  J.  344. 

(0  Sm  in  general  2  Powel  on  Mort- 
gages, 49  to  61 ;  1  Mad.  Cli.  Pr.  537; 


4Mad.  R.  t49;  1  Bro.  C.  C.  f69;  1« 
Ves.  197  ;  3  Young  &  J.  150;  1  Ross. 
R.  141 ;  ante,  235,  of  Copyhold ;  Chit. 
£q.  Dig.  303,  304,  6^ ;  2  Tho.  Co.  Lit. 
36,  note  (s). 

(/)  But  the  Stamp  Act,  55  Geo.  3, 
c.  184,  ached  ale.  Mortgage,  requires  an 
agrteiMnt,  accompanyuag  a  deposit  of 
title  deeds,  to  be  stamped  the  same  as  a 
regular  mortgage  deed  with  an  ad  valorem 
8tamp»  and  hence  the  practice  of  a  mer^ 
xferbai  deposit. 
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regret  the  inroad  which  the  doctrine  of  mortgage  by  mere 
deposit  haB  made  upon  the  wise  provisions  of  the  statute 
against  frauds :  so  far  as  it  has  been  carried  by  a  course  of 
decisions^  I  think  it  my  duty  to  follow,  but  no  further.'*  (g) 
Where  executors,  who  are  also  trustees,  agreed  to  give  one  of 
the  residuary  legatees,  as  a  security  for  his  share,  a  legal  mort- 
gage of  real  estates,  part  of  the  testator's  assets,  and  for  the 
purpose  of  having  the  mortgage  prepared,  they  delivered 
the  title-deeds  to  his  agents,  it  was  held  that  this  gave  him  an 
equitable  lien  on  the  property  as  against  .the  executors,  though 
not  as  against  the  other  residuary  legatees.  (A)  The  effect 
given  in  a  Court  of  Equity  to  such  a  verbal  deposit  is  to  compel 
die  execution  of  a  legal  and  sufficient  mortgage,  and  vice  vend, 
for  if  a  lease  be  deposited  as  a  security,  the  landlord  may  com- 
pel the  party  holding  it  to  accept  from  the  lessee  a  legal 
assignment,  so  as  to  enable  the  lessor  to  sue  the  depositee.  (•) 
The  deposit  creates  no  legal  interest,  and  if  the  depositee  take, 
possession  of  the  premises,  the  assignees  of  the  depositor  may 
support  an  action  of  ejectment  against  him,  and  compel  him  to. 
resort  to  a  Court  of  Equity,  {k)  We  have  seen  also  that  the. 
deposit  does  not,  at  least  in  law,  constitute  the  party  holding 
the  deed  a  purchaser  within  the  meaning  of  the  stat.  S7  Eliz. 
c.  4,  against  voluntary  conveyances,  and  therefore  trustees  under 
a  voluntary  settlement  or  conveyance  may  support  trover  for  the 
deed ;(/)  and  an  equitable  mortgage  by  deposit  of  title-deeds 
by  any  accountant  of  the  crown  in  the  hands  of  one  who  has  an 
opportunity  of  knowing  that  the  depositor  is  or  may  become 
a  debtor  of  the  crown,  is  not  available  against  an  extent,  (m) 
An  equitable  mortgage  by  mere  deposit  of  deeds  does  not 
cover  prior  advances  ;(n)  and  a  parol  agreement  to  deposit  a 
lease,  when  granted,  as  a  security  for  a  sum  advanced,  does  not 
constitute  an  equitable  mortgage  so  as  to  create  any  lien  at  law 
or  in  equity  on  the  lease  when  afterwards  granted,  (o)  The 
precautionary  measures  to  be  observed  by  equitable  and  other 
mortgagees  will  be  stated  in  the  next  chapter. 

23.  In  general  a  lAcense  to  use  land,  especially  if  the  exclusive 
right  be  given,  operates  as  a  lease  or  demise,  and  must  be  so ' 


(g)  3  Young  &  Jer.  161 ;  and  see  Id' 
ctfuett  3S7* 

ih)  1  Ross.  R.  141 ;  1  Cos,  til ;  1 
Rose,  374. 

(0  Ant§,  319,  3f0;  3  Bro.  C.  C.  l66; 
1  Ves.  J.  «S5. 


k)  5  Esp.  R.  105. 
0  9  Ring.  76. 
m)  1  Price,  «16. 
ft)  1  Tom.  &  R.  974. 
o)  4  Mad.  R.  S49. 
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pleaded ;  (p)  but  a  contract  relating  to  mines  may  be  so  worded 
as  not  to  operate  as  an  actual  demise,  but  merely  as  a  license  to 
dig;  and  we  have  seen  that  then  the  grantee  or  lessee  could 
not  before  he  had  actually  opened  the  mines,  nor  could  he  after 
he  had  abandoned  the  same,  recover  in  ejectment  or  trespass, 
Aough  it  is  said  that  he  might  whilst  he  was  in  actual  possession  of 
working  mines  already  opened,  (q)  In  one  case  it  was  held  that 
a  parol  engagement  that  another  party  might  stack  coals  on  his 
land,  and  have  the  exclusive  use  of  so  much  land  for  thatptir- 
pose  for  seven  years,  was  valid,  as  being  a  mere  license  of  an 
easement,  and  not  a  lease  or  demise  of  the  land  itself;  (r)  but  the 
propriety  of  that  decision  is  very  questionable,  {s)  We  have  seen 
that  as  fiir  as  respects  any  yr^eAo/tf  interest  (t.  e.  for  life  or  longer) 
in  real  property  corporeal,  or  any  incorporeal  property,  at 
common  law  it  could  only  be  created  by  lUvery  of  seisin  or  by 
deed;  (0  and  we  have  seen  that  the  statute  against  frauds  re* 
quires  that  all  leases,  estates,  interests  of  freehold,  or  terms  for 
years,  or  any  uncertain  interest  of,  in,  to,  or  out  of  any  mes- 
suages, lands,  tenements,  or  hereditaments,  must  be  created  by 
wrkingf  and  signed,  or  the  same,  if  verbal,  can  only  have  the 
e£fect  of  a  lease  or  estate  at  will,  and  the  fourth  section  enacts 
that  any  contract  or  sale  of  any  interest  in  the  same  shall  also 
be  in  writing,  and  signed ;  (u)  so  that  it  is  obvious  that  it  was 
the  intention  of  the  legislature  to  deny  any  effect  or  operation 
to  a  vbrbal  agreement  to  sell,  or  a  verbal  making  or  tranrfer  of 
any  inerest  in  real  property  corporeal  or  incorporeal,  excepting 
in  the  single  case  where  it  could  operate  as  a  lease  or  estate 
at  will,  now  in  some  cases  construed  to  mean  from  year  to  year, 
determinable  by  a  notice  to  quit,  (x)  But  it  was,  soon  after 
passing  dmt  act,  considered  that  it  did  not  extend  to  such  mere 
easements  as  did  not  constitute  any  interest  in  the  land  itself, 
itnd  that  the  latter  might  be  created  by  parol,  and  it  was  on  that 
principle  that  the  court  decided  the  case  of  Wood  v.  Lake,  (y) 
in  which  it  was  held,  that  a  verbal  agreement  that  a  party  might 
stack  coals  on  the  grantor's  land  for  seven  years  was  good,  for 
"the  court  there  considered  the  subject-matter  of  the^ license  to 
be  merely  an  easement,  and  not  a  lease  or  demise  of  any  interest 
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(p)  15  ViD.  A  b.  License,  9£;  Sogd, 
V.  &  P.  7^,  75. 

Jq)  t  Bar.  &  Aid.  724,  Sot, 
r)  Wood  V.  Lah,  Sayer's  Rep.  3 ;  see 

(f)  Sogd.  V.  &  P.  8th  ed.  74,  75. 

(t)  Ante,  146,  t04,  f5f ,  note  (9)  ;  and 
see  4  East,  106  ;  5  B.  &  Cres.  ff  1, 873  ; 
8  B.  &  Cres.  293 ;  9  B.  2c  Cres.  479 ; 

TOL.  I. 


7  Bing.  687,  691 .  As  to  the  operation  of 
a  Ucense  bj  deed  to  dXgt  &c«,  see  ante, 
185.  A  iic«nie  to  uie  a  cammsn  can  only 
he  by  deed,  f  Saund.  337,  a. ;  bat  see 
338,  note  (d). 

(tt^  «9  Car.  ?,  c.  3,  s.  1 ;  atitc,  «9«,  «93. 

\x)  See  obaerYations,  Sugd.  V.  &  P.,  8 
ed.  73  to  75. 

(y)  Sajer.  3. 
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la  lihe  land)  and  that  on  that  ground  the  agreement  was  valid,  (z) 
And  that  principle  has  been  since  acted  upon  in  numerous  cases, 
so  fiuTy  at  least,  as  to.  decide  that  the  verbal  authority  ia  an  ex- 
cuse for  whai  had  been  done  under  it,  and  also  so  £Etr  as  to  es- 
tablish tbaA  no  action  can  be  supported  against  the  party  for 
not  removing  what  he  had  done^ivhen  afterwards  required  so  to 
do ;  but  it  is  dear  that  any  supposition  that  such  a  license,  when 
it  would  affect  the  grantor's  interest  in  his  land*  is  not  revocable 
as  to  fttture  purposes,  could  not  be  sustained,  for  if  it  could, 
then  the  relaxation  of  the  statute  would  hold  out  a  strong  temp- 
tation to  peijury,  in  swearing  to  a  permanent  license,  wUch  it 
was  the  object  of  the  legislature  to  prevent,  (a)    It  has  been 
held,  diat  a  parol  license  to  a  party  to  erect  a  building  on  hia 
awn  land,  whereby  an  ancient  light  of  the  grantor  was  darkened, 
W4S  valid,  an4  that,,  as  it  had  be^n  acted  upon,,  and  the  building 
had  be&n  erected  before  counteniiand  of  the  lioense,  the  revo- 
cation was  afterwards  too  late,  and  that  no  actiom  could  be^ 
supported  either  for  the  original  erection^  or  for  the  continu- 
ance, at  least  without  first  tendering  the  amount  of  the  expenses 
incurred  by  the  party  in  so  erecting  the  building,  (A)  and  it  haa 
also  recently  been  held  that  a  license  to  a  party  to  erect  a 
building  upon  his  ou;n  land,  which  might  be  deemed  a  nui0ance 
to  the  grantor's  house  or  land  after  the  building  had'  been 
erected,  is  so  far  not  recoverable  that  the  grantor  could. not, 
after  revoking  the  license,  sue  the  other  for  continuing  the  nui- 
sance, because  he  was  under  no  obligation,  under  such  circum- 
stances, to  puU  down  the  building ;  (c)  and,  for  the  same  reason, 
if  a  person  entitled  to  common  of  pasture  on  the,  waste  of  the 
lord  give  license,  though  verbally,  to.  another  to  buiU  a  cottage 
thereon,  he  could  not  aftierwards  sustain  an  action  for  the  in* 
croaohmenty  although  no  sufficient  c<»nmon  of  pasture  should 
be  left;,  (d),   In  one  case  it  was  held,    that  the  grant  of  a 
free  admission  ticket  to  entitle  the  bearer  to  enter  a  theatre  for 
twenty-one  years  did  not  create  any  interest  in  land,  but  merely 
a  license  to  enjoy  the  privilege  of  admis»on,  and  that  therefore 
it  was  not  necessary  that  it  should  pass  by  deed,  or  that  the 


(t)  In  that  case,  a  parol  agreement  was 
entered  into  for  liberty  to  itack  coals  on 
part  of  a  close  for  mwn  years,  and  that 
doring  that  term  the  party  sboald  bare 
the  sole  use  of  that  part  of  the  dose ;  and 
I^e,  C.  J.  and  Denison  held,  that  the  pa- 
rol license  was  Yalid,  expressly  on  the 
ground  that  it  wa3  only  for  an  easemtni, 
and  not  a  lease.  Tlie  error  in  that  deci- 
sion was  upon  the  facts,  for  clearly  the 
agreement  amounted  to  a  parol  lease ',  see 


case^,  15  Vin.  Ab.  99,  andSagd.  V.  &  P. 
Sed.  74.75. 

(a)  See  Sugd.  V.  &  P.  8  edi  74,  75. 

(6)  Per  Lord  Ellenboroogh,  8  East, 
SOB ;  and  see  9  M.  &  8.  461,  56f ;  t 
Marsh.  551  $  7  Taoat  374. 

(c)  Leggens  v,  Inge,  7  BSng.  68t. 

(d)  X  Car.  &  P.  141 ;  and  see  Palmer, 
71,  and  7  Taunt.  374,  to  establish  that  a 
license,  after  execoted,  is  not  coanter- 
mandable  as  to  what  has  been  done. 
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grantor  should  have  been  authorized  to  grant  the  ticket  by  the 
persons  in  whom  the  legal  interest  in  the  theatre  was  vested, 
and  it  was  considered  in  that  case  that  a  beneficial  license  to  be 
exercised  upon  land  for  twenty-one  years  might  be  granted 
without  deed,  and  that  such  a  license,  when  granted  for  a  va* 
luable  consideration,  and  acted  upon,  could  not  be  counter- 
manded, (e)  But,  as  forcibly  observed,  to  give  absolute  effect 
to  a  parol  license,  and  hold  that  it  passes  sl  perpetual  right,  or 
an  absolute  right  even  for  years,  in,  upon,  or  over  the  grantor's 
land,  so  as  thereby  to  part  with  or  prejudice  any  part  of  his  in- 
terest therein,  would  be  in  the  teeth  of  the  statute  against 
frauds ;  for  if  a  person  could  acquire  a  perfect  right  by  a  license, 
any  one  has  only  to  get  a  person  to  swear  to  a  parol  license  by 
the  owner  of  land  to  build  a  house  upon  it,  and  thereby,  without 
any  conveyance  by  deed,  he  would  acquire,  in  effect,  all  the 
beneficial  right  of  an  owner  in  fee.  (J^  It  should  seem,  there- 
fore, that,  at  least  as  regards  a  parol  license  to  do  any  thing 
upon  the  land  of  the  grantor,  he  has  a  right  (at  least  at 
law)  to  countermand  it,  and  afterwards  to  resist  any  further 
enjoyment  by  the  other  party  under  the  license,  and  might,  after 
notice,  at  least,  remove  the  building  erected  on  his  own  land 
under  colour  thereof,  (g)  It  would,  however,  be  prudent,  at 
least,  in  all  licenses,  when  so  intended,  expressly  to  reserve  a 
right,  under  prescribed  circumstances,  to  require  the  removal 
of  the  building.  (A) 

On  one  occasion.  Lord  Mansfield  said  that  where  a  party 
stood  by  and  saw  another  building  on  his  land  without  object^ 
ing,  he  would  not  suffer  him  to  recover  such  building  in  ejects 
ment ;  (f)  but,  however  a  Court  of  Equity  might,  under  strong 
circumstances,  interfere  against  such  a  party  by  injunction,  and 
decree  a  conveyance,  it  is  clear  that  such  a  doctrine  at  law  is 
not  tenable,  and  that  the  strict  legal  title  must  prevail,  for  other- 
wise the  statute  against  frauds  would  be  rendered  inoperative;  (A) 
and  all  verbal  licenses,  however  express,  and  although  founded 
on  valuable  consideration,  are  revocable,  and  therefore  it  was 
held,  that  an  agreement  to  let  a  paiaty  have  a  trench  for  water 
through  the  grantor's  land,  though  founded  on  adequate  con- 
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(e)  Toyior  v.  Wuten,  7  Taunt.  374;  2 
Innfa.  551 » S.  C. ;  but  fiuere  wbetber  that 
caae  caii  be  supported. 

(/)  See  observations,  Sugd.  V.  &  P., 
8  ed.  74,  75. 

(f)  &»Me,  Id.  ibid.  In  Wwl»  ▼. 
BroelcweU,  Lord  Ellenborougfa  appears  to 
bave  supposed  a  right  to  insist  on  the  le- 
laovaly  after  tendcnng  expenses,  &&  But 


Tindal.  C.  J.  in  7  Bing.  693,  694,  seems 
to  have  supposed  that  the  party  licensing 
coold  not  have  the  building  pulled  down ; 
and  see  S  Sannd.  tl3,  note  (a). 

(&)  'Ptr  Tindal,  C.  J.,  7  Bing.  694. 

(t)  See  observations  in  ficv  v.  fiutler- 
tm,  6  T.  R.556;  1  Anst.  185  \  5  Ves. 
690;  11  £ast,  57. 

ik)  Sugd.  V.  &  P.  8  ed,  74»  75. 
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CHAP.  IV.     sideration,  but  without  any  conveyanoe,  amounted  merely  to  a 
TO  Rial      P*rol  license,  and  was  revocable  at  the  will  of  the  grantor ;  (/) 

Propkrtt.  and  we  have  seen  that  where  a  rector,  in  consideration  of  20/., 
gave  license  by  parol  to  make  a  vault  and  bury  a  corpse  therein, 
and  engaged  that  the  party  should  have  the  exclusive  use  of 
such  vault,  it  was  held  that  such  parol  license  was  not  bind- 
ing ;  (m)  and  it  is  in  every-day's  experience  to  reply  to  and  de- 
feat a  plea  of  license  by  alleging  and  proving  a  revocation  before 
the  defendant  trespassed  under  colour  of  a  prior  license,  (n) 

Seeondiy.  Alien-  Secondly,  Alienation  by  matter  of  Record  is  where  the  agree- 
oi'recoiidU**'  n^ent  of  the  parties  to  convey  is  sanctioned  and  perfected  by  a 
general.  Tribunal  or  Court  of  Record ;  as  by,  1st,  Private  Acts  of  Parlia- 

ment ;  2dly ,  The  King's  Grants ;  Sdly,  Fines ;  and  4thly,  Common 
Recoveries. 

1.  PriTEteacts  1.  These  are  frequently  obtained  in  cases  of  estates  of  very 
ofparUament.     considerable  value,  to  effect  objects  which  either  cannot  be,  or 

cannot  so  well  be,  attained  by  private  deeds  and  conveyances ; 
as  by  a  tenant  for  life,  to  enable  him  to  charge  the  inheritance 
for  the  amouht  of  necessary  repairs  and  improvements,  which 
must  enure  to  the  benefit  of  the  remainder-man  and  reversioner. 
But  parliament,  of  course,  is  the  judge  whether  the  proposed 
repairs  and  improvements  are  adequately  beneficial  to  the 
amount  to  be  charged  upon  the  estate.  So  private  acts  are 
sometimes  obtained  by  a  tenant  for  l}fe,  in  order  to  enable  him 
to  carry  into  effect  an  advantageous  conveyance  of  the  fee* 
simple.  (;))  When  a  private  act  is  obtained  by  a  tenant  in  tail, 
it  will  bar  the  estate  tail,  all  remainders,  and  the  reversion  on 
it,  although  the  persons  in  remainder  or  reversion  should  not 
give  their  consent  to  the  act ;  (q)  and  this,  although  the  rights  of 
the  remainder-man  were  not  excepted  in  the  saving  clause ;  (r)  but 
where  a  tenant  for  life  enters  into  an  agreement  to  convey  the 
fee-simple,  and  a  private  act  is  passed  for  establishing  such 
agreement,  in  which  is  a  saving  of  the  rights  of  all  persons  not 
parties  to  the  act,  it  will  net  affect  the  persons  entitled  to  the 
remainder  expectant  on  the  life-estate,  (s)  In  a  common  estate 
bill  there  is  not,  in  general,  any  intention  to  bind  third  persons, 

(0  4  Eoat,  107 ;  but  see  7  Taunt.  374.  S7  to  34 ;  Com.  Dig.  ParlUmeDt,  B.  7 ;  € 

(m)  5  B.  &  Ores.  221 ;  8  B.  &  Cres.  Bla.  C.  344. 

288  ;  ante,  51.  (p)  3  Wils.  483. 

(n)  1 1  Eut,  451 ;  Com,  Dig.  Pleader ;  (q)  t  Cas.  &  Op.  400 ;  4  Cniiie't  Dig. 

3  M.  35,  R.  d ;  3  Campb.  615 ;  t  Saund.  520. 

113  ;  8  TauDt.  31 ;  5  B.  &  Cks.  2SI  .  (r)  Ambl.  697. 

(o)  See  in  general,  1   Tho.  Co.  Lit.  (i)  3  Wils.  483. 
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but,  unless  expressly  excepted,  they  may  be  bound.  (0    Private     ^^^^*  ^' 
acts  are  to  be  construed  in  the  same  manner  as  common  law      to  Rial 
conveyances,  and  therefore  when  any  doubt  arises  as  to  the     P«oy»»TY. 
construction  of  a  private  act,  the  court  will  consider  what  was 
the  object  and  intention  of  the  parties  in  obtaining  the  act,  and 
endeavour,   if  possible,  to  give  effect    to  that    intention,  (ti) 
Whenever  a  statute  gives  a  right,  it  means  a  legal  right,  and 
not  to  compel  the  party  to  enforce  it  in  a  Court  of  Equity ;  (x) 
and  a  private  act  may  be  relieved  against,  if  obtained  upon 
fraudulent  suggestion,  (y) 

2.  We  have,  in  the  preceding  pages,  seen  when  these  may  s.  tIm  King'i 
be  presumed,  (a)  Grants  of  lands  of  the  crown  are  placed  under  CP^^**('^ 
restrictions  by  several  statutes.  (6)    There  are  particular  rules 

for  construing  such  grants  generally  in  favour  of  the  crown,  but 
to  which  rule  there  are  some  exceptions,  (c) 

3.  &  4.    As  considerable  alterations  are  expected  in  the  law  s.  Fines,  and  4. 
relating  to  fines  and  recoveries,  we  shall  merely  refer  to  the  ***^^*"*^ 
works  in  which  the  learning  on  the  subject  will  be  found,  {d) 

A  fine  and  nonclaim  cannot  be.  pleaded  in  bar  to  a  bill  to  pre- 
vent the  setting  up  an  outstanding  term,  (e)  In  the  sixth  chap- 
ter will  be  shown  the  proper  practical  proceedings  to  avoid  a 
fine.  (/)  A  fine  levied  by  a  tenant  for  years,  or  copyholder, 
or  owner  of  any  chattel  interest,  has  not  any  operation  on  the 
freehold,  and  consequently  no  entry  will  be  necessary  to  avoid 
such  a  fine,  {g) 

In  creating  or  transferring  estates  or  interests  in  real  property  Covbmaiits  for 
by  either  of  the  modes  of  alienation  before  noticed,  it  is  essential  Qu^in^EitjoT- 
to  consider  the  right  to  require,  or  the  expediency  and  practice  mbnt.C^) 
of  introducing  covenants  for  title  or  quiet  enjoyment.     As  the 
right  to  real  property  is  generally  to  be  proved  by  written  do- 
cuments and  title  deeds,  (with  the  exception  of  a  title  for  sixty 
years  by  descent  and  long  uninterrupted  possession,)  a  purchaser 


(t)  7  Bing.  148. 

(«)  2  T.  R.  701 ;  4  Cm.  Dig.  &f  6. 

(silSiiD.  R.499. 

(9)  t  Bla.  Com.  346  ;  9  Hargr.  pa*  oT' 
Mm.  99t,  Cane.  8, 1773 ;  M'JTeiisie  t. 
Stutart,  Dom.  Proc.  1754;  IMdulpk  ▼. 
BUdutfik,  4  Cru.  Dig.  549. 

(s)  See  in  generalt  Bla.  C.  346,  and 
notes  ;  %  Tho.  Co.  Lit,  605,  Index, 
tit.  ReJcords. 

(a)  AnU,  S84,  note  (s) ;  11  Eait,  f  84, 
495.  . 

(ft)  See  the  acU  cooudercd,  t  Bla.  C 
3467  note  4. 

(c)  See  the  rale  and  excepttoos,  2  Bla. 


C.  366,  note  4. 

(jX)  t  Bla.  Com.  and  notes,  348  to  365; 
see  Cruise  on  Fines  and  RecoTeries ;  1 
Preston  on  Conveyances,  200  to  309; 
2Tbo«Co.  Lit.  606  to  613. 

(e)  1  Sim.  R.  349. 

(/)  Poa. 

(g)  1  Prest.  Convey.  301;  and  see 
Adams  on  Eject  88,  89 ;  pott,  chap.  tI. 

{k)  See  ante,  995  to  30O,  as  to  an  agree- 
ment of  purchase  and  abstracts ;  and  the 
penisal  of  the  leadins  case  Briuming  t. 
WriglU,  f  Bos.  U  Pul.  13,  and  the  notes, 
2  Saond.  R.  175  to  183,  is  particulailj 
recommended. 
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has  a  right  to  examine  such  documents  before  he  accepts  the 
title,  and  the  maxim  is  caveat  empiar,  and  be  ought  by  due 
examination  and  consideration  of  the  title  to  assure  himself  that 
it  is  legal  and  sufficient ;  and  although  it  should,  after  a  con- 
veyance has  been  completed,  turn  out  that  the  title  of  the  ven- 
dor was  defective,  the  purchaser  cannot  on  that  account  rescind 
the  contract,  or  recover  back  his  money,  unless  he  can  prove/raucf 
on  the  part  of  the  vendor,  or  he  has  had  the  precaution  to  take  a 
covenant  for  the  sufficiency  of  the  title ;  and  no  purchaser  should 
rely  upon  such  a  covenant,  for  though  it  binds  heirs  and  exe- 
cutors who  have  assets,  yet  in  the  known  fluctuation  of  property, 
it  will  be  too  frequently  found,  that  neither  the  vendor  nor  his 
representative  after  a  lapse  of  time  is  of  sufficient  ubility  to  repay 
the  purchase  money ;  and  hence  the  importance  of  carefully 
examining  and  obtaining  the  advice  of  persoi^s  of  experience  in 
deciding  on  the  sufficiency  of  a  title,  especially  as  any  neglect 
will  subject  the  solicitor  of  the  purchaser  to  liability  to  make 
good  the  damage.  In  order  to  subject  the  vendor  to  an  action 
for  fraud,  it  must  be  clearly  established ;  (i)  and  in  order  to 
recover  damages  upon  a  covenant  for  title  or  quiet  enjoyment, 
it  must  be  very  explicit,  and  expressly  extend  to  and  cover  the 
cause  of  the  defect  of  title  complained  of.  {j) 

It  b  usual  in  conveyances,  when  there  is  a  doubt  upon  the 
title,  either  to  require  a  collateral  security  indemnifying  against 
a  particular  defect,  or  to  insist  upon  the  insertion  of  unqualified 
covenants  by  the  vendor  for  the  title  and  quiet  enjoyment ; 
as  that  the  vendor  is  seised  in  fee,  has  good  right  to  convey, 
and  that  the  purchaser  shall  quietly  enjoy.  In  these  cases 
the  covenant  is  general  and  unqualified,  by  which  the  vendor 
in  effect  covenants  for  the  title  against  all  the  world.  In 
others,  when  the  seeming  title  on  the  abstract  is  sufficient,  the 
covenant  is  limited  and  qualified  ;  and  usually  runs,  that  **for 
and  notivithsianding  any  act  or  omission  done  or  omitted  hy  the 
vendor  to  the  contrary,  he  is  seised  in  fee,  ^c^  And  it  is  observ- 
able that  this  qualification  against  acts  of  the  vendor  only, 
and  not  of  all  preceding  owners,  extends  to  all  the  subsequent, 
and  sometimes  prior  covenants  respecting  the  title,  however 
numerous  and  verbose ;  (£)  therefore  where  the  covenant  relative 
to  the  seisin  was  in  the  above  form,  but  was  followed  by  a 
covenant  '^  and  that  he  had  full  power  to  convey,  &c."  the 


(i)  See  'Efxriy  v,  Oarrett,  9  Bar.  &  Crcs. 
928,  and  cases  there  cited. 

U)  Sug.  V.  &  P.  470  to  475,  676  to 
593;  f  Seond.  Rep.  176  to  183,  and 
notes  ^  1  Chit.  PI.  13I>  13t^  2  Chit.  PL 


545,546;  and  as  to  the  construction  of 
covenants  for  a  good  titJe,  and  what  con- 
stitutes a  breach,  see  3  East,  R.  491. 

(k)  sSaand.  175  to  18se,  and  other 
cases,  2>ort;  3  Bo8«  &  Pul.  13. 
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Court  of  Commoii  Pleu  held^  that  the  latter  general  form  of 
covenant  was  either  pait  of  the  precedmg  special  covenant, 
or,  if  net,  that  it  was  qudified  by  all  the  other  special  cove- 
nants,  as  well  preceding  as  subsequent,  and  consequently  ex- 
tended only  to  acts  of  the  particular  covenantor,  and  did  not 
extend  to  acts  or  omissions  o(  preceding  owners.  (/) 

The  general  and  unqualified  covenant  can  only,  even  in 
the  absence  of  express  preliminary  agreement,  be  required  by 
a  purchaser  or  lessee  when  the  tide  of  the  vendor  is  defective,  in 
which  ease  he  must,  if  required,  covenant  generally  for  the  title, 
or  against  some  particular  defect  of  title,  or  he  cannot  enforce 
die  bargain ;  and  indeed  he  cannot,  unless  the  defeet  were  pvo- 
vided  for  in  the  conditions  or  agreement  of  purchase,  compel 
tbo  purchaser  to  aec^t  that  covenant 

When  the  vendor  claims  by  deeceni  it  is  usual  to  restrain 
the  general  covenant  to  acts  done  by  himself  or  any  of  his 


Where  the  vendor  has  taken  l^  devise  or  voluniary  con- 
vffyance,  (m)  and  the  devisor  or  grantor  took  from  a  vendor 
who  entered  into  the  usual  covenants,  then  the  recent  vendor 
may  be  required  to  covenant  against  the  acts  of  himself  and  of 
sudi  devisor  or  grantor,  and  aD  who  claim  under  him« 

The  specid  qualified  covenant  is  used  when  the  vendor  has 
himself  taken  by  purchase,  and  has  obtained  from  his  vendor 
the  usual  covenants  for  title,  to  the  benefit  of  which  the  new 
pufchaser  will  be  entitled  as  assignee,  these  being  covenants 
which  rmn  with  the  land,  even  though  ihe  word  *^  assigns  **  be 
onutted  in  such  covenants,  (n) 

When  express  general  and  unqualified  covenants  for  good 
tide  are  to  be  introduced  they  should  be  carefully  framed,  so  as 
not  only  to  extend  to  and  cove»  acis  and  things  done  or 
tb  be  done  or  suffered  by  the  covenantor,  but  also  to  omissions  f 
and  care  should  be  observed  that  they  are  in  such  distinct 
aentences  as  not  to  be  qualified  by  any  covenant  which  would 
confine  the  stipulation  to  acts  or  omissions  of  a  particular 
party,  (o)  But  as  the  introduction  into  the  conveyance  of  a 
covenant  to  indemnify  against  any  particular  specified  defect 
might  prejudice  a  subsequent  sale,  it  is  considered  expedient 
to  provide  for  it  by  a  separate  adequate  indemnity. 

It  will  be  seen  that  in  all  these  cases  the  covenants  have  been 


(m)  A«  to  tbe  ▼olantery  oouveyaaoet 
ImaUoded  to,  icv  anu,  SS9. 
(n)  1  H.Bku  9Gt',  3T.R.S95,  67S« 


(p)  S  Emu*,  491 ;  S  Sftimd.  17ft  to  ISS  in 
notes ;  11  Ewt,  6S3  ;  t  Moore,  592 ;  S 
Moore,  703;  1  Brod.  &B.  319,  S.  C. ;  4M. 
&  S.  53^  15£ast,  530 ',  M'Clei.  Rep.  647. 
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express ;  in  some  deeds  implied  warranties,  or  covenants  for 
quiet  eqjoymenti  are  inferred  from  particular  words.  Tha 
word  '' grant  ^^  or  **  enfeoff '*  create  an  implied  warranty 
of  freehold  ;(p)  though  as  to  lands  in  Yorkshire  the  usual 
covenants  for  title  and  further  assurance  are,  by  particular  acta 
of  parliament,  to  be  considered  as  expressed  by  the  words 
"  grant,  bargain  and  BelV(q) 

In  a  Lease  the  words  ''grant''  or  '* demise"  are  held  to 
amount  to  a  covenant  for  quiet  enjoyment,  unless  afterwards 
restrained  by  a  qualified  expre^  covenantor)  and  it  may  be 
implied  from  the  lessor's  taking  on  himself  to  demise,  {$)  up<Mi 
which  an  action  of  covenant  would  lie  by  the  lessee  against 
the  lessor  in  case  of  eviction*  (/)  There  is  this  distinction 
between  express  and  impUed  covenants,  that  the  latter  are 
general  and  unquaUfied,  but  the  former  may  be  qualified  in  any 
manner  according  to  the  agreement  of  the  parties.  When  a 
deed  contains  such  an  express  quaUfied  covenant,  it  will  re* 
strain  the  effect  of  the  ^en^ro/ covenant,  which  would  have 
given  a  remedy  in  case  of  an  eviction  from  any  title  paramount 
to  that  of  the  covenantor,  for  which  only  the  qualified  covenant 
would  be  a  warranty,  (ti)  This,  therefore,  is  one  reason  why» 
in  many  cases,  it  might  be  advisable  to  rely  upon  the  general 
impKed  covenant,  if  there  were  not  another  countervailing 
objection,  which  induces  parties  to  require  an.  express  covenant, 
which  they  can  induce  the  lessor  to  give,  viss.  that  the  general 
implied  covenant  is  a  personal  stipulation,  continuing  only 
during  the  continuance  of  the  estate  of  the  covenantor,  and 
determining  therewith,  whereas  by  the  express  covenant,  the 
covenantor  binds  himself,  his  heirs,  executors,  administrators 
and  assigns,  against  either  of  whom  a  remedy  may  be  had 
in.any  case  after  the  death  of  the  lessor.  A  case  was  recently 
decided  which  illustrates  this  position.  A  tenant  for  life  granted 
a  lease  for  fifteen  years,  (not  warranted  by  any  power,)  and  which 
lease  did  not  contain  any  express  covenant  for  quiet  enjoyment, 
but  such  a  covenant  was  clearly  implied  from  the  word  demise* 
The  lessor,  the  tenant  for  Ufe,  died,  and  after  his  death  the  leasee 
was  evicted  by  the  remainder-man,  before  the  expiration  of  the 


(p)  Per  Buller,  J.,  «  Bos.  &  P.  26 ; 
Imt  see  Co.  Lit  584»  a.  n.  1.;  1  Yes. 
S.  101 ;  ViAugli.  Xt6 ;  4  Rep.  8<),  b. ; 
4  Cm.  D.  5« ;  Hob.  IS ;  f  Evans's  Sta- 
totes,  I9f . 

(9)  6  Ann.  c  35 ;  8  Qtsi.  t,  c.  6. 

(r)  5  Eep.  17.  See  1  Saund.  Si2,  a., 
n.  (S);  9  Ves.  3t5 ;  6  Bing.  656. 

(s)  4aep.  81. 

(«)  Cro.  Jac.  73 ;  1  RolL  Ab.  5«) ;  6 
B.  &  C.  609. 


(n)  4Rep.  80»a.;  3Ld.  Ray m.  1419; 
6Taunt.  3S9;  2  Bos.  &  Pol.  t6,  where 
Buller,  J.  observes,  that,  contrary  to  the 
supposition  of  many,  express  covenants 
are  inserted,  not  for  the  protection  or 
benefit  of  the  punkater  or  leaee,  but  on 
the  contrary,  for  the  protection  of  the 
vendor  or  Uttor,  and  to  qtuUfy  tM:  effect 
of  the  implUd  covenant }  and  see  Nokes's 
case,  4  Coke,  80. 


THSIR  INJURIES^  AND  REMEDIES  IN  PARTICULAR. 


846 


fifteen  years;  and  the  lessee  brought  an  action  of  covenant 
against  the  executor  of  the  tenant  for  life  in  respect  of  such 
eviction,  but  the  Court  of  Common  Pleas  determined  that  such 
action  was  not  sustainable,  because  the  implied  covenant 
ceased  with  the  estate  of  the  tenant  for  life,  out  of  which  such 
lease  was  granted,  (or) 

In  Leases  it  is  usual  and  proper  that  the  covenant  for  quiet 
enjoyment  should  be  general  and  unqualified,  for  the  lessee 
usually  accepts  the  lease  without  being  permitted  to  inspect  the 
tide  of  the  lessor,  and  cannot  therefore  be  supposed  to  know 
whether  he  can  safely  accept  such  lease,  as  regards  the  lessor's 
title,  (y) 

In  Mortgages  the  covenants  for  title  and  quiet  enjoyment 
are  almost  invariably  unqualified,  and  it  is  very  proper  that 
they  should  be  so;  for  a  mortgagee  is  not  in  the  same  situation 
as  a  purchaser,  but  lends  his  money  on  the  faith  of  the  land 
and  the  security  of  the  title,  and  it  is  therefore  but  reasonable 
that  the  borrower  should  undertake  that  the  title  is  absolutely 
good,  and  will  secure  the  return  of  his  loan. 

In  Settlements^  where  the  husband  received  a  sum  of  money, 
or  other  portion  for  his  own  use,  from  his  wife  or  her  relations^ 
it  is  prudent  to  require  that  he  should  covenant  for  the  title  to 
the  property  which  it. is  agreed  he  shall  settle  without  any 
restriction.  But  where  such  settlement  by  the  husband  is 
wholly  voluntary,  or  without  return  or  consideration,  (otherwise 
than  that  of  marriage,)  it  is  not  always  required  that  he  should 
enter  into  such  covenants,  or  perhaps  not  into  any  other  than 
a  covenant  for  further  assurance;  but  these  things  ^epend 
upon  and  are  regulated  by  the  confidence  which  the  parties 
repose  in  one  another,  and  whether  the  title  has  been  inquhred 
into,  and  upon  other  stipulations  of  the  parties  in  each  particu- 
lar case. 


CHAP  IV. 
I.  Rights* 

TO  Real 
Propbutt. 


We  have  considered  the  nature  and  general  incidents  of  real  T^tnUy.  AUa^ 
property  corporeal  or  incorporeal  when  of  Copyhold  te$mre.{a)  2^2ieS?cIIi 


(x)  6  Bing.  656 ;  4  Bf.  &  P.  491,  S.  C; 
fee  also  similar  caae,  Bjer,  t57,  m. ;  Bendl. 
150. 

(y)  See4Taant.3f9.  Bat  Mm5^  that 
the  purchaser  of  a  lease  may,  ooless  re- 
strained by  express  corenaot,  insist  on  the 
production  of  the  lessor's  title,  with  some 
eicepttons,  Sugd.  V.  &  P.  305  to  311 ;  S 
Bos.  &  Pul.  93 ;  Keech  v.  Hall,  Doogl. 
22 ;  6  Taunt«  60. 

(t)  See  in  general  2  Bla.  C.  365,  and 


notes;  and  see  Mr.  Sergeant  ScrWens's 
▼ery  excellent  work  on  Copyholds,  which 
contains  all  the  law  relating  to  Copyholds; 
see  also  Fisher,  Watklns,  and  Cruise,  on 
Copyholds,  per  tot, '^  1  Co.  Lit  by  Tho- 
mas, 653  to  676 ;  3  Saund.  Rep.  Index, 
tit.  Copyholds,  Surrender,  and  Chit.  Eq, 
Dig.  tit.  Copyhold ;  and  at  to  copyhold 
tenure  and  incidents,  aide,  232  to  237,246. 
(a)  Ante,  232  to  237. 
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Wkh  respect  to  theie^  there  are,  on  accoant  of  die  satnre  of 
the -tenure,  pecuUar  mades  qfAUenaiian,  (somethnes  Tarynig  in 
particular  manors,  (b) )  regulated  by  the  custom  generally  pve* 
vaiUng  in  most  manors,  (e)  viz*  by  Surrender  back  of  the.  copy- 
holder's estate  to  the  IcHrd,  in  order  that  he  may  regrant  the 
same  to  another  person  or  persons ;  Presentment  of  sudi  suv* 
remiet  by  the  homage,  and  AdmUance  by  the  lord  of  the 
party,  in  whose  favour  the  presentment  was  made;  and  aH 
which  proceedings  are  entered  in  the  general  Court  RoUs  of  the 
maaoF,  which  in  effect  constitute  a  general  register  of  the  pro- 
ceedings therein  rdating  to  the  estates  and  interests  of  the 
copyhold  tenants  in  the  order  as  they  arise ;  and  Copies  of 
which  proceedmgs  are  made  out  by  the  steward  tm  pavehment 
and  delivered  .to  the  tenant,  and  which  constitnte  the  seccnudarf 
or  duplicate  evidence  of  his  tide,  and  from  wbenoe  he  k  termed 
s^CopykoUtenantfCrteoBnthy  Copy  of  Court  RM.  AUtfaeee, 
as  well  as  the  custom  requiring  a  license  from  the  lord  inctcmt* 
ing  leases  or  demises  for  a  longer  term  than  one  year,  were 
esteblished  for  the  protection  of  the  lord ;  the  Jtrsif  (the  Sur^ 
render^)  because,  withoot  the  lord's  consent,  so  interest  in  the 
cnstOBUury  tenement  could  be  passed  for  more  than  a  year,  so 
that  he  mightlaiow  who  was  to  be  his  new  tenant ;  the  second, 
(the  Presenimentf)  to  secure  notoriety  of  die  tranBaction,  which 
ooidd  be  best  effected  by  the  homage  finding  the  &et  of  sndi 
smrrender ;  and  the  tUrd  (the  AdmitUmee)  being  required  as 
evidence  of  the  lord's  assent  to  his  new  tenant,  and  to  secure 
the  payment  of  the  fines  and  fees  payable  to  the  lord  and 
steward  upon  admittance.  The  full  statement  of  the  principle 
upon  which  these  were  required  is  concisely  and  dearly  staled 
in  the  elementory  works  on  this  subject*  (if )  We  have  seen 
that  these  modes  of  conveyance  apply  as  weU  to  the  transfer  of 
/ficotpor^o/ hereditements  of  copyhold  tenure  as  of  corporeal, 
and  that  even  a  right  to  hold  a  fair  or  market,  or  to  tidie,  &c. 
may  be  granted  or  transferred  by  copy  of  court  roll ;  {e)  and  that 
a  transfer  of  copyhold  cannot  in  general  be  effected  by  feoflt 
ment,  lease,  or  release,  or  fine  or  recovery ;  (/)  but  that  a  mere 
Equitable  interest  in  copyhold  is  not  properly  the  subject  of  a  sur- 


(6)  Ante, t$t^t9f\wa^9tttomt TOO- 
dero  instances  of  peculiar  caftocna,  Hani- 
■on.  Indei,  tit.  Cntloras  and  Prescriptions. 
II.  Costoms  of  Manors. 

(e)  These  expressioos  are  osed  because 
tlwie  is  not  in  strictness  any  gtneral  costom 
for  all  oop)rbolds,  tliough  the  Itfte  custom 
i8^iiicr«%  prefalent  in  nMi  manors,  Eoons 


▼.  Ql^Hf  6  Taunt.  425 ;  see  as  to  demises 
for  a  year  without  license  being  a  gemeral 
costom,  oils,  234. 

(d)  9  Bla.  C.  and  notes,  965  to  371 ; 
and  see  the  works  referred  to«  «iipr»» 
note(s). 

[e)  AjuU,  205. 
'}  AnUt  235. 


a 
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render,  nor  can^  surrendeiedi  and  it  abould  be  transferred  by 
asaignmeMfig)  and  devisees  of  contingent  remainders  in  a 
eopyholdi  not  being  in  the  seisin,  cannot  make  a  surrender  of 
their  interest,  nor  vill  a  surrender  operate  againat  them  or 
tbeir  heirs.  (A)  We  have  seen  when  4ind  how  an  equUabU 
tiMfigage  may  be  effected  of  copyhold,  (t) 


GHAP.  IV. 

I.  Rights 

TO  Rbal 

pBOPBrnvY* 


A  Surrender  may  be  considered  as  sub^taniiaUff  the  instru*  i.  Surrender. 
ment  of  transfer  or  conveyance,  and  the  presentment  and  ad- 
mittance merely  as  formal  measures  to  perfect  it.  It  may  in 
general  be  made  by  the  owner  of  an  estate  of  inheritance  of 
copyhold  to  the  use  of  a  third  person  and  his  heirs  generally 
or  in  tail,  and  either  in  possession,  remainder,  or  reversion,  or 
to  the  uses  of  a  wHl  made  or  to  be  made  by  the  owner.  It  may  be 
made  by  the  owner  appearing-  in  person  or  (under  the  47  Greo. 
3,  9eMB.  2,  c.  8^  (ft))  by  attorney  before  the  lord  or  his  steward^ 
ar  by  custom  before  two  customary  tenants  in  court,  or  by  cut* 
torn  which  is  uaual  out  of  court,  and  even  out  of  the  manor ;  (/) 
and  by  the  delivery  of  a  rod  or  other  symbol  in  the  name  of 
the  whole,  as  directed  by  the  custom,  surrendering,  or  in  other 
words,  resigning  his  estate  or  interest  in  a  particular  customary 
tenement  to  the  lord,  in  trust  for  the  intended  purposes,  as  to 
be  again  granted  out  by  the  lord  to  such,  persons  and  for  such 
uses  as  are  named  in  the  written  eurrender^  and  according  to  the 
custom  of  the  manor.  If  the  use  of  the  entire  interest  be  not 
dedared  in  the  surrender,  then  the  reudue  of  the  interest  not 
declared  will  continue  in  the  surrenderor  as  of  his  former 
estate,  (m)  and  might  be  resembled  to  a  resulting  trust. 

The  ifmissum  to  surrender  to  the  use  of  a  will,  when  that 
surrender  is  merely  a  formal  act,  is  aided  by  express  enact- 
ment, (n)  as  before  it  was  relieved  against  in  equity  in  favour  of 
a  wife  or  younger  children,  or  where  the  estate  was  devised  for 
payment  of  debts,  (o)  though  not  in  favour  of  a  brother,  grand- 
child, or  natural  children.  But  that  act  does  not  extend  to 
cases  where  the  mode  and  proceeding  by  surrender  are  not 


(g)Ante,  S35,  f  36 ;  ST.  R.  484;  f  Saaiid. 
4t2;  MidScriT.  Cop.  9Gf, 

(h)  11  East,  185. 

(i)  Ante,  t35,  note  (t)\  19  Ves.  tOS ; 
3  Ves.  689 ;  Chit.  £q.  Dig.  30,  34,  656. 
^ee  obierTEtions,  Sagd.  V.  &  P.  8  ed.  759, 
as  to  when  coort  Mils  are  not  to  be  deemed 
motiee  to  a  purebaaer. 

(It)  Extended  to  ancient  demesnes  bj 
59  Geo.  3,  c.  80. 

(0  1  Salk.  184 ;  1  Ld.  Raym.  76 ;  but 


the  admittauee  most  be  within  the  ma- 
nor. 

(w)  4  Co.  C9,  b. ;  9  Id.l07,  a. ;  1  BnmL 
18;  Cro.  Elia.  44S ;  Giib.  Ten.  by  WaW 
kins,  S54,  and  n.  116. 

(«)  55  Geo.  S,  c.  19S.  See  Chit.  CoL 
Stat  180,  and  notes. 

(o)  1  Atk.  387  ;  3  Bro.  t«9 ;  1  P.  W. 
60 ;  2  Ves.  582;  5  Id.  557 ;  6 Id. 544; 
i  Fonbt  £q.  39$  Chit.  £q.  Pig.  Cop. 
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matters  of  form,  but  of  substance ;  as  where  a  surrender  of 
copyhold  by  a  married  woman  to  the  use  of  her  will  was  re- 
quired  by  the  particular  custom  of  the  manor,  in  which  case  the 
want  of  her  surrender  is  not  aided ;  {p)  and  the  statute  saves 
to  the  lord  the  Uke  fees  to  be  paid  on  admission  as  if  a  regular 
surrender  had  been  made.  It  should  seem  that  a  general  sur- 
render to  such  uses  as  the  owner  shall  appoint,  is  the  most 
extensive  and  the  best,  when  it  is  at  the  time  uncertain  what 
disposition  of  his  estate  the  surrenderor  will  ultimately  make, 
for  it  has  been  held  that  aflter  such  a  surrender  the  owner  may 
appoint  either  by  deed  or  by  will ;  and  a  surrender  for  the  par- 
ticular purpose  of  a  will  was  not  necessary  even  before  the 
above  statute*  (q)  The  beneficial  and  equitable  title  of  the 
surrenderee,  when  for  a  valuable  consideration,  begins  from  the 
date  of  the  surrender,  and  after  admittance  his  legal  title  relates 
to  that  time ;  (r)  and  immediately  after  the  surrender,  the  sur- 
renderor is  merely  a  trustee  for  the  surrenderee ;(«)  and  after 
admittance  the  surrenderee  is  an  assignee  within  the  equity  of 
the  Stat  Hen.  8,  and  may  sue  for  the  breach  of  covenants  entered 
into  with  the  surrenderor,  {t)  But  the  surrenderee  has  no  legal 
interest  nor  any  right  to  enter  before  admittance ;  («)  and  to 
enforce  the  complete  transfer  of  the  legal  interest  and  posses- 
sion he  must  proceed  by  mandamus  to  the  lord  to  admit,  or  by 
bin  in  Chancery,  (x) 


s.PKfleiitmeDt      A  Presentment  is  only  necessary  when  the  surrender  has 

been  out  of  court,  (y)  It  is  to  be  made  in  that  case  by  the 
homage,  in  order  to  inform  the  lord  or  his  steward  of  what  has 
been  transacted  out  of  court,  and  it  must  substantially  corre- 
spond with  and  truly  state  the  terms  of  the  surrender,  for  if  the 
surrender  were  conditional,  and  the  presentment  as  if  it  had 
been  absolute,  both  the  surrender,  presentment,  and  admittance 
thereupon  .would  be  wholly  void.  (2)  It  should  properly  be 
made  at  the  next  courf-baron  after  the  surrender,  but  by  the 
customs  of  many  manors  it  may  be  afterwards ;  and  if  a  surren- 
deror die  before  presentment,  it  may  be  made  after  his  death;  (a) 


(p)  5  B.  &  Aid.  49C;  1  Dowl.  &  R. 
84,  S.  C.  As  to  surrender  of  lunatic's 
copyhold,  see  1  Jac.  &  W.  64A ;  S  Swans. 
98 ;  Chit.  Col.  Stat  180,  note  (b),  692. 
As  to  how  a  surrender  should  be  taken 
from  nfeme  covert,  see  4  Taunt.  994. 

(9)  5  M.  &  S.  158. 

(r)  1  T.  R.  600;  5  Burr.  11674;  16 
East,  308;  2Saund.443. 


1  T.  R.  600. 
1  Saand.  241,  a. 


8 

M  1  T.  R.  600;  2  Bla.  C.  368,569. 
(«)  SRoU.R.107;«Bla.C.969;poit, 
cb.  X. 

(9)  2  Bla.  C.  ^66,  369. 
(t)  Co.  Copjh.  40. 
(a)  Co.  lit.  6t. 
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and  the  presentment  might  be  obtained  by  petition  in  the  court*    CHAP.  IV. 
baron,  or  enforced  in  Chancery,  (a).  ^to^° al* 

Admittances  of  copyhold  are  of  three  descriptions ;  Jirst,  upon     Property. 
a  voluntary  grant  from  the  lord  without  any  previous  surrender^  ^  Admittance 
or  where  a  customary  tenement  has  escheated  or  been  forfeited,  (b) 
and  the  lord  afterwards,  as  we  have  seen  he  may  do,  grants  the 
same  to  a  new  tenant  to  hold  of  the  ancient  tenure  and  upon 
the  same  services ;  (c)  or  where  by  special  custom  parcels  of 
the  waste  are  granted  de  novo  to  hold  as  copyhold  ;  (d)  secondly ^ 
an  admittance  upon  a  surrender  by  the  former  tenant;  and 
thirdly,  an  admittance  upon  a  descent  from  the  ancestor. 

With  respect  to  the^r^if,  upon  the  re-grant  of  an  escheat  or 
forfeited  copyhold,  the  re-grant  must  be  upon  precisely  the  same 
tenure  and  services  as  those  subject  to  which  it  was  before  held 
without  diminution  or  addition,  {e)  The  lord's  grantee  in  this 
case  has  title  without  further  admittance.  {/) 

With  respect  to  admittances  upon  Surrender^  whether  upon 
a  conveyance  or  devise,  they  are  of  the  most  essential  import- 
ance to  vest  the  legal  and  perfect  right  in  the  surrenderee,  for 
although  the  lord  is  a  mere  instrument,  yet  until  admittance  by 
him  the  estate  remains  in  the  surrenderor,  so  that  if  he  die 
before  admittance  of  the  surrenderee,  the  legal  estate  descends 
to  the  heir  of  the  surrenderor ;  {g)  for  which  reason  a  surren- 
deree has  no  estate  to  forfeit  nor  does  forfeit  for  a  felony  com- 
mitted before  admittance,  for  till  then  the  estate  remains  in  the 
surrenderor.  (A)  But  if  a  surrenderee  die  before  admittance, 
his  heir  will  in  equity  be  entitled  to  it,  and  the  widow  to  free- 
bench,  though  hot  to  the  legal  estate,  (i)  And  where  a  devise 
was  made  by  an  unadmitted  devisee,  it  was  held  that  the  second 
devisee  could  not  recover  in  ejectment,  because  his  admittance 
had  no  relation  to  the  last  legal  surrender,  but  that  the  legal 
title  remained  in  the  heir  of  the  surrenderor,  the  first  testator.  (A) 
The  admittance  must  be  to  hold  the  same  estate  or  quantity  of 
interest  as  that  limited  by  the  terms  of  the  surrender,  or  it  will 
be  void.  ([)  If  the  lord  refuse  to  admit  such  surrenderee,  the 
latter  may  compel  admittance  by  bill  in  Chancery,  (m)  or  now 
more  usually  by  motion  in  the  Court  of  King's  Bench  for  a  mau' 


(a)  Co.  Copyh.  40.  (&)  1  Keny.  R.  110  ;  S  Saand.  4tf ,  c, 

(fr)  See  in  general  t  Bla.  C.  370.  n.  t ;  1 T.  R.  600  ;  S  Bla.  C.  36S. 

r«)  iinto, tS3,  n.  (0,(m) ;  f  Bl.  C.  370.  (t)  S  Saond.  R.  4A%,  d. 

d)  AnU,  233,  n.  (i),  347.  h)  7  East,  8. 

«)  Co.  Copyb.  ft.  41 ;  8  Coke,  63.  (I)  4  Coke,  27 ;  1  Coke,  140 ;  ante, 

y )  S  Bar.  &  Aid.  463.  347. 

'  \)  5  East,  I3t  \  1  Snith's  Rep.  363.  (w)  Cio.  Jac.  368. 
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damus.  (n)  And  though  the  Bunenderee  could  not,  (o)  the 
surrenderor  might  sustain  an  action  against  the  lord  for  his 
refusal  to  admit,  (p)  The  lord  may  by  proclamation  compel 
such  a  surrenderee  to  be  admitted,  and  if  a  copyhold  be  granted 
for  a  term  of  years,  it  was  held  that  the  executor  of  the  termgr 
was  obliged  to  be  admitted,  and  that  the  lord  was  entitled  to  a 
fine  upon  such  admission,  {q)  Before  admittance  such  surren- 
deree has  no  legal  estate  but  merely  a  possibility ;  he  could  not 
therefore  himself  make  any  efficient  surrender,  (r)  nor  make  a 
devise  so  as  to  pass  any  legal  interest,  {s)  nor  coidd  the  surren- 
deree  before  admittance  sustain  any  action  founded  on  the 
right  of  property,  though  if  in  actual  possession,  he  might, 
merely  in  respect  of  such  possession,  sue  a  stranger. 

But  iifter  admittance  upon  such  a  surrender,  the  legal  right 
relates  back  by  liegal  relations  to  the  date  of  the  surrender, 
unless  it  were  only  prospective  in  its  terms,  and  on  which 
account  it  has  been  held  that  in  an  action  of  ejectment,  the  day  of 
the  demise  may  be  laid  at  any  time  after  the  surrender,  though 
before  admittance,  provided,  before  the  commencement  of  the 
action,  there  had  been  a  sufficient  admittance ;  (/)  and  a  copy- 
holder may  maintain  an  action  of  trespass  for  mesne  profits 
from  the  time  of  surrender,  after  he  has  been  adtaiitted  and 
recovered  in  ejectment  (u)  And  after  admittance,  the  surren- 
deree is  considered  to  be  an  assignee  of  the  reversion  within 
the  Stat.  Hen.  8,  so  as  to  enable  him  to  sue  in  that  character 
for  breaches  of  covenant  entered  into  with  the  surrenderor  or 
his  ancestors,  (x)  The  admittance  of  the  particular  tenant  is 
Ae  admittance  of  the  remainder-man,  but  the  latter  may  be 
admitted  by  himself,  (y) 

Admittances  upon  Descent,  as  regards  any  supposed  transfer 
or  perfecting  the  estate  or  interest,  are  wholly  immaierial,  for 
the  heir  has  as  complete  a  title  without  it  as  with  it,  for 
he  em  take  possession  and  maintain  every  description  of  per- 
sonal action  or  ejectment  without  ever  obtaining  any  admittance; 
so  that,  excepting  for-  the  satisfiiction  of  the  heir,  and  to  enable 
him  to  have  the  copy  of  his  admittance  ready  to  produce  on  all 
occasions,  and  excepting  the  securing  payment  of  the  fine  and 
fees,  the  admittance  of  an  heir  is  not  of  any  utility,  on  which 
account  the  courts  formerly  would  not  compel  the  lord,  to  admit, 


(o)  Cro.  Jac.  368. 
})  3  Balst.  tlT. 


T.  R.484. 

I 

(l)  1  Burr.  R.  t06;.  1  Keay.  A.  471, 


(t)  7  £ut,  8. 


S.C. 

(r)  2  BIm.  C.  368. 


6  East,  SIO;    1  T.  R.  600 ;    4 
Burr.  1952  ;  9  Saund.  4t$,  c,  a.  2. 
(ttj  16  East,  «10;  2  WiU.  15. 
'  Saand,  S41,  a. 
147,  a. 


(i*)  16 : 

(x)lS 
(Sr)  Id. 
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GQnsideiing  that  fonn  as  a  mere  uselew  ceremony ;  (^r)  but  now 
an  heir  may  by  mambxmm  compel  the  lord  to  admit  him ;  (a) 

and  the  heir  need  not  tender  himself  for  admittance  at  the 

lord's  court,  if  he  has  been  previously  refused  by  the  steward 
out  of  court,  (b)  In  order  to  compel  the  h^  to  pay  jthe  fine, 
(which  is  not  usually  payable  until  after  admittance,  (c) )  the 
lord  may»  by  the  custom  of  most  manors,  compel  the  heir  to  be 
Rdmitted  by  three  successive  prodamaticHis  for  him  to  come  in 
and  be  admitted,  and  if  he  shall  neglect  to  do  so,  the  estate 
may  be  seised  and  withheld  quomque  the  heir  appear  to  be 
admitted  and  pay  the  fine;(cO  '^^  ^^^  admittance,  which  is  at 
least  equivalent  to  an  attornment,  the  party  admitted  cannot 
dispute  the  lord's  tide  to  the  manor,  (e)  When  the  party 
entitled  to  admittance  by  descent  or  under  a  will  is  an  infiuit  or 
/erne  covert,  the  9th  Geo,  1,  c.  S9|  provides  against  forfeiture 
and  a  remedy  for  the  lord's  fine,  by  enabling  the  lord  to  appoint 
Ik  proper  guardian  to  be  admitted,  and  who  has  powers  enabling 
him  to  raise  and  pay  the  fine.  (/) 

By  the  mutual  consent  of  the  lord  and  his  customary  tenant,  Enfnndiiie- 
the  copyhold  estate  may  be  Eftfranchlsed  and  converted  into  a  ^^^ 
perfect  feensimple  estate,  and  which  may  be  effected  by  the 
lord's  eonoeyimgt  mediately  or  immediately,  to  the  tenant  the 
freehold  of  the  particular  or  specific  premises  which  were  held 
by  copy,  or  by  releasing  to  the  tenant  his  seignorial  rights,  (g) 
And. if  a  party  by  mistake  sell  an  estate  as  freehold,  and  a  part 
be  discovered  to  be  copyhold,  a  Court  of  Equity  wiU  give  time 
to  the  vmidor  to  get  the  latter  enftanchised,  so  as  to  enable 
him  to  perfect  the  title  to  the  whole.  (A) 


The  right  to  transfer  an  estate  or  interest  in  corporeal  or  FoumrHLT. 
incorporeal  property  of  freehold  tenure  by  Will  was  first  given  Alibw^wom  by 
by  SS  H.  8,  c.  1,  and  34  &  S5  H.  8,  c.  5,  but  which  only  autho- 
rised the  devise  oitwo-ihirds  of  the  estate,  reserving  one-third  The  statatet 
to  the  king  or  the  lord^  to  countervail  the  advantages  derived  J*  2"i  u  V 
from  wardship,  primer  seisin,  &c.;  and  when  those  benefits  'c!^ ''''''' 
were  annuDed  by  the  stat.  IS  Car.  2,  o.  24,  it  followed  that  the 


(s)  2  T.  R.  197  ',  Co.  Copjrli.  ■•  41 ; 

t  bUlC.  sri,  S7i. 

(a)  S  Bar.  &  Cret.  17f ;  4  Dowl.  & 
Rj.  49«.  S.  C. 

(h)  9  Ma«.  &  Set  ST. 

(e)  ST. R.  484;  1  East*  936. 

(d)  itfi(«.f36;  ST.  R.  169;  5 £ast» 
5tt. 


(0  5  Bar.  6t  Aid.  696;  1  Dow.&  B. 
943. 

(/)  See  Cliit.  Col.  Stat,  and  notee,  178; 
3  T.  R.  169 ;  IS  Vee.  940,  953. 

(jg)  1  WatkiBs'  Copylu  369  ;  4  Eaft» 
971 ;  and  see  1  Tho.  Co.  lit.  676. 

(h)  Sagd.  V.  &  P.  8  ed.  975,  iiote(n). 
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The  «9  Car.  f, 

C*  Oy  B«  Of  Oa 


entire  interest  in  freeholds  when  of  inheritance^  became  depi* 
sable.  The  power  to  devise  freehold  of  inheritance  and  the 
form  of  the  devise  now  depend  upon  the  enactments  in  84  &  S5 
H.  8y  c.  5^  8. 4,  and  the  statute  against  frauds,  29  Car.  2,  c.  3. 
The  former  enacts  ^*  that  aU  and  singular  person  and  persons 
having  a  sole  estate  or  interest  in  feesianpley  or  seised  in  fee- 
simple  in  coparcenery^  or  in  common  in  fee-8imple«  of  and  in 
any  manors^  lands^  tenements,  rents,  or  other  hereditaments,  in 
possession,  reversion,  remainder,  of  rents  or  services  inddent 
to  any  reversion  or  remainder,  shall  have  full  and  fi'ee  liberty, 
power,  and  authority  to  give,  dispose,  will,  or  devise  to  any 
person  or  persons,  except  bodies  politic  and  corporate,  by  his 
last  will  and  testament  in  writing,  or  otherwise  by  any  act  or 
acts  lawfully  executed  in  his  life  by  himself  solely,  or  by  himself 
and  others  jointly,  severally,  or  particularly,  or  by  all  those  ways 
or  any  of  them,  as  much  as  in  him  of  right  is  or  shall  be,  off  his 
said  manors,  lands,  tenements,  or  hereditaments,  or  any  of 
them,  or  any  rents,  commons,  or  other  profits  or  commodities, 
out  of  or  to  be  perceived  of  the  same,  or  out  of  any  parcel 
thereof,  at  his  own  free  will  and  pleasure." 

The  29  Car.  2,  c.  3,  s.  5,  enacts  that  "  all  devises  and  bequests 
of  any  lands  or  tenements  devisable  either  by  force  of  the  sta- 
tute of  wills  or  by  this  statute,  or  by  force  of  the  custom  of 
Kent,  or  the  custom  of  any  borough,  or  any  other  particular 
custom,  shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  presence  and  by  hb 
express  directions,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  such  credible  wU- 
nesses,(f)  or  else  they  shall  be  utterly  void  and  of  none  effect." 
And  then  section  6  enacts  that  ^'  no  such  devise  in  writing,  nor 
any  clause  thereof,  shall  at  any  time  be  revocable,  otherwise 
than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  or  by  burning,  cancelling,  tearing,  or 
obliterating  the  same  by  the  testator  himself,  or  in  his  presence 
and  by  his  directions  and  consent;  but  all  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue  in  force  until 


(i)  It  will  be  obMTTed  that  there  is  a 
iDaterial  difference  in  the  words  of  the  5th 
and  of  the  6tb  section,  as  regards  tlie  cir- 
camstanoes  attending  tlie  tignature  of  the 
testator.  The  sixth  section  mresthf  re- 
qaires  that  the  tetUttor  shoald'  sign  the 
revocation  in  the  jirtseneeof  (^  three 
witnessee.  It  may  therefore  be  inferzed, 
notwithstanding  the  dedsions  to  the  con- 

nprasentlj  noticed,  that  piobablj 
igislature  originally  inlended  by  the 


fifth  lection,  that  the  tettour  theuld 
actually  sign  his  will  in  the  presence  of 
the  three  witnesses,  and  the  adhering  to  that 
requisite  would  certainly  better  prevent 
imp(>sitxon.  Didnotthetennotteftrequiie 
that  the  toiinessa  should  see  the  testator 
actually  sign  f  The.  toords  of  the  two 
clauses,  howerer,  certainly  differ,  what- 
ever may  have  been  the  intention  el  the 
legislature. 


THBIR  INJURIESi  AKD  REMEDIES  IN  PARTICULAR.  SSS 

tfie  same  be  burnt,  eancelledj  toriii  or  obliterated  by  the  testator    chap.  IV. 
or  his  diiectbns,  in  manner  aforesaid,  or  unless  the  same  be     \J^^^l^ 
altered  by  some  other  will  or  codicil  in  writing,  or  other  writing    v^on^rr. 
of  the  devisor,  signed  in  the  presence  of  three  or  four  wiinesses, 
declaring  the  same  "(J) 

The  operation  of  these  acts  may  be  conveniendy  considered  Amngemeoc  of 
with  reference,  1st,  to  the  iking  or  property  that  may  be  de*  ^^^"^^ 
vised  under  them ;  Sdly,  the  tenure^  estate,  or  interest  therein, 
and  the  operation  of  certain  terms ;  Sdly,  the  form  and  requi- 
sites of  a  will,  and  the  testator's  signature  thereof;  4thly,  the 
attestation  by  witnesses;  Sthly,  construction,  operation,  and 
pleading  of  a  will,  with  the  consequences  of  a  devise  to  an  heiri 
and  of  revocations,  and  other  points. 

Istly.  With  respect  to  the  property  or^MJii^thatmaybe  de-  i-  w*»»*  *^»'^* 
visedunderthe8estatutes,thetermsoftheactsareveryeztensive,  b^ whatwordi 
expressly  including  manors,  (k)  lands,  (/)  tenements,  (w)  rents,  (w)  ^y  ?•*•• 
and  other  hereditaments y  (o)  the  comprehensive  import  of  which 
terms  we  have  considered  at  large.  The  terms  include  every 
thing  corporeal  and  incorporeal,  the  particulars  of  which  have 
been  enumerated.  (/>)  The  terms  being  so  comprehensive,  it 
would  seem  scarcely  necessary  to  refer  to  decisions.  It  haa 
been  held,  that  an  advowson  in  gross  (9)  and  tithes  (r)  may  be 
devised,  but  that  certain  franchises  cannot,  (i)  In  describing 
in  a  will  the  thing  intended  to  be  devised,  it  is  expediest  to 
spediy  and  enumerate  the  principal  messuages,  bufldings,  farms, 
land,  or  other  property,  by  the  usual  and  most  appropi^iate  de-> 
scription,  and  then,  after  the  words  '^  with  the  appurtenances,** 
to  add  ^*  and  all  lands,  tenements,  and  hereditaments,  commons, 
ways,  watercourses,  rights,  easements,  and  advantages  what* 
soever,  now  or  heretofore  usually  used,  oecupied,  or  enjoyed 
with  the  same,  whether  as  part  or  parcel  thereof,  or  for  the 
better  or  more  conveniently  occupying  or  enjoying  the.  same ;^ 
by  which  means  all  discussion  and  litigation  respecting  the  ex* 
tent  of  the  property  intended  to  be  devised,  and  whether  or  not 
a  way  or  other  easement  were  strictly  appurtenant,  or  had  not 
been  extinguished  as  such  by  unity  of  seisin  or  otherwisoi  would 


(J)  lliU  elftuM  deurly  requires  that  (i)  itnte,  179. 

^e  Uttattar  fih%\\  lign  8«eh  relocation  in  (m)  iliitf,151* 

the  pretence  of  the  iham  witnesses,  and  (n)  AvU,  Sf5  to  f S9. 

qmen,  whether  that  was  not  the-  real  (0)  Ante,  15S 


hitant  in  the  prior  clanie  in  inthmg  a        6^)  Ante,  145  to  f  49. 
(lb)  iittf^,  I6e.  (0 14.  ibid. ;  3  Qoke,  5t»  b 


wiU  t    See  onie,  S5«,  n.  («) ;  1  Sannd;         (g}  Cro.  Elis.^9;  S  Bte.  R«  If  49. 


itT7,  b,f  !n  notes.  &)  6  Craise,  9S. 

(fc)iinli?,,tW.  (•)  Id.  ibid.  J  3  <J 

YOIi.  I,  A  A 
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CHAP.  IV.    be  amdea.(0      The  temg  "  cffbctB,"  (m)  or  property  (<^)  in 

TO  R^r^*     gmermlf  only  import  p^-sonal  property,  wd  wiU  not  in  gencsral 

yaof gunr.     mdude  or  pass  real  estate^,  unless  tbeye  be  something  in  tfcie 

context  of  the  will  to  extend  the  terms  beyond  their  natural 

meaning;  nor  will  the  words  '^securities  for  money''  pctaa  t)i0 

'  kgal  estate  of  a  inortgage  in  fee  witfaout  words  of  inberitanoei  or 

other  ^ords  denotbg  a  clear  intention,  (x) 

2.  Extent  of  ^dly,  jExient  of  itderest^  or  the  tenure  or  estate  in  the  pro- 
anTwhtthcT'''  P^y  devised.  The  act  speaks  only  of  estates  which  the  tea- 
legal  or  equita-  tator  koih  in  Jee-^mplet  in  possession^  reversion^  ox  remainder; 

they  tberdbre  do  not  ei^tend  to  cop^Ao/cf  estates  or  custoipai^ 
freeholds,  the  devise  of  which  will  be  presently  separatdy  no<* 
ticed.  (y)  It  is  better,  in  a  devise  of  real  property,  to  use  the 
words  ''  mye$f€it0  and  interest  in  the  thing  specified^  and  then 
to  limit  or  declare  what  extent  of  interest  the  devisee  shall  tabs 
as  *'  to  him  and  his  heirs  and  assigns  for  ever/'  or  '^  to  him  and 
hiii  itssigns  during  the  term  of  his  natural  life,"  &c,  by  which 
means  alt  discussion  respecting  Uie  extent  of  interest  thai 
passes  will  be  avoided*  We  have  considered  th^  extensive 
llieaning  and  operation  of  the  word  '^  estate,'^  especially  in  a  wiU^ 
and  when  a  mere  devise  of  the  thing,  without  that  wcard^  wiU 
pAss  the  fee-4dmpls«  (/s)  By  introduciiig  the  word  '^  interest^" 
•a  wdl  as  '^  estate/'  all  possibility  of  doubt  wiJJL  be  avoided') 
whereas  a  devilse  of  a  '^  messuage/'  or  of /^  my  eilAte  at  M^'* 
without  the  addition  of  ''affi"  my  estate,  or  "my  estate  and 
interest,"  or  adding  words  expressly  denoting  the  duration  of 
intereil,  as^  *^  and  his  heirs,**  or  ^^  for  ever,"  or  snlyecting  the 
devisee  personally  to  the  payment  of  debts  or  legacies,  wilU  in 
general^  only  give  him  an  estate  for  life,  (a) 

But  very  general  words  in  a  will  may  pass  the  Imrge^t  interest 
in  real  property.  Thus,  a  gift  to  J,  and  J3.  (son  and  dau^ter,) 
^*  whom  I  appoint  my  executors,  of  aU  thai  I.potse$$ in  any  «ssy 


-faa. 


,***•*  »t     «»—    »■*  I 


••«-.«*•*•**• 


•^ 


(i)Aa$e,n$  to  appnrteniDces,  153  to 
159 ;  and  as  to  the  comprehensive  import 
df  the  terms  tneutiage,  ante,  167  to  169; 
ewrtib^, «ni«^  ]7d  -,  land,  179»  180k 

(it)  1  Hass.  K  48S ;  9  Maule  6c  S. 
448. 

{v)6  Biog.  603  to  611;  1  Rasa.  R. 
479;   2  Marsh.  R.  397. 

(x)  9  Bar.  &  C.  t67.   . 

(y)  7  East,  999^  S«2-;  Cliit.  CoK  Siat. 
1121,  in  notea. 

(s)  Ante,  159,  ^S8«  948«  24^. 

(«>.  £d,  Ibid.  WW  **  my  ettatt  at 
Ashton"  passes  a  fee,  tee  4  TaonL  17^ ; 
2  Marsh.  lA.US,^  1)^,359,  697 1  **aU 
my  Jre^ld  Jfnvpertif'^  passes  the  ifee, 
16  East,  #f  r;  and  as  to  the  difference 


between  the  word  "  ert^te''  aftd  *<  ktnd»t*' 
2  Marsh.  35  ;  7  East,  239.  When 
an  estate  ifl  flee  or  fee-tail  pasfn,  a^ 
th«i|gh  oulv  an  e$tatd  for  life  bo.  iatermi 
given,  4  M.  &  S.  S64 ;  S  M.  k  S.  52S, 
When  the  word  "  estates"  passes  a  fee  or 
a  devise  over  after  death  to  tenant  for 
life,  4  M.  &  3.  ^^«  Devise  to  wife  of  all 
testator^s  e$taU,  {^nd,  after  lier  death,  to 
the  heirs  of  her  bodj,  share  and  share 
fdike,  and  In  default  of  issue,  dec,  she 
takes  onbr  ,an  esta4/e  for  life,  S  Marsh.  ^* 
l)i:.lfl»Q  of  a  /uiiisc  adter  p^jnient  of  debts 
ouiy  gives  a  life  interest,  uMesa  dfvisae 
be  charged  with  personal  ijabili^  to  |^ay 
the  debts,  3  M.  &  S.  51*6,  5lS. 

.1  .ii'j  r 
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Moaghg  to  mty  by  diein  freely  to  be  posaessod  or  enjoyed,  of 
whaleTW  nature  or  manner  it  may  be,*'  was  held  to  pan  the 
liie*ahnple,  tboee  words  being  equivalent  to  a  gift  of  all  hit  prc^ 
perty»  and  thisy  although  the  testator  expressly  excepted  his 
household  furniture.  (6)  So  a  devise  of  *^  all  my  worldfy  goodf 
may  pass  a  fee.  (c)  So  a  diraetion  in  a  will,  that  all  the  testa^ 
tor's  children  shall  share  equally  in  all  his  pii^opetij^  gives  tbeni 
Ae  real  estate  in  fee.^(fiO  But,  in  such  a  caae,  a  ftirther  g^ieral 
dlreotfen  for  the  sale,  in  a  given  event,  of  an  estate  in  fee  de- 
vised by  a  win,  without  expressing  by  whom  it  was  to  be  sold, 
does  not  give  a  power  of  sale  to  the  exeeutors  by  imphoatioti ; 
and  if  the  estate  be  given  to  the  testator's  children}  who  are 
under  age,  the  sale  must  be  suspended  until  they  have  attained 
twenty-one,  and  are  competent  to  convey,  (e) 

A  trast  estate,  (f)  and  the  legal  interest  of  a  mortgagee  in 
fee,  (g)  and  equitable  interests  (k)  as  well  as  legal,  in  general 
kichiding  an  equity  of  redemption,  are  clearly  devisable,  and 
will  pass  under  the  general  words  in  a  vrill  passing  odier  estates, 
imless  a  contrary  intention  can  be  collected  from  the  tertator'ft 
expressions,  or  from  purposes  or  limitations  to  which  he  hail 
subjected  the  lands  so  devised,  and  which  would  be  inconsistent 
or  improper,  if  they  had  reference  to  trust  or  mortgaged  prt>- 
perty.  (j)  But  the  estates  of  a  trustee  or  mortgagee  do  not  pass 
•by  any  intendment  beyond  the  terms  of  a  devise,  which  purports 
merely  to  devise  what  is  strictly  beneficially  his  own  property^ 
and  therefore  '*  a  devise  of  all  my  ready  money,  and  seeuriiieB 
for  money  y^  will  not  pass  the  legal  interestin  fee  of  a  testator,  wh6 
was  a  mortgagee  in  fee.  {i)  In  general,  parol  etidenee  is  not 
admissible  to  extend  the  terms  of  a  devise  and  enlarge  die 
estate  beyond  what  the  words  would  import.  (/) 

The  testator  must  be  seised,  either  legally  or  equitably,  at 
ihe  Hme  of  mating  his  wilL  We  have  seen  that  a  will  as  to 
personal  property  is  ambulatory  from  the  time  of  making  it 
nntfl  death,  so  that,  provided  the  intention  of  the  testator  so 
appear,  or  there  be  an  express  bequest  of  the  residue,  then  afker- 
purchased  or  acquired  personal  property  will  pass;  and  the 
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k)  4  Ross.  R.  94S. 
e)  V  Biog.  S<i4; 

d)  1  Jac.  &  W.  189, 192,  note(6>. 
(«}  iJac.  &  W.  189. 
(f)  t  P.  W.  t58;  aod  see  cases  cited 
.9  H.  Sc  Cres.  S67. 
.    (#>1  Ch.  R.  18;  9B.&Cres.  367. 

^)  1  Chit.  R.  190.  The  words  hm)la^ 
4B«siat«,  &c.  in  most  slatntes  arc  oon- 
stroed  to  include  equitable  as  well  as  legal 
interests ;  see  in  general,  1  Atk.  573 ;  t 


P.  W.  378,  and  cases  on  game  qaaltflca* 
lions.  Oald.  S50 )  9  Prioe,  S57;  8  T.  R.  506; 
IS  East,  i6S,  and  Serjeant  Williams' opl^ 
nion.  Chit.  Game  L.  Sed.  64,  65. 

(0  Sei3  Lord  BIdon's  judgment  in  Lord 
Braybrooht  v,  Inskip,  8  Ves.  417;  10  Prie^, 
76 ;  and  see  observations  of  Bsviey,  h  in 
9  B.  &  Cres.  «78. 

(fc)9B.«eCre8.S67. 

(0  3  M.  &  S.  171 ;  3  Taunt,  147. 
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same  rule  would  include  a  chattel  real,  as  a  term  for  years ;  (m) 
but  no  freehold  interest  in  real  property  will  ai  late  pass,  unless 
the  testator  have  the  estate  therein  at  the  time  of  making  his 
mil:  not  on  account  of  the  word  '*  hating^'  in  the  statutes,  but 
on  the  ground  that  a  devise  of  freehold  is  in  the  nature  of  ^ 
joonveyance,  which  cannot  operate  upon  real  estates  subsequently 
acquired ;  (n)  and  this  rule  prevdls  so  strongly,  that  the  testator 
inust  continue  to  retain  until  his  death,  subsequently,  the  same 
interest  in  die  land  as  that  which  he  had  at  the  time  of  making 
)m  will ;  (o)  and  a  will  cannot  become  operative  by  the  testator 
afterwards  becoming  interested  in  land,  though  specifically 
devised,  (p)  excepting  by  formal  republication  of  the  will.  (9) 
But  provided  the  testator  have,  at  the  time  of  making  his  will, 
a  sufficient  devisable  estate  in  land,  it  is  not  every  act  or  altera- 
tion in  the  nature  of  his  estate  will  prevent  his  will  from 
operating,  (r)  With  respect  to  the  words  in  the  first  act,  sole 
seised,  we  have  seen  that  a  will  by  a  joint  tenant  before  sever- 
ance of  the  joint  interest  is  inoperative,  (s)  The  intention  of 
the  l^islature  in  using  the  word  "  having''  was  to  enable  not 
only  persons  actually  seised  of  a  legal  estate,  but  also  all  Aeite- 
^cia/ owners  even  of  equitable  interests  in  possession,  remainder, 
or  reversion,  to  devise  the  same.  In  equity,  therefore,  a  pur« 
«haser*s  beneficial  and  equitable  interest  in  land  contracted  for, 
though  not  yet  conveyed,  may  be  devised,  (t)  also  contingent 
remainders,  and  all  other  contingent  estates  and  interests  in 
land,  (u)  And  a  possibility,  by  virtue  of  an  executory  devise 
or  a  springing  use,  is  devisable,  (x) 

It  has  been  supposed,  upon  the  same  principle,  that  a  person 
who  has  been  disseised  cannot  devise  his  interest  until  he  has 
regained  possession ;  but  as  a  devise  under  such  circumstances 
could  not  be  attended  with  the  consequences  intended  to  be 
guarded  against  by  the  statute  against  transfers  by  sale  of  an 
estate,  where  the  possession  is  adverse,  (y)  it  should  seem  that 
such  devisee  might  effectually  pass  his  interest  by  devise,  (z) 


(m)Ant$,UO. 

(n)  Id.  ibid.;  3  Yes.  Jun.  427;  and 
see  Chit.  Col.  Stat.  130,  131,  and  lltO, 
note  (d).  It  U  essential  to  attend  to  this 
reason. 

(0)  Id.  ibid. ;  4  Burr,  1961 ;  8  East, 
•55^. 

(p)  Co.  lit.  592. 

(9)  4  T.  R.  60 ;  Cowp.  364 ;  6  Craise, 
.t8. 

(f)  3ee  cases  ooiieeted.  Obit.  Col.  Stat. 
1130,  1121. 

(f )  Ante,  269  ;  and  see  1  Bla.  R.  476 ;  3 
Burr.  1468. 

(0  1  Cb.  Cas.  39 ;  9  Mod.  78. 


(tt)  6  Cruise,  23. 

(x)  1  Hen.  B.  30 ;  3  T.  R.  86. 

(y)  See  32  Hen.  8,  c.  9,  Chit.  Col. 
Stat,  and  notes,  130,  note  (a);  1120» 
note  ;  Evans's.  Statutes,  45l»  d,  A  teisin 
in  law  is  in  general  sufficient,  9  Dowl.  6c 
A.  S8t 

(i)  Id.  ibid. ;  2  Vcs.  Jon.  427 ;  but 
seel  Taunt.  578;  8  East,  552;  6  Cruise's 
Dig.  30 ;  Evans's  Col.  Stat,  tit  Wills, 
451.  If  it  were  otherwise^  an  heir  might, 
by  disseisin,  readily  prevent  the  party  le- 
gally entitled  from  afterwurds  defeating 
the  descent. 


THEIR  INJURIES,  AND  REMEDIES  IN  PARTICULAR.  857". 

"We. have  seen  that  an  estate  pur  autre  vie  is  expressly  devisable    ^^'  ^^* 
by  the  last  mentioDed  act.  (a)  to  Kbal 

And  notwithstanding  this  rule  at  law,  that  a/lfer<-purcha8ed  P»op'»tt. 
real  property  will  not  pass,  it  will  frequently  be  otherwise  in 
equity f  when  the  testator's  intention  to  the  contrary  must  be 
collected  from  the  terms  of  the  will,  and  the  heir  would  take 
advantage  of  the  testator's  neglect  to  republish  his  will  after 
his  purchase,  and  yet  attempt  to  take  any  benefit  under  the 
terms  of  the  will ;  and  therefore  a  devise  and  bequest  by  a 
testator  of,  ''  all  my  estate  and  effects,  both  real  and  personal, 
which  I  shall  die  possessed  of^  was  held  in  Equity  to  extend  to 
lands  purchased  by  the  testator  after  the  date  of  his  will ;  and 
it  was  held  that  the  heir  taking  benefits  under  the  will  must 
elect  either  to  give  up  his  claim  to  such  lands  or  to  give  up  his 
share  of  any  benefit  under  the  will,  (b) 

Sdly.  With  respect  to  the  form  of  a  will.    The  statute  34  and  s.  Foim  of 
36  Hen,  8,  c.  6,  s.  4,  and  the  29  Car.  g,  c.  3,  s.  5,  respectively  *  '^'^''^ 
require  it  to  be  in  writing.     But  if  it  were  printed  it  would 
suffice,  provided  it  were  duly  signed,  {d)  and  probably  it  would 
be  the  same  though  in  pencil,  (e) 

The  S9  Car.  2,  c.  3,  s.  5,  requires  that  the  will  shall  be 
signed  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  express  direction;  signature  by  mark  would  suf- 
fice. (/)  It  need  not  be  at  the  foot,  for  it  may  be  at  the  begins  * 
ning  or  on  the  side,  if  written  with  intent  to  give  effect  to  the 
whole  instrument,  though  it  is  usual  and  safer  to  subscribe 
every  distinct  sheet  of  a  will.(jf)  But  where  a  will  consisted 
of  several  sheets  and  the  testator  signed  two  of  them,  but  from 
weakness  could  not  sign  the  rest,  the  court  was  of  opinion  that 
the  will  was  incomplete,  though  if  he  had  signed  the  last  sheet 
it  might  have  been  otherwise.  (A)  It  has  been  decided  that  the 
signing  by  the  testator  in  the  presence  of  the  witnesses  is  not 
requisite,  nor  is  it  essential  that  any  of  the  witnesses  should  see 
him  sign  or  even  see  his  signature,  (f )  though  they  must  sign 
in  his  presence,  or  at  least  in  a  situation  where  he  might  see 


(a)  S9  Car.  S,  c.  3,  s.  12.  S  Bos.  &  Pal.  SdS. 

(6)  Churchman  ▼.  Ireland,  1  Ruu.  &  (g)  S  Ler.  1,  86  ;  9  Vas.  f  94. 

M.  S50,  confinning  IS  Yes.  209»  1  Dow,  (A)  7  Bing.  457  ;  Doagl.  241 ;  4  V^s. 

949,  and  qaalifying  1  Jac.  534.  197 ;  9  Ves.  249  ;  and  Me  2  Bro.  &  B. 

[e)  See  a  short  form,  pott,  360.  650 ;  5  Moore,  484,  S.  C. 

;d)  2  Maa.  ficSel.  286.  (•)  WhiU  ▼.  Britkh  Mtiwum,  6  BIng. 

re)  5  Bar.  &  Ores.  234.  310;  1  Ves.  &  B.  362  ;  and  Wright  n 

If)  3  Ler.  1  -,  Freem.  538 ;  and  see  Wright,  7  Bing.  457. 
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and  understand  that  thei/  were  signing  as  wittl^ss^ ;  and  it  is 
held  to  be  sufficient  if  the  witnesses  cab  swear  that  the  testator 
acknowledged  his  signature  to  each  witness,  (A)  or  ev^ki  one  Wit- 
ness ;  and  according  to  the  decisions  even  such  an  express  ac- 
knowiedgment  may  not  be  essential,  (i)  Staling  is  not  required, 
and  it  should  seem  that  it  would  not  dispense  with  the  omissioii 
to  sign^  because  signature  is  a  more  cettaln  ahd  permanent 
mode  of  testifying  assent  than  the  verbal  proof  of  the  testatior 
having  sealed ;  and  it  will  be  observed,  that  the  statute  against 
frauds  throughout  its  provisions  requires  the  sanction  of  sig- 
nature and  not  that  of  sealing.  (/)  No  formal  delivery ^  as  "  I 
deliver,  or  I  sign  this  as  my  last  will  and  testatnent/'  though 
usual,  is  requisite,  and  thei-e  is  not  in  the  statute  one  word  or 
expression  respecting  the  publication  of  a  will,  and  therefore  it 
seems  quite  sufficient  if  the  will  has  been  signed  by  the  testator, 
and  it  be  also  attested  by  three  witnesses  in  his  presence,  though 
at  di^rent  times ;  {m)  and  the  testator  need  not  describe  to  the 
witnesses  the  instrument  as  his  will,  or  name  what  instrument  it 
is ;  nor  need  the  witnesses  know  the  terms  of  it,  or  even  whethtsr 
it  be  a  deed  or  a  will.(n)  And  if  the  attestihg  witnesses  wiU 
neither  swear  to  the  sealing  or  publication,  Holtj^C.  J.  h^d  it 
sufficient  to  prove  their  attestation,  (o)  And  it  was  releently 
held  that  a  will  of  lands,  subscribed  by  three  witnesses  in  the 
plresence  and  at  the  request  of  the  testatdr,  was  sufficiently 
within  the  statute  against  frauds,  although  none  of  the  witnesses 
saw  the  testator  sign  or  even  saw  his  signature,  and  only  ohe 
of  them  knew  what  the  paper  was.(p)  It  may  be  questionable, 
under  the  terms  of  the  act,  whether  any  communication  from  thfe 
testator  is  necessary,  and  whether  a  will  may  hot  be  equally  valid 
without  either  of  the  witnesses  knowing  what  the  instrument 
Was,  for  the  subsequent  pit>of  of  the  testator's  handwritiilg, 
and  those  of  the  three  Witnesses,  would,  without  any  such  com* 
ihunication,  sufficiently  identify  the  instrument.  (9) 


(k)  Antt,  357,  n.(i) ;  and  see  Mst,  that 
even  t)iat  ia  not  necessary,  and  that  at 
least  an  acknowledgment  to  one  would 
Buffice  ;   bat  see  dntet  35^,  note  (t). 

(0  2  Yes.  S.  450 ;  1  Wils.  3tS;  1  Ves. 
Jon.  11 ;  17  Ves.  458 ;  18  Id.  175. 

(m)  7  Bing.  457. 

(n)  3  Stark.  £7. 1689,  and  cases  there 
collected. 

(0)  Dagwell  ▼.  Glancocky  Skin.  413; 
1  Stark.  Lt.  336.  In  case  of  bonds  or 
notes  ^ith  a  subscribing  witness,  it  suf> 
fices  to  proTe  the  handwriting  of  the 


latter,  and  all  the  other  requisites^  if  n»t 
negatived  by  the  witness,  will  be  pre- 
sumed. 

(p)  While  ▼.  Britiih  Huseum,  6  Bing. 
310;  Wright  r.  Wright,  7  Id.  467. 

(9)  Peate  r.  Oagly,  Comyns,  197  ;  aad 
see  Trimmer  y.  Jackmm,  Bum's  Eccl.  L* 
But  it  seems  that  in  general  proof  is  ei- 
pected  of  the  testator's  acknowledgment 
to  at  least  one  witness  that  the  indtnuneot 
was  his  will ;  6  Bing.  310 ;  3  P.  W.  <59 ; 
3  Stark.  £t.  Wilia,  1666. 


THEIR  INJORIfiS,  AND  RfiMBMES  IN  PARTICULAR. 


tm 


4thly.  Afi  to  the  atiestation  and  subscribing  in  the  presence    CHAP.  IV. 
of  the  teetator  by  three  or  more  credible  witnesses.     Although      ^oR^^t 
proof  is  essential  that  the  will  was  attested  by  the  witnesses  in     Prqpbhty. 
the  presence  of  the  testator,  it  was  not  necessary  that  such  ^  ^rt«je«i  and 
attestation  should  be  stated  on  the  face  of  the  will^  or  at  the  iuhteribed  by 
foot,  (s)    The  attestation  of  an  illiterate  witness,  by  making  his  ^^e^^oT 
mark,  is  a  sufficient  subscription,  (t)    And  although  the  wit-  testator,  (r) 
nesses  must  attest  and  subscribe  the  will  in  the  presence  of  the 
deyisor,  it  is  not  necessary  that  they  should  do  so  in  the  pre- 
sence of  each  other  ;(t^)  and  where  each  of  the  witnesses,  at 
perfectly  distinct  times,  at  his  request,  signed  as  witnesses^  and 
neither  of  them  saw  the  testator  sign  or  saw  his  signature,  and 
he  only  told  one  of  such  witnesses  that  the  instrument  was  his 
wiQ,  this  attestation  was  held  sufficient,  {x)    Neither  is  it  neces- 
sary that  the  witnesses  should  see  the  devisor  sign  the  will  or 
eyen  see  his  signature  when  they  attest,  provided  he  acknow- 
ledged his  signature  and  that  it  was  his  will  in  their  presence^ 
or  to  one  of  them;  (y)  and  where  the  devisor  having  executed 
his  wUl  in  the  presence  of  two  witnesses,  afterwards  produced 
it  to  a  third  and  showed  him  his  name,  and  told  him  it  was  his 
handwriting  and  desired  him  to  witness  it,  which  he  did,  it  was 
held  that  the  will  was  well  executed.  (^) 

Nor  is  it  necessary  that  the  testator  should  actually  see  the 
witnesses  sign  the  will ;  it  suffices  if  it  be  shown  that  he  was 
80  situated  that  he  might  have  seen  them  do  so.  {«)    When  the 


s 


r)  i  Bla.C.  376,377 ;  ante,  252,  n.  (i). 

(«)  4  Taunt.  217 ;  Willeg'  Rep.  6 ; 
Vin.  Ab.  tit.  Devue,  N.  9  ;  Bac.  Ab.  tit 
WillB.  D.  2;  Prices.  Smith,  Wiiles*  R.  1 ; 
4  Taant.  217 ;  and  per  Ld.  Eldon,  Ban- 
tLifft  ▼.  Pavkyntt  6  Dow,  202. 

(t)  Wright  V.  Wright,  7  Bing.  457 ; 
Harriton  v.  Harrmn,  8  Yes.  jon.  185; 
Adi$  ▼.  Grice,  Id.  504. 

(tt)  Wright  V.  Wright,  7  Bing.  457 ; 
Smith  V.  Codron,  cited  2  Ves.  453  ;  Gray- 
mm  ▼.  Atlanttm,  t  Vet.  454;  Jcnes  ▼. 
Lakt,  cited  Atk.  177.  See  Stonehouse  r. 
Ewhfn,  3  P.  Wms.  253;  Weubeech 
X.Kennedy,  1  Ves.  &c  B.  362;  Ellis  ▼. 
iSmith,  1  Ve8.jun.  11. 

(x)  Wright  V.  Wright,  7  Bing.  457. 

(v)  Ibid.;  1  Ves.  &  B.  362;  supra, 
6  Bing.  318,  320 ;  7  Id.  457. 

(t)  Todd  ▼,  £.  of  WincheUea,  1  Mood. 
ItM.  12.  The  witnesses  to  a  will  de- 
vising real  estates  retired  and  attested 
the  same  in  an  adjoining  room,  a  small 
part  only  of  which  was  yisible  from  the 
bed,  in  which  the  testator  lay  so  weak  as 
to  be  incimable  of  moving  without  assist- 
knce ;  it  did  not  appear  in  what  part  of 
the  room  the  witaeMe«  signed'  the  win. 


and  it  was  held  that  the  will  was  duly 
attested,  the  jury  finding  that  it  was 
attested  in  such  a  place  that  the  testator 
bad  an  opportunity  of  eeeing,  and  might 
have  seen  it  done.  Abbott,  C.  J.,  m 
summing  up,  said,  "  The  single  question 
is,  was  or  was  not  the  will  attested  in 
the  presence  of  the  testator  ?  What  le 
meant  by  presence  may  admit  of  some 
doubt;  it  cannot  in  all  cases  mean  in 
sight  of  the  testator,  because  he  may 
have  been  blind ;  in  that  case  other  cir- 
cumstances have  been  held  saffident 
In  ordinary  cases  tha  rule,  as  1  collect  it 
from  the  authorities  [Doe  Jem,  Wright  t. 
Manifold,  1  Mau.  &  S.  294»  and  casee 
there  cited]  is,  was  or  was  not  the  will 
attested  in  each  a  situation  as  that  he 
might  have  ceen  it,  if  it  was  attested  at 
the  pier  table,  or  at  either  of  the  other 
tables  moved  into  that  part  of  the  room 
which  was  visible  from  the  bed.  It  is 
for  you  to  say  whether  it  is  made  out  to 
your  satisfaction  that  it  was  attested  in 
such  a  place  as  that  the  testator  had  an 
opportunity  of  seeing  and  aught  have 
leea  the  witnevei  do  it." 


860 


RIGHTS  TO  R£AL  PROP£BTY| 


CHAP.  IV. 

I.  RioaTB 

TO  Rial 

Fpopxkty. 


testator  desired  the  witnesses  to  go  into  another  room,  se^en 
yards  distant,  to  attest  his  will,  and  there  was  a  window  brokeO) 
through  which  he  migfit  see  them,  the  attestation  was  held  to  be 
sufficient,  (a)  So  where  the  testator  wa  s  sick  or  in  bed,  though  with 
his  curtain  drawn,  {fj)  So  where  the  testatrix  could  see  the  wit- 
nesses through  the  windows  of  her  carriage  and  of  the  attorney's 
office,  (c)  Where  the  testator  required  the  witnesses  to  set  their 
hands  as  witnesses  to  a  paper  folded  up,  which  they  did  in  his 
presence,  it  was  considered  that  this  was  sufficient,  although 
the  testator  did  not  say  it  was  his  wi\\',{d)  and  although  it 
seems  in  general  to  have  been  supposed  there  should  be  some 
acknowledgment  by  the  testator  of  his  signature  to  the  instru- 
ment as  his  will,  at  least  sworn  to  by  one  of  the  witnesses,  (e) 
But  it  is  otherwise  if  the  testator  was  so  situated  that  he  could 
not  have  seen  the  witnesses  attest  the  will ;  as  where  they  go 
down  stairs  into  another  room,  out  of  the  testator's  presence, 
and  attest  the  will  there.  {/)  So  if  the  testator  was  in  a  state 
of  insensibility  at  the  time,  (g) 

An  incompeieni  witness  is  not  a  credible  witness ;  and  upon 
the  trial  of  an  issue  or  question  respecting  the  validity  of  a 
will,  evidence  of  the  character  and  credibiUty  of  a  deceased 
witness  is  admissible.  (A)  The  25  Geo.  2,  c.  6,  renders  void  a 
legacy  given  to  a  witness  by  a  will  devising  real  property,  in 
order  to  render  him  a  competent  witness,  (i) 

The  attestation  of  a  will  need  not  state  that  the  witnesses 
subscribed  their  names  in  the  presence  of  the  testator,  (k) 


(•)  Shira  t.  GUueock,  t  Salk.  688; 
Cartb.  81. 

(b)  Bac.  Ab.  Wills,  B.  1. 

(c)  CoMoii  V,  Dade,  1  Bro.  Ch.  R.  99 ', 
Dbvjc  ▼•  Smith,  3  Salk.  395. 

(d)  Petit  T.  OaeLy,  Corny ns,  197  ;  and 
see  Trimmer  ▼.  faektan,  4  Bum's  £cc. 
Law. 

i^e)  Stcnehoiue  ▼.  Evelyn,  9  P.  W.  t53  ; 
3  Stark,  tit.  Wills,  1686 ;  1  Yes.  &  B. 


36«  ;  ante,  558 ;  6  Bing.  318. 

(/)  Broderick  t.  Broder'tek,  1  P.  Wms. 
239 ;  Doe  ▼.  MQnifold,  1  Maa.  &  S.  294; 
dark  V.  Ward,  4  Bro.  P.  C.  7l. 

(g)  Cater  v.  Price,  Dougl.  241. 

(A)  5  Bing.  435 ;  3  Moore  &  P.  4, 
S.  C. 

(£)  See  Chit.  Col.  Sut.  1129,  USO, 
notes, 

(Xc)  WiUes,  6 ;  4  TaonL2l7. 


Itt.  Debts  and 
funeral  and  tes- 
tamentary ex- 
penses charged 
on  real  pro- 
perty. 

S.  Devise  in  fee. 


BUOOISTID    OXNBSAL    FORK   OP   A   WILt  OP    nSAL   PttOPlRTY,  &C. 

This  is  the  last  will  and  testament  of  me,  A,B,,*  of  &c. 

First.  I  direct  that  all  ro^  just  debts  and  funeral  and  testamentary  expenses  may  be 
paid  by  my  executors  hereinafter  named  with  all  convenient  speed  after  my  decease  ;f 
and  I  do  hereby  subject,  charge,  and  make  liable  all  and  every  my  real  and  personal 
estate  and  effects,  whatsoever  and  wheresoever,  to  and  with  the  payment  of  the  same* 
and  of  the  legacies  hereinafter  bequeathed  accordingly .t  But  I  direct  that  my  personal 
estate  shall  in  the  first  place  be  applied  in  payment,  sailsfisctionp  and  discharge  of  mj 
said  debts  and  funeral  and  testamentary  expenses,  and  of  the  legacies  given  by  this  mj 
will,  in  exoneration  of  my  real  estate. 

Secondly.  And  (  give  and  devise  all  my  estate  and  interest  of  and  in  all  that  my  farm 
and  lands  called  Hill  Farm,  in  the  county  of  Norfolk,  with  the  appurtenances,  and  alt 


*  The  will  may  be  in  t^j/rotpective  form, 
as  antSt  111. 
t  These  words  aloM  would  oooititatt 


an  equitable  charge  on  the  estatv;  WU' 
liaait  V.  Ckitty,  3  Yes.  jon,  545 ;  SB.fc 
Cret.469. 


THBia  INJURIBSy  AND  RBMEDIBS  IN  PARTICULAR.  8BI 

5thly.  The  general  coMiruction  of  a  will  is  to  be  the  same    CHAP.  IV. 

I.  RiCBTS 

TO  Rial 
Peopiety. 


whether  the  testator  had  a  legal  or  only  an  equitable  estate.  (/)      ^  Rial^ 


commons,  ways,  euements,  profits,  and  advantages  now  or  theretofore  vied  or  eojojed 
tbercwitli,*  unto  m^  daughter  Emily,  her  heirs  and  assigns  fur  ever. 

Thirdly.    And  I  give  and  devise  all  my  estate  and  interest  in  that  my  estate  called  S.  Devise  in 

"  The  Brooks/'  in  the  county  of  Suffolk,  with  all  &c.  (as  above),  unto  my  eldest  soa  Uil  general 

Wiiriam  and  the  heirs  (if  intended  to  be  in  tail  male  insert  the  word  "  mals"  and  if  in  male  and  female, 
tail  female  then  the  word  "female,**)  of  his  body  lawfully  begotten.         * 

.Fourthly.    If  it  is  intended  that  the  heirs  in  tail  of  a  man  by  a  particular  wife  4.  Devkw  in 
should  inberitr  then  say  *'  unto  ray  eldest  son  William  and  his  heirs  on  the  body  of  bis  tail  special, 
present  wife  Mary  lawfiilly  begotten." 

Fifthly.  I  give  and  devise  all  my  estate  and  interest  in  my  estate  at  Uzbridge,  in  5.  Short  devise 
the  county  of  Middlesex,  called  "The  Plantation,"  unto  A,  B.  and  C.  D.  and  their  in  strict  aettk- 
heirs,  but  nevertheless  to  the  uses  following,  (that  is  to  say,)  to  the  use  of  my  son  menL 
Thomas  and  his  assigns  for  and  during  the  term  of  99  years,  to  commence  and  be 
computed  from  the  day  of  my  decease,  if  be  shall  so  long  live,  without  impeachment  of 
or  for  any  manner  of  waste  except  wilful  or  malicious  waste  ;  and  from  and  after  the 
determination  of  the  said  term  by  forfeiture  or  otherwise  durine  the  life  ef  my  said  son 
Thomas,  then  to  the  use  of  the  said  A.  B.  and  C,  D.  and  their  neirs  during  the  natural 
life  of  him  my  said  son,  in  trast  to  support  and  preserve  the  contingent  nses  and  estates 
hereinafter  limited  from  being  defeated  or  destroyed,  and  for  that  purpose  to  make 
entries  and  bring  actions  as  occasion  shall  require  ;  but  nevertheless  to  permit  and 
tnffer  my  said  son  and  his  assigns  to  receive  and  take  the  rents  and  profits  of  the  said 
estate  and  every  part  thereof  during  his  life;  and  from  and  after  his  decea8e,t  to  tlie 
use  of  the  first  son  of  the  body  of  my  said  son  lliomas,  lawfully  to  be  begotten,  and 
the  heirs  male  of  the  body  of  such  son  ;  and  for  default  of  issue  male  of  such  first  soni 
to  the  use  of  (he  second,  third,  fourth,  fifth,  sixth,  seventh,  and  all  and  every  other  the 
son  and  sons  of  the  body  of  my  said  son,  lawfully  to  be  begotten,  severally,  successively, 
and  in  remaiuder  one  after  another,  as  they  shall  be  in  seniority  of  age  and  priority  of 
birtb,  and  the  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons, 
the  eider  of  such  sons  and  the  heirs  male  of  his  and  their  body  and  bodies  benig  always 
preferred  to  and  to  take  before  the  younser  of  such  sons  and  the  heirs  male  of  his  and 
their  body  and  bodies ;  and  in  default  of  luue  male  of  any  or  either  of  such  son  and* 
sons,  to  the  use  of  all  and  every  the  daughter  and  daughters  of  the  body  of  my  said 
son  lawfully  begotten  or  to  be  begotten,  equally  to  be  divided  between  or  amongst 
them,  if  more  than  one,  share  and  share  alike,  and  to  take  as  tenants  in  common  and 
not  as  joint  tenants,  and  the  heirs  of  tlie  body  and  bodies  of  all  and  every  sodi  daughter 
and  daughters ;  and  in  default  of  lawful  issue  of  any  one  or  more  of  such  daughter  or 
daughters,  there  being  more  than  one,  then  as  to  the  part  or  share  of  such  daughter  or 
daughters  who  shall  have  no  such  issue,  to  the  use  of  the  other  or  reroainins  daughters, 
equally  to  be  divided  between  them,  if  more  than  one,  share  and  share  alike,  and  to 
take  as  tenants  in  common  and  not  as  joint  tenants,  and  the  heirs  of  their  respective 
bodies ;  and  in  case  there  shall  be  but  one  other  remaining  daughter,  then  as  to  the 
part  or  share  of  the  daughter  or  daughters  so  failing  of  lawful  issue,  to  the  use  of  such 
only  remaining  daughter  and  the  heirs  of  her  body ;  and  in  case  there  shall  be  but  one 
daughter  of  the  body  of  my  said  son,  then  to  the  use  of  such  one  or  only  daughter  and 
the  heirs  of  her  body ;  and  in  default  of  such  issue  of  my  said  son,  then  to  the  use  of- 
my  own  right  heirs  for  ever. 

Instead  of  this  last  limitation  to  the  testator's  right  heirs,  the  estate  may  be  limited 
to  his  second  and  other  sons  successively,  and  their  children  and  issue  in  the  same  way, 
with  an  ultimate  remaiuder,  in  case  of  failure  of  issue  of  any  of  his  sons,  to  the  testator's 
daughters,  in  the  like  manner  as  the  above  limitations  in  point  of  form. 

Siathlj.  And  I  give  and  devise  my  house  in  lincoln's  Inn  Fields^  In  London,  nnto  tf.  Devise  of 
my  nephew  G.  H.  and  lus  assigns  for  and  during  the  term  of  his  oatoiral  iife4  and  from  life  estate  m 
and  aAer  the  decease  of  my  said  nephew  G.  lf.»  then  pmsenlt. 

(I)  1  Jac.  &W.  573.  other  sons  in  tail  of  the  grandson,  the 

*  Ante^  f&3.  same  as  it  is  here  limited  to  those  of  the 

'  i  Where  the  son  of  the  testator  has  son  of  the  testator,  with  remainder  to  the' 

children  already  bom,  the  limitations  may,  second  and  other  sons  of  the  testatnr's 

subject  to  the  rule  against  perpetuities  (see  son,  and  their  issue  in  tail  in  the  same 

omU,  f  43),  be  still  further  restricted,  vis*  manner. 

to  the  son  for  life,  remainder  to,  his  eldest  |   As  to  the  words  essential  to  create  a 

son  by  name  for  fife,  then  to  trustees  to  life  estate,  see  «nl«»  t5i»Sl^i  undid, 

preserve  &g«  remainder  to  the  first  a&d  note  (a). 


CHAP.  IV. 

I.    BrioHTS 

TO  Heal 

Property. 

7.  Devise  of 
life  estate  in 
reoMunder. 

8.  Devise  In 
remain<)er  to  fe- 
males as  tenants 
in 


9.  Bequest  of 
legacies.* 


17.  Devise  and 
beqoest  of  Re- 
ndoe. 


RICWT8  TO  REAL  YEOPaRriTi 

In  pleading  a  devise  of  land)  operating  uAder  the  statute  of  de- 
viseii  it  muBty  as  weU  in  a  declaration  as  in  a  Mil,  be  ahomi 

Seventhly.  I  give  and  devise  tlie  same  unto  my  other  nephew  J.  K,  in  case  he  shall 
be  then  living,  and  his  assigns  for  and  during  the  term  of  his  natural  life,  and  from 
•lid  after  tlie  decease  of  the  survivor  of  mj  said  two  nephews,  tlien 

Eighthly.  I  give  and  devise  my  said  house  unto  my  nieces  £.  P.,  H,  P.,  and  /.  P* 
daughters  of  my  sister  £.  P.  or  such  of  them  as  shall  be  living  at  the  Umc  of  m^ 
decease  (or  "  the  decease  of  Die  survivor  of  my  said  nephews  G.  H.  and  /,  K.'*)  their 
heirs  and  assigns  for  ever^  as  tenantfe  in  common  and  nut  as  joint  tenants. 

Ninthly.  I  give  and  bequeath  unto  my  eldest  son  my  gold  watdi>  chaia^  and 
seals. 

Tenthly.  And  I  give  and  bequeath  unto  mj  second  son  my  diamond  ring  and  broocb« 

Eleventhly*  And  I  give  and  bequeath  unto  my  friend  P.  B.  the  legacy  or  sutt 
of  lOOf. 

Twelfthly.  And  to  my  friend  Mrs*  C.  B^  wife  of  the  said  P.  B,,  the  like  legacy  or 
sum  of 100L\ 

Thirteentbly.  I  give  and  bequeath  to  each  of  my  executors  hereinafter  named  the 
itim  of  501.,  as  some  remuneration  for  the  trouble  they  will  have,  to  be  paid  (o  or 
i^ptained  by  ttaeih  out  of  my  residuary  estate^ 

^ourteentbly.  I  |^ve  and  bequeath  unto  L,  M.,  N,  0,,  &c.  the  luaof  S<M.  euh  fsr 
mourning. 

Fifteenthly.  I  give  and  bequeath  unto  each  of  my  servants  living  with  me  at  the 
time  of  my  decease  the  lum  of  101.  over  and  above  the  wages  due  to  them  up  to 
the  time  of  their  dischai^ge,  together  with  a  suit  of  mourning  each ;  (and  so  on  according 
to  the  intentions  of  the  testator)  and  he  may  then  proceed, 

Sixteenthly.  And  I  do  hereby  direct  that  all  the  aforesaid  pecuniary  legacies  may 
be  paid,  if  convenient  to  my  executors,  within  tiie  space  of  six  months  after  my  decease, 
and  that  such  of  the  said  legacies  as  are  given  or  shall  belong  to  married  women,  shall 
be  paid  to  them  personally  for  tbebr  separate  use,  free  from  the  control  of  any  husband, 
and  their  receipts  shall  be  a  discharge  for  the  aame.t 

Seventeenthly.    And  as  to  all  the  rest,  residue,  and  remainder  of  my  real  and 

Sersonal  estate  and  effects  whatsoever  and  wheresoever,  not  hereinbefore  specifically 
isposed  of,  over  which  I  shall  have  a  disposing  power  at  the  time  of  my  decease, 
t  give,  devise,  and  bequeath  the  same  unto  the  said  A»  B.,  C.  D.,  and  £.  P.,  their 
heirs,  executors,  administrators,  and  assigns,  according  to  the  nature  or  teirare  thereof, 
upon  trust  that  they  do  and  shall  convert  the  same  into  money  in  such  manner  as 
they  may  think  proper,  and  after  payment  and  deduction  thereout  of  my  just  debts 
and  funeral  and  testamentary  expenses  and  the  legacies  aforesaid,  do  and  shall  pay  and 
divide  the  produce  arising  from  such  conversion  unto,  between,  and  amongst  all  and 
every  my  sons  and  daughters  who  may  be  living  at  the  time  of  my  decease,  and  the 
children  of  any  of  my  sons  and  daughters  who  shall  be  then  dead,  in  equal  shares  and 
proportions  as  tenants  in  common  -,  the  children  of  any  son  or  daughter  then  deceased 
taking  between  them  the  share  only  which  their  deceased  parents  would  be  entitled  to^ 
if  then  living. 


Ap^int' 
mentofi 
torsand  ti  iiilcas^ 
signature  by 
testator,  and 
attestations  of 
witnesses* 


thly .  And  I  do  hereby  declare  that  the  receipts  of  my  saM  tmstees  sliaH 
be  a  good  discharge  to  any  purchaser  who  may  buy  any  of  the  trust  property  sold  by 
them  in  execution  of  the  trusts  of  this  my  will. 

Then  follow  the  ap|>ointment  of  the  esecalmrs,^  and  powers  for  thefr  indemfnty  and 
the  mpfMiDtment  of  new  tmstees.  It  is  advisable  to  have  three  m  more  truttees,  to 
avoid  the  necessity  of  frequent  substitutioD  of  trustees.  The  signature  of  the  tes- 
tator  and  the  attestation  and  signature  of  the  witnesses  may  be  fti  the  same  form  al 
adopted  in  a  case  of  personalty,  and  which  we  have  already  considered.  || 


*  If  it  be  intended  to  secure  the  bene- 
St  of  a  beqoest  from  ereditors,  express 
terms  to  that  effect  must  be  introdaeed } 
ieaanfa,66. 

t  If  for  ^«eparaia  ttse,  aee  aitte,  61, 
Q.  (a)|  and  infra,  sixteenth  divbiobi. 


X  This  bequest  alotie  Is  effectual  Id 
preclude  the  executor  frx>m  being  entitled 
to  the  residue. 

i^  See  foitn,  ante,  111. 
I  See  form  of  atlestalioD,  mite,  111* 
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thilt  it  was  in  writing,  as  thatibrm  was  prescribed  by  the  very  at%    CHAP.  nr. 
which  gnve  and  qualified  the  powef  to  devise;  {m)  but  as  only  a     ^'^oRuIl 
Muhsefuent  act^  the  statute  against  frauds,  introduced  the  neces-     PMrftavt* 
sily  for  witnesses,  though  usual,  it  is  not  necessary  to  aver  that  5.  constractiw 
the  will  was  attested  and  subscribed  by  three  witnesses  kt  ihe  «nd  opentioot 
presence  of  the  testator,  (n)  an/oThcr 

With  respeict  to  a  devise  to  a  person  who  is  the  heir  of  the  ?«""**• 
ieitator,  the  case  of  Doe  v.  Prait  and  Timit^  (9)  has  now 
established  the  law  td  be,  that  a  devise  to  the  heir  does  not 
make  him  take  by  purchase,  although  the  fee  devised  to  him  be  • 
made  defeazible  by  executory  Umittttion  ;  a  point  upoti  Which  the 
authorities  were  previously  contradictory,  (p)  In  other  words, 
the  devise  to  the  heir  is  void>  and  the  will  is  to  be  read  as  if 
merely  containing  a  future  contingent  devise  to  the  party  in 
whose  iavour  the  e&ecutory  limitation  is  made,  leaving  the  fee 
to  descend  in  the  mean  time.  But  if  an  heir  prefer  to  take  by 
descent,  "  then  a  Court  of  Equity  l?ill  compel  him  so  to  elect, 
and  if  he  prefer  to  take  as  heir,  it  will  not  allow  him  also  to 
have  any  other  property  or  benefit  under  the  will  in  derogation 
of  its  terms;**  (9) 

A  devise  of  specific  lands  is  not  liable  to  ademption  or  to  pa3r  * 

personal  legacies,  whether  specific  or  general,  although  there  be 
deficiency,  unless  the  testator  direct  otherwise.(r)  A  devisee  may 
eHedetim  the  benefit,  and  thereby  prevent  any  estate  vesting  in 
him ;  as  where  land  has  been  devised  charged  with  payment  of 
debts  or  legacies ;  and  it  is  not  necessary  to  make  a  formal  dis- 
claimer in  a  court  of  record,  and  it  Will  suffice  to  do  so  by 
deed,  but  it  may  be  doubtftil  whether  it  could  be  by  pat-ol ;  («) 
and  whei'e  a  devisee  refused  to  take  it,  saying  that  he  was  entitled 
to  it  as  heir,  and  would  not  accept  any  benefit  by  the  will,  it  was 
held  that  this  not  being  by  deed,  was  not  such  a  disclaimer  as  to 
prevent  her  from  afterwards  bringing  an  ejectment,  and  relying 
en  her  title  as  devisee. (^) 

Revocations  of  a  will  are  express  6t  implied,  (u)     To  consti^  Revoeatioii. 
tute  ah  ekpiress  revocation  of  a  clear  devise,  the  intention  to 
Invoke  must  be  as  clear  as  the  devise,  (x)  and  an  express  revo* 


(»}  1  Saona.  276^  d.>  d.  t.  (r)  Bligli's  Hep.  New  S.  84i    1  Dow. 

(n)  1  Bndgm.  Eq.  Dig.  3d.  ed.611,  R.  New  S.  365. 

pi. 6S0 ;  Vera.  &  Sc.  497  ;  t  Chit.  PI.  591.  (s)  6B.k  Aid.  54 ;  6  B. &  Aid.  IIS. 

(o]  i  Bar.  &  Aid*  530.  (0  6  B.  &  Aid.  U2. 

(p)  See  Chaplm  ?•  Lenms,  5  Maule  &  (ii)  See  in  general  as  to  revocatioQs»  1 

Selwvn,  14.  Saund.  277  to  979,  io  Dotea. 

(9)  i  Ves.  &  B.  190 ;  Cbit.  £q.  Dig.  (x)  Doe  ▼.  Hieks,  8  Biog.  475. 
tit.  UeiTi  491. 
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TO  Real 
Paopbrtt* 


Devites  under 
Powen.  (e) 


Devise  of  Copy- 
hold, {h) 


cation  must  be  either  in  writing,  signed  by  the  devisor  in  the 
presence  of  three  or  more  witnessess,  or  by  burning,  cancelling, 
tearing,  or  obliteraring  the  will  by  the  testator,  or  by  his 
direction,  {y)  The  latter  must  be  done  animo  cancellandi^ 
and  the  intention  is  a  question  for.  a  jury,  (z)  Implied  revoca^ 
tion  is  by  marriage  and  the  birth  of  a  child  subsequent  to  the 
will,  even  a  posthumous  child  would  suffice,  (a)  But  it  has 
been  doubted  whether  the  subsequent  birth  of  a  child,  where 
the  will  was  made  after  marriage,  can  alone  suffice.  (A) 

Devises  under  Powers.  A  feme  covert,  where  lands  have 
been  conveyed  to  trustees,  may  have  the  power  of  appointing 
the  disposition  of  the  lands  held  in  trust  for  her  after  death,  and 
which  appointment,  in  the  absence  of  express  directions,  must 
be  executed  like  the  will  of  a  feme  sole,  (d)  and  the  appoint- 
ment by  a  married  woman  is  effectual  against  her  heir,  although 
it  depend  only  upon  the  agreement  of  her  husband  before 
marriage,  without  any  conveyance  of  the  estate  to  trustees,  (e) 

And  where  there  is  a  power  to  charge  lands  for  the  pay- 
ment of  debts,  or  for  a  provision  for  a  y  ife  or  younger  chil- 
dren, a  Court  of  Equity  will  decree  a  will,  though  not  exe* 
cuted  according  to  the  statute,  to  be  a  sufficient  execution  of  such 
power ;  {f)  and  the  defective  executions  of  wills,  in  exercise  of 
powers,  have  been  remedied  by  modern  enactment,  {g) 

We  have  seen  that  as  copyholders  and  customary  tenants, 
(whose  interests  pass  by  surrender,)  are  not  seised  in  fee  sim^ 
plCf  nor  hold  their  lands  in  socage  tenure,  it  follows  that  they 
cannot  make  a  will,  or  devise  under  the  statute  of  Hen.  8;  nor 
does  that  statute,  or  that  of  frauds,  apply  to  or  affect  them ;  and 
that  consequently  the  requisites  of  those  statutes,  as  to  the  Ibrni 
of  a  will,  or  the  number  of  witnesses,  are  wholly  inapplica- 
ble ;  (f )  though  if  the  terms  of  the  surrender  to  the  use  of  a 
will  require  that  it  should  be  signed  and  witne*ssed  in  a  specified 
manner,  then,  at  least  before  the  statute  aiding  the  want  of  a 
surrender,  such  form  must  have  been  observed.  (J )  But  at 
common  law,  or  rather  by  custom  generally  prevailing  in  most 


[y)  Ante,S52,35S, 

;t)  3  Bar.  &  Aid.  489 ;  t  B|^.R.  1045. 

[a)  5T.R.  49»51,n.;  4M.&S.10; 
5  Ves.  J,  656. 

(6)  Id.  ib.;  and  see  2  Bla.  Com.  376, 
note  5. 

'e)  See  Sogd.  on  Powen,  per  tot, 

[d)  2  Ves.  610 ;  1  Bro.  99. 

(e)  S  Yes.  sen.  191 ;  6  Bro.  P.  C.  156; 


J: 


2  Eden,  t39 ;  1  Bro.  P.  C.  486  j  AmbJ. 
653 ;  t  Roper's  Hasb.  and  Wife,  180. 

(/)  Scho.  &  Lcf.  60 ;  1  Duke,  165. 

(g)  54  G.  3,  c.  168;  Chit.  Col.  Stat. 
856,  and  notes ;  and  see  Sugd.  on  Powen, 
Sed. 

(h)  AnU,  345  to  35 

;j)  7  East,  f99,  S«« ;  1  Rnss.  R.  4a«. 
f)  Id.  ibid. ;  «  P.  W.  258 ;  t  Atk.  37,; 
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manors,  copyholders  of  inheritance  may  surrender  the  same 
to  the  uses  declared  in  their  wills ;  and  it  has  been  held  that 
a  custom  to  the  contrary  was  void ;  (k)  and  since  the  55  Geo.  8, 
c.  192,  dispenses  with  a  surrender  to  the  use  of  a  will,  (except* 
ing  in  the  instance  before  noticed,  where  the  surrender  by  a 
married  woman  was  of  the  'substance  of  the  conveyance,)  a 
copyhold  will  pass  under  a  general  devise  of  real  estates, 
although  there  were  no  surrender  to  the  use  of  the  will,  and 
although  there  were  only  two  witnesses ;  (/)  and  equitable  as 
well  as  legal  interests  pass  by  general  words,  and  the  terms  of 
a  will  of  copyhold  are  construed  the  same  as  those  in  a  will  of 
freehold ;  (m)  and  though  under  the  words  of  the  statute  of 
wills,  after*purchased  freehold  will  not  pass  under  a  prior  will, 
unless  it  be  afterwards .  republished,  it  is  otherwise  as  to  copy* 
hold,  for  if  a  man  make  a  disposition  by  will  of  all  his  copyhold 
estates  generally,  aiid  afterwards  purchase  other  copyhold 
estates,  and  surrender  them  to  the  uses  declared  by  his  will,  or 
even  to  the  uses  declared  by  his  will  of  and  concerning  the  eame, 
the  after*purchased  estates  will  pass  under  the  general  devise* 
although  the  will  was  not  republished,  (n)  -  But  it  seems  that 
a  sanrenderee  of  copyhold  cannot,  hefwe  admitianeef  devise, 
at  least  so  as  to  pass  the  legid  interest  to  the  devisee  (a)« 


CHAP.  nr. 

L  Rights 

TO  RSAL 

PBOFimrr. 


VII.  Many  of  the  distinctions  between  legal  and  equitable  yiL  The  db* 
estates  and  interests,  as  well  in  personal  as  in  real  property,  {|J|^^^^ 
have  been  shown  in  the  preceding  pages ;  but  there  are  some  and  bquitablb 
others  essential  to  be  kept  in  view ;  and  though  this  chapter  ^^tkteM^) 
relates  principally  to  Real  property,  it  is  expedient  at  the  same 
time  to  consider  equitable  interests  in  Personalty  i  and  Jirst, 
Personalty ;  secondly.  Realty. 

1.  It  will  be  observed,  that  the  title  to  personalty  is  usually  i.  AitoFte- 
legal,  and  consequently  more  simple  than  the  title  to  realty ;  ■®'*^*J« 
but  the  interest  in  personalty  tnay  be  equitable;  and  in  that 
case  many  of  the  principles  affecting  equitable  interests  in  real 
property  equally  apply.    Thus  if  a  bond  or  other  contract 
under  seal  be  made  to  il.  for  the  iMe  of  J3.,  the  latter  has  no 


(it)  3  Bro.  C.  C.  «86 ;  15  Vcs.  J.  396. 
(0  Ike  T.  Ludlom,  7  Bing.  1^5^  t 
Ross,  R.  48S.;  onU,  347,  348. 
(m)  Id.  Ibid. ;  ^  Atk.  57. 
(»)  Cowp.lSO;Lofrt,604}8Vei.S56; 


Sug.  V.  &  P.  8  ed.  173 ;  10  B.  &  Cres.85. 

(a)  1  M»dd.  63S;  7£ftst,8;  King  t. 
Turner,  t  Sim,  R.  545. 

(p)  See  the  difisions  of  the,  snbjact, 
flnte»  145, 147«  307,  320, 3Si,  3S4.    , 
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bgal  hut  only  an  equitable  interest,  and  he  could  neither  me 
at  law  nor  release  the  contract,  (p)  .So  if  a  deed  be  ittier  partes^ 
that  is,  professedly  made  between  two  or  more  persons,  then 
no  person  who  is  not  stated  therein  to  be  a  party  ean  sue  at 
law  upon  a  stipulation  therein,  although  expressly  for  his  bene* 
fit ;  but  the  action  must  be  in  the  name  of  the  covenantee.  (9) 
And  if  a  bill  of  exchange  be  in  terms  payable  to  A.  far  the  uu 
of  £.  the  latter  cannot  sue  thereon,  (r)  In  the  case  of  a  deed^ 
poll,  not  mier  paries,  if  the  covenant  therein  be  generally  to 
pay  J3.,  or  it  be  expressly  with  him  to  pay  him  money,  then  be 
might  sue  in  his  own  name,  although  he  did  not  etecute  the 
deed»  and  were  in  all  other  respects  a  stranger  to  it.  (s)  And 
in  the  case  of  contracts  not  umder  seal,  there  are  instances  in 
which  it  has  been  held  that  upon  a  promise  in  fact  made  to  A* 
to  pay  money  or  deliver  goods  to  C,  the  latter  might  sue  in  his 
own  name  for  the  breach ;  {i)  though  it  is  said  that  in  dedar* 
nig,  the  contract  to  pay  or  deliver  should  be  alleged  to  have 
been  made  to  the  plaintiff,  and  that  the  promise,  though  hi  ftet 
mside  to  A.^  would  be  evidence  in  support  of  Aat  allegation.  (•) 
However,  it  should  seem  that  whenever  by  the  terms  of  a 
contract  the  party  to  whom  the  engagement  is  made  is  to  be  a 
trustee  for  another,  the  legal  interest  and  right  to  sue  is  vested 
only  in  him,  and  he  alone  can  sue.  (x)  But  these  rules,  it  should 
seem,  do  not  preclude  assignees  of  a  bankrupt  from  suing  at 
law  his  trustees,  who  have  received  dividends  of  stock  which 
was  vested  in  their  names  for  his  use.  (y)  "Where  there  has 
been  a  bequest  of  a  specific  legacy,  the  legal  Interest  remains 
in  the  executor  until  he  has  assented  (  and  the  legatee  could  not 
sue  at  law  for  or  in  relation  to  such  bequest ;  {«)  though  after 
such  assent  the  legal  Interest  would  vest,  and  the  legatee  might 
sue  even  the  executor,  (a) 

So  with  respect  to  goods  or  any  personal  tangible  chattels^ 
if  the  legal  interest  therein  be  vested  in  A.  as  a  trustee  for  J9., 


(i))  e  lust.  673 ;  1  Lev.  235 ;  3  Id.  139 ; 
a  Boa.  3c  P.  149,  n.(<i);  t  Eas^oOt; 
7  East,  148  i  1  M.  &  S.  d75  -,  1  Saund, 
153;  f  Sftnd.  U.  firT.  »««;  6VlnrAb. 
Covenant^  374  ^  tee. tht  fiilf  4ifi4  priaclpte, 
ante,  6,7. 

'  (9)  !lln«t.  ^73}  S  R»l.  Ab.  Baitt, 
F.  1 ;  3  M.  &  S.  308,  323 ;  5  Moore, 
fS;  2B0B.  &P.  333;  5  B.  &  Cnsr.  355 ; 
SPrest.  on  Cony.  184;  Piatt  on  Gout. 
VS. 

■  '(f>  Cartb.5V;  •  V«itr.S07;  lEap.R. 
S31 ;  6  T,  R.  195;  1  M.  &  S.  7f3;  1 
•Boi.  Ar  P.  101,  note  («)« 

(•)  ♦  let.-  ?4>  Com.  Dig.  CoteMnr, 


A.  1. 

(0  Jh»Mtfm  T.  ¥<HiiM,  X  V«iitr.3tS,  98a  i 
%  Lev.  910 ;  5  Moore,  31 ;  Marcl^ngtmi  ▼. 
Ven»n,  1  Boti  &  P.  101,  n. ;  and  ace  ob* 
aerf ations  hi  CoriMfu  v.  Wou^  S  Dow  1. 
&  R.  277  ;  1  Cbit,  PI.  5  cd.  5, «,  note  (b)\ 
bot  see  CrM»  v.  Uageny  t  Stm.  S99. 

(u)  Per  Eyre,  C.  J.  1  Bos.  &  P.  lOS. 

{x)  Carth.  5;  «  Ventr.  SOT. 

(y)  Alltn  (aiai^nee)  V.  Impell,  8  Taant 
SdS ;  2  MoM«,  t40,  S.  C. ;  bot  see  the 
ease  «t  NL  Pri.,  HoH,  C.  N.  P.  ^41 .  e#nr. 

;;f)  7  B,  &  Oea,  5«t ;  eiiM,  I'is. 
a)  3  East,  ISO. 
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md  it  be  eMmtial  to  adopt  t  form  of  netioii  In  ^Ueb  the  rigHt    trnkv.  m 
q{  property  corner  in  qiieation,  as  in  <fwar,  the  proceeding      ^^1" 
niuet  be  in  the  name  of  A.,  and  not  of  JS. ;  and  the  latter  could     ^n^m^r. 
not  sue  such  trnetee,  or  even  a  stranger,  (fi)  though  be  anight 
irhm  in  actual  poasesaion  at  the  time  of  tbeiiuury  sue  a  etranger 
for  sndi  injury^  as  poMeuion  is  a  sofficienl  tide  against  a  asere 
strainer*  (c) 

Where  goods  have  been  mortgaged  or  pawned,  and  ate  in 
Hie  poBsesaion  of  the  mortgagee,  he  has  the  legal  interest,  and 
in  strictness  the  beneficial  interest  could  not  be  kgally  seised 
or  aeld  under  an  execution  against  the  mortgagor ;  (d)  and 
miongh  it  is  said  that  on  payment  of  the  money  due  mr  sobjeot 
to  the  chatge  the  equitable  interest  might  be  seised  or  aold^  it 
does  not  appear  that  diere  has  been  any  solemn  decision  tp  that 
eflfect.  (e) 

•     •  • 

ft  With  respect  to  r^  property  and  oh9iid$  r9al,  the  diSesr  t.  As  to  ma 
enee  between  legal  and  equitable  interests  axe  ejcceedingly  c3db^r^!(/) 
tmportent^  and  may  be  consideredj  ^i,  with  r6lerene0  W  tb? 
^nwa)  flonsequences  independently  of  legal  proeeedingas  and 
4i90Qmiiin  with  respect  to   actions   and  otb^r  -  prooeedingi^ 
Under  tbe^r^  we  have  neUced  one  initence,  that  of  the  widow  First  Tnde- 
of  an  owner,  who  bad  imly  an  equitable  righti  net  acquiring  a  l^^roJe^, 
settlement  as  guardian  in  socage,  beoanse  that  chaiMter  is  eiaiiy  ings.  (/) 
acquired  in  cases  where  the  legal  as  well  as  the  beneficial  inte«> 
rest  veets  in  the  iniant  heir,  {g)    At  Law  only  kgat  rights 
can  be  considered*  (A)    Again :  a  heriot  is  only  payable  upon 
the  dsatli  of  a  leg^l  owner,  and  not  on  the  death  of  ^e$im 
tgue.truBtf  (t)  and  many  question!  upon  the  distinction  between 
legal  add  equitable  interests  firequently  arise  under  the  Peer 
Leam9.  (J)    But  eolhtertUfy  and  indepmule»ify  of  actions*  and 
kgal  proeeedmgs,  the  legldature  and  the  courts  &t  most  pur^ 
poses  notice  and  consider  the  person  ben^ficialfy  interested, 
whether  as  eeiliii  que  truH  or  as  mortgagor,  as  subatantiaUy 

(6)  Holt's  Cas.  N.  P.  641 ;  8  Taunt,  a  mere  equity  of  redemption  in  a  tett^  fbr 

S6S ;  S  Moore,  S40>  wbero  see  qoalifica*  jeers  canaot  be  s^zed  or  spH  tiadcr  a 

tioDs  of  the  rule;  8  T.  B,  322 ;  3  Campb.  ^•/a*  even  on  the  sheriff's  payingoff  the 

4ir ;  t  Bing.  3  ;  1  Sand.  U.  k  T.  2f  9.  mortgage,  8  Sast,  46^ ;   S  New  11.  4Sl, 

(e)  See  prMpk  %  «Sub4.  47,  d. ;  X  ^n^  Tidd,  1003. 
East,  244.  (f)  As  to  wnen  atue  it  not  execuha, 

{d)  Tidd,  9  ed.  1003 ;  Bro.  Ab.  tit.  ante,  922  to  325 ;  and  as  to  etmveyanees  of 

Fledges,  28.  equitabfe  Interests,  SOT,  320, 321 ,  324. ' 

(e)  Id.  ibid. ;  in  Tidd,  9  ed.,  referring         (g)  Ante,  8 ;  Rex  v.  Toddinpon,  1  Bar. 

to  Bro.  Ab.  tit.  Pledges,  pi.  SS,  aod  8  it  Aid;  560,  aAdBum^l  J.  Poor* 
East,  4r^,  479,  and  15  East,  d07,  the         (k)I%4Kin^r,WiU(m,t^B,BiCft§,e^. 
rij^t  to  sell,  sabject  to  Aie  Iten,  is  sap-         (i)  1  Yarn.  44l. 
potedtoexisiaiidifi  aEast,  Mr.  Kithard-         (j)  Sea  Bahi^t  J.  PooT)  26  ed.  5SS  to 

soQ  saaf^fMS;  bet  qu^m,  H  any  etpme  656. 
dcQisloD  to  that  effect  took  place;  certainly 
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die  owner,  and  afford  hmi|  whilst  he  retauis  a  stfffMeni  benefit 
eial  interest  in  the  property,  substantially  the  same  rights  as  i£ 
he  were  the  legal  owner.  Thus  we  have  seen  that  the  words 
in  the  statute  of  wills,  "  persons  having  an  estate  or  interest  in 
fee  simple,"  are  construed  to  include  equitable  as  well  as  legal 
estates,  (k)  So  the  prohibition  firom  killing  game,  against  per- 
sons '^  not  having  lands  and  tenements-  of  die  value  of  lOOL^ 
were  construed  to  include  mere  eqmiable  or  beneficial  interests 
in  land,  where  the  legal  estate  was  vested  in  a  trustee  or  mort- 
gagee; {ly  and  many  other  instances  might  be  referred  to.(m) 
So  although  the  trustee  or  legal  owner  of  a  manor  might  appoint 
a  gamekeeper  to  preserve  the  game,  that  being  consistent  widi 
the  nature  and  duties  of  a  trustee,  yet  it  should  seem  (at  least 
in  equity)  that  he  could  not  appoint  a  gamekeeper  to  kitt  game 
for  his  own  benefit.  (») 

Some  statutes  even  expressly  reserve  or  declare  the  right  of 
a  mere  beneficial  owner,  as  the  7  Wm.3,  c^,  s.7,  which 
allowed  the  cestui  que  trust  to  vote  at  elections  for  knights  of 
the  shire ;  and  the  Reform  act  (o)  enacts  that  no  person  shall 
be  allowed  to  have  any  vote  for  a  county  member  for  or  by 
reason  of  any  trust  estate  or  mortgage,  unless  such  trustee  or 
mortgagee  be  in  actual  possession  or  receipt  of  the  rents  and 
profits  of  the  same  estate,  but  that  the  mortgagor  shall  and 
may  vote  for  the  same  estates,  notwithstanding  such  mortgage 
interest. 

With  respect  to  trust  estates  in  general,  and  uses  not  exe- 
cuted or  vested  under  the  statute  of  uses,  die  trust  or  equitable 
estate  is  considered,  for  most  beneficial  purposes,  as  equivalent 
to  the  legal  estate,  (p)  and  the  cestui  que  trust  has  in  most 
respects  equal  powers  over  the  trust  estate,  as  a  party  in  whom 
the  legal  estate  and  the  benefiei€U  interest  continue,  diough  be 
may  not  be  able  to  enforce  the  full  benefit  of  those  powers, 
except  in  a  Court  of  Equity.  Thus  a  trust  estate  and  an 
equity  of  redemption  may  be  aliened  by  the  eestui  que  trust  or 
mortgagor,  and  any  usual  legal  conveyance  or  assurance  exe- 
cuted by  the  former  has,  in  equity,  substantially,  and  as  far  as 
respects  all  beneficial  purposes,  the  same  effect  and  operation 
vpon  the  trust  as  it  would  have  had  at  law  upon  die  legal 


(k)  34  &  35  Hen.  S»  c  5,  s.  4 ;  anti, 
365, 356 ;  S  P.  W«  t58 ;  1  Chan.  R.  18, 
190;  9Vei.&  B.385;  I>oug|,7S8. 

(i)  Celd.  S30;  Chit.  Q.  L.  €3,  64; 
r,  355,  n.(Jk). 


(m)  Ante,  555. 

(n)  7  V«s.  48$  ;  Cald.  R.  %90. 
(o)  t  Wm.  4.  c  45,  8.  S3. 
(p>  1  Yea.  357;  S«nd.  U.  U  Trusts ; 
Skigden's  «d.  GUb,  U.  &  T.  per  («(. 
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estate,  supposing  it  had  been  vested  in  him.  (q)  But  when  the 
equitable  interest  is  of  such  a  nature  that  if  it  had  been  a 
legal  estate  it  could  not  have  been  conveyed  without  the  aid 
of  fc  fine  or  recovery,  then  the  omner  oi  ^wch  equitable  interest 
must  use  the  same  kind  of  assurances  by  matter  of  record,  in 
the  transfer  of  his  beneficial  interest,  as  if  it  had  been  a  legal 
estate;  thus  the  equitable  rights  of  tenant  in  tail  and  of 
married  women  must  be  conveyed  by  fine  or  recovery,  (r)  And 
a  common  recovery  suffered  by  a  cestui  que  trust  in  tail  in 
possession  will  bar  all  equitable  remainders  depending  upon 
such  estate  tail,  although*  there  was  no  legal  tenant  to  the  prce^ 
cipe.  {s) 

The  equitable  interest  of  a  cestui  que  trust  or  mortgagor 
may  be  devised  precisely  the  same  as  a  legal  estate.  (/)  If  not 
devised,  the  same  descends  precisely  as  a  legal  estate,  and  this 
whether  the  tenure  be  customary,  as  borough-English,  or  gavel- 
kind, or  otherwise,  {u)  and  there  may  be  a  possessio  fratris  of  a 
tru8t.(p)  So  a  trust  estate  may  be  entailed^  and  which,  as  just 
stated,  can  only  be  barred  by  fine  or  recovery,  which  will  have 
the  same  effect  upon  an  equitable  as  upon  a  legal  estate,  {x) 
So  a  trust  estate  may  be  limited  to  a  person  for  life,  and  in 
such  case  a  fine  or  other  assurance  by  the  cestui  que  trust  for 
life  will  not  operate  as  a  forfeiture  of  his  estate,  {y)  So  trust 
estates  are  subject  to  curtesy^  {z)  unless  where  the  husband  is 
excluded  by  an  express  agreement  or  trust  for  the  separate 
use  of  his  wife,  (a)  But  a  trust  estate  is  not  subject  to  dower, 
which  is  the  reason  why,  upon  a  purchase  by  a  husband  during 
coverture,  care  is  usually  observed,  by  the  intervention  of  a 
trustee,  to  prevent  any  legal  estate  vesting  in  him  of  which  the 
wife  would  be  dowable.  {b)  We  shall  state  the  effect  of  exe^ 
cutions  against  trust  estates  when  considering  how  they  affect 
proceedings  at  law,  (c)  and  if  an  equitable  title  has  not  been 
acted  upon  the  same  as  the  legal  should,  we  shall  find  that  it 
is  barred  by  analogy  to  the  statutes  of  limitations,  {d) 
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(9)  Ncrth  ▼.  Chatnperton,  3  Chan.  Cas. 
65,  78  ;  BMeUr  t.  Aliingham,  1  Bro.  C. 

(rVlSand.  U.&T.  «73. 

(j)  North  V.  Wayi  1  Vcm.  IS;  Burna- 
biyw,  Griffithi,  3  Vcs.  S76;  Wykhan  v. 
Wykhan,  18  Vea.  418;  see  further,  1  Frest. 
CoDv.  S3. 

(1)  GntnkiU  v.  GreenhW,  2  Vern.  680; 
anie,  355. 

(tt)  Banha  t.  Sutton,  f  P.  Wma.  713, 
736;  3  Ves.  304;  Caldecot'a  R.  230. 

(r)  f  P.  Wms.  713,  736. 

VOL.  I. 


(x)  Kirkman  v.  Smith,  Ambl.  518;  2 
P.  Wms.  133. 

(y)  3  Atk.  728;  2  P.  Wms.  146. 

(«)  1  P.  Wros.  108;  3  P.  Wma.  234; 
1  Atk.  603.     . 

(o)  3Aik.  695,716;  1  Vcs.  298. 

(6)  Dixon  V.  SttvilU,  iBro.  C.  C.  326. 

(c)  Pojt,  371,372. 

{d)  Medlicot  v.  O'Donel,  1  Bro,  C.  C. 
167  ;  Hovendon  v.  Lord  Annetley,  2  Scb. 
&  Lef.  630 ;  Bonny  t.  Ridgard,  4  Bro.  C. 
C.  138.  125;  Beckford  ^.IVade,  17  Vei. 
87,  97 ;  post,  ch.  ix. 
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870  RIGHTS  TO  REAL  PROPERTY^ 

CHAP.  IV.        As  respects  actions  and  suits  at  law  for  the  recovery  of  real 

^toRbax      property  or  chattels  real,  or  for  injuries  to  the  saiiie,  and  in 

Pbopbhty.     which  any  question  respecting  the  right  is  to  be  tried,  the  pro- 

Sccondiy.  With  cceding  must  be  in  the  name  of  the  legal  owner,  and  not  of  a 

tioMuid  legal   pA^ty  who  has  only  an*  equitable  interest  ;(e)  though  the  latter, 

proceeding*,      when  in  actual  possession^  may  sue  a  stranger  for  an  immediate 

injury  to  his  possession,  because  in  the  latter  proceeding  the 
mere  proof  of  possession  suffices,  and  without  investigation  of 
the  real  ownership  and  even  without  any  actual  right,  is  consi- 
dered sufficient  to  enable  a  party  to  sue  a  mere  irespasser.i/) 
In  actions  of  ejectment  (which  are  founded  on  the  legal  right 
of  property)  the  count  must  always  be  on  the  supposed  demise 
of  the  trustee,  in  whom  the  legal  interest  and  immediate  right 
of  possession  is  vested,  and  not  upon  the  demise  of  the  cestui 
que  trust,  or  of  a  party  having  the  equitable  interest,  unless  he 
also  have  a  legal  right  of  possession ;  (g)  though  a  person  in 
actual  possession,  even  under  a  void  lease,  at  the  time  a  tres- 
pass has  been  committed,  might  support  an  action  for  such 
trespass.  (A)  And  it  is  settled  that  a  c^tui  que  trust  cannot  in 
any  case  sue  his  trustee  at  law,  even  for  the  most  malicious  waste 
to.  the  property  in  which  he  is  beneficially  interested,  but  must 
proceed  in  a  Court  of  Equity  to  prevent  or  obtain. compensation 
for  the  injury,  (f)  and  a  mere  equitable  mortgagee  by  deposit  of 
deeds  would  stand  in  the  same  situation ;  whilst  e  converse  the 
trustee  might  at  law  support  ejectment  even  against  his  own  cestm 
que  trust. {k)  The  same  rule  afipXies  tOr  legal  reversions;  thus  if 
there  be  a  tenant  for  years  in  possession,  and  there  be  a  mort* 
gagee  or  a  trustee  for  a  term,  in  whom  the  legal  interest  in  re- 
version is  vested,  the  latter,  and  not  the  mortgagee  or  cestui  que 
trust,  would  be  the  proper  party  to  sue  the  hundred  for  the 
felonious  demolition  of  buildin^is,  (I)  though  sometimes,  by  con- 
cealing the  mortgage  or  deeds  passing  the  legal  interest,  the 
party  having  only  the  equitable  interest  might  succeed  in  such 
action.  (i») 

A  mere  equitable  interest  or  equity  of  redemption  in  a  term 

for  years,  cannot  be  taken  in  execution  under  a  fieri  facias 

against  the  party  beneficially  entitled.  (»)      And,   therefore, 


(c)7T.  R.  47,60;   ST.  R.  118;   10  (fc)  Supra,  n.  (/ ). 

B.  &  C.  87  ;  see  the  pr'meipU,  ante,  6  to  8.  (i)  K  T.  R.  1 18. 

(/)   1  Eastr  «44;   Willes,    2«1 ;    3  (fc)  I^  v.  Beid,  8  T.  R.  U8. 

Burr.  156S ;  1  Taunt.  83,  190 ;  8  East,  (0  ^ritchit  v.  Waldron,  5  Tenn  R.  14. 

394  ;  5  B.  &  Aid.  600.  (m)  9  K.  &  Cres.  134. 

(5)  7  T.  R.  47,  50,    The  instances,  (n)  8  East.  467  ;  2  New  R.  461 ;  3 

ante,  317,  in  which  the  $arrcnder  g/t  a  Bro.  C.  C.  48 ;  1  Ves.  J.  431  i  Tidd,  9fed. 

legal  term  vested  in  a  trustee  may  be  1003.    As  to  a  freMd  leaae»  se«  Com* 

premmedt  constitute  exceptions.  berbatch,  291. 
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when  the  defendant  has  only  an  equity  of  redemption  in  a 
leasehold  estate,  an  execution  will  not  affect  it,  as  the  legal 
estate  is  in  the  trustee  or  mortgagee  ;(o)  and  the  judgment  cre- 
ditor's only  remedy  in  that  case  is  by  filing  a  bill  in  equity  to 
redeem  the  estate  by  paying  off  tlie  mortgage  incumbrance ;  (o) 
and  before  so  redeeming,  it  is  said,  he  must  first  issue  a  fieri 
faei«Uf(p)  though  it  is  not  necessary  to  show  it  to  have  been 
returned.  (9}  It  has  been  decided  that  a  trust  of  a  term  for 
years  is  not  within  the  statute  89  Car.  3,  c  3,  s.  18,  (presently 
stated,)  because  that  act  only  extends  to  trusts  of  land  in  fee ;  (r) 
and  courts  of  law  so  far  take  notice  of  equitable  interests  and 
qualify  those  that  are  legal,  as  to  hold  that  when  it  is  clear  that 
a  term  is  merely  for  trust  purposes,  as  if  it  be  a  term  for  2,000 
years,  they,  will  construe  it  not  to  be  a  mere  lease  but  a  trust 
term  to  attend  the  inheritance,  and  not  to  be  subject  to  be 
taken  in  execution,  or  sold  under  an  execution  against  a  trustee 
who  has  no  beneficial  interest  under  the  same.(0 

As  respects  the  effect  of  an  elegit  or  extent  against  freehold 
equitable  interests  in  land,  Mr.  Tidd  thus  distinctly  states  the 
law«(tt)  ''At  common  law,  if  a  man  was  seised  of  the  legal  estate 
in  lands  to  the  use  of  or  in  trust  for  another,  against  whom  a 
judgment  had  been  obtained,  or  who  had  entered  into  a  statute 
or  leoognizance,  these  lands  were  not  liable  to  execution  upon 
the  judgment,  statute  or  recognizance  of  cestui  que  trust.^(x) 
But  the  29  Car*  2,  c.  3,  s.  10,  altered  the  law  in  this  respect, 
and  enacts  that,  ''  it  shall  be  lawful  for  every  sheriff  or  other 
ojfl&cer,  to  whom  any  writ  or  precept  is  directed  at  the  suit  of 
any  person  or  persons,  of,  for,  and  upon  any  judgment,  statute 
or  recognizance,  to.  do,  make,  and  deliver  execution,  unto  the 
party  in  that  behalf  suing,  of  all  such  lands,  tenements,  recto- 
ries, »tithes,  rents  and  hereditaments,  as  any  other  person  or 
persons  are  in  any  manner  seised  or  possessed  in  trust  for  him 
against  whom  execution  is  so  sued,  like  as  the  sheriff  or  other 
officer  might  or  ought  to  have  done,  if  the  said  party  against 
whom  execution  is  so  sued  had  been  seised  of  such  lands,  &c. 
of  such  estate  as  they  are  seised  of  in  trust  for  him  at  the  time 
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<o)  3  Atk.  300, 7S9  ;  For.  162 ;  8  East, 
476 ',  Moore,  281 ;  1  Brod.  &  B.  506. 

(p)  S  Atk.  too  ;  1  Vera.  399;  1  P.  W. 
445 1  6  Vss.  7t;  1  Had.  Ch.  Pr.  S05, 
522. 

(q)  Lord-  Redcsd.  PI.  3d.  ed,  102 ;  t 
Mad.  Ch.  Pr.  205. 

(r)  2  Vem.  248 ;  and  see  2  Saond.  5  ed. 


11,  n.  17 ;  8  East,  476,  486 ;  Tidd,  9th 
ed.  1036. 

(i)  Cowp.  595. 

'0  Qiuare,  Id.  ibid. 

V)  Tidd,  9th  ed.  1035, 1036. 

(s)  Co.  lit.  374,  b. ',  2  Saund.  5tb  ed. 
11,  n.l7. 
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of  the  said  execution  suedy  which  lands,  &c.  by  force  and  virtue 
of  such  execution,  shall  accordingly  be  held  and  enjoyed  freed 
and  discharged  from  all  incumbrances  of  such  person  or 
persons  as  shall  be  so  seised  or  possessed  in  trust  for  the 
person'  against  whom  such  execution  shall  be  sued ;  and  if  any 
cesitti  que  trust  shall  die,  leaving  a  trust  in  fee  simple  to 
descend  to  his  heirs,  then  and  in  every  such  case  such  trust 
shall  be  deemed  and  taken  and  is  thereby  declared  to  be  assets 
by  descent ;  and  the  heir  shall  be  liable  to,  and  chargeable 
with,  the  obligation  of  his  ancestor  for  and  by  reason  of  such 
assets,  as  fully  and  amply  as  he  might  or  ought  to  have  been, 
if  the  estate  in  law  had  descended  to  him  in  possession  in 
like  manner  as  the  trust  descended."  The  words  in  the  act,  '^  at 
the  time  of  tlie  said  execution  sued^'  are  held  to  refer  to  the 
seisin  of  the  trustee,  and  therefore  if  he  has  conveyed  the 
lands  by  the  direction  of  cestui  que  trust  before  execution, 
though  seised  in  trust  at  the  time  of  the  judgment,  the  lands 
cannot  be  taken  in  execution,  (y)  And  a  trust  created  by  a 
defendant  in  favour  of  himself  and  another  person  is  not  a 
trust  within  the  meaning  of  the  above  statute,  which  is  con* 
fined  to  cases  where  the  trustees  are  seised  or  possessed  in 
trust  for  a  defendant  alone  and  not  jointly  with  another 
person,  (ar)  An  equity  of  redemption  cannot  be  taken  in  execu- 
tion on  the  above  statute, (a)  though  it  is  deemed  assets; (6) 
and  therefore  when  the  estate  is  mortgaged,  the  plaintiff's  re- 
medy is  by  filing  a  bill  in  equity  to  redeem,  which  he  is  entitled 
to  do,  on  payment  of  principal,  interest  and  costs,  (c)  But  an 
elegit  must  be  first  sued  against  the  defendant  and  delivered 
to  the  sheriff,  {d)  though  it  does  not  seem  necessary  to  have  it 
returned,  (e)  And  it  is  holden,  that  if  a  man  be  cestui  que  trust 
of  a  term,  it  is  not  assets  within  the  statute,  which  extends  only 
to  a  trust  of  lands  in  fee%if)  An  equity  of  redemption,  how- 
ever, may  be  taken  under  an  extent."  (g) 

-Under  an  extent,  the   crown  may  take  not  only  the  legal 
estate  of  the  debtor,  but  also  trust  estates,  (A)  or  an  equity  of 


{y)  Com.  Rep.  926 ;  Com.  Dig.  tit. 
Execution,  C.  (14) ;  and  see  4  Bing.  535. 

(s)  4  Bar.  &  Aid.  684;  and  lee  4 
Bing.  96,  5S5. 

(a)  5  Atk.  too,  739  ;  1  Ves.  J.  431 ; 
3  Bro.  C.  C.  478,  S.  C. ;  8  East,  467  ; 
2  New  Rep.  461. 

(6)  2  Freem.  115;  2  Aik.  ?90;  and 
see  Toller's  Ex.  Ist  ed.  415,  416. 

(c)Powel,  Mortgages,  1st  ed.  99 ;  and 
see  For.  16«;  1  Mad.  Ch.  5««,523. 


(d)  3  Atk.  too ;  and  see  1  Vem.  399 
1  P.  Wms.  445;  6  Ves.  7«;  1  Mad 
Ch.  205.  5««,  523. 

(e)  Lord  Redesdale,  PI.  3d  ed.  102 

1  Madd.  Cb.  205,  n.  (r). 

(/*)  Fleetwood's  case,  6  Coke,  71 

2  Vero.  248 ;  and  see  2  Saand.  5th  ed 
11,  n.  (17);  8  East,  474,  486. 

{g)  For.  162, 163  ;  1  Price,  207. 
(h)  West  on    Extents,  129;    Tidd 
1050;  bataeeCartli.5. 
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redemption ;  (t)  and  if  the  extent  be  against  several,  the  lands  of    chap.  iv.  ■ 
all  or  any  of  them  are  liable  to  be  seized.  (A)       But  we  have      ^-  R'°ht» 
seen  that  no  interests  in  lands  of  copyhold  tenure  are  liable     PROPEnTy.  . 
to  be  seized  either  under  an  elegit  or  an  es:tent ;  (I)  although 
every  description  of  beneficial  interest,  whether  legal  or  equi- 
table, as  well  in  freehold  as  copyhold  property,  is  liable  to  be 
sold  under  a  commission  against  a  bankrupt,  or  by  an  assignee 
of  a  discharged  insolvent,  (iw) 


In  the  early  parts  of  this  chapter,  when  enumerating  the  dif-  jx.  ^  m.  iv. 
ferent  descriptions  of  real  property  corporeal,  and  the  different  J"»»".  Opfek- 
interests  therein,  we  have  noticed  the  civil  and  most  of  the  and  PuifisH- 
criminal  injuries  which  usually  affect  each,  and  the  modem  j«^wt8  rciaUng 
remedies    and    punishments,  (o)   and    when    considering    the  perty  .(n) 
times  of  enjoyment  (as  whether  the  estate  be  in  possession, 
remainder,  or  reversion,  (p) )  and  the  number  of  owners,  (as 
parceners,  joint  tenants,  and  tenants  in  common,  (9) )  we  stated 
how  those  circumstances  varied  the  civil  remedies  and  criminal 
-punishments ;  and  other  remedies  and  punishments  have  been 
noticed  in  preceding  pages,  but  still  it  is  expedient,  in  con- 
cluding this  chapter,  to  take  a  practical  view  of  all  the  civil 
remedies  and  criminal  punishments  that  can  be  applicable  to  ^ 

any  interest,  legal  or  equitable,  in  real  property  or  chattels  real, 
with  the  exception  of  Real  actions^  which  we  will  reserve  for 
future  consideration,  when  we  state  the  practice  of  the  Court 
of  Common  Pleas  in  particular,  where  those  remedies  must  be 
pursued. 

From  the  distinct  natures  of  corporeal  and  incorporeal  pro- pi^isjonofin- 
perty,  and  in  respect  of  the  latter  not  being  tangible,  there  is  juriesandoffen- 

1      "I     i»  ..•      ^»         V    A  ^i_      •    •      •  1  "••       ce«  into  those  to 

a  very  marked  distinction  between  the  injuries  and  remedies  corporeal  and 
affecting  them,  and  therefore  we  ^WX  first  consider  the  in-  tho***©  «"«>»•■ 
juries,  civil  and  criminal,  affecting  real  property  corporeal^  and 
the  appropriate  remedies  and  punishments  ;  and,  secondly^  the 
injuries,  remedies,  and  punishments  relating  to  real  property 
incorporeal.  In  considering  these,  our  object  will  be  to  give  a 
practical  outline.  The  particulars  of  each  remedy  will  be 
better  examined  in  a  subsequent  part  of  the  work. 


(0  FoT.  16« ;  1  Price'i  R.  907.  (m)  Ante,  ?S5. 

(Jb)  West,  Extents,  136.  fit)  See  division,  ante,  145. 

(0  AnU,  2S5 ;  1  Rol.  Ab.  888  ;  2  Bar.  (0)  Ante,  15t  to  iOS. 

&  Cm.  S4f  »^4S  ;  3  Dovl.  &  R.  603;  (p)  Ante,  966  to  969, 

Parker,  195;  Tidd,  9lh  ed.  1060.  (9)  Ante,  268  to  ^70. 
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BiisTo  Real 

PROPBRTY. 


The  ciptl  injuries  to  real  property  corporeal  are  such  as 
affect  the  possession  or  right  of , possession,  or  a  right  in  re- 
mainder  or  reversion.  The  former  are,  1st.  Ousters,  which 
include  not  only  actual  evictions  or  turnings  out  of  possession, 
but  also  every  wrongful  withholding  of  possession ;  Sdly.  /n- 
juries  to  the  possession  by  trespasses  or  incumbrances  upon 
the  land,  and  which  may  be  as  well  by  acts  done  as  by  onm- 
sions,  as  by  neglecting  to  remove  tithe,  &c. ;  or  by  nuisances 
near  to  the  same,  as  the  obstruction  of  ancient  lights,  not  re- 
moving nuisances^  and  not  repairing  fences.  The  latter  include 
all  the  above  injuries,  when  they  are  of  such  a  nature  as  to 
afiect  ^e  future  right  of  efyoyment,  whether  in  remainder  or 
reversion,  and  also  include  waste  and  breaches  of  covenan't 
affecting  the  future  enjoyment  of  the  property. 

The  (ntil  injuries  affecting  real  property  ismorporeal  are 
principally  fay  disturbances,  as  injuries  to  rights  of  common  of 
pasture,  or  common  of  fishery,  or  ways,  or  watercoursee,  or 
rights  to  tithes,  or  advowson,  or  franchise,  &c*,  or  by  sub- 
traction, as  withholding  rents  or  services,  &c.  For  most  of 
these  injuries  there  are  three  descriptions  of  remedies,  viz.  the 
preventive,  the  compensatory,  or  those  for  some  degree  of  pn- 
niehment,  where  the  injury  has  been  wilful  and  malicious. 


FxRfT.   Oust-       Fkrsi.    OusTERs  are  either  by  actually  turning  out,  or  by 
dteVfor'tlir"^  itfgwiig  excluded,  the  party  entitled  to  possession  of  any  reid 

property  corporeal.  An  ouster  can  properly  be  only  from  real 
property  corporeal,  and  it  cannot  be  committed  of  anything 
moveable,  (s)  nor  is  a  mere  temporary  trespass  considered  an 
ouster,  (t)   However,  turning  or  keeping  off  cattle,  or  any  other 


(0 

Ouster  de- 
fined, (r) 


(r)  Ouster  is  the  technical  term  still  used 
in  the  declaration  and  ac6on  of  ejectnient, 
to  describe  an  eTiction  or  turning  out  of  a 
farm  or  chattel  interest,  as  a  temi  for 
years  in  real  property.  Diackiaur,  by  a 
tenant's  refusing  to  pay,  or  otherwise  ab- 
solutely denying  his  landlord's  title,  is 
also  eqoiiraleBt  to  an  onster,  2  Scfaol.  & 
Lefroy,  624, 625,  an(«,  287.  Dis»eisin  is 
the  technical  description  of  an  eviction  by 
a  stranger  from  the  Jreehold,  and  an  ouster 
of  the  rightful  tenant  of  the  freehold  from 
tlie  possession,  and  an  usurpation  of  the 
freehold  tenure,  12  East,  141  Doe  v. 
Hull,  2  Dowl.  &  R.  SB,  604 ;  Jerrilt  v. 
Weare,  S  Price's  R.  575 ;  but  a  lease  by  a 
stranger,  and  entry  by  the  lessee,  is  not  a 
disseisin  in  fact,  without  an  entry  by  force, 
or  an  avowed  intention  to  diutite,  JerrUt 
v.Weare,  3  Price's  R.575 j  Doe  v.  Hull,  2 
Dowl.  &  R.  38 ;  and  Diicontinuance  de- 
scribes the  Eviction  of  a  tenant  in  tall. 


Doe  dem,  Jones  v.  Jones,  1  Bar.  &  Cres. 
.238;  2  Dowl.  &  R.  372,  S.C.;  BurUm 
▼.  Husseif,  1  Hen.  Bla.  269 ',  Dee  v.  Bord^ 
Cowp.  702.  Descent  Cast,  is  where  the 
death  of  the  party,  Hrfao  iliade  the  dls^ 
seisin  and  descent  of  the  estate  of  his  heir, 
takes  away  tlie  right  of  entry  of  the  true 
owner  and  compels  hia  to  resort  to  a  real  ac- 
tion. It  is  scarcely  possible  now  to  suggest 
a  case  in  which  the  doctrine  of  descent  east 
can  be  so  applied  as  io  prevent  a  claimaat 
from  maintaining  an  action  of  ejectment, 
2  Dowl.  &  R.  41 ;  Adams*s  £j.  2  ed.  41, 
note  (c)  ;  2  Bla.  Com.  176,  note  10 ;  and 
see  further  3  Tho.  Co.  Lit.  1. 

(0  Doe  T.  Cowley,  1  Car.  &  P.  123; 
ante,  148  note  (r).  Ejectment  for  the  tiAe 
of  a  parish  is  an  exception  by  32  Hen.  8, 
c.  7,  ante,  218. 

CO  Ante,  374,  n.  (*);  7  Term  Rep.  327 ; 
1  Bos.  &  P.  573. 
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eaniinui^  act  of  ea:chuion  {torn  the  enjoyment,  constitutes  an    chap.  I\r. 
ouster,  even  by  one  tenant  in  common  of  his  co-tenant;  (u)  and  "i^  VJreal 
although,  in  general,  as  each  tenant  in  common  has  a  right  to     Propebtt. 
enjoy  the  whole  and  every  part  of  the  joint  property,  the  pos- 
session of  one  is  deemed  the  possession  of  the  other,  so  as  not 
to  constitute  an  ouster,  or  enable  one  to  recover  in  ejectment 
against  the  other,  and  he  must  therefore,  in  an  action  of  eject- 
ment, prove  some  act  equivalent  to  an  actual  eviction  ;  (x)  yet 
if  one  has  for  many  years  (as  35  years)  exclusively  received  the 
whole  rents,  or  had  exclusive  possession  without  accounting  to 
his  companion,  a  jury  may  presume  an  actual  ouster,  (y) 

There    appear  to    be  no  less   than    twehe    remedies  for  i.  Remedy  by 
wrongful  ousters  or  withholding  possession  of  real  property.  '«•*•'»»«•• 
Although  the  usual  remedy  for  an  ouster  ia  an  action  of  eject- 
menti  yet  it  is  clearly  established  that  the  party  injured  may 
not  only  prevent  the  completion  of  the  act  by  resisting  the 
attempt  to  evict,  and  this  even  by  forcible  means,  (z)  (provided 
a  dangerous  weapon  be  not  used,(a))but  after  he  has  been  2.  Remedy  by 
turned  out  he  may  legally  at  any  time  retake  and  keep  posses-  ^^"^^' 
sfton  of  land,  or  even  of  a  messuage,  provided  he  can  do  so  by 
stratagem  or  even  by  force,  (not  amounting  to  a  forcible  entry, 
nor  occasioning  a  breach  of  the  peace,  (6) )  and  therefore  many 
actions  of  ejectment  are  unnecessarily  resorted  to  when  without 
personal  conflict  possession  might  have  been  regained,  (c)    But 
the  safer  course  may  in  many  cases  be  to  proceed  by  action  of 
ejectment,  a  judgment  in  which  would  tend  to  establish  the 
title  and  probably  prevent  future  interruption.     In  the  mean-  3.  Remedy 
time,  supposing  that  reasonable  ground  for  apprehending  waste  [^cUon^m^' 
or  other  material  injury  will  be  committed  before  any  execu-  Courtof  Equity. 
tion  in  ejectment  can  be  obtained,  then  a  Court  of  Equity  will 
in  some  cases  immediately  interfere,  and  prevent  such  injury 
by  injunction. (cQ    In  cases  oi  forcible  entries  and  ousters  and 


(«)  Co.  Lit.  199,  b,  200.  a,  where  see 
several  instances  of  ouster. 

(x)  Id.  ibid  ;  7  Mod.  39  ;  ante,  271. 
But  if  the  content  role  be  genffrai  instead 
of  special  (aToiding  ahy  admission  of  an 
ouster  as  it  should  l^)  then  the  production 
of  the  consent  rule  will  avoid  the  neces- 
sity of  proof  of  actual  eviction,  Doe  ▼. 
Cujf,  1  Camp.  173,  ants  271. 

{^)  Do6T.  Prosier,  1  Cowp.  217;  13 
East,  212 ;  but  proof  tliat  one  tenant  le- 
vied a  fine  and  received  the  wliole  rent  &>r 
nearly /h)e  years  is  not  (against  the  jus- 
tice of  the  case)  sufficient  to  fiud  an 
ouster  at  the  time  the  fine  was  levied, 
FeueeMe  v.  Head,  1  Easf^  Rep.  568. 


(s)  1  East's  P.  C.  271,  277,  287;  7 
Bing.  805 ;  Skin.  387. 

(a)  Id.  ibid. ;  1  Hale's  P.  C.  445s 
Cook's  Case,  Cro.  Car.  537;  and  see 
jMSt,  ch.  vii. 

(b)  Because  obtaining  possession  by 
such  violent  means  would  be  indictable, 
7  T.  R.  432  ;  8  T.  R.  357. 

(c)  Twner  v.  Me^nMt,  1  Bing.  158  ; 
r  Moore,  574,  S.  C. ;  Wildhore  v.  Ratn- 
forth,  8  B.  &  Cres.  4 ;  3  Bing.  11,  pott, 
ch.  vii. 

(d)  See  the  proceedings  in  the  case 
Ex  parte  CUgg,  MS.,  pott,  ch.  viii«  In 
that  case,  where  a  party  wrongfully  with- 
holding posiestion  had  committed  waste 
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4.  Remedy  by 
juitices  giving^ 
possession  in 
cas?  of  forcible 
entry. 

5.  Remedy 
summarily  by 
justices  giriDg 
possesMon 
where  half- 
year's  rent  in 
arrear,  and  no 
distrejis.  and 
premises  de- 
serted or  un- 
cultirated. 


forcible  detainer s^  justices  of  the  peace  also  have  the  power  of 
immediately  restoring  possession^Ce)  but  they  are  reluctant  to 
actf  and  rarely  can  be  persuaded  to  do  so,  though  they  might 
in  a  clear  case  be  compelled  to  proceed  by  mandamus  from  the 
Court  of  King's  Bench,  {f) 

As  between  landlord  and  tenant ^  when  the  latter  owes  Ao^ 
a-yearU  rent,  and  holds  under  any  demise  or  agreement,  whe- 
ther written  or  verbal,  (although  there  be  not  any  power  of 
re-entry  reserved,)  has  deserted  the  premises  and  left  the  same 
uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can  be 
had  to  countervail  the  arrear  of  rent,  two  justices  of  the  peace 
are,  at  the  request  of  the  landlord,  to  go  to  the  premises  and 
affix  a  notice  on  the  premises  of  the  day  they  will  return,  allow- 
ing at  least  fourteen  days,  and  if  upon  such  return  the  tenant 
do  not  pay  the  arrear,  or  there  shall  not  be  sufficient  distress, 
then  the  justices  are  to  put  the  landlord  in  possession,  and  the 
tenancy  is  thenceforth  to  cease,  (g) 


6,  Remedy,  In  favour  of  landlords,  if  a  tefiant  for  life  or  years,  or  person 

forWing'over  l^olding  Under  him,  shall  wilfully  hold  over  after  the  expiration 
after  landlord'^  of  a  noticc  in  Waiting,  given  by  the  landlord,  and  after  demand 

of  possession,  the  4  Geo.  2,  c.  28,  as  a  compensation  for  such 
ouster  or  withholding  possession,  subjects  the  tenant  to  pay 
double  tlie  yearly  value  for  so  long  a  time  as  the  same  are  de- 
tained, {h)  A  weekly  tenant  is  not  within  the  act ;  {i)  and  as  the 
term  '*  wilfully  "  has  been  adopted,  it  has  been  considered  that 
a  person  holding  over  after  the  death  of  a  tenant  for  life,  upon 
a  bond  fide  supposition  that  a  lease  granted  by  him  continued 
valid,  when  in  the  result  it  was  void,  was  not  Uable  to  the 
penalty  of  double  value,  (t)  The  landlord's  notice  must  have 
been  in  writing,  (I)  and  it  must  have  been  a  valid  notice,  or  at 
least  accepted  as  valid  by  the  tenant.  (/»)  A  demand  of  posses- 


by  injuring  a  private  railway  and  dig- 
ging mines,  and  threatened  further  in- 
jury, an  injunction  was  obtained  er  parte 
in  a  very  few  days  after  the  inception  of 
the  injury,  llie  application  and  exten- 
sion of  the  relief  afforded  in  that  case 
would,  in  practice,  be  of  the  greatest 
advantage  to  landlords  and  owners  of 
property. 

(«)Pait,  377,   378;     see  fully    post, 
ch.  X. 

(f)  Pott,  ch.x. 

(g)  11  Oeo.2,c.  19, s.  16;  57  Geo.:?, 
c.  52 ;  and  see  1  B.  &  Aid.  369 ;  3  B. 


&  Cres.  649,  5  Dowl.  &  R.  558,  S.  C. ; 
Bum's  J.  tit.  Distress,  XVII.;  and 
Chit.  Col.  Stat  tit  Landlord  and  Te- 
nant, 673,  677,  678. 

(fc)  4  Geo.  «,  c.  «8,  s.  1 ;  Chit  Col. 
8tai.  and  notes.  666. 

(i)  Llojid  V.  Roshee,  3  Camp.  453  ;  bot 
see  Co.  Lit.  54,  b. ;  ante,  256. 

(fc)  Wright  Y,  Smith,  5  Ksp.  Rep.  203; 
and  see  Soulsbtf  v.  Irving,  9  £ast,  313. 

(0    Trimmins  v.    Rtiwlinson,  3  Burr. 
1607. 

(m)  Johnson  v.  HuddLeslont  4  Bar.  9c 
Cres.  922 ;  7  D^wl.  &  K.  411. 
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sion  is  essential,  but  it  has  been  held  that  it  may  be  made  even    CHAP.  IV. 
before  the  right  of  possession  accrued,  and  even  that  the  service  ^  J ^.^  ^^  r^^l" 
of  the  written  notice  to  quit  will  of  itself  ^jonstitute  a  sufficient     Propfrty. 
demand,  (»)  and  if  made  even  six  weeks  if/'ier  the  expiration  of 
the  tenancy  it  suffices,  unless  there  has  been  a  binding  assent 
of  the  landlord  to  the  continuing  in  possession,  (o)   The  statute 
gives  an  action  of  debt,  and  as  double  value  is  recoverable,  the 
amount  of  which  is  uncertain  till  fixed  by  a  jury,  the  landlord 
cannot  distrain.{p) 

A  subsequent  act  provides  that  if  a  tenant  give  a  notice  to  7.  Remedy, 
guU  and  do  not  quit  accordingly,  he  shall  thenceforth  pay  double  hordi&Vover  ^^ 
rent,  to  be  levied,   sued  for,  and  recovered  at  the  same  times  after  tenaot'i 
and  in  the  same  manner  as  the  single  rent,  and  such  double  ^ 
rent  shall  continue  to  be  paid  during  all  the  time  that  such 
tenant  shall  continue  in  possession,  (g)  But  the  holding  over  does 
not  strictly  continue  the  former  or  constitute  a  new  tenancy,  and 
therefore  it  has  been  held  that  if  a  tenant,  after  having  given 
notice  to  quit,  hold  over  for  a  year,  paying  double  rent,  he  may 
quit  at  the  end  of  such  ye^r  without  fresh  notice,  and  is  liable  to 
pay  double  rent  only  whilst  he  withholds  the  possession,  (r)  The 
statute  only  applies  when  the  tenant  has  the  power  of  determin- 
ing his  tenancy  by  a  notice,    and  has  given  a  valid  notice, 
or  at  least  when  the  landlord  has  assented  to  accept  an  insuffi* 
cient  notice,  (tf)    But  the  penalty  being  double  rent  it  may  be 
distrained  for  the  same  as  single  rent.  (/) 

The  statutes againstybrcsi/!^  entries  and  detainers,  just  $lhided  a.  Remedy, 
to,  besides  giving  the  power  to  justices  immediately  to  restore  ^d^^^^'m' for 
possession  and  inflicting  criminal  punishments  upon  the  offenders,  forcible  entry, 
also  give  a  civil  remedy  to  the  party  evicted ;  when  a  freeholder, 
by  action  of  trespass  for  treble  damages  and  treble  costs ;  (u)  and 
the  proceedings  upon  an  indictment  upon  the  statute  for  a  forci- 
ble entty  operates  as  a  civil  remedy,  for  a  part  of  the  judgment 


(n)   Cniting  v,   Derby,   2  Bla.  Rep.  Adolp.  904. 

1075  ;  Wilkimon  v.  ColUy,  5  Burr.  2694  ;  (s)  Johnson  v.  Huddtettm,  4  B.  &  Crei. 

Lahe  ▼.  Smith,  i  New   Rep.  174.     Sed  923  ',  7  Dowl.&  R.  4tl,  S.  C. 

qu^re,   -whether  the  legislature  did  not  (()   Trimmins    ▼.   Rawlinaon,  S  Burr* 

intend  to  require  a  demand  after  the  expi-  1605. 

ration  of  the  tenancy.  (u)  8  Hen.  6,  c.  9 ;  Co.  Ent  46,  n.  (a); 

(0)  Ccbb  V.  Storkes,  8  Eaat,  358.  2  Chit.  PI.  5th  ed.  86 »,  865.    Only  to  a 

(p)  Trimmlm  ▼.  BawlinsQu,  3  Burr.  R.  freeholder  who  ha«  been  forcibly  expelled, 

J  605.                                                           '  8  Bar.  &  Ores.  409;  at  to  treble  costs, 

(9)  tl  Geo.  2,G.  19,  s.  18  ;  Chit.  Col.  2  InsL  289  ;   .10  Co.  115,  b.;    1  Vent. 

Stat.  &  notes,  674.  22  ;  but  sec  as  to  treble  costs.  Hard.  152 ; 

(r)    Bodh  T.   Maefarlane,  1    Bar.  &  ante,  27, 28. 
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CHAP.  IV.  is  an  award  of  and  writ  of  restitution,  unless  the  offisnder  has 
RIBS  TO  Ksal'  heen  in  possession  more  than  three  years, (2?)  for  which  reason 
Phopebty.  a  party  interested  in  the  possession  of  the  estate  is  not  a  com- 
petent witness  in  support  of  the  prosecution,  (y)  The  statute 
21  Jac.  1,  c.  15,  extends  the  writ  of  restitution  to  tenants  for 
years  and  copyholders,  and  tenants  by  elegit  ousted  by  the 
lessor  or' the  lord  or  others.  (2) 


9.  Remedy, 
joitices  giving 
eommary  poe- 
■eMion  where 
panpen  retain 
possession. 


10.  Remedies 
in  eqoitjr. 


When  a  pauper  or  others  have  been  permitted  to  occupy,  or 
has  intruded  himself  into  a  house,  tenement,  or  dwelling,  or 
land  appropriated  for  the  poor  belonging  to  a  parish,  shall 
refuse  or  neglect  to  quit  the  same  to  the  churchwardens  an4 
overseers  of  the  poor  within  one  month  after  notice  and  demand 
in  writing,  two  justices  of  the  peace  may  summon  the  party,  and 
after  the  expiration  of  seven  days  they  may  by  warrant  cause 
possession  to  be  delivered  to  the  parish  officers; (a)  but  this 
proceeding  is  cumulative,  and  where  a  party  wrongfully  with- 
holds possession,  the  latter  may  be  taken  without  force,  or  the 
proceeding  may  be  by  action  of  ejectment.  (6) 

■ 

When  the  legal  estate  is  vested  in  a  trustee  and  he  de- 
clines to  interfere  and  allow  his  name  to  be  usedvin  the  sup- 
posed demise  in  a  declaration  of  ejectment,  then  (although  he 
could  not  in  case  an  action  should  be  brought  on  his  demise 
defeat  the  action  by  release,  (c) )  it  is  advisable  to  state  explicitly 
in  writing  the  necessity  for  the  proceeding  in  an  action  of  eject- 
ment, and  to  tender  an  adequate  indemnity,  (cf)  and  in  case  the- 
trustee  should  wrongfully  persist  in  his  refusal  and  impede  the 
proceedings,  the  cestui  que  trust  might  proceed  in  his  name  or 
file  a  bill  in  a  Court  of  Equity,  and  probably  the  trustee  might 
under  circumstances  be  subjected  to  costs  in  a  clear  breach  of 
trust ;  {e)  or  it  may  become  necessary  to  file  a  bill  and  move  for 
an  injunction  against  a  tenant  holding  over,(y)  or  to  restrain  a 
defendant  in  ejectment  from  setting  up  an  outstanding  term;  (g) 


(x)  8  Hen.  6,  c.  9  ;  51  Bli2.  c.  11 ;  21 
Jac  1,  c.  15.  See  statutes  and  cases, 
Barn's  J.  Forcible  Entry  and  Detainer ; 
and  poit,  ch.  Xi 

(y)  Rex  ▼.  WUlitmu,  9  Bar.  &  Cres. 
549 ;  Talf.  Dick.  Sess.  S39»  8.  C;  Rev  ▼. 
BsMn,  Ky.  &  M.  N.  P.  C.  Ht. 

(f )  See  Bum's  J.  Forcible  Bntry,  I. 
A  lord  of  a  manor  may  be  indietsid  for 
a  forcible  entry  on  bis  copyholder,  see 
GUb.  Ten.  3S8;  3  Burr.  R.  1733;  1 
Tbo.Co.Iit.657,n.C. 

(a)  59  Geo.  3,  c.  12»  s.  17,  S4, 25 ',  see 


Chit.  Col.  Stat.  679,  680,  and  notes ; 
WoodeaBkv,Gibtan,4B.&LCt€B*  6f4^  6 
Dowl.  &  R.  521,  S.C. ;  as  to  the  tuwtmmu, 
^  seel  Biag. 537;  6T.R.109. 

(6)  Wiidhore  v.  Rainfartk,  8  B.  &  Crva. 
4 ;  Turner  r,  Msysioct,  1  Bing.  158 ;  7 
Moore,  574,  S.  C. ;  mte,  375. 

(c)  4MaQle&;Sel.300. 

M>See  the  mode  of  tender,  pott,  cb.  vi. 
'    (e)  3  Maale& Sel.  516 ;  6  Bing.  ]74w 

(f)Ch\U  Eq.  Dig.  1057 ;  15  Vce.  ISO ; 
5  Price,  468. 

(g)  Chit.  Eq.  Dig.  1055. 
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or  II  bill  to  qui^t  the  owner  in  possessioiii  aft6r  repeated  trials    cHAP.  IV. 
at  law,  may  become  a  prudent  proceeding  to  prevetit  future  ^^'  ^  ill.  Injv- 

litigation.  (A)  Property. 

The  ordinary  proceeding  for  fecoveiy  of  the  possession  of  it.  Remedir 
premifles,  where  the  right  of  possession  has  kccrued  within  ejectmouin 
twenty  years,  (after  which  it  is  necessary  in  general  to  proceed  9^^^^^^' 
in  a  Real  action,)  is  by  ejectment,  which  is  a  fhixed  action, 
as  weU  for  recovery  of  possession  as  for  damages,  and  though 
until  recently  the  latter  were  merely  Aominal,  and  the  defendant 
could  not  be  compelled  to  give  security  in  the  nature  of  bail,  yet 
the  recent  acts,  (1  Geo.  4,  c.  87,  and  1  Wm.  4,  c.  70,  s.  S6  to  38, 
and  1  Wm.  4,  sess.  1 .  c.  7,)  in  cases  between  landlord  and  tenant, 
restore  the  action  to  the  ancient  principle,  and  entitle  the  lessor 
of  the  plaintiff  not  only  to  recover  possession,  but  also  Actual 
damages,  in  the  nature  of  mesne  or  intermediate  profits,  whQst 
the  party  has  wrongfully  withheld  possession,  and  so  as  to  pre-' 
vent  the  necessity  for  a  subsequent  distinct  action  of  trespass 
to  recover  such  mesne  profits.   But  these  statutes  are  confined 
to  proceedings  by  landlords  against  tenants  holding  over,  and  do 
not  extend  to  other  claimants. 

The  whole  practice  in  ejectment  will  be  considered  in  the 
second  volume,  (i)  and  we  shall  merely  here  observe  that  an 
action  of  ejectment  can  only  be  sustained  when  the  property 
to  be  recovered  is  real  property,  and  actually  part  thereof,  and 
not  for  a  thing  moveable,  or  for  or  agaitist  a  person  in  respect 
of  a  stall  set  up  in  a  street,  and  fiot  substdntidly  and  perma- 
nently let  into  the  ground,  {k)  nor  for  a  nierb  transieM  tres- 
paU,  where  ther6  is  no  continued  ouster  or  exclusioh  from  house 
or  land^  an  action  of  trespass  qtidre  clausum  /regit  being  then 
the  proper  remedy  for  such  mere  trfespass.C/)  So  ejectment  is  not 
tastainable  for  Dok)er  before  it  hals  been  assigned,  hs  the  widow 
has  not  before  that  division  any  distinct  legal  interest  in  anjr 
part  of  the  land.(m)  Nor  can  ejectment  be  sustained  for  Inr 
corporeal  property,  which  not  being  tangible  is  incapable  of 
being  injured  by  to  ouster,  and  the  proper  remedy  is  case  for 
the  injury.  But  ejectment  for  Tithes  is  an  exception  iiltrbduced 
by  statute ;  {ti)  lind  ejectment,  we  have  seen,  lies  for  a  right  of 


(K)  Poa,  ch.  T^U.  and  ante,  14S»  note  (r),  974, 375. 

(t)  And  see  Adams  on  Ejectment,  3  (l)  Id.  ibid. ;  7  T.  R.  327 ;  1  Bos.  & 

ed.,  one  of  the  very  best  modern  works,  Pol.  573,  ante,  374, 375. 

replete  with  learning  and  cqaally  perspi-  (m)  t  Car.  &  P.  430. 

cuous  and  practically  useful.  (a)  32  Hen.  8,  c.  7,  9,7;  Cro.  Car. 

(k)  Doe  V.  OnUey,  1  Car.  &  P.  123,  301 ;  anU,  218. 
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CHAP.  IV.  common  appendant  or  appurtenanti  when  claimed  togetHer 
i^^tio  ReIl'  with  real  property,  (o)    With  respect  to  the  Title,  it  should 

Propkrtt.  seem  that  the  modern  practice  narrows  the  maxim,  that  the 
lessor  of  the  plaintiff  must  recover  upon  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  that  of  his  adversary,  for 
(at  least  prima  facie)  mere  ypxooi  oi  priority  of  possession  will 
suffice  against  a  party  who  acquired  possession  from  or  under 
the  lessor  of  the  plaintiff  by  consent  or  force  or  fraud,  {p) 

12.  Remedy  A  widow  has  not,  until  a  distinct  third  has  been  assigned  to 

for  Dower.        Yi^T  by  Consent,  or  under  process  of  law,  any  legal  interest  In 

any  part  of  the  land,  and  (subject  to  her  right  to  retain  posses- 
sion of  the  principal  mansion  for  forty  days  after  her  husband's 
death,)  she  would  have  no  defence  to  an  action  of  ejectment  on 
the  demise  of  the  heir.  She  should  threfore  require  the  heir  to 
assign  her  a  just  proportion  of  the  estate  descended,  and  if  he 
should  afterwards  refuse,  a  Court  of  Equity  would  probably  com- 
pel him  to  pay  costs.  If  the  husband  died  seised,- then,  upon  a 
writ  of  dower,  she  would  at  law  be  entitled  to  damages  and 
costs;  but  if  he  did  not  die  seised,  then  she  could  not  at  law 
recover  either,  and  therefore  in  that  case  it  is  better,  after 
demand,  to  proceed  in  a  Court  of  Equity,  {q) 

Secondly.  SECONDLY,  are  injuries  by  trespasses  upon  land  or  in  the 

TsBSPAssRs      house  of  a  party  in  actual  possession  and  without  eviction. 

and  remedies.  i 

The  act  complained  of  must  have  been  upon  or  at  least  in  con- 

What  a  tree-  .1      t       i       ,  «     .1  «.  .  11  1 

pau.  tact  With  the  land  or  buildmg,  or  it  cannot  be  deemed  a  tres- 

pass, but  merely  a  nuisance,  remediable  in  an  action  on  the 
case,  (r)  and  must  have  been  an  act  committed  by,  or  caused  to 
have  been  committed  by  the  defendant ;  and  therefore  although 
the  owner  of  cattle,  whose  habit  of  wandering  must  be  known, 
or  presumed  to  have  been  known  to  him,  is  liable  to  be  sued 
for  trespasses  committed  by  them,  although  without  his  actual 
concurrence,  it  would  be  otherwise  as  respects  other  animals, 
as  a  dog;(.s)  but  a  very  small  contact,  such  as  earth  being 
piled  up  near  to  and  rolling  against  a  wall,  though  upon  the 
land  of  the  wrong-doer,  (t)  It  must  be  some  act  done,  so  that 
it  might  be  technically  described  as  committed  with  force,  and 
therefore  a  mere  nonfeaxance,  such  as   the  neglect  to  remove 

(0)  1  Stra.  54;  Ante, «11,  notc(c).  (r)  2  Bnrr.  1114;  11  Mod.  74,  ISO; 

(p)  AnU,  «74,  275.  1  Stark.  R.  69. 

(9)  2  Saand.  R.  43,  in  notes;  Mil.  Eq.  (<)  1  Car.  &  P.  119;  Burr.  Rep. 2092; 

Treat.  Ill;  Bac  Ab.  Dower;  Chit.  £q.  2  Lev.  l72 ;  1  Chit. PI.  5  ed.  94,  95. 

Dig.  324  to  328;  and  3  Chit.  PI.  5  ed.  (t)  9  B.&  Cres.  591. 
1311  to  1330. 
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tithe  duly  severed  is  not  a  trespass ;  (u)  and  it  should  seem     CHAP.  IV. 
questionable  ivbether  the  mere  continuance  of  an  injury,  for  the  ^^^  to  Real" 
inception  of  which  the  plain  tiff  has  already  recovered  damages,     Property. 
can  be  treated  as  a  trespass,  as  the  neglect  to  remove  an  incum- 
brance on  land  after  a  verdict  for  placing  the  same  thereon,  (x) 
The  injury  must  also  be  to  the  possession^  and  a  person  who 
has  not  had  actual  possession,  but  merely  the  right,  cannot, 
before  he  has  taken  possession,  sue,  though  afterwards  he 
might  for  an  antecedent  injury,  after  his  right  first  accrued,  (y) 
But  we  have  seen  that  mere  possession,  and  that  even  under 
a  void  lease,  is  sufficient  against  a  wrong-doer  or  person  who 
cannot  prove  the  right  of  possession  in  himself,  or  in  some 
person  by  whose  authority  he  committed  the  act  complained 

of.  (2) 

^    1.  The  remedies  for  trespasses  are  hy  prevention^  compensa-  i.  Remedies 
Hon,  or  punishment.      The  prevention,  by  turning  off  the  tres-  ^JJJ^"^^*"^*""*' 
passer  or  his  cattle,  not  using  unnecessary  force  or  dangerous 
weapon,  (a)  but  not  by  placing  dangerous  instruments  on  the 
land,  as  spring  guns,  (6)  or  dog  spears,  (c)  or  a  ferocious  dog  or 
other  animal  in  an  open  yard,  at  least  without  adequate  no- 
tice, {d)    So  the  continuance  of  a  trespass  by  cattle  may  be  2.  Remedy  by 
prevented,  and  the  payment  of  damages  for  the  injury  then  ^l'**'*"' 
doing  may  be  secured  by  distraining  the  cattle  whilst  in  the 
act  of  doing  the  damage,  and  upon  the  same  close,  but  not  after 
they  have   escaped,  (e)      So  in  case  of  wasteful   continued  3.  Remedy  by 
trespasses,  it  may  be  expedient  to  file  a  bill,  and  by  injunction  P'^°^««^'"8 »" 
prevent  a  repetition.  (J*) 

4.  And  compensation  to  the  extent  of  5/.  for  small  wilful  or  4.  Remedy  by 
malicious  trespasses,  occasioning  actual  damage,  and  not  mere  'ecdTni?  beftw 
trespasses  by  walking  over  land,  may  be  obtained  by  summary  a  justice. 
proceeding  before  a  justice,  {g) 

6.  To  prevent  trespasses  in  pursuit  of  gaifle,  summary  pro-  o.  Remedies 
ceedings  are  provided  either  to  apprehend  and  detain  for  even  ^^g^j^T* 

(u)  1  Bos.  &  PoL  476;  1  Ld.  Raym.         (d)  Sard  t.  Blackburn,  4  Car.  &  P. 

188,  297  ;  M*Kone  ▼.  Wood,  5  Car.  &  P.  1  ; 

(x)  1  Stark.  R.  St.  S  B.  6c  Aid.  312,  313  ;  see  fully  chap.  /li. 

(y)  See  cases  1  Chit.  Pi.  5  ed.  204.  (e)  4  Ring.  642,  643 ;  port,  chap.  vii. 

(s)  1  East,  244;  11  East,  65.  (/)  Ex  parte  Clegg,  post,   chap,  viii.; 

(a)  2  Salk.  641 ;  7  Biug.  3l6 ;  pott,  17  Yes.  1 10  ;  1  Swans.  208 ;  5  Mad.  45; 

chap.  Tii.  Chit.  Eq.  Dig.  1058. 

(6)  7&8  Geo. 4,  <:.  18,  s.  1 ;  4  BiDg.         (f)  7  &  8  Geo.  4,  c.  30,  s. 24 ;  BulUr 

633  r  post,  chap.  vii.  v»  Turley,    2  Car.  &  P.  585;  Devey  ▼. 

(r)  1  J.  B.  Moore,  202;  4  Bing.  642,  WhiU,  1  Mood.&M.  56 ;  Rexy.  Harper,. 

643;  pott,  cKap.  ni.  1  Dowl.  &  R.  223;  pott,  Criminal  Injuries. 
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CHAP.  IV. 

il&I(L1nju-  twelye  hours,  a  tre8pas3er  who  refuses  truly  to  tell  his  name 
"pbope^y  ^  and  place  of  abode,  and  to  take  him  before  a  justice ;  and  such 

justice  may  conTict  in  penalties  for  trespassing,  taking  game, 

attempting  to  poison  it,  and  other  injuries*  (h) 

6.  But  the  common  law.  action  of  trespass  is  the  usual  remedy 
for  trespasses  and  other  immediate  injuries  on  land  or  buildings, 
but  restrained  by  statutes,  enacting  that  the  plaint^,  whenever 
he  recovers  a  verdict  for  less  than  40s.  shall  have  no  more  costs 
than  the  damages,  unless  the  judge  certify  that  the  trespass 
was  wilful,  or  that  the  freehold  came  in  question;  and  hence 
the  expediency  of  not  proceeding  for  any  trespass,  unless  it 
were  committed  after  notice  not  to  commit  it,  or  imless  the 
damages  were  so  considerable  as  to  render  it  certain  that  the 
verdict  will  be  for  40^.  or  upwards,  (i) 


6.  Remedy  by 
action  of  tres- 
pass. 


7.  Rrmediea  7.  We  have  seen  that  mere  omissions  are  not  trespasses,  nor 

^nonfeuance,  ygmediable  by  action  of  trespass.     Such  as  the  neglect  to 

remove  tithe,  (J)  or  to  remove  an  incumbrance  after  recovery 
of  damages  for  the  original  trespass ;  and  in  these  cases  the 
remedies  are  by  carefully  removing  the  incumbrance  to  a  proper 
place  off  the  land,  or  after  requesting  the  wrong-doer  to  re- 
move the  nuisance,  by  proceeding  in  an  action  against  him 
for  his  neglecting  to  do  so ;  and  it  would  not  be  legal  to  turn 
cattle  upon  the  land,  or  otherwise  to  damage  the  tithe,(i)  and 
care  must  be  observed  in  the  removal  of  the  property  incum- 
bering the  soil.(/)  The  incumbrance  might  however  be  dis- 
trained damage  feasant*  (7) 


TOXRDLY.  In- 

jariei  by  not 

RBPAtRlNO 
FSNCBS. 


Thirdly.  Defect  of  Fences.  We  have  considered  in 
whom  the  property  in  a  hedge,  ditch  or  fence  is  usually  vested, 
and  the  legal  obligation  to  repair  the  same,  (m)  The  neglect 
to  repair  is  an  injury  which  may  be  compensated,  1st.  by  the 
occupier  of  the  adjacent  close  distraining  damage  feasant 
cattle  that  escaped,  through  the  insufficiency  of  the  fence,  into 
the  land  of  such  occupier;  (n)  or  Sdly,  his  suing  the  wrong- 
doer for  the  trespass  committed  by  his  cattle  ;(o)  3dly,  if  the 
cattle  of  the  adjacent  occupier  escape,  and  he  thereby  sustain 


« 


rU  1  &  f  W.  4.  c.  St,  pott,  Crim.  Ini. 

;t)  «2  &  J3  Car.  t,  c.  9  j  4  &  5  W.& 
M.  c.  tS,  a.  10;  6  &  9  W.  S,  c.  11,  i.  4; 
Tidd,  9  ed.  965  to  968 ;  anU,  tS,  97,  and 
jMt,  chap.  ▼.  as  to  meicei  not  to  trespass. 

(J)  Ld.  lUjm.  187, 1S99;  1  Stra.  634. 


(k)  8  T.  R.  7«, 
[I)   PoU,  cbap.  T. 
i)  Ant;  193  to  197 ;  Vin.  Ab.  Feooea, 
aoa  S  Chit, PI.  5  ^.  780,  notes. 
1  Salk.3S5. 
Id.  ibid.;  Ball.  N. P.  7^ 
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loss  or  trouble  in  recovering  them,  then  he  may  support  an    cHAP.  iv. 
action  on  the  case  for  the  consequence  of  the  neglect  to  re-  ^-  &lli.lNjn- 
pair;(p)  4thly,  the  party  who  ought  to  have  repaired  could     PbopertV.*^ 
not  sue  for  trespass  committed  in  consequence  of  the  defect  in 
hiis  fences,  {q)    5tbly.  Perhaps  between  freeholders,  the  ancient 
proceeding  to  compel  reparation  by  writ  curia  claudenda  might 
be  adyantageously  revived,  (r)    In  an  action  on  the  case  for 
not  repairing;  it  suffices  to  allege  generally  that  the  defendant 
**  debuk  reparare^  without  showing  the  origin  or  considera- 
tion for  the  supposed  liability,  and  this  seems  sufficient,  although 
it  should  appear  that  the  obligation  originated  by  express 
agreement,  (tf)    * 

Fourthly.  Injuries  by  Nuisances  and  other  injurious  acts,  Fovethlt. 
the  cause  of  which  is  near  to  the  house  or  land  of  the  party  Noisancm  not 

^      ^  upon,  bat  near 

complaining,  but  not  upwi  the  same,  are  the  consequence  of  thecompiaia. 
some  wrongful  act  op  omission  of  a  party,  who  either  ought  not  j^^'  J^^^Lb- 
to  have  occasioned  or  permitted  the  same,  or  who  ought  to  <)>«>• 
remove  the  same.     Such  as  injuries  to  the  light  or  air,  occa- 
sioned by  improper  obstruction  of  ancient  jnrindows ;  or  arising 
from  not  cleansing  cespools,  watercourse,  &c.;  or  by  frighten- 
ing wild  fowl  from  a  decoy  by  noises  near  the  same ;  or  by 
causing  water  to  flow,  or  preventing  it  from  flowing,  to  a  party's 
estate. 

1.  For  these  injuries  also  the    remedies  are  pretentions  i.  Remedies, 
eampemaiion,  or  punuhmetU.    Preventioh,  by  entering  the  land  ^^^'  '"** 
of  the  wrong-doer,  and  carefully  abating  or  removing  the  nui- 
sance ;  (t)  but  previous  to  which,  at  least  where  the  injury  is  a 

mere  continuance  or  omission,  there  should  in  general  be  a  re- 
quest to  the  wrong-doer  himself  to  remove  the  matter  com- 
plained of;  (u)  or  the  nuisance  by  building  or  otherwise  may 
be  prevented  by  Injunction,  {x) 

•  ■ 

2.  The  remedy  by  action  to  recover  damages  for  most  nui-  ?.  Remedieiby 
sauces  and  injuries  committed  off  the  land  of  the  party  com-  ^^^' 


(p)  S  T.  &  Jer.  391 ;  1  B.  &  Aid.  59.  chap.  ▼!!.  as  to  the  abatement  of  nuisances. 

Iq)  Ante,  194.  (u)  Eari  Lontdate  ▼.  Nelion,  t  B.  & 

(r)  AnU,  195,  note  (m).  Cres.  SOS ;   3  Dowl.  &  R.   556 ;  pott, 

(«)  3T.  R.  766;  1  Price's  R.  t7;  6  chap.  ▼!!. 

B.&  Cres.  333,  338;  9  Saond.  114,  a.,  (z)  9Russ.R.  Itl;  t  Swans.  333;  16 

b.,  c.  Ves.  338 ;  against  powder  mills,  19  Ves. 

(0  R^ku  ▼.  Taunuend, «  Smith's  R.  9 ;  617 ;  18  Vet.  f  1 1 ;  Chit.  £q.  Dig.  1053, 

t  Salk.  459;  Earl  LontdaU  ▼.  Nelson,  t  1055 ;  post,  chap.  Tiii. 
B.&  Cres.  SOS;  3 Dowl. &  R. 556 ;  poit, 
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CHAP.  IV.    plaining    is    generally  case^    and  in    which  the  plaintiff  is 
RIE8  TO  Heal   entitled  to  full  costs  however  small  the  damages,  unless  the 

Property  judge  should  Certify  to  take  them  away,  as  he  may  do  in  all 
actions,  {y)  And  if  the  nuisance  be  continued^  successive  actions 
may  be  brought,  even  by  a  reversioner,  until  at  length  the 
wrong-doer  has  been  induced  to  remove  the  nuisance  com- 
plained of.  (a)  But  before  the  commencement  of  an  action 
against  a  mere  continuer  of  a  nuisance,  who  did  not  himself 
erect  it,  he  should  be  requested  to  remove  it,  and  such  request 
should  be  averred  and  proved.  (A)  When  the  nuisance  was 
first  occasioned  within  six  years,  the  action  may  be  against 
the  party  who  erected  it,  (c)  though  the  safest  course  is  to 
request  a  removal,  and  afterwards  to  sue  the  occupier,  whose 
duty  resulting  from  his  occupation  is  to  remove  every  illegal 
nuisance  on  his  land  occasioning  injury  to  the  property  of  any 
adjacent  owner,  {d)  We  have  considered  the  right  to  ancient 
lights  in  general,  {e)  If  ancient  windows  be  raised  and  en- 
larged, the  owner  of  the  adjoining  land  cannot  legally  obstruct 
the  passage  of  the  light  or  air  to  any  part  of  the  space  occuf 
pied  by  the  ancient  window.  (/)  And  it  is  not  necessary  to 
prove  a  total  privation  of  light  or  air  to  sustain  an  action,  for 
if  the  party  cannot  enjoy  the  light  in  so  free  and  ample  a  man- 
ner as  he  did  before,  he  may  sustain  the  action,  though  there 
must  be  proof  of  some  sensible  diminution  of  hght  or  air.  {g) 
The  building  a  wall  which  merely  obstructs  a  prospect  is  not 
actionable,  (A)  nor  is  the  opening  a  window  and  destroying  the 
privacy  of  the  adjoining  property  actionable,  but  such  new 
window  may  be  immediately  obstructed,  so  as  to  prevent  a  right 
to  its  being  acquired  by  twenty  years'  use.  (() 


(y)  «  Burr.  R.  1114;  1  Chit.  PI.  5  ed. 
159,  160  ;  «  Bla.  C.  403,  n.  6  ;  3  Bia.  C. 
.  S16  ;  aiir«,380.  n.  (r). 

(a)  Ante,  i&t  \  2  B.  &  Adolp.  97. 

(6)  Willes's  Rep.  583;  Cro.  Jflc.555; 
5  Co.  100,  101 ;  Jenk.  260.  But  it  has 
been  held,  that  proof  of  a  notice  to  remove 
having  been  left  at  the  premises,  is  evi- 
dence aeainst  a  subsequent  occupier,  to 
render  him  liable  to  be  sued  for  the  con- 
tinuance, 1  Ry.  &  M.  C.  N.  P.  189. 

(c)  Cora.  Dig.  Action  for  Nuisance,  13  ; 
1  Bos.  &  Pul.  404.  It  may  be  against 
lessor,  if  nuisance  was  erected  by  him,  t 
Salk.  460 ;  1 2  Mod.  6 J/) ;  or  even  an  agent 
who  erected,  6  Mo^ire,  47. 

(d)  4  T.  R.  318  ;  2  Hen.  Bla.  350. 


(«)  ilnff ,  206,  to  208,  282  to  286. 

(>)  3  Campb.  80  ;  ante,  157. 208. 

ig)  4  Esp.  R.  69;  2  Car.  &  P.  465; 
ChiUon  V.  Sir  T.  PLumer,  SiUings  at 
Westminster,  in  the  King's  Bench,  A.D. 
1822. 

{h)  9  Coke.  58, 1.;  1  Mod.  55;  2  Selw. 
N.  P.  4  ed.  1046. 

(t)  3  Campb.  82.  Li  obstructing  such 
new  window,  care  ranst  be  observed  not 
to  trespass  upon  or  against  the  land  or 
building  of  the  person  who  made  the  win- 
dow, but  it  ihoutd  be  effected  by  placing 
a  board  upon  a  pole  opposite  the  window, 
and  In  the  ground  of  the  party  annoyed 
by  such  window. 
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8.  The  judgment  quod  proitravU,  upon  an  indictment  for  a    CHAP.  IV. 
continuing  nuisance,  might,  m  that  respect,  operate  as  a  private  ^.i^a^TO  rs^l' 
preventive  remedy.  Pbqpkhtt. 

Some  of  the  preceding  injuries  may  so  eaniimie  in  their  can"  5.  Remedy  by 
sequences  as  to  he  prejudicial  to  an  interest  in  real  property  in  KJilJtaient.*^ 
remainder  or  reversion,  and  entitle  the  parties  having  such  in-  „;^,.     ,  . 
terests  to  sue  for  such  consequences,  (ir)      Thus  we  have  seen  riea  to  rigbu  in 
that  if  a  trespass  or  direct  injury  to  the  possession  occasion  "J^^*'^ 
such  contimUng  damages  as  to  affect  and  prejudice  also  the  ofiandlordiand 
reversionary  interest,  the  occupier  may  sue  in  trespass  for  the  •"**••**"•  *^ 
injury  to  his  possession,  and  the  reversioner  may  also  sue  in 
case  for  the  injury  to  his  right,  {k)   So,  if  a  nuisance  committed 
near  to  huildings  or  land  occasion  as  well  a  present  injury  to  the 
possession  as  also  an  injury  to  the  remainder  or  reversion,  the 
occupier  may  sue  in  case,  and  the  reinainder-man  or  reversioner 
may  also  sue  in  case ;  so  it  should  seem  that  a  reversioner 
might  sue  for  stopping  up  a  way.  (J)   And  it  is  immaterial  of 
what  tenure  the  land  may  be,  and  any  future  vested  interest 
that  has  been  injured  is  in  general  sufficient;  thus  a  remainder- 
man of  copyhold   premises  may  sue;(m)  and  a  remainder- 
man may  sue  a  tenant  for  life  for  any  wrongful  act  that  has 
prejudiced  his  interest,  (n)     But  in  all  these  cases  the  form 
of  the  remedy  at  the  suit  of  a  reversioner  or  a  remainder- 
man differs  from  that  of  the  occupier,  for  it  must  be  expressly 
in  case,  stating  the  injury,  not  to  the  possession,  but  to  the  re- 
versionary interest,  and  it  must  show  and  aver  an  injury  capable 
of  extending  and  continuing  so  as  to  afiect  the  future  right  of 
possession,  and  that  it  actually  did  itgure  the  reversionary  in- 
terest ;  (o)  though  the  declaration  need  not  show  the  precise 
extent  or  nature  of  the  interest  in  remainder  or  reversion,  and 
a  general  allegation  that  at  the  time  of  committing  the  grievance 
complained  of,  the  premise^  upon  or  to  which  the  injury  was  com- 
mited  was  in  the  possession  of  a  certain  person,  to  wit,  E.  F.,  as 
tenant  thereof  to  the  plaintiff,  the  reversion  (or  "  remainder,"^ 
thereof  then  (/>)  belonging  to  the  plaintiff,  is  sufficient,  and  pre- 
ferable to  a  more  precise  allegation ;  {q)  but  in  evidence,  the  lease 


a)  AmU,  t66  to  MB ;  4  Burr.  tUl ; 
3  Car.  &  P.  817. 

(0  8  Wentw.  550;  ftuert,  Com.  Dig. 
Ai^ionon  Cate;  Nmiafioe,B*9  3  Lev.  360. 

(«)  Jtftntm  ▼.  Jtgenoi*  3  Lev.  130 ; 
Jttm  ▼.  QxgtH^  4  Burr.  S141 ;  Fuher  oo 
Copjbol<l,114;  t  Saond.  R.  252,  a.  note  7. 

(ii)  StmhU^  2  Saond.  252,  a.,  Imt  tlioie 
ofwatte.   . 


VOL.  I. 


(o)  1  M.  &  S.  234,  239 ;  mU.  fiSf, 
note  (a) ;  1  B.  &  Adolph.  391. 

(p)  It  is  not  necessary,  thoagb  nsoal, 
to  aver  that  the  plaintiiTB  interest  HtXii 
continnes,  3Taant.  137. 

(f)  Com.  Die.  Pleader,  C  39.  Some- 
times a  seisin  m  fee  of  the  reversion  Is 
nnnecessarily  sUted,  3  Wils.  461;  8 
Wentw.  550. 
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CHAP.  IV.    or  agreement  which  creates  and  limits  the  possessory  interest 
";^.™Rr.' should  be  proved,  (r) 

PROPERTY.         But  the  principal  injuries  affecting  remainders  and  reversions 
Waste  and        are  those  Committed  upon  or  to  the  buildings  or  land  during  a 
rrema^ndcr-  ^  tenancy  for  life  or  yearsy  and  which  may  be  Wtute  or  Brectch  of 
inan  or  reTer*     Covenant  OX  Stipulation  expressed  or  implied.  Waste  is  the  prin- 
cipal injury,  and  may  be  either  active  and  wilful,  usually  termed 
vobifitary  waste,  or  it  may  be  permissive :  the  former,  by  pulling 
down  houses,  destroying  heir-looms,  opening  new  mines  or 
pits,  changing  the  course  of  husbandry,  felling  timber  trees,  or 
by  any  material  alteration  in  the  state  of  the  premises,  even  by 
an  enlargement,  melioration,  or  improvement  in  value  of  the 
premises ;  {s)  and  the  latter  by  permitting  or  suffering  pre- 
mises to  become  or  continue  dilapidated  for  want  of  requisite 
repairs.     The  extent  of  liability  for  mere  permissive  waste 
appears  to  be  questionable,  and  therefore  in  creating  tenancies 
for  life  or  years,  it  is  at  least  advisable  to  specify  the  duty  by 
express  stipulation  or  covenant* 
Tenants  for  life.      Tenants  for  life,  unless  expressly  dispunishable  for  waste, 
^'^  are  liable  to  any  actual  or  wilful  waste,  as  cutting  trees  other- 

wise than  for  repairs,  (ti)  or  altering  buildings  or  land,  or  de- 
stroying hedge-rows ;  and  even  if  dispunishable  of  waste,  we 
have  seen  that  a  Court  of  Equity  will  by  injunction  prevent 
equitable  or  malicious  waste,  as. cutting  ornamental  timber,  or 
pulling  down  a  mansion,  excepting  for  rebuilding,  when  neces- 
sary, {x)  The  statute  of  Marlebridge,  52  Hen.  3,  c.  SS,  and  the 
statute  of  Gloucester,  6  £d.  1,  c.  5,  are  the  only  statutes  relating 
to  waste.  The  first  enacts,  sect.  2,  ^'  also  fermors,  during  their 
terms,  shall  not  make  waste,  sale,  nor  exile  of  house,  woods^ 
and  men,  nor  of  any  thing  belonging  to  the  tenements  that  they 
have  to  ferm,  without  special  license  had  by  writing  of  cove- 
nant, making  mention  that  they  may  do  it ;  which  thing,  if  they 
do,  and  thereof  be  convict,  they  shall  yield  full  damage,  and 
shall  be  punished  by  amerciament  grievousfy."  The  statute  of 
Gloucester,  6  Ed.  1,  c.  5,  enacts,  **  that  a  man  shall  have  a  writ 
of  waste  in  the  Chancery  against  him  that  holdeth  by  law  of 
England  (i.e.  tenant  by  curtesy)  or  otherwise, /or  term  of  life, 
or  for  term  of  years,  or  a  woman  in  dower ;  and  he  which 
shall  be  attainted  of  waste  shall  leese  the  thing  that  he  hath 

(r)  4  Bar.  &  Cres,  465;    Stmble,  a  S  Tho.  Co.  Lit.  S33 ;    Ketpert  tf  Httnam 

mortgagor  may  be  treated  as  tentnit  to  Sekool  v,  AUIerton,  8  Bos.  &  Put.  86; 

mortgagee,  5  B.  &  Aid.  604.  Simmons  v.  Norton,  7  Blng.  R,  640. 

(i)  Greene  ▼.  CoU,  '1  Lev.  509 ;     3  0)  ^^  >"  general,  ante,  «59,  t60. 

Saand.  259;  and  see  other  cases,  Id.  n.  (tc)  AnU,960, 

tl;  CeUv,  Forth,  I  Mod.  94.    See  cases,  (r)  Id.  ibid. 
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wasted,  and  moreover  shall  recompence  thrice  so  much  as  the  „^f^^,?\^^* 
waste  shall  be  taxed  at.       It  is  submitted  that  both  these   mESToReAL 
acts  only  apply  to  wilful  or  voluntary  waste,  and  do  not  extend    P^o'E'^'fy* 
to  mere  permissive  waste.       Mr.  Serjeant  Williams,  in  his 
valuable  edition  of  Saunders,  {y)  mistates  this  enactment,  as 
if  it  expressly  gave  an  action  of  waste  or  in  case  against  any 
lessee  for  life  or  years,    guilty  of  permissive  waste,  as  if  he 
permit  an  bouse  to  be  out  of  repair,  unless  it  was  ruinous  at  the 
time  of  the  lease )  (z)  (although  that  act  speaks  only  of  forfeiture 
of  the  thing  that  he  wasted  with  treble  damages ;  (a) )  and  he 
refers  to  elementary  works,  as  proving  that  the  statute  extends 
to  permissive  as  well  as  voluntary  waste,  and  he  insists  that  the 
statute  extends  to  tenants  from  year  to  year,  or  even  half  a 
year;  {b)  but  the  subsequent  editors,  in  their  learned  and  accu- 
rate notes,  have  questioned  the  latter  opinion,  at  least  as  regards 
tenants  from  year  to  year,  and  also  as  regards  lessees  for  years 
under  a  lease  not  containing  any  covenant  to  repair,  (c)  And  it 
seems  questionable,  whether  the  statute  of  Gloucester  extends 
to  any  case  of  mere  permissive  waste,  and,  indeed,  whether  a 
tenant  for  life  is  liiible  to  any  penalty,  forfeiture,  or  action  for 
merely  neglecting  to  repair,  unless  he  be  under  express  direc*- 
tions  or  agreement  to  do  so.  (d)    And  it  will  be  observed  that 
Blackstone,  when  he  states  the  incidents  of  a  tenancy   for 
life,  does  not  intimate  any  liability  to  repair  or  prevent  permsS" 
sive  waste,  (e) 

It  should  seem  however  that  such  reparations  as  are  absolutely 
essential  to  prevent  the  total  destruction  of  the  property  must  be 
made  by  a  tenant  for  life,  as  the  reparation  of  a  sea  wall,  or 
embankment  of  a  river,  (f)  But  this  only  refers  to  ordinary 
supports  of  such  walls  and  embankments,  and  does  not  render 
such  a  tenant  responsible  for  extraordinary  tempests  or  floods,(y) 
nor  for  dilapidations  occasioned  by  lightning,  enemies,  &c.,  (g) 
nor  to  reparations  of  buildings  originally  dilapidated  at  the  time 
when  their  interest  commenced.  (A) 

(y)  1  Saund.  Rep.  SSS,  b.,  n.  7  ;  SS  (d)  Heme  v.   BenhiyWt  4  Taunt.  764, 

Saund.  t59i  note  11.  post,  «189,  n.  (to),  which,  though  a  case  of 

(«)  Id.  ibid,  cites  Co.  Lit.  54,  b.  a  tenant  for  yean  is  applicable;  and  see 

(a)   Sed  queste.       Did  the  legislature  Jon«s v.  Hi//, 7  Taunt.  39^;  1  J. B.Moore, 

intend  to  impose  so  heavj  a  penalty  for.  100,  S.  C. 

merely  permitting  the  progress  of  decay,  or  («)  2  Bla.  C.  122  ;  S  Bla.  C  224  ;  Co. 

was  not  the  intention  only  to  prevent  vn/-  Lit.  53 ;  but  in  2  Bla.  Com,  283,  it  is  cer- 

ful  waste  ?  and  see  Herrie  v.  Benbow,  4  tainly  supposed  that  the  statute  extends  to 

Jaunt.  764;  infra,  389,  n.  (to),                •  permissive  waste. 

(h)  I  Saund.  323,  b.  note  7,  refers  to  (/)  3  llio.  Co.  Lit.  236. 

2  Inst.  143  ;  Co.  Lit.  .53,  a. ;   2  Rol.  Ab.  (g)  2  Saund.  238,  note  5. 

816  ;  2  Saund  259,  n.  11.  (h)  Moore,  54 ;  Winch.  Ent.  1159;  S 

(c)  1  Saand   323,  b.  note  (k) ;  and  2  Saund.  238,  note  5 ;  269,  note  11;  Co.  Lit. 

Sannd.  252»  a.  note  (6),  and  cases  there  53,  a. ;  Glover  ▼.  Pope,  Owen,  92. 


cited. 
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ii^&  ra  *i^'  In  case  of  lands  of  Copyhold  tenure,  if  there  be  no  custom  to 
aiiflToRiAL  the  contrary,  waste,  whether  permissive  or  voluntary,  is  a  for- 
Propi»tt.  feiture  to  the  lord ;  (s)  and  the  lord  may  enter  for  waste  com- 
mitted by  a  copyholder  for  lifej  though  there  be  an  intermediate 
estate  in  remainder  between  the  estate  for  life  and  the  lord's 
reversion,  {k)  But  in  such  a  case  of  forfeiture,  especially  by 
permimve  waste,  or  waste  by  a  tenant  of  the  copyholder,  a 
Court  of  Equity  will  relieve,  and  compel  the  lord  to  re-admit, 
on  receiving  satisfaction  for  the  injury  he  has  received,  {t) 

In  the  absence  of  express  covenant,  and  where  vnlful  waste 
has  been  committed  by  an  occupier,  an  action  on  the  caw  may  be 
susturied  against  him  by  a  party  who  has  the  immediate  reversion 
or  remainder  for  life  or  years,  as  well  as  in  fee  or  in  tail,  and  the 
plaintiff  is  entitled  to  costs ;  (m)  though  a  wHt  of  waste  could 
only  be  supported  by  him  who  has  the  immediate  reversion  or 
remainder  in  fee^mple  or  in  fee-iaU,  so  that  his  inheritance 
was  injured ;  and  a  mere  remainder-man  for  life  could  not  sup« 
port  that  writ.(n)  Nor  would  costs  be  recoverable  if  the  single 
damages  exceeded  twenty  nobles ;  (o)  nor  can  any  action  at  law 
be  supported  against  an  executor  of  a  tenjint  for  life  for  waste 
committed  by  his  testator,  it  being  a  tort  which  dies  with  the 
person,  (p)  unless  for  the  money  received  by  a  sale  of  the  tim- 
ber, {q)  But  a  Court  of  Equity  will,  where  a  tenant  for  life  has 
committed  waste  by  cutting  timber,  afford  compensation  against 
his  assets,  after  paying  debts,  and  in  preference  to  legacies,  (r) 
In  declaring  by  an  immediate  remainder-man  against  a  te- 
nant for  life  for  wilful  waste,  it  is  better  not  to  state  with  par- 
ticularity the  precise  nature  of  the  plaintiff's  interest  in  re- 
mainder or  reversion,  for  fear  of  variance;  («)  but  it  is  necessary 
to  state  correctly  the  nature  and  kind  of  waste  that  has  been 
committed,  {t) 
Tenant  for  a  Tenants  for  a  term  of  years,  like  all  other  persons  who  have 

c^'andenOeue.  ^^^  *  temporary  interest,  are  liable  for  wilful  waste,  whether 

committed  by  themselves  or  a  stranger,  (ii)    With  respect  to 


(0  Co.  Lit.  65,  a. ;  1  Tho.  Co.  Lit. 

673,  674,  note  32,   where  the    cases 
ctmiri  are  stated. 

(Jk)  Dm  r,  ClanmU,  3  Maol.  &  S«L  68. 

(0  4  Ves.  704,  705  ;  1  Ch,  Cas.  95; 
Pre.  Ch.  668 ;  Toth.  Cha.  f  57 ;  Mo.  49 ; 
Co.  Lit.  63,  a.,  note  f ;   1  Tho.  Co.  Lit. 

674,  note  33. 

(m)  t  Saand.  S5t,  note  7. 
(m)  Id.   ibid.;  3  Tho.  Co.  Lit  246, 
note  Q. 

fo)  8  &  9  Wro.  S.  c.  11,  s.  3. 
p)  Id.  ibid. ;  S  Inst  30S;  S  Rot  Ab. 


? 


8t8,  pi.  7;  3  Tho,  Co.  Lit  S46,note  S ; 
tblf  note  B.  1. 

(q)  3  Tho.  Co.  lit.  251,  B.  1;  «44. 
note  O. 

(r)  Tho.  Co.  lit.  S46,  notcf,S51,  note 
B.  1. 

(i)  9  Saand.  fSi,  b.,  note  7 ;  Hardwiek 
▼.  Thompun,  A.D.  1799,  there  cited;  Ydv. 
141. 

(t)  t  Saand.  f  52,  c,  note  7. 

(u)  1  Taont  196,  fOl ;  2  Saimd.  S59, 
b.,  note  (/). 
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tenants  for  terms  of  years  under  lease  or  express  demisei  it  has  CHAP.  IV. 
been  holden,  contrary  to  the  former  prevailing  opinion,  (t?)  that  ^^^  toRbal' 
no  action  (or  permissive  uxsste  in  buildings  is  sustainable  against  Phofbrtt. 
a  tenant  by  lease  who  has  not  covenanted  to  repair,  (v)  So  it 
has  been  decided  that  a  tenant  for  years  who  has  covenanted 
to  repair  and  leave  the  premises  in  as  good  a  condition  as  they 
were  in  when  finished  by  one  J.  M.,  is  not  liable  to  be  sued 
generally  for  permissive  waste.  (»)  That  decision  is  correct,  if 
the  statute  of  Gloucester,  which  speaks  of  forfeitures  for  waste 
done  by  tenants  for  term  of  life  or  years,  does  not  extend  to 
permissive  waste,  or  waste  occasioned  by  accidental  burning ; 
but  otherwise  it  is  obviously  incorrect,  (y)  In  the  case  of  land 
of  copyhold  tenure,  we  have  seen  that,  if  there  be  no  custom  to 
the  contrary,  waste,  either  permissive  or  voluntary,  of  a  copy- 
holder is  a  forfeiture  of  his  copyhold,  and  this,  although  the 
waste  be  committed  or  permitted  by  a  mere  under-tenant;  («) 
and  therefore  a  copyholder  must  take  special  care  to  keep  his 
customary  tenement  in  good  repair. 

Where  there  has  been  an  express  covenant  or  agreement  to 
repair,  the  action  should  be  upon  the  same,  though  it  has  been 
held  that  the  landlord  has  the  option  of  suing  in  case,  (a) 
If  a  tenant  neglect  to  repair  according  to  contract,  and  the 
lessor  himself  be  a  lessee,  and  under  pain  of  forfeiture,  he 
may  enter,  without  the  sub-lessee's  consent,  and  perform  the  re- 
pairs; {b)  or  if  he  be  sued  by  the  superior  landlord  on  his  cove- 
nant to  repair,  and  his  immediate  tenant  refuse  to  repair,  or 
defend  the  action,  the  damages  and  costs  recovered  against 
him  by  the  ground  landlord  and  the  costs  of  defence  may  form 
the  measure  of  damages  to  be  recovered  in  his  subsequent 
action  agiunst  bis  own  tenant ;  (c)  and  though  it  is  usual  and 
advisable  in  such  a  case  to  give  notice  of  the  threatened  action 
of  the  superior  landlord,  it  is  not  absolutely  necessary  to  give 
the  same. 

Every  tenant  from  year  to  year  is  bound  not  to  commit  volun*  Tenanu  {rom 
tary  waste,  such  as  ploughing  up  strawberry  beds  still  in  bear-  ^^eu  ^^^^ 
ing,  and  this,  although  he  paid  for  them  at  a  valuation  when  ^«>ur* 


(v)  See  Mr.  Serjeant  WiHiamt's  note* 
1  Saond.  SfS,  b.,  note  7  ;  t  Saund.  S59, 
note  11. 

(«)  Htmty.  BM60W,  4  Tannt  764; 
d  Coke,  15,  b. ;  %  Saond.  R.  t5«»  a., 
note  1.  by  Piattetoa  and  Williams,  but 
there  stated  as  diihtfui  \  1  Tbo.  Co.  lit 
644^  note  19. 

(c)  Janei  v.  Htll,7  Taunt  39«;lJ.  B. 
Moore,  100,  S.  C. 

(jr)  See  1  Tbo.  Co.  Lit.  644»  note  19, 


and  cases  there  cited,  where  the  statute  of 
Gloucester  is  considered  aa  extending  to 
permissive  waste. 

(s)  Ante,  S88 ;  1  Tbo.  Co.  Lit^  67S« 
674,  noteSS. 

(a)  3  bla.  R.  1 1 1 1 ;  S  Saund.  tSt,  a.  b.^ 
note  7. 

(6)2  B^  &Cfes.27d;  aDowI.&IU 
529,  S*  C. 

(c)  5  B.  &  Cres.  633  ;  5  Dowl.  U  R, 
54tj  S.  C.  J  and  see  5  Bar.  &  Crea.  603. 
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CHAP.  IV.  he  entered.(<0  As  to permisswe  waste,  Mr.  Serjeant  Williams  has 
BiKTo  Real"  ^^^^^^  ^^^  *  tenant  from  year  to  year,  or  even  for  half  a  year, 
is,  under  the  statute  of  Gloucester,  liable  for  permissive  waste, 
and  consequently  bound  to  repair;  (e)  but  it  would  be  unrea- 
sonable to  require  a  person  who  has  so  short,  precarious,  and 
uncertain  an  interest,  determinable  at  any  time  by  a  notice  to 
quit,  to  incur  the  expense  of  repairs,  for  he  merely  hires,  and 
impliedly  engages  to  pay  for  the  temporary  use  of  the  premises, 
and  to  use  the  premises  in  a  proper  manner ;  and  as  to  repara- 
tions, it  is  more  reasonable  that  the  landlord,  who  has  the  per- 
manent or  larger  interest,  should  make  them,  unless  the  dilapi- 
dation be  occasioned  by  breakage  or  other  want  of  care  on  the 
part  of  the  occupier.  And  the  modern  decisions  accord  with 
this  view  of  the  tenant's  liability ;  and  he  is  not  even  bound  to 
make  or  do  what  are  termed  tenant's  repairs,  or  to  keep  the 
premises  wind  and  water  tight ;  and  although  in  the  absence 
of  express  stipulation  he  cannot  compel  the  landlord  to  re- 
pair, (/}  yet  it  has  been  held  that  when  the  premises  have 
become  uninhabitable,  and  the  landlord  refuses  to  repair,  the 
tenant  may  quit  without  a  regular  notice  to  quit,  and  may  resist 
the  payment  of  any  future  rent ;  and  the  supposition  that  a 
tenant  from  year  to  year  is  liable  to  repair,  has  been  refuted 
by  the  more  recent  learned  editors  of  Saunders,  (g)  and  by  de- 
cisions which  establish  that  a  mere  tenant  from  year  to  year, 
still  less  for  half  a  year,  is  not  bound  to  repair  in  the  absence 
of  a  covenant  or  agreement  to  do  so.  (A)  But  which  is  impUed 
when  such  a  tenant  holds  over  after  a  lease  containing  an 
express  covenant  to  keep  in  repair,  (i )  and  extends  to  all  stipu- 
lations in  such  lease  that  can  possibly  be  applicable  to  a  tenancy 
from  year  to  year,  {k)  And  where  a  party  takes  possession  under 
an  agreement  for  a  lease,  he  may  be  treated  as  impliedly  agree- 
ing  to  become  tenant  from  year  to  year  on  the  terms  of  the 


(d)  WethenU  v.  HowMt,  I  Campb.S27; 

(«)  1  Saund.  323,  b.,  note  (7). 

(/)  Id.  ibid. 

Ig)  Id.  ibid,  note  (k) ;  2  Id.  232,  t., 
note  (6). 

(h)  5  Co.  13,  b.,  Hale's  MS.;  Gibton 
v^WeUi,  1  New  Rep.  «90 ;  flenw  ▼.  Ben^ 
how,  4  Taunt.  764;  1  Marsh.  b67 -,  6 
Taant.  300,  S.  C. ;  Jontt  v.  HiU,  1  J.  B. 
Moore,  100 ;  7  TaunU  392  ;  HorufalL  v. 
Mather,  Holies  C.  N.  P.  7  ;  1  Saund. 
393,  a.,  n.  (i) ;  2  Saund.  25%,  a.,  n.  (6), 
aoc.  But  see  Co.  Lit.  57 ,  a. ,  7 ; .  1  Saund . 
323,  b.,  n.  (7).  (by  Mr.  Serjt  Wiiliami) 
it  was  supposed  that  a  tenant  from  year 


to  year  is  bound  to  keep  premises  in  le- 
nantable  repair,  though  not  bound  to  make 
substantial  and  lasting  or  general  repairs, 
such  as  putting  a  new  roof  on  an  old  house, 
putting  in  a  new  main-beam,  &c. ;  and 
see  id.  2  £sp.  Rep.  598  ;  2  Bla.  Rep. 
84 ;  2  Bar.  &  Cres.  278  ;  3  Dowl.  &  Ry. 
522. 

(i)  2  Bar.  k  Cres.  273 ;  3  Dowl.  &  R. 
522,  S.  C. 

*  (k)  Id.  ibid.;  6  Esp.  Rep.  106;  11 
East,  71 ;  3  Taunt.  410  ;  4  Campb.  275 ; 
3  Bing.  363 ;  3  Bar.  &  Cres.  483 ;  5 
Dowl.&R.  213,  S.  C. 
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agreement ;  (/)  and  he  may  also  be  sued  for  the  breach  of  an     chap.  iv. 
implied  contract  to  use  the  premises  in  9i  tenant  like  manner,  riestoReal' 
although  the  agreement  for  a  lease  stipulated  that  it  should     Prqpfbty. 
contain  a  covenant  to  repair,  (m)    Such  a  tenant  from  year  to 
year  impliedly  engages  to  use  the  premises  in  a  tenantlike  man- 
ner, or  in  the  case  of  lands,  in  a  husbandlike  manner,  (n)  and 
in  general  ako  according  to  the  custom  of  the  country  where 
the  lands  are  situate ;  (o)  but  an  express  lease  or  written  agree- 
ment, as  far  as  it  speaks  on  the  subject,  would  exclude  the  effect 
of  any  custom  ot  usage,  {ji)  and  therefore  where  the  declaration 
stated  that  the  defendant  was  tenant  to  the  plaintiff,  and  in 
consideration  thereof  that  he  promised  to  use  the  lands  in  a 
husbandlike  manner,  and  the  proof  was  of  an  agreement  to 
farm  lands  in  a  husbandlike  manner,  to  be  kept  constantly  in 
grass,  this  was  holden  a  fatal  variance,  {q) 

It  has  been  long  settled  that  a  mere  tenant  strictly  at  will  is 
not  bound  to  repair  or  prevent  permissive  waste,  (r) 

The  remedies  for  waste,  as  in  most  other  cases,  are  preven*  Remedies  for 
rtc€,  or  for  compensation,  or  ior  punishment.  To  prevent  waste  J!^"*® '"  8*"*^ 
.the  landlord  may  in  general,  without  express  reservation,  enter 
the  premises  to  which  he  is  entitled  in  remainder  or  reversion, 
to  see  whether  waste  has  been  committed,  without  being  a  tres« 
passer ;  {s)  or  he  may  enter  under  a  clause  of  forfeiture  for 
waste ;  {t)  or  he -may  in  some  cases  enter  to  repair,  so  as  to  pre- 
vent a  forfeiture  of  his  own  leasehold*  estate ;  or  he  may  file  a 
bill  in  equity,  and  move  for  an  injunction  to  prevent  wilful 
waste ;  (tf)  or  he  may  have  in  some  cases  a  writ  de  reparatione 
faciendo ;  or  he  may  sustain  covenant  or  assumpsit  for  a  breach 
of  covenant  made  to  himself  or  running  with  the  land,(;i;) 
according  to  the  contract ;  or  an  action  on  the  case  for  wilful 
waste,  (y)  If  wilful  waste  has  been  committed  by  a  tenant  for 
life  or  years  to  a  considerable  extent,  then  a  writ  of  waste  may 
be  proceeded  in  for  the  recovery  of  the  property  wasted,  and 


(0  AnU,S90,  n.  (fc);  IR.  &  M.  C.  N.  P. 
955 ;  5  Bar.  &  Cres.  478  ;  IM.  Ai  P.  IBS. 

(«•)  2  Bar.  &  Cret.  S7S. 

(»}  5  T.  R.  373 ;  4  East,  154 ;  I 
Marsh.  R.  567;  6  TaonU  300,  S.  C; 
Holt's  C.  N.  P.  7;  bat  see  2  Bar,  & 
Cres.  273  ;  3  Dowl.  Sl  K.  S2t,  S.  C. 

(o)  4  East,  154 ;  5  T.  R.  376 ;  Holt*s 
C.  K.  P.  7;  1  Marsh.  569;  5  Bar,  & 
Cres.  909. 

(v)  1  Merir.  15 ;  16  East,  Pi  ;  5  Bar. 
^  Cret.  909;  ante,  119. 

{q)  5  Bar.  &  Cres.  909. 


(r)  Lit.  s.  71 ;  Co.  Lit.  57,  a. ;  5  Co. 
13,  b. ;  Cro.  Eliz.  777, 784;  3  Lev.  359; 
1  Saond.  323,  b. 

(0  8  Co.146;  3  Bla. C.212,  «13;  Com. 
Dig.  Pleader. 

(t)  1  Saond.  286. 

(«)  4  Mad.  393;  5  Mad.  45;  Chit. 
Eq.  Dig.  Practice,  InjonctioDS,  1058  ;  3 
Bla.  C.  227,  note  (5). 

(x)  32  Hen.  8,c.  31 ;  2  B.&  Aid.  105 ; 
4  B.  &  Cres.  157  ;  1  B.  &  Cres.  410  ; 
9  B.  &  Cres.  505  ;  1  Cromp.  &  J.  105. 

(y )  Ante,  386, 389, 390 ;  1  Cainpb.  360. 
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CHAP.  IV.  treble  damages ;  but  if  the  damage  vere  very  triflingi  and 
KiBs  ToRsir  >nerely  nominal,  that  remedy  might  wholly  fail,  (t)  In  such 
Pkopkbty.  an  action  the  defendant  must  in  general  plead  his  matter  of 
defence  specially,  and  not  merely  the  general  issue  nul  wa$i  ; 
t{ius  if  the  writ  charge  that  he  ploughed  up  ancient  nheadow 
land,  and  cut  down  timber,  he  must  plead  spedally  that  the 
ploughing  was  resorted  to  according  to  the  custom  of  the 
country  and  for  the  purpose  of  ameliorating  the  meadow,  and 
that  the  timber  was  cut  and  used  for  necessary  repurs.  (a)  If 
the  waste,  either  wilful  or  permissive,  have  been  committed 
contrary  to  a  lease  containing  a  clause  of  forfeiture  and  re-entry, 
then  possession  may  be  taken  peaceably ;  (i)  or  an  action  of 
ejectment  may  be  sustained,  provided  the  covenant  broken  ran 
with  the  land,  but  not  otherwise,  (c)  And  it  should  seem  that 
under  the  general  terms  of  the  statute  against  malicious  injuries 
a  remainder-man  or  reversioner  might  proceed  summarily  before 
a  justice  for  any  vrilful  or  malicious  injury  afifecting  his  in* 
terest,  and  not  occasioning  more  than  5/.  damages,  {d) 

An  action  on  the  case  in  the  nature  of  waste  lies  at  the  suit 
of  a  landlord  against  hb  tenant,  for  acts  done  by  the  latter 
while  holding  oveiuafter  the  expiration  of  a  notice  to  quit,(0) 
and  the  landlord  of  a  tenant  from  year  to  year,  although  there 
be  no  reservation  of  the  timber  on  the  premises,  may  support 
an  action  of  trespass  vi  et  armis  against  a  third  person  for 
carrying  it  away  after  it  has  been  cut  down.  (/)  And  where  a 
lessor  during  the  term  cut  down  some  oak  pollards  growing 
upon  the  demised  premises,  which  were  imfit  for  timber,  it  was 
held  that  as  the  tenant  for  life  or  years  would  have  been  en- 
titled to  them  if  they  had  been  blown  down  and  was  entitled  to 
the  tiwfruci  of  them  during  the  term,  the  lessor  could  not  by 
wrongfully  severing  them  acquire  any  right  to  them,  and  con- 
sequently that  he,  or  his  vendee,  could  not  maintain  trespass 
against  the  tenant  for  taking  them.(jr)  When  trees  are  ex- 
cepted in  the  lease  trespass  is  sustainable  and  not  case,  (A)  and 
if  not  excepted  the  interest  of  the  lessor  continues  in  the  body 
of  the  trees,  so  that  .he  may  support  trespass  for  carrying  them 
away,  (t)    But  if  a  lessor  during  the  term  cut  down  trees  grow- 


(s)  KmptnrfHwrrmBSekaA^.Aidtrtim,     .    («)  1  Canipb.  S60. 
t  fiot.  &  Pul.  86.  if)  %  Chit.  Rep.  ese. 

(a)  Simmafu  y.  NtrUm,  7  Bing.  640.  (g)  5  Bar.  &  Cres.  897 ;  8  Dow.  &  Ry. 


(b)  ilfitf,S75.  65l» S. C ;  but  lee  wU,  S6l. 

(e)  32  Hen. 8,  c.31 ;  3  M.  &  S.38S;  ([ 

B.  &  Aid.  105 ;   4  Bar.  &  Cret.  157  ;  I 

1  Id.  410;  9  Id.  505 ;  1  Cromp.&  J.  105.  S  Campb.  491 }  aMte,  f6t 


S  B.  &  Aid.  105 ;  4  Bar.  &  Cret.  157  ;         (i)  1  Saand.  SfS,  n.  5 ;  7  T.  R.  13; 
Id.410;  9ld.505;  1  Cromp.&  ~ 
(d)  7  &  8  Geo.  4>  c.  30,  fl.  S4. 
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ing  upon  the  demised  premises,  which  were  fit  only  for  fire    CHAP.  iv. 
fooad^  and  the  lessee  take  them  away,  trespass  will  not  lie  „u  to  Real' 
against  the  lessee  at  the  suit  of  either  the  lessor  or  his  ven*     Pro>erty. 
dee;(il)  though  if  the  trees  had  been  fit  for  the  purposes  of 
reparation  or  sale  it  would  have  been  otherwise.  (/) 

We  have  stated  the  instances  in  which  a  parcener,  joint-tenant  Injonetby 
or  tenant  in  common,  may  sue  his  co-tenant  at  law  for  waste,  as  betworaPar- 
for  cutting  trees  or  underwood  of  sufficient  growth ;  (m)  but  in  cenen,  joint- 
general  a  bill  in  equity  for  an  injunction  to  prevent  wanton  Tenants  in 
and  malicious  waste,  is  the  preferable  proceeding  between  <^<»>unon« 
these  partite,  (n) 

By  the  custom  of  the  realm,  or  rather  by  the  general  law,  RnnediM  ibr 
a  suoeeding  incumbent  may  sue'  his  predecessor,  who  has  ^j^^J^|[|^ 
resigned,  for  Dilapidations ;  {o)  but  not  for  omitting  ornamental 
repairs  ;(p)  and  even  the  executors  or  administrators  of  a 
deceased  rector  or  vicar  may  by  this  law  be  sued ;  (q)  although 
we  have  seen  that  in  general  no  executor  can  be  sued 
for  a  tort  committed  or  permitted  by  his  testator  and  not  con- 
stituting the  breach  of  a  contract.  And  a  successor  may  have 
separate  actions  against  the  executor  of  the  late  rector  for  di« 
lapidations  to  different  parts  of  the  rectory ;  and  though  it  has 
been  usual  in  a  declaration  in  such  action  to  allege  that  assets 
of  the  deceased  have  come  to  the  defendant's  hands,  that  alle- 
gation is  perhaps  unnecessary,  as  the  want  of  assets  is  matter 
of  defence,  and  need  not  be  thus  anticipated  by  the  plain- 

•(r) 


We  have  considered  the  several  kinds  of  Incorporeal  pro*  Injuries  to  l«- 
pertjf  and  the  rights  thereto,  («)  and  we  have  seen  that  they  are  ^^^'' 
principally  ancient  lights,  pews,  commons,  ways,  watercourses, 
advowsons,  tithes,  offices,  dignities,  franchises  of  various  kinds, 
as  rights  to  hold  courts,  forests,  chases,  purlieus,  parks,  free- 
warrens,  fisheries,  corodies,  and  rents ;(«)  and  we  have  at  the 
same  time  noticed  the  injuries  and  offences,  and  remedies  and 
punishments  relating  to  the  same.  We  may  here  observe  that 
as  regards  any  civU  injury  to  the  right  to  these,  the  remedy  is 

(fc)  8  Dow.&Ry.  651;  5Bv.&Cr.  (p)  10  B.  &  Cres.  t99. 

897,  S.  C.  (q)  Willes'  Rep.  4tl ;  S  Woodes.  t05 ; 

(0  Jmu,  f  61.  t  T.  R.  636 ;  Wats.  CI.  Law,  chap.  59 ; 

(fli)8T.R.145;  8  Bar.  &  Ci«s.  S57 ;  3  Barn's  EocLL.  146,  ISS;  dLeT.S68; 

aale,  t7l,  t7t.  1  Lotw.  106;  S  Cliit.  PI.  785. 

(n)AmU,tn,ffft.  (r)  Lit.  Ent.  Sl,  67;   Imt  see  Gibs. 

(o)  Lotw.  146 ;  SI  H.  8,  c.  13 ;  Bun's  733 ;  3  Keb.  619. 

Rod.  L.  Flnralitj.  (<)  Anu,  SOS  to  SS9. 
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CHAP.  IV.  in  general  Case,  not  Trespass,  though  there  are  exceptions.  (<) 
^wM^To  Real*  "^^^  Injuries  are  in  general  termed  Disturbances,  as  of  the  right 

PwoPBiiTv.     to  ancient  lights,  pews,  commons,  ways,  watercourses,  advow- 

sons,  freewarrens,  fisheries ;(»)  or  Subtractions,  as  of  rents-ser-^ 

Remedies  for     ^ice  and  toUs  by  refusing  to  pay  the  same,  (f )    The  injuries  to 

injuries  to  an-    ancient  lights  by  obstruction  and  the  remedies  have  already 

cient  lights,  (x)  «  \ 

been  considered,  (a) 

f .  Remedies  for      2.  With  respcct  to  Pews,  as  the  party  entitled  to  the  use 
piw's!'  ^         thereof  has  not  in  legal  contemplation  the  exclusive  possession^ 

but  merely  a  right  to  sit  therein  to  hear  divine  service,  he  can- 
not support  trespass  for  a  mere  exclusion,  though  he  might 
for  personal  violence ;  {y)  and  the  proper  remedy  is  an  action 
on  the  case,(^)  and  a  faculty  granting  a  pew  to  a  man,  but  not 
annexing  it  to  some  messuage,  will  not  enable  him  to  maintain 
an  action  at  law  for  disturbance,  and  his  only  remedy  in  that 
case  is  in  the  Ecclesiastical  Court,  (z)  It  has  been  held  how- 
ever that  thirty  years'  uninterrupted  possession  and  use  of  a 
pew  would  prima  fade  enable  a  party  to  sue  a  stranger  at 
law^(a)  though  it  was  considered  that  such  presumptive  title 
might  be  rebutted  by  proof  that  the  pew  had  no  existence 
thirty  years  ago  ;  (a)  and  it  has  been  held  that  as  the  declara- 
tion for  disturbance  of  seats  in  a  pew  must -state  the  pew  as  ap- 
purtenant to  a  messuage  in  the  parbh,  and  that  otherwise  a 
bare  possession  of  the  pew  for  sixty  years  or  more  is  not  a  suf- 
ficient title  to  maintain  an  action  on  the  case  for  disturbing  the 
plaintiff  in  the  possession  thereof,  but  he  must  prove  a  prescrip- 
tive right  or  a  faculty.  (6)  But  those  decisions  were  before  the 
rule  was  established,  that  mere  priority  of  possession  shall  be 
sufficient  against  a  stranger  who  cannot  show  a  better  title,  fc) 
and  before  the  recent-statute  S  &  8  Wm.  4,  c*  70.  {d) 

5.  Remedies  S»  The  injuries  to  a  right  of  Common  of  pasture  are  various ; 

CoMMON^r«)*     ®*  ^y  inclosing  the  waste  over  which  the  right  of  common 

exists,  building  thereon,  planting  trees,  overstocking  with 
rabbits,  by  either  of  which  sufficiency  of  common  is  not  lef^  or 


(0  AnU,  203  to  2«9.  (a)  Rogers  v.  Brand,  1  T.  R.  431 ; 

(u)  S<fe  in  general,  3  Bla.  C.  236.  Griffiih  ▼.  JkfattiWio,  5  T.  R.  296;    2 

(v)  See  in  general,  2  Bla.  C.  230.  Saund.  175.  n.  2. 

(f )  AitU,  207, 206.  (6)  Stoka  v.  Bo&th,  1  T.  R.  428. 

(y)  1  T.  R.  430 ;  5  B.  &  Aid.  361 ;  8  (c)  AnU,  274,  275. 

B.  &  Cres.  294;  3  Bing.  137,  138 ;  ants^  id)  Ante,  285,  286. 

208.  («)  As  to  the  rigbt,  MttaUe,  210  to 

(s)  Mainuwring  ▼.  GUsfc  5  B.  &  Aid.  214. 
356 ;  2  Saund.  175,  t.f  n.  2. 


THEIR  INJURIESi  AND  REMEDIES  IN  PARTICULAR.  396 

by  any  person  taking  off  the  common  manure  dropped  thereon,     CHAP.  iv. 
and  thereby  impoverishing  the   pasture,   or  by  a  stranger's    biei»toRb1l' 
turning  on  cattle,  or  by  the  lord  or  a  commoner  surcharging      PBOPfcimf. 
and  turning  on  more    than  a  proper  quantity  of  cattle,  or 
improper  cattle,  or  by  driving  off  the  commoner's  cattle,  or  by 
turning  on  diseased  cattle. 

The  remedies  for  a  commoner  are  either  for  preveniian  or 
for  compensation,  and  some  for  punishment ;  as  respects  the 
preventive  remedies,  it  should  seem  that  if  it  be  apprehended 
that  the  owner  of  the  waste  is  about  to  inclose  or  build  and  not 
leave  sufficiency  of  common,  a  Court  of  Equity  would  restrain 
the  injury  by  injunction,  at  least  until  the  sufficiency  of  common 
has  been  tried,  (y)  If  a  waste  or  common  be  surrounded  by  a 
fence  placed  upon  the  common,  so  that  a  person  having  right  of 
common  cannot  turn  on  his  cattle,  he  may  justify  prostrating 
such  fence  and  opening  a  way  for  his  cattle  before  he  actually 
attempts  |o  turn  on,  and  he  may  even  prostrate  a  large  piece  of  the 
fence  upon  the  common  and  much  more  than  would  be  necessary 
for  the  convenient  ingress  and  egress  of  commonable  cattle,  be- 
cause in  this  case  the  whole  fence  being  upon  the  common  and  in- 
juring the  pasture,  a  commoner  might  abate  the  whole  ;  (g)  and 
the  exercise  of  such  right  to  abate  may  be  much  more  convenient 
than  that  the  commoners  should  be  compelled  to  bring  an 
action  for  every  obstruction,  because  when  the  fences  are 
thrown  down,  the  assertion  of  right  may  be  decided  in  one 
action ;  (A)  besides,  the  right  of  a  single  commoner  might  per- 
haps be  questionable,  whereas  if  several  commoners  concur  in 
the  abatement,  they  may  all  defend  on  the  title  of  each,  and  if 
the  right  of  one  be  established,  though  the  others  fiiil,  a  general 
defence  would  succeed.  But  if  the  fence  were  not  upon  the 
common  but  on  other  land,  the  commoner  must  then  only  open 
a  sufficient  way  through  the  same,  (t)  And  in  all  these  cases 
the  commoners  act  at  the  peril  of  the  lord's  having  a  right  to 
approve,  leaving  sufficiency  of  common,  and  any  excess  or 
unnecessary  damages  would  subject  the  commoner  to  an 
action ;  (t)  and  we  have  seen  that  a  commoner  cannot  sue  for 
an  inclosure  made  with  his  consent,  although  most  Ucenses  are 
revokable.  {j)    If  the  lord  insist  on  his  right  to  place  and  con- 


(J)  (t«4Bre,  t  Vera.  SOl,  356;  Chit  my  be  abated,  1  Saaad.  355,  b.,  n.  t. 

]3q.  Dig.  219,  StO.  {h)  P«r  LitUedale  J.  ia  7  Bar.  U  Craa. 

{g)  ArUtt  V.  EUi$,  7  Bar.  ic  Cres.  346,  378. 

369 ;  9  id.  664 ;  S  Mood.  C  N.  P.  65  ;  (i)  1  Saand.  353,  b.,  r.  «. 

6T.  R.  487  ;  Com.  Dig.  Comiuon,  H.;  (j)  1  Car.  &  P.  141 ;  muk,  338,  note 

3  Cbit.Pl.  5  ed.  1110;  to  a  g«te,  wall, he,  (d). 
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CHAP.  IV.    tinue  the  fences^  he  may  by  bill  restrain  the  commoners  from 
riestoReal  prostrating  the  samei  and  obtain  an  issue  for  trial  of  the 

Profbrtt.  right  ;(i)  and  the  right  of  the  owner  of  the  soil,  whether  the 
lord  of  the  manor  or  waste,  to  approve  and  inclose,  leaving 
sufficiency  of  common,  is  recognised  and  qualified  by  the  statute 
of  Merton  and  of  Westminster.  (1)  A  commoner  cannot  justify 
the  prostration  of  trees,  (m)  nor  the  letting  off  water  from  a 
new  pond  made  by  the  lord,(ii)  nor  the  killing  rabbits  sur- 
charging the  common,  (o)  Before  the  abatement  it  would  be 
prudent  (although  not  absolutely  necessary)  first  to  request  the 
owner  of  the  waste  to  remove  the  fence,  (jp)  A  commoner  may 
also  legally  drive  off  the  cattle  of  a  stranger  who  has  no  right  of 
common,  or  he  may  distrain  the  same,  (q)  though  not  the  catde 
of  another  camnumer,{r)  unless  where  the  right  of  common  is 
limited  to  a  fixed  number,  in  which  case  the  excess  mij^t  be 
distrained ;(«)  but  commoners  are  advised  not  to  proceed  by 
distress,  but  rather  to  proceed  by  action  on  the  ca8e;(<)  and  he 
might  file  a  bill  in  equity  to  prevent  what  might  become  a  per- 
manent injury  to  his  right  of  common. 

A  commoner  may  aJways  support  an  action  an  the  ease 
against  the  lord  or  any  other  person  for  inclosing  or  building, 
so-  as  to  occasion  an  insufficiency  of  pasturage,  or  for  any 
disturbance  of  his  right ;(»)  as  by  planting  trees  upon  tiie 
waste  whereby  the  pasturage  has  sensibly  diminished,  or  for 
surcharging  with  rabbits,  (x)  or  against  any  person  for  carrymg 
off  manure  dropped  on  the  common,  however  small  the 
damage,  (y)  If  the  lord  of  a  manor  wantonly  and  unnecessarily 
exercise  his  manorial  rights  to  the  injury  of  persons  entitled  to 
common  of  pasture,  he  is  hable  to  such  action  on  the  case.  (2) 
If  the  commoner's  cattle  be  chased  off  or  hunted  upon  the 
common,  then  he  has  the  election  to  sue  in  trespass  or  in  case, 
and  sometimes  the  former,  in  order  to  raise  the  question  on  (he 


(k)  9  Vern.  301,  S56;  Cbit.  £q.  Dig. 
lit.  Common. 

(0  SO  Hen.  3,  c  4 ;  13  Ed.  1.  st.  f ,  c. 
44;  RDd  •ee3&:  4  Ed.  6,c.  3 ;  S9  Geo.  t, 
c.  36,  part  repealed  by  7  &  8  Geo.  4,c.  ¥7, 
and  cases  thereon.  Chit.  Col.  Stat  155. 

(«•)  6  T.  R.  487 ;  7  Bar.  &  Cres.  36t. 

(n)  1  Saond.  353*  a.,  n.  S. 

(o)  Id.  ibid. ;  anie,  187. 

(p)  See  obaervation  in  Earl  Lmudalt  r, 
Netem,  3Bar.&Ci«s.30t;  SDow.&R. 
556 ;  a  previoiis  request  does  not  seem  to 
be  neoessaiy  when  the  present  owner  of 
property  hies  bimseJf  wrongfoUy  erected 
tiie  obstraction ;   bat  only  in   cases  of 


(q)  1  Rol.  Ab.  3S0,  405»  pi.  5;  Ydv. 
104. 

(r)  3  Wils.  287  ;  4  Borr.  S436. 

(i)  Hall  V.  Hardivg,  4  Barr.  f 4S1 ;  1 
Saond.  346,  d.,  in  notes. 

(t)  1  Saund.  346,  e.,  in  note. 

(tt)  Com.  Dig.  Action,  Case,  Disturb- 
ance, A  1.  But  no  action  lies  if  the 
common  has  been  inclosed  more  than 
twenty  years ;  2  Taunt.  156, 160 ;  2  Bar. 
&Cres.  918 ;  7  Id.  346;  unless  he  has  giTon 
leave  to  build  or  inclose,  ante,  338,  n.  {d), 

S)  AnU,  187. 
)  S  East,  154;  1  M'Oel.  R.  373 ; 
Cro.  Jac.  195. 
(s)  4  Dow.  U  Ry.  318. 
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pleadings,  will  be  preferable,  (a)    The  injury  by  depasturing    CHAP.  IV. 
forests,  commons,  and  open  fields  with  sheep  or  lambs  infected   ,,„  , ^  f^^^  J 


scab  or  mange  is  specially  provided  against,  (i)  and  other    Pkqmkty. 
acts  regulate  the  cultiyation  and  improvement  of  common  arable 
fields,  wastes,  and  commons  ;(c)  and  the  general  inclosure  act 
contains  provisions  very  extensive  in  their  operation,  (d) 

4.  Injuries  to  waff$  are  either  by  obstructions  independently  4.  Remedies  for 
of  contract,  or  founded  on  express  contract,  or  the  same  may  be  \^^^«) 
by  neglect  to  repair  the  way.  The  obstruction  to  a  private 
or  public  way  may  in  general  be  prevented  by  removing  the 
impediment,  but  which  must,  at  least  in  the  case  of  a  private 
way,  be  effected  in  a  carefiil  manner,  so  as  not  to  unnecessarily 
injure  the  materials ;  (/}  though  in  the  abatement  of  a  nuisance 
to  Apublie  way  no  such  precaution  is  supposed  to  be  neces- 

Case  a  the  proper  form  of  action  for  an  obstruction  of  a 
private  way,  whether  the  defendant  had  or  not  expressly  cove- 
nanted for  the  enjoyment,  though  an  action  on  the  contract 
would  be  sustainable,  (A)  though  in  the  latter  case  it  might  be 
incorrect  to  aver  that  the  right  of  way  was  by  reason  of  posses- 
sion when  it  was  independent  of  such  possession,  (t)  and  even  a 
reversioner  may  sue  in  case  for  an  apparent  permanent  obstruc- 
tion to  a  private  way.(il}  Cast  is  also  the  proper  remedy  for 
a  material  obstruction  of  a  public  way,  if  the  plaintiff  has  sus- 
tained particular  and  material  damage.  (/)  In  general  the  party 
entitled  to  the  use  of  a  private  way  is  bound  to  repair  it  as  far 
as  respects  his  own  enjoyment,  and  he  cannot  then  traverse  the 
adjoining  land ;  (m)  but  in  some  cases  the  owner  of  the  land 
over  which  a  private  way  passes  is  bound  to  repair  the  same,(n) 
and  in  that  case  the  suffering  the  way  to  be  much  out  of  repair 
constitutes  another  injury,  for  which  aue  may  be  supported. 
The  proceedings  for  injuries  to  public  ways  will  be  considered 
amongst  ptfAfic  injuries,{o). 

(a)  1  Cbit.  PI.  5  ed.  16t.  Bar.  &  Cres.  t73. 

(b)  3S  Geo.  5,  c  d5.  (t)  4  Eut,  107 ;  6  Id. 438;  15  Id.  108; 

(c)  13  Geo.  3,  c  81 ;  WhiUman  ▼.      3  tauot.  94  ;  5  Bar.  &  Cres.  921. 
Kmg,  t  H.  Bla.  4.  (fc)  4  Burr.  S141  ;  9  Chit.  PI.  5  ed. 

(d)  41  Geo.  9,  c.  109 ;  1  &  t  Geo.  4,      810,  a. 

c  S3;  and  notes  to  Chit  Col.  Stat.  163  (0  Ante,  11,  n.  (h) ;  see  Willes,  71 ; 

•to  176.  3Maa.&S.  472;  4  Id.  101;  16  East, 

(e)  As  to  the  rights  to  private  ways,  196  ;  S  Bing.  263 ;  1  Tho.  Co.  Lit.  649. 
mat,  914;  and  see  1  Tho.  Co.  Lit  649,  («•)  Taylor  r.  Whitehmd,  Doog.  745 ; 
644.  4  Mao.  &  S.  387. 

(/)  See  pleas  justifying  remorals  of  (»)  Rider  ▼.  Smith,  3  T.  R.  766 ;  1 

obstructions,  3  Chit.  PL  5  ed.  1116  to  Sound.  399,  a.,  n.  3 ;  1  Tho.  Co.  Lit  935, 

1199.  noteD.  1. 

(#)  9Salk.  458.  (o)  9  Saond,  113,  n.  1;    l79,  a.,  n. 

(S)  3  Wils.  348 ;  9  Bia.  R.  848,  S.  C.  1 ;  Ld.  Raym.  1096 ;  3  T.  R.  766. 
See  tlie  obserrations  of  Hoboyd,  J.  6 
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CHAP.  IV.        5.  Iiguries  to  mere  Watercourses  are  usuaWy  nuisances  by 

Koa  TO  Real*  obstructing  the  course  of  the  water  or  by  an  undue  addition  to 

Pkofibty     ^,1  subtraction  from  the  force  of  the  water,  or  by  poisoning  or 

5.  Remedies  injuring  the  same.(jr)  The  remedies  are  either  preventive  or 
WatkbJ^"^*  ^  ^^^  compensation  or  punishment.  To  prevent  a  wrongful  con- 
couRBBs.(p)     tinuance  of  an  obstruction  made  by  a  person  on  his  own  land, 

the  party  thereby  injured  may  legally  enter  and  abate  the  nui- 
sance, {q)  and  a  Court  of  Equity  would  interfere  by  injunction 
to  prevenl;  any  serious  injury  to  a  watercourse,  (r) 

If  the  party  interested  in  a  watercourse  were  ako  owner  of 
the  soil  or  banks  thereof,  then  the  remedies  would  be  eject- 
ment or  trespass,  according  to  the  nature  of  the  right  and  the 
time  of  enjoyment  and  injury ;(«}  but  if  he  had  only  the  use  of 
the  water,  or  the  injury  were  not  immediate,  then  the  remedy 
should  be  an  action  on  the  case.(s)  Trespass  however  lie^  for 
entering  a  several  fishery  and  taking  fish  therefrom.  (/) 

6.  Remedies  6.  Injuries  to  the  right  of  Advowson  (which  we  have  seen  b 
disturbance  of  ^^  right  to  present  a  clerk  to  the  Bishop  of  the  diocese  in 
patronage  in  an  order  that  he  may  be  instituted  to  a  church)  is  the  disturbance  of 

and  refusal  to  give  effect  to  that  right,  {u)  The  proper  remedy 
for  this  injury  is  an  action  of  quare  impedit^  in  which,  if  the 
patron  succeed,  he  recovers  two  years'  value  of  the  church,  if 
the  turn  of  presentation  has  been  lost  by  the  resbtance.  (x) 
We  shall  consider  this  remedy  more  fully  hereafter. 

7.  Remedies  for  7.  We  havc  Stated  many  of  the  remedies  relating  to  Tithe 
right'to Tithes,  ^h^n  considering  the  righL{t/)    The  remedies  are  either  for 

injuries  to  the  tithe-owner  or  to  the  occupier  of  the  land. 

If  the  right  of  the  Tithe-Owner  to  the  tithe  of  a  parish  be 
dbputed  he  may  try  his  right  in  ejectment ;  (z)  or  by  suit  in 
equity,  upon  which  an  bsue  may  be  directed  to  try  the  right,  if 
still  disputed.  If  there  be  a  Modus^  then  also  a  suit  in  equity 
or  in  the  Exchequer  will  be  proper;  but  if  only  sl particular 
parishioner  dispute  the  right  and  neglect  to  set  out  priedial 
tithe  in  kind,  (excepting  of  agistment,)  then  he  may  be 
sued  in  debt  upon  the  statute,  for  not  duly  setting  out  tithe 
in  kind,  and  for  treble  the  value,  (a)  but  in  which  no  costs 

(p)  See  the  rigliti  considered  atUe,  189  (y)  Ante,  218  to  2f  1. 

to  193, 197,  198,  200,  215,  224.  (i)  Ante,  2l8 ;  32  H.  8,  c.T.  s.  7  ;  Clo. 

(9)  2  Smith's  R.  9.  Car.  301 ;  Ld.  Raym.  789 ;  2  Saund.  304, 

(r)  Ante,  191,  192.  n.  12 ;  when  not,  2  Roll.  309  ;  3  Bla.  88. 

(0  Ante,  189,  190.  (a)  2  &  3  Ed.  6,  c.  13,  s.  1 ;  8  East, 

t)  Ante,  224.  178  ;  3  Anatr.763;  Moore,  915  j  2  Chit. 


\ 


u)  AnUs,  215  to  218.  Pi.  5  ed.  496,  and  note, 

(a)  Ante,  217. 
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will  be  recoverable  if  the  single  value  exceed  61.  I3s.4f€l.{b)    CHAP. IV. 
If  the  tithe  were  duly  set  out,  but  the  occupier  turn  in  his  ^i;^,^J^'  E^" 
cattle  and  they  damage  the  tithe,  he  may  be  sued  in  trespass  for     Pkovbbtt. 
such  injury,  (c)  and  he  has  a  right  to  remove  the  tithe  by  the 
ordinary  way,(<f)  and  if  obstructed  he  may  sue  for  that  injury 
or  remove  the  obstruction,  (e)     If  there  were  by  agreement  a 
composition  to  take  money  instead  of  tithe  in  kind,  then  the 
saftne  will  be  recoverable  in  an  action  of  assumpsit  or  debt,  as 
in  the  ordinary  case  of  contract ;  (/)  or  for  tithe  not  exceeding 
10/.  we  have  seen  there  is  a  summary  remedy  before  two 
justices,  (g) 

On  the  other  hand,  the  occupier  is,  according  to  the  custom 
of  the  parish,  to  give  due  notice  to  the  tithe  owner  to  attend 
and  see  the  tithe,  or,  in  the  absence  of  particular  custom,  he  is 
to  set  out  the  tithe  himself,  and  give  notice  to  the  tithe-owner 
of  having  done  so^  and  of  his  intention  to  carry  his  crop,  and 
request  the  tithe-owner  to  come  and  see  the  tithe  as  set  out ;  (A) 
and  if  the  latter  do  not  duly  attend,  the  occupier  is  to  set  out 
the  tithe  himself,  and  leave  the  entire  crop  in  the  field  for  a 
reasonable  time,  so  as  to  enable  the  tithe-owner  to  compare  the 
tithe  with  the  residue  before  he  removes  any  part  of  the  crop 
in  the  field.(i)If  the  tithe-owner  do  not  remove  the  tithe  within 
a  reasonable  time,  (ft)  the  occupier  may  distrain  the  same  da- 
mage feasant,  (/)  or  he  may  support  an  action  on  the  case,  but 
not  trespass,  for  the  neglect  and  consequential  damage  to 
growing  grass,  &c.;  (l)  but  he  cannot  legally  turn  cattle  into  the 
close  where  the. tithe  remains,  and  if  he  should  do  so,  and  they 
damage  the  tithe,  he  will  be  subject  to  an  action  of  trespass  to 
compensate  the  damage,  im) 

The  remedies  for  injuries  to  other  incorporeal  real  property,  Remedies  for 
such  as  Franchises,  Rights  to  hold  Courts,  Markets,  Fairs,  ''2l'll\^l  . 

'  ^  #  *  7    OTHER  XNCOR- 

Free-warren,  &c.  &c.,  are  in  general  an  action  on  the  case,  but  porxal  pro- 


(6)  Ante,  218 ;  and  therefore  it  is  fre- 
quently better  to  proceed  in  a  Court  of 
Equity,  as  tbe  Eicheqoer,  ante,  fl8;  t 
Inst.  651  ;  or  when  in  SpirituaL  Coarti  3 
Bla.  C.  88,  89. 

(c)  8  T.  R.  7«. 

(d)  9  New  R.  466 ;  5  Bro.  9, 17 ;  1 
Bro.  187. 

(e)  Id.  ibid.;  Cro.  J.  iU;  Yelv.  1.575 
Com.  Dig.  Pleader,  F.  IH,  19. 

(/)  In  agsumpsit,  4  Madd.  177;  t 
Chit.  R.  405 ;  1  Lev.  141 ;  Sid.  fU  ; 
f  Chit.  PL  5ed.  578;  or  dibt,  with  a 
count  for  not  setting  out  the  tithe  in  kind, 
Bnl.  N.  P.  88. 


(|)  Ante^tU. 

(a)  At  to  the  notice,  see  1  Bol.  Ab. 
68;  1  Stra.  245;  3  Burr.  1893;  11  East, 
368 ;  as  to  tlie  custom  of  tithing.  Id.  ibid. ; 
3  B.  &  Ores.  «1S ;  3  Esp.  R.  31. 

(i)  «  Taunt.  55. 

(fc)  What  time  is  or  not  reasonable,  11 
East,  358;  3  B.  &  Cres.  213;  3  Bubtr. 
336 ;  1  Lord  Raym.  189 ;  1  Stra.  245 ; 
Latch.  8. 

(0  8  T.  R.  72. 

(ni)8  T.R.72;  10  East,  5;  1  Lord 
Raym.  187  ;  1  Stra.  245 ;  3  Borr.  1891 ; 
I  Roll.  109. 
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CHAP  IV.    as  these  do  not  very  frequently  occur  in  practice,  we  shall 
am  TO  'real'  ii^^i^Iy  ^^^  ^o  the  books  where  they  are  principally  noticed,  {n) 

Propbstt. 


m.  Of  Cu-  in.  When  considering  each  kind  of  Real  Property,  we  have 

Biu  «nd  ()f-  stated  most  of  the  modem  enactments  for  preventing  and  pu* 
FBNCB8  to  Real  nishing  injuries  and  offences  affecting  them  when  of  a  criminal 
thdrPraren-  nature;  as  in  respect  of  what  Buildings  the  offence  of  Bur- 
^sandPo-  glary, (o)  or  in  the, nature  of  Larceny, (jp)  or  Malicious  In- 
juries, {q)  as  Arson,  (r)  &c.  may  be  committed,  or  for  which  the 
Hundred  may  be  liable  to  make  compensation,  {s)  and  what 
offences  in  inclosed  yards,  gardens,  orchards,  nursery  grounds, 
hothouses,  greenhouses,  and  conservatories,  or  in  ground  ad- 
joining or  belonging  to  a  dwelling-house,  are  particularly  and 
how  punishable,  (t)  We  have  also^  noticed  Forcible  Entries 
and  Detainers,  («)  and  what  criminal  Injuries  to  Mines  are  pu- 
nishable ;  (or)  also  what  injuries  committed  in  Hare  and  Rabbit 
Warrens  and  Preserves,  or  in  respect  of  Game,  are  declared 
penal,  (y)  Also  what  criminal  injuries  to  Water,  Watercourses, 
.  Fisheries,  Fish-ponds,  and  Dams,  and  Oyster-beds,  (2)  Navijgable 
Rivers,  Creeks,  Canals,  Quays,  Docks,  and  Whar&,.(a)  Sea- 
Banks  and  Walls,  Ports  and  Harbours,  Lighthouses,  Beacons, 
and  Sea  Marks,  (6)  are  punishable,  and  how.  We  have  also 
shown  the  criminal  injuries  to  Hedges  and  Fences,  (c)  to 
Bridges,  (d)  Highways,  (e)  Toll-gates,  and  Weighing  Engines, 
Rail  Roads,  &c.  (/)  Otheir  criminal  injuries  which  aflfect  the 
private  interests  of  individuals  have  also  been  noticed.  It  will 
be  observed,  that  the  recent  enactments  repeal  (g)  and  after- 
wards consolidate  and  re-enact,  in  an  amended  form,  most  of 
.  the  former  punishments  of  offences  against  real  property,  and 
introduce  new  provisions,  so  that  most  of  the  offences  which 
either  partake  of  the  crime  of  Larceny,  or  o{ Malicious  Injuries, 
as  respects  real  property,  will  be  found  in  the  statutes  7  and  8 
Geo.  4,  c.  S9  and  30,  and  the  pecuniary  compensation  recoverable 
from  the  Hundred  in  the  statute  7  and  8  Greo.  4^  c.  SI.  But 
there  are  still  several  parts  of  the  ancient  Common  Law,  and 


(fi)  S  Saond.  R.  Index,  Fair,  Market,  ts)  Ante,  186. 

FrancluBe ;  3  Tbo.  Co.  Lit.,  Index,  Fran-  {y)Aute,  186. 

chue,    HerediiamenU;   S    CbiU  PI.    5  (f)  ilnte,  189  to  19S. 

ed.  818,  c.  (a)  Ante,  189. 

(o)  AnU,  169  to  177.  (b)  AnU,  189. 

(p)  Ante,  171.  (e)  Ante,  196. 

r^)  Ante,  17S,  164.  (d) 

(r)  Ante,  178. 

(j)  AnU,  178, 17S,  pott,  ch.  ▼!•  ^  ^ , , 

(«)  AnU,  176  to  179.  (i)r6cB  Geo.  4^  c  f7 . 

(tt)  AnU,  181. 


m  Anu,  lyo. 
id)  AnU,  199. 
(e)  AnU,  too. 
if)  Ante,  f08,  SOS. 
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sef>eral  ancient  as  well  as  modern  enactments  to  repress  offences    chap.  IV. 
to  real  property  still  in  force,  and  not  affected  by  these  recent  ^iifgVo  Real' 
acts,  sucb  as  the  common  law  indictment  for  forcible  entries,     Prqpebty. 
and  the  statutes  against  such  offences,  also  the  statutes  against 
night  poaching,  against  game,  and  a  few  other  provisions. 

1.  At  common  law  a  forcible  entry  is  still  an  offence  which  i.  Forcible 

•  Entries 

may  be  prevented  by  force,  though  a  dangerous  instrument 
must  not  be  used,  {h)  or  is  indictable,  merely  charging  that  the 
offenders  with  force  and  with  a  strong  hand  broke  and  entered 
the  messuage,  &c. ;  («)  but  a  mere  entry  by  several  persons  on 
land^  and  without  using  dangerous  weapons,  nor  committing 
any  attack  on  the  person  or  other  actual  breach  of  the  peace, 
is  not  indictable,  being  considered  as  a  mere  trespass  remediable 
by  action  of  trespass.  {K)  And  though  a  conviction  has  taken 
place  for  indecorously  firing  a  gun  loaden  with  shot  and  breaking 
church  windows,  no  person  being  therein  at  the  time  or  put  m 
terror,  the  propriety  of  such  conviction  may  be  questionable.  (/) 
The  statutes  against  forcible  entries  also  enable  justices  to 
proceed  summarily  against  offenders  and  restore  possession  by 
a  proceeding  which  is  pointed  out  in  the  last  chapter  of  this 
volume,  and  which,  from  the  speedy  redress  they  afford,  deserve 
to  be  acted  upon,  though  now  in  a  great  measure  obsolete. 
Another  statute  against  forcible  entries  affords  not  only  punish- 
ment, but  compensation  and  restitution  of  possession,  upon 
conviction  under  an  indictment ;  but  that  remedy  is  only  given 
to  the  freeholder,  and  not  to  a  mere  occupier,  and  as  the  pro- 
secutor would  be  interested  in  the  result,  he  would  not  be  a 
competent  witness,  {m) 

2.  With  respect  to  night  poaching,  the  9  Geo.  4,  c.  69,  s.  1,  9.  Night  potch- 
enacts  that  if  any  person  by  night,  (that  is,  between  an  hour  after  '°^' 
sun&et  and  an  hour  before  sunrise,)  unlawfully  take  or  destroy 

any  game,  (n)  or  any  rabbit,  in  any  lands,  whether  open  or  in- 
closed, or  shall  by  night  unlawfiiUy  enter  or  be  upon  the  land, 
whether  open  or  inclosed,  with  any  gun,  net,  engine,  or  other, 
instrument,  for  the  purpose  of  taking  or  destroying  game ;  (n) 
such  offender  shall,  upon  conviction  thereof  before  two  justices 
of  the  peace,  be  committed  for  the  Jirst  offence  to  the  common 
gaol  or  house  of  correction  for  any  period  not  exceeding  three 

(k)  Ants,  373.  549 ;  Ra  y.  Bevau,  R.  &  M.  C  N.  P. 

(i)  8  T.  H.  78,  299;  1  Saand.  296.  242. 

(k)  S  Burr.  1698, 1731.  (n)  Defined  in  13tb  section  to  be  hares, 

rO  S  Cbitt^'s  Crim.  L.  23.  pheasant*,    partridges,  grouse,  heath  or 

[»)  Rex  V,  WiUiwm,  9  Bar.  tc  Cres.  moor  game,  bUck  game,  and  bustards. 

VOL.  I.  D   D 
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CHAP.  IV.     calendar  months,  there  to  be  kept  to  hard  labour,  and  at  the  ex* 
^imVo  Real'  P^^^^^^ion  of  such  period  shall  find  securities  by  recognizance, 
Prop»rtt>    or  in  Scotland  by  bond  of  caution,  of  himself  in  lOL  and  two 
securities  in  5/.  each,  or  one  surety  in  10/.,  for  his  hot  so  offend- 
ing again  for  the  space  of  one  year  next  following ;  and  in  case 
of  not  finding  such  sureties,  shall  be  further  imprisoned  and 
kept  to  hard  labour  for  the  space  of  six  calendar  months,  unless 
such  sureties  are  sooner  found.    The  punishment  of  a  second 
offence  is  six  months  imprisonment,  and  to  be  kept  to  hard 
labour,   and  to  find  sureties ;    and   for  a  third  offence  the 
offender  is  liable  to  transportation.     The  2d  section,  where 
any  person  shall  be  found  upon  any  land  committing  any  such 
offence,  authorizes  the  owner  or  occupier  of  such  land,  and 
other  specified  persons,  to  seize  and  apprehend  such  offender 
upon  such  land,  or,  in  case  of  puri^uit  being  made,  in   any 
other  place  to  which  he  may  have   escaped  therefrom,  and 
to  deliver  him  as  soon  as  may  be  into  the  custody  of  a  peace 
officer,  in  order  to  his  being  conveyed  before  two  justices  of  the 
peace ;  and  in  case  such  offender  shall  assault  or  offer  any  violence 
with  any  gun,  cross-bow,  fire-arms,  bludgeon,  stick,  club,  or  any 
other  offensive  weapon  whatsoever,  towards  any  person  thereby 
authorized  to  seize  and  apprehend  him,  he  shall,  whether  it  be 
his  first,  second,  or  any  other  offence,  be  guilty  of  a  misdemeanor, 
and  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported for  seven  years,  or  to  be  imprisoned  and  kept  to  hard 
labour  in  the  common  gaol  or  house  of  correction  for  any  term 
not  exceeding  two  years.     The  4th  section  limits  the  summary 
proceeding  to  six,  and  indictment  to  twelve,  calendar  months ; 
and  the  5th,  6th,  and  7th  sections  give  the  form  of  conviction 
and  proceedings  on  appeal,  and  take  away  any  removal  by  cer* 
tiorari.    Upon  this  enactment  it  will  be  observed,  that  the 
omission  of  the  words  ^*  forest,  chase,  park,*^  &c.  in  this  act, 
which  were  in  the  prior  act,  is  immaterial,  as  they  would  un- 
questionably   be  included    under  the  comprehensive  words, 
"  open  or  inclosed  grounds."  (o)    The  word  ^^foundT  in  this 
act  means  ^'  having  been  seen  or  discovered  ;'*(/>)  and  if  game- 
keepers attempt  to  apprehend  persons  armed  with  offensive 
weapons,  who  are  poaching  in  the  night,  and  one  of  the  game- 
keepers be  shot  by  one  of  the  poachers,  this  will  be  murder  in 
all,  unless  it  be  shown  that  either  of  the  poachers  separated 
himself  from  the  rest,  so  as  to  establish  that  he  did  not  join  in 
the  act; (9)  and  where  gamekeepers  bad  seized  two  persons 

(0)  VLa  V.  ParXcMtrsf,  Russ.  &  R.  C.  C.  (f)  A<x  ▼.  JGduurdi,  S  Car.  &  P. ;  R«c 

503.  y.  WhxUhmwt,  Russ.  H  R.  C.  C.  99. 

(p)  AU-Gttu  V.  JklAnt,  t  Pri.  R.  383. 
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who  w^re  poaching  in  the  nighti  and  they,  having  surrendered,    CHAP.  IV. 
called  to  a  third,  who  came  up,  and  he  killed  one  of  the.  BnsTo&xAt' 
keepers,  this  was  held  to  he  murder  in  all,  though  the  two    ^^o^'wr. 
8|:ruck  no  hlow,  and  though  the  keepers  had  not  announced  in 
what  capacity  they  had  apprehended  them,  (r) 

The  same  act,  s.  9,  enacts  ''  that  if  any  persons,  to  the  number 
of  three  or  more  together,  shall  by  night  (s)  unlawfully  enter  or 
be  in  any  land,  whether  open  or  inclosed,  for  the  purpose  of 
taking  or  destroying  gameif)  or  rabbits,  any  such  persons  being 
armed  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any 
other  offensive  weapon,  each  and  every  of  such  persons  shall  be 
guilty  of  a  tnisdemeanor^  and,  being  convicted  thereof,  shall  be 
liable,  at  the  discretion  of  the  court,  to  be  transported  beyond 
^eas  for  any  term  not  exceeding  fourteen  years  nor  less  than 
seven  years,  or  to  be  inmrisoned  and  kept  to  hard  labour  for  any 
t^rm  not  exceeding  three  years." 

In  an  indictment  upon  the  9th  section  of  this  act,  as  well  as 
iwder  the  repealed  act,  57  Gfeo.  S,  c.  90,  it  must  be  expressly 
averred,  not  only  that  the  offender  did  by  night  unlawfully 
enter  divers  closes,  but  also  that  they  were  there  by  nighty 
armed  with  guns  and  offensive  weapons,  for  the  purpose  of  * 
taking  and  destroying  game;  and  where  the  allegation  was 
i^ejrely  that  the  defendants  entered  by  night,  and  that  they 
were  then  and  there  armed,  &c.,  without  repeating  "  by  night,'* 
the  indictment  was  holden  insufBcient.  (u) 

3.  TheGame  Act,  1  &^  W.  4,  c.  32,  (repealing  all  the  previous  5.  Game  Act, 
acts  relating  to  game,)  contains  several  enactments,  principally  pSii^OTto^*" 
of  A  penal  rather  than  a  criminal  nature,  and  most  of  which  we  onderit. 
have  indeed  already  noticed,  (y)  but  which  it  may  be  useful  here 
to  consider  together.    The  object  of  the  statute  9  Geo.  4,  c.69, 
was  to  prevent  and  punish  night  poaching,  whereas  the  game 
act  was  principally  to  prevent  and  punish  (but  not  to  campen^ 
sate)  day  poaching ;  and  the  S4th  section  defines  day-time,  as 
respects  this  act,  to  commence  at  the  beginning  of  the  last  hour 
before  sunrise,  and  to  conclude  at  the  expiration  of  the  last 
hour  after  sun-set ;  so  that  the  two  acts  leave  not  an  instant  of 
time  micqvered.    The  second  section  defines  ''game"  to.  in- 
clude, fof  all  purposes  of  that  act,  hares,  pheasants,  partridges, 
grqu^e,  heath  or  moor  game,  black  game,  and  bustards ;  as  to 


(r)  Rexv.WhiUhou9eJias%MVLC.C,99.         (u)  Daviei  and  othin  r.    Th§  King, 


(t)  SeettfMff,40l.     '  '  10  Bar.  &C.  89. 

(I)  Id.  ibid.  (v)  Ante,  186  to  188. 
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CHAP.  IV.    woodcocks^  snipes^  quails^  landrails,  and  conies,  they  are  after- 
11IK8  TO  Real"  ^^^ds  in  some  clauses  particularly  meixtioned.     The  third  seC- 

Propbbty.     tion  prohibits  the  killing  or  taking  game,  or  using  any  dog, 
net,  or  other  engine  or  instrument,  for  the  purpose  of  killing  or 
taking  game  on  a  Sunday  or  Christmas-day,  and  subjects  the 
offender  to  not  exceeding  5/.  penalty  and  costs  on  conviction 
before  two  justices ;  and  the  killing  any  partridge  between 
the  1st  of  February  and   1st  of  September,  or  any  pheasant 
between  the  1st  of  February  and    1st  of  October,   or    any 
black  game,  (except  in  Somersetshire,  or  Devon,  or  in  the  New 
Forest,)  between  the  10th  December  and  ^th  August;  or  in 
the  three  excepted  places  between  the  10th  December  and 
1st  of  September,  subjects  the  offender  to  forfeit  not  exceed- 
ing 1/.  for  each  head  of  game,  on  the  like  conviction.     And  if 
Rny  person,  with  intent  to  destroy  or  injure  any  game,  shall 
put  or  cause  to  be  put  any  poison  or  poisonous  ingredient  oh 
any  ground,  whether  open  or  inclosed,  where  game  aisually 
resort^  or  in  any  highway,  he  is  to  forfeit  not  exceeding  102. 
and  costs,  on  like  conviction.     The  4th  section  declares  illegal, 
and  subjects  to  pecuniary  penalties,  dealers  having  game  in 
their  possession  ten  days  after  the  appointed  time,  and  other 
j>ersons  having  in  possession  forty  days  after  the  appointeil 
time,  unless  in  breeding  places.     The  7th  to  the  17th  section 
indusive  vest  the  right  to  kill  game  in  the  owners  of  land  and 
in  lessees,  or  parties  acting  under  express  reservations  in  leases, 
or  by  their  permission.     The  18th  to  the  ^4th  section  relate 
to  licenses  to  sell  and  certificates  to  kill  game.    The  S4th  sec- 
tion enacts  that  if  any  person,  not  having  the  right  or  license  to 
kill  game  upon  any  land,  shall  wilfuUtf  take  from  the  nest  or 
jdestroy  in  the  nest  upon  such  land  the  eggs  of  any  bird  of 
game,  or  of  any  swan,  wild  duck,  teal,  or  widgeon,  or  shall 
knowingly  have  in  his  house,  shop,  possession,  or  controul,  any 
such  eggs  so  taken,  he  shall  forfeit,  on  conviction  before  two 
justices,  for  every  such  egg  not  exceeding  five  shillings,  with 
costs.     The  25th  to  the  30th  section  contain  regulations  and 
penalties  against  selling  or  buying  game  of  persons  not  duly 
licensed. 

The  30th  section  subjects  any  person  who  shall  commit  any 
trespass  by  entering  or  being  in  the  day-time  upon  any  land 
in  search  or  pursuit  of  game,  or  woodcocks,  snipes,  quails, 
landrails,  or  conies,  on  conviction  before  one  justice,  to  a  pe- 
nalty not  exceeding  2/.  with  costs ;  and  if  five  persons  or  more 
together  commit  such  trespass,  each  forfeits  not  exceeding  SI. 
and  costs ;  and  the  section  then  provides  that  such  offender,  by 
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CHAP.  IV. 

way  of  defence,  may  prove  any  matter  that  would  have  been  an  ii.&IU.'inju- 
answer  to  a  common  law  action  for  trespass :  but  that  the  license   «"•  ™  ^*** 

Property 

of  the  occupier  shall  not  be  any  defence,  unless  he  had  the  — '— 

reserved  right  of  killing  the  game.  And  the  31st  section  con- 
tains a  strong  power,  authorizing  the  person  having  the  right  to 
kill  game,  or  the  occupier,  &c.  to  apprehend  and  detain,  not 
exceeding  twelve  hours,  and  take  before  a  justice,  such  a  tres- 
fhsser  found  on  any  land,  unless  he  forthwith  quit  the  land,  (w) 
and  also  tell  his  real  name  and  place  of  abode ;  or  if  he  give 
such  a  general  description  of  the  latter  as  shall  be  illusory  for 
the  purpose  of  discovery.  The  3Sd  section  enacts,  that  if 
five  or  more  such  trespassers  together  shall  be  found  on  any  land 
in  search  of  game,  &c.  in  the  day-time,  and  any  of  such  persons 
shall  be  armed  with  a  gun,  and  shall  by  violence,  intimidation, 
or  menace,  prevent  or  endeavour  to  prevent  any  person,  autho- 
rized as  aforesaid^  from  approaching  such  persons  so  found,  for 
the  purpose  of  requiring  them  or  any  of  them  to  quit  the  land 
whereon  they  shall  be  so  found,  or  to  tell  their  or  his  christian 
name,  surname,  or  place  of  abode  respectively  as  aforesaid, 
every  person  so  offending  by  such  violence,  intimidation,  or 
menace,  and  every  person  aiding  or  abetting  such  offender, 
shall,  on  conviction  before  two  justices,  forfeit  not  exceeding 
5/.  with  costs,  in  addition  to  the  previous  forfeiture  under  the  • 
31st  section.  Trespassers  in  pursuit  of  game  in  his  Majesty's 
forests,  parks,  chases,  or  warrens,  are  subjected  to  2L  penalty 
and  costs. 

The  35th  section  then  provides  that  the  enactments  shall  not 
extend  to  any  person  hunting  or  coursing  upon  any  lands  with 
hounds  or  greyhounds,  and  being  in  fresh  pursuit  of  any  deer, 
hare,  or  fox  already  started  upon  any  other  land,  nor  to  any 
person  hon&fide  claiming  and  exercising  any  right  or  reputed 
right  of  free-warren  or  free-chase,  nor  to  any  gamekeeper  law- 
fully appointed  and  within  his  limits.  It  should  seem  therefore 
that  this  act  would  extend  so  as  to  prevent  persons  with  hounds 
or  greyhounds,  without  leave,  from  beating  or  searching  for 
fresh  deer,  hare,  or  fox,  not  already  started. 

The  36th  section  enacts  that  when  any  person  shall  be  found 
hy  day  or  by  night  (x)  upon  any  land  in  search  or  pursuit  of 
game,  and  shall  then  and  there  have  in  his  possession  any  game 
which  shall  appear  to  have  been  recently  killed,  any  person 

(«p)  As  to  the  meaning  of  the  term  ante,  40?.    Tliis  is  the  on]y  claase  in  the 

** found,  ife,"  set  Attomey-Oentral  v.  De-  act  which  relates  to  o£Gences  in  the  nig^- 

hne,  1  Price  R.  S83,  pott,  ch.  vii.  fully.  (tme, 

(*)  See  the  meaning  of  the  word  "ftmitd,** 
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CHAP.  IV.     entitled  to  kill  game  on  such  land,  or  the  occupier  thereof,  &c. 
BiEs  TO  Real*  ^^7  demand  the  same,  and  if  not  immediately  delivered  up, 
Pboperty.     may  seize  and  take  the  same  for  the  use  of  the  person  entitled 
to  the  game  upon  such  land,  (y)     The  37th'  section  gives  the 
penalties,  (the  application  of  which  is  not  otherwise  directed,) 
not  as  heretofore,  for  the  benefit  of  the  poor  of  the  parish,  but 
to  be  paid  to  the  overseers  to  the  use  of  the  general  county 
rate,  and  every  inhabitant  of  the  county  is  a  competent  witness. 
The  38th  section  gives  the  justices  a  discretionary  power  to 
direct  the  time  of  payment  of  any  penalty ;  and  that  in  default 
of  payment  the  imprisonment  shall  not  exceed  two  calendar 
months,  when  the  penalty  does  not  amount  to  51,  and  three 
calendar  months  in  other  cases  ;  the  imprisonment  to  cease  on 
payment  of  the  amount  and  costs.     The  S9th  and  Q^Uowing  sec- 
tions give  a  particular  form  of  conviction,  and  authorize  an 
appeal  to  the  next  general  or  quarter  sessions,  biit  take  away 
removal  by  certiorari  or  otherwise.    But  the  46th  section  enacts 
that  its  provisions  shall  not  prevent  any  person  from  proceed- 
ing by  way  of  civil  action  to  recover  damages  in  respect  of  any 
trespass  upon  his  land^  whether  committed  in  pursuit  of  game 
or  otherwise,  save  and  except  that  where  any  proceedings  shall 
have  been  instituted  under  the  provisions  of  that  act  against 
'  any  person  for  or  in  respect  of  any  trespass,  no  action  at  law 
shall  be  maintainable  for  the  same  trespass  by  any  person  at 
whose  instance  or  with  whose  concurrence  or  assent  such  pro- 
ceedings  shall  have  been  instituted,  but  that  such  proceedings 
shall  in  such  case  be  a  bar  to  any  such  action,  and  may  be  given 
in  evidence  under  the  general  issue,  (z)    The  act  concludes 
with  the  usual  provision  for  the  protection  of  persons  bon&Jiie 
intending  to  act  under  its  provisions  as  respects  the  venire, 
limitation  of  actions,  notice  of  action,  pleading  the  general  issiii^, 
and  tendering  amends,  or  paying  adequate  co^pensatioh  intb 
court. 

4.  Offencoof  4.  The  practice  of  setting  Sprwig-Gi/ws  and  D^gSpkars  kvA 
ouws\iid arto  ^^^^  dangerous  engines,  in  order  to  prevent  or  deter  pei^bl^is 
dog-spean.       from  committing  or  suffering  their  dogs  to  commit  depredations 

or  injuries  to  property,  will  be  considered  in  a  subsequent  chap- 


(y)   See    the    antecedent  enactment,  be  advisable  in  some  cases  to  plead  ape- 

5  Ann,  c  14,  s.  4  \  and  Bird  v.  DuU,  7  cialljf  in  order  to  narrow  the  eridence  or 

Taunt.  560.  compel  the  plaintiff  to  new  assisD,  3  Barr» 

(s)  Without  this  express  enactment  the  1353 ;  S  Car.  &  P.  489  ;*  1  Chit,  R.  513^ 

former  recoverjr  or  proceeding  roust  have  note  (/),  545,  613,  679. 
been  pleaded  specially ;  and  it  may  still 
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t9r.(a)    It  may  suffice  here  to  notice  that  the  setting  spring-*  jf^^^'J^' 
guns,    excepting  at  night    within  a  dwelling-house,  is  now  bi^s  to  Rsax. 
expressly  declared  to  be  illegal,  and  would  subject  the  offender     ^*°"^^' 
to  an  indictment  for  a  misdemeanor,  although  no  actual  injury 
has  ensued; (6)  and  the  right  even  to  set  dog-spears  is  very 
questionable ;  (c)   and  another  expedient  to  prevent  trespass 
will  be  found  in  the  part  of  the  work  referred  to. 

5.  The  7  &  8  Geo.  4,  c.SO,  s.  2i,  after  providing  particularly  5.  Wilfoi  or  ma- 
for  malicious  injuries  to  Real  Property  when  of  considerable  im-  toproflerwnot 
portance,  contains  the  following  comprehensive  enactments  for  aceeding  five 
the  punishment  of  €my  wilful  or  malicious  damage,  injury,  or  r&'^s  Geo.  4^ 
apoil,  where  the  damages  do  not  exceed  five  pounds^  or  where  ^'  ^»  ••  **• 
the  prosecutor  is  content  to  treat  the  damages  as  limited  to 
that  sum ;  and  unless  when  the  prosecutor  is  himself  examined 
as  a  witness,  he  may,  by  this  prescribed  summary  proceeding 
before  a  magistrate,  recover  pecuniary  compensation  to  that 
extent.  The  enactment  is,  **  That  if  any  persons  shal}  wilfully 
or  maliciously  commit  any  damage,  injury,  or  spoil,  to  or  upon 
any  real  or  personal  property  whatsoever,  whether  of  a  public 
or  private  nature,  for  which  no  remedy  or  punishment  b  herein- 
before provided,  every  such  person  being  convicted  thereof 
before  a  justice  of  the  peace  shall  forfeit  and  pay  such  sum  of 
money  as  shall  appear  to  the  justice  to  be  a  reasonable  com- 
pensation for  the  damage,  injury,  or  spoil  so  committed,  not 
exceeding  the  sum  of  five  pounds,  which  sum  of  money  shall, 
in  the  case  of  private  property,  be  paid  to  the  party  aggrieved, 
except,  where  such  party  shall  have  been  examined  in  proof  of 
^be  offence ;  and  in  such  case,  or  in  the  case  of  property  of  a 
juiblic  nature  or  wherein  any  public  right  is  concerned,  the 
money  shall  be  applied  in  such  manner  as  every  penalty 
imposed  by  a  justice  of  the  peace  under  this  act  is  herein- 
after directed  to  be  applied;  and  if  such  sum  of  money, 
together  with  costs  (if  so  ordered),  shall  not  be  paid  either 
immediately  after  the  conviction  or  within  such  period  as  the 
justice  shall  at  the  time  of  the  conviction  appoint,  the  justice 
may  commit  the  offender  to  the  common  gaol  or  house  ojf 
iCorrectioD,  there  to  be  imprisoned  only,  or  imprisoned  and 
kept  to  hard  labour,  as  the  justice  shall  think  fit,  for  any  term 
not  exceeding  two  calendar  months,  unless  such  sum  and  costs 

(a)  Post,  ch.  Til.  Bird  v.  Holbrook,  4  Bing.    64'^  ^    pjU, 

(6)  7  &  8  Gfo.  4,  c.  18  ;  see  form  of  ch.  Tii. 

indictment,  Burn's  J.  96  ed.  tit.  S|)ring  (c)  Diane  ▼•  ClayMtif  1  J,  B«  lUooi^, 

Glint.    An  action  lies  for  any  injurj,  842. 
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CHAP. IV.  be  sooner  paid:  Provided  always,  that  nothing  herein  con- 
HIES  to'rbIl  ^>"®d  shall  extend  to  any  case  where  the  party  trespassing 
PaoPBKTY.  acted  under  a  fair  and  reasonable  supposition  that  he  had  a 
right  to  do  the  act  complained  of,  {d)  nor  to  any  trespass,  not 
being  wilful  or  malicious,  committed  in  hunting,  fishing,  or  in 
the  pursuit  of  game ;  but  that  every  such  trespass  shall  be 
punishable  in  the  same  'manner  as  before  the  passing  of  this 

act/V) 

The  25th  section  enacts,  **  That  every  punishment  and  for- 
feiture thereby  imposed  on  any  person  maliciously  committing 
any  offence,  whether  the  same  be  punishable  upon  indictment 
or  upon  summary  conviction,  shall  equally  apply  and  be  en- 
forced whether  the  offence  shall  be  committed  from  malice 
Conceived  against  the  owner  of  the  property  in  respect  of  which 
it  shall  be  committed  or  otherwise.'* 

The  28ih  section,  for  the  more  effectual  apprehension 
of  all  offenders  against  this  act,  enacts,  "  That  any  person 
found  committing  (g)  any  offence,  whether  punishable  upon 
indictment  or  upon  summary  conviction,  may  be  immediate^ 
apprehended,  without  a  warrant,  by  any  peace-officer,  or  the 
owner  of  the  property  injured,  or  his  servant,  or  any  person 
authorized  by  him,  and  forthwith  taken  before  some  neighbour- 
ing justice." 

The  29th  section  requires  summary  proceedings  to  be  com- 
menced within  three  calendar  months,  and  enacts  that  the 
evidence  of  the  party  aggrieved  and  also  that  of  any  inhabitant 
of  the  county  shall  be  admitted ;  and  the  SOth  section  directs 
how  the  party  charged  is  to  be  summoned;  and  if  he  do  not 
appear,  the  justice  may  either  proceed  es parte  or  issue  his 
warrant,  or  a  warrant  may  be  issued  in  the  first-instance.  The 
Slst  section  subjects  abettors  of  offences  punishable  summarily 
to  the  like  penalties. 

The  32d  section  enacts  that  the  money  forfeited  for  any 
injury  shall  be  paid  to  the  party  aggrieved,  excepting  when  he 
has  been  examined  as  a  witness,  and  then,  or  in  case  he  be  un- 
known, to  be  paid  the  same  as  any  penalty ;  and  every  sum  to 
be  imposed  as  a  penalty  is  to  be  paid  to  the  overseers  of  the 
poor  or  other  officer  as  directed  by  the  justice,  and  to  the  use 


(d)  Thif  W9S  to  provide  for  bond  fdt  1  Bar.  &  Aid.  134;  1  Burn's  J.  tit.  Con- 
claims  of  right,  see  KennersLey  v.  Orpe,  Tictions,  t26  ed.  83^,  853. 
BoQgt.  517  ;  but  it  must  be  some /air  and  (/)  See  now  the  Game  Act,  1  &  9  W. 
piMuible  colour  of  title.      Hunt  ▼.  An^  4,  c.  3?. 

drew$,  3  Bar.  &  Aid.  341;   Calcraft  w,         (g)Ante,40f,tu(py,9ndaeepost,ch.xn, 

CUfbi,  5  T.  R.  19 ;  Grant  v.  Hutton,  (nWy  as  to  appreliension  without  warrant. 
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of  the  general  county  rate.    And  the  33d  section  provides,  that    chap.  I  v. 
if  the  damage  or  penalty  be  not  paid,  the  offender  is  to  be  ir.&Hi.iwju- 

1.111  1*.  1       "*"  "^^  Real 

imprisoned,  with  or  without  hard  labour,  for  a  term  not  exceed-     Property. 
ing  two  calendar  months,  where  the  sum  and  costs  to  be  paid  " 

do  not  exceed  51. ;  or  four  iqpnths,  if  above  that  sum ;  and  not 
more  than  10/.,  or  not  exceeding  six  months,  in  any  other  case, 
determinable  on  payment. 

The  34th  section  enables  a  justice,  after  a  first  conviction,  to 
discharge  the  offender  upon  his  making  such  satisfaction  to  the 
party  aggrieved  for  damages  and  costs,  or  either,  as  shall  be 
ascertained  by  the  justice.    The  35th  section  enables  the  king  ^ 

to  pardon  the  party  imprisoned ;  and  the  36th  section  enacts 
**  That  in  case  any  person  convicted  of  any  offence  punishable 
upon  summary  conviction  shall  have  paid  the  sum  adjudged  to 
be  paid,  together  with  costs,  or  shall  have  received  a  remission 
thereof  from  the  crown,  or  shall  have  suffered  the  imprisonment 
awarded  for  nonpayment  thereof,  or  the  imprisonment  ad- 
judged in  the  first  instance,  or  shall  have  been  discharged  from 
his  conviction  in  the  manner  aforesaid,  in  every  such  case  he 
shall  be  released  from  all  further  or  other  proceedings  for  the 
same  cause." 

The  act  then  gives  a  form  of  conviction  and  allows  an  appeal 
to  the  sessions,  but  takes  away  removal  by  certiarati  or  other- 
wise, and  contains  the  usual  provisions  for  the  protection  of 
persons  bond  fide  intending  to  act  under  the  act.  (A) 

The  provisions  of  Mt^act,  and  of  that  relating  to  day  poaeh'^ 
ing,  render  it  unnecessary  to  proceed  by  action  for  small  tres- 
passes on  land  when  actual  damage  has  been  committed  not 
exceeding  five  pounds^  or  when  there  is  not  any  substantial 
right  to  be  tried,  or  when  the  wrong-doer  could  not  consider 
that  he  had  a  right  to  do  the  act  complained  of,  or  when  he 
did  not  commit  jt  in  hunting,  fishing,  or  in  pursuit  of  game, 
without  previous  notice,  or  when  on  any  other  account,  as  the 
rank  or  situation  of  the  parties,  it  might  be  inexpedient  to 
adopt  such  summary  proceedings.  The  terms  of  the  enactment 
apply  to  every  injury  that  can  be  deemed  wilful  or  malicious ^ 
and  whether  the  property  affected  were  public  or  private ;  but 
still  the  supposed  injury  must  have  been  tMful  or  malicious, 
and  so  charged,  (t)  and  it  must  have  actually  occasioned  some 
sensible  real  damage,  and  not  a  mere  trespass  in  law;  and 
therefore  the  mere  fact  of  trespassing  and  walking  over  a  party's 


(A)  Sect.  41.  (0  Rexv,  Turner,  R.  &  M.  C.  C.  «S9. 
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CHAP.  IV.  grass  is  not  a  trespass  within  this  act,  though  in  point  of  law  a 
BiBt  TO  Real  ^^^^D^i^^^^i)  actioQ  of  tKspass  might  be  sustainable ;  (J)  and  for 

PaoPBKTY,  the  same  reason  the  power  to  apprehend,  given  by  a  prior^  now 
repealed,  act,  4oes  npt  extend  to  a  mere  trespasser  in  walking 
over  a  field  without  any  right  of  way.(£)  So  the  act  oply 
extends  to  the  party  who  actually  committed  a  wilful  or  malicious 
injury  to  real  or  personal  property,  and  consequently  if  some 
persons  wilfully  seve^  a  fence  from  the  land  and  thereby  damage 
it,  and  another  person^  not  one  of  them,  afterwards  carry  away 
part  of  such  fence  so  previously  separated,  the  latter  cannot  be 
committed  for  so  qarrying  it  away,  though  the  original  parties 
might  have  been  convicted  for  the  prior  injury.  (/)  The  justipe 
18  not  as  a  matter  pf  course  to  adjudge  51.  to  be  paid,  but  must 
ascertain  what  the  value  of  the  actual  damage  in  each  case  has 
been*  and  award  reasonable  compensation  according  to  the 
amount  of  the  actual  iigury  proved,  (m) 

6.  Other  crimi-  6.  With  respect  to  the  other  crimes  and  offences  to  real  pro- 

offe^ef  rela'"**  P^^ty,  and  the  remedies  against  the  hundred,  the  7  &  8  Geo. 

ting  to  real  4,  c.  S7,  repealed  qiost  of  the  prior  enactments,   excepting 

natore^of  Ur.  those  we  have  considered    relative  to*  forcible  entries  and 

oenjf  or  of  detainers,  and  a  few  others,  which  still  remain  provided  for 

arson,  &c.,  pro-  '  .  ' 

vided  for  by      either  at  common  law  or  by  the  particular  enactments  we  have 
liu^?^',tu  i^^^  considered,.   And  the  7  &  8  Geo.  4^  c.29,  contains  the 

new  encKtmenU  relative  to  offences  partaking  of  larceny^  such 
as  burglaries,  sacrilege,  housebreaking,  robberies  in  houses^ 
and  other  enumerated  buildings  and  places,  especially  in  parks 
and  places  where  deer  are  usually  found,  warrens,  fisheries, 
trees,  shrubs,  fruit,  vegetables,  and  offences  by  separating  or 
stealing  glass,  wood^work  and  fixtures,  and  materials,  from  the 
buUdtngs  or  land,  whether  by  lodgers  or  others.  (») 

The  7  &  8  Geo.  4,  c.  30,  besides  the  general  clauses  against 
9maU  injuries  n9i  exceeding  Jive  pounds,  which  we  have  just 
notieed,  (o)  eohlains  the  new  .and  particular  enactments  againat 
tonsiderabk  nudieious  injuries,  as  by  burning  or  arson,  or 
riotous  demoliticin  in  part  or  in  the  whole  of  certain  building, 
or  setting  fire  to  or  drowning  coal  or  other  mines,  destroying 
sea-^banks,  damaging  any  navigataoii;  public  bridges,  setting 


(j)  ButUr  V.  TurUy,  t  Car.  St  P.  565.  ^kioua  Injuries. 

(fc)  Per  Best,  C-  J.  Dewey  v.  White,  (m)  Rex  v.  Harper,  1  Dowl.  &  R.  ««S. 

M.  &  M.  C.  N.  P.  56.  (n)  See  the  enactments  and  some  de- 

{l)  Rtx  V.  Harper,  1  Dowl.  &.  R.  925  ;  cisions  thereon,  ante,  161  to  203. 

see  the  form.  Bum's  J.  26  ed.  tit.  Ma-  (o)  Ante,  407. 
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fire  to  any  crop  of  cohi^  ffrnm,  or  pulde^  whether  stJundihg  or    CHAF.  lY. 
cut  down,  or  to  any  heathi  gorze,  furze,  or  fern  wheresoeriar  n*.,  to'riIl' 
jfrowing,  destrojring  or  injuring  trees,  shrubs,  fruil,  or  vege*-    P«opBBTy. 
tables,  fences,  walls,  gates,  or  stiles ;  (p)  and  the  attempt  to 
commit  arson,  although  unsucc^ssfiilj  was  considered  a  misde- 
meanor at  common  law.  (q) 

The  Hundred  act,  7  &  8  Geo.  4j  c.  81,  contains  the  enact- 
ment defining  the  injuries  and  offences  for  which  the  hundred 
are  Iiafrte  to  make  private  compefisation,  and  prescribing  the 
proceeding  to  enforce  saeh  compensation^  which,  though  be&re 
limited  to  SOO/.,  is  now  to  be  the  full  extent  of  the  aijary. 
These  injuries  are  now  confined  to  arson,  or  setting  fire  to^  or 
tn  part  or  in  the  whole  demofishing,  houses  and  certain  specifteft 
buildings,  and  those  only  when  committed  by  ^^v^a^pevsofi* 
feloniously,  rioiomly,  and  tumulfuously  assembled.(r)  The 
liability  of  the  hundred  to  make  compensation  for  other  iitjttrie^ 
was  repealed  by  the  7  &  8  Geo.  4,  c.  S7. 

When  considermg  each  particular  kind  of  Real  Property,  the 
above  enactments,  as  applicaple  to  eaich,  have  belfii  stilted,  and 
we  shall  not  therefore  repeat  them,  (s)  It  will  he  observed  that 
many  of  the  enactments  are  merely  repetitions  in  the  saHie  terms 
as  in  the  former  repealed  acts,  and  consequently  many  former 
decisions  and  parts  of  treatises  will  continue  to  be  applicable. 
Thus  the  term  ** Burglary"  is  used  as  before,  although  the  place 
where  it  may  be  committed  has  been  propierly  limited  and  filled 
to  the  principal  mansion,  or  to  some  building  immediately  co'ti* 
nected  with  the  same,  and  ho  longer  extends  gen^al^fr  to  the 
whole  curtilage ;  (/)  but  as  to  the  hour  oxiime  of  the  night  whcai 
the  ofience  may  be  committed,  that  is  regulated  ^nd  to  bis  as* 
certained  by  the  former  decisions,  (er)  Anciently  the  day  Was 
accounted  to  begin  only  at  ^un-rising  and  t6  end  immedialely 
upon  "suh-^et,  but  the  pre^sent  rule  is,  that  if  (here  \ie  dAy-light 
or  twilight  (t?)  enough  begun  or  left  to  discern  a  man*8  foce,  the- 
entry  cannot  be  deemed  burglarious,  {x)  It  will  be  cfhserved, 
t^at  although,  as  to  night  poaching  and  day  poachnng,  the 
legislatufe  hiive  deflfned  the  precise  iime  when  tiighlt  and  day 
shall  be  deemed  to  commence,  (^)  the  predse  time  when  bur- 
glary may  be  comnfltted  is  le^  to  proof  as  to  the  degreie  of  li^ht 

(p)  See  the  enachnent  and  decbious,         (u)  3  Intt.  65  ;  1  Hale,  550;  't'E^i, 

ante,  161  to  SOS.  P*  C.  509 ;  S  Leach,  710  -,  4  Bla.  C.  SS4. 

(9)  1  WUs.  199.  (v)  Latin,  ereputculum,  from  crepenu, 

(r)  See  decisions  <m    tKts   a^,  piu,  doubtfol,    dark,  or  nnoertda;    Frcnob^ 

cb.  vi.  and  Chit  Col.  Stat.  tit.  H«hdrod.  cntputtuk, 

(s)  AiU$f  161, 165,  168  to  «te.  M  Supra,tioU  (u). 

(t)  AnU,  169,  170, 175.  (y)  AnU^  401 ,  40S. 


41S  RIGHTS  TO  REAL  PROPERTV, 

CHAP.  IV.     existing  at  the  time  the  offence  was  committed.     But  on  the 

tX     Am  TTT     1^ 

RIBS  10  Riir  ^^^^^  hand,  if  the  entry  be  certainly  before  twilight  has  com- 
Phopbrty.     mencedy  or  after  it  has  ceased,  then  the  circnmstance  of  the 
night  being  exceedingly  moonlight  will  not  prevent  the  offence 
of  burglary  from  being  complete,  (z) 


Criminal  inju-         INCORPOREAL  property,  from  its  nature,  is  subject  compara- 

nes  and  of-  a»1j.  e*  ••!•••  gw>  •»         ^  •    t  . 

fences  to  Ikcor.  ^vely  to  very  few  criminal  injuries  or  offences,  and  certainly  not 
poRBAL  pro-      to  most  of  those  affecting  corporeal  property.  When,  however, 

such  criminal  injuries  are  recognized  by  law,  we  may  observe 
that  there  are  generally  three  descriptions  of  remedies  or  pu- 
nishments: ^rst,  the  preventive ;  secondly^  those  for  compen- 
sation, usually  only  afforded  when  the  injury  was  at  most  a 
misdemeanor ;  or  thirdly^  punishments  either  at  common  law 
or  under  particular  enactment.  We  may  premise  that  no  in- 
jury to  real  property  incorporeal  can  be  considered  a  crime  or 
an  ofience,  unless  it  affect  not  merely  one  individual,  but  the 
public  in  general,  or  a  great  many  individuals. 

In  case  of  crimes  or  offences  to  public  ways  or  to  navigable 
rivers  or  watercourses,  or  to  any  other  public  incorporeal  right, 
and  in  which,  at  least  in  the  eye  of  the  law,  all  the  public  are 
interested,  any  individual  may  adopt  proceedings  of  the  above 
nature.  Thus  he  may  by  his  own  act  abate  or  remove  any  ob- 
struction to  a  highway  or  public  watercourse,  and  it  is  said  in 
so  doing  need  not  observe  that  care  in  avoiding  injury  to  ma* 
terials  as  in  abating  a  private  injury,  {a)  though  no  one  is  re- 
commended to  act  upon  the  supposition  that  that  doctrine,  which 
has  been  denied,  would  ultimately  be  holden  sound  and 
tenable.  If  the  obstruction  be  in  progress  or  continuing,  a 
Court  of  Equity  will  by  injunction  prevent  it.  (6)  If  the  offence 
complained  of  consist  in  the  non-observance  of  a  clear  public 
duty,  then  the  Court  of  King's  Bench  will  interfere  by  man- 
damus, but  if  the  obligation  or  the  offence  be  doubtful,  that 
Court  will  leave  the  parties  complaining,  first  to  establish  the 
right,  or  duty,  or  obligation,  and  the  offence,  upon  an  indict- 
ment at  common  law,  and  not  interfere  till  a  subsequent  appli- 
cation, (c)  If  any  individual  has  sustained  actual  and  particular 
injury  from  the  obstruction  or  other  nuisance  to  the  public 

<s)  4  Bla.  C.  924.  197, 198.  €00,  203. 

(a)  Lodie  v.  AmoULf  i  Salk.  458  ;  and  (c)  R$x  r.   Carpontwn  of  Plymouth, 
see  fniljT  pott,  chap.  vii.  K.  B.,  A.  D.  1832. 

(b)  See  fully  post,  chap,  viii.,  and  ante. 
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right,  then  we  have  seen  he  may  proceed  in  an  action  on  the     CHAP.  iv. 
case  for  private  and  particular  satisfaction,  (d)     Or  for  nominal   j^",^  to  Real 
punishment,  though  usually  in  effect  to  compel  specific  relief,  or     Prop»rtt. 
repair,  or  performance,  any  person  may  indict  the  party  occa- 
sioning an  obstruction  or  nuisance,  or  neglecting  to  repair,  for 
his  ofience  or  neglect,  and  this  either  at  common    law,  or 
under  the  General  Highway  Act,  (e)  or  the  Turnpike  Act,  {/) 
or  a  Canal  Act,  or  some  local  act ;  or  sometimes,  as  under  the 
Highway  Act,  he  may  proceed  more    summarily  under  its 
provisions. 

All  public  nuisances  in  general,  and  more  particularly  as  they 
affect  the  habitation  of  houses,  and  the  passing  along  high- 
ways, and  consequently  what  may  be  termed  public  incorporeal 
rights,  are  remediable  either  by  similar  preventive  measures,  or 
by  civil  action  for  compensation,  or  by  public  prosecution,  as  on 
the  behalf  of  the  public.  Each  of  these  in  their  order  will 
hereafter  be  fully  and  practically  considered. 

(d)Ante,  11.  (/)  3  Geo.  4,  c.  1«6. 

(<}  13  Geo.  5|  c.  78. 
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Abatemtnt, 

of  privftte  nnimice*,  31,  385,  ch.  vu. 
to  BuiMnett  toooBunoiM,  id,  395* 
of  public  nouaDcet,  412,  eh.  tu. 


1.  of  females  or  childreo, 
under  sixteen,  40. 
cliild-etealing,  40,  41. 
of  a  8on  when  actionable,  63. 
t.  ofaMmntice,  70. 
AhtaimU  Righti  of  persons,  3«  to  53^ 
Jftttmct.    See  Vtndor  and  Purehater, 
of  title  to  estate,  998. 
custody  of,  304. 

more  or  less,  180« 
Actum, 

when  a  remedy  merged  or  only  suspended, 
10, 11. 

for  particular  damages  occasioned  by  public 
injury,  11. 

for  small  damages,  when  improper,  93. 

when  preferable  to  indict,  41. 
Aeti  of  Parliament , 

private,  title  by,  340. 
Administration, 

statutes  relatiacf  to,  99  &  f3  Car.  II.  c.  10, 
and  99  Car.  II.  c.  30. 

title  to  perwrnalty  under,  108  to  110. 

table  of  next  of  kin  and  distributions,  108 
to  110. 

when  no  action  for  distributive  share,  110. 

no  action  by  legatee  under  admiuiatration 
bond  until  alter  decree,  8  B.  &  Cress*  151 . 
Admittanee,    See  Copykotd* 

alienation  by,  349* 
Advertisemetit.    See  Contract* 

may  bind  as  a  contract,  114  to  116. 

of  sale  of  an  estate  whea  binding  and  how 
to  be  framed,  995. 

what  to  contain  and  how  framed,  995,  6. 
Adwwaons,  915.     See  Church.    Bectory. 

in  general,  915  to  918. 

remedies  for  injuries  to,  id.  398. 
Aftermath,  181. 

named  in  a  statute  or  at  common  law  is 
attained  the  day  before  anniversary  of 
birth,  1  Sid.  169;  1  Keb.  589;  i  Salk. 
44;  Raym.  84;  1  Bla.  C.46d,n.  13. 
Agreement.  See  Contract,  119  to  ISO.  Fsaior 
and  PiifvAswr. 

ezpedieney  of,  before  oonveyance,  993. 

between  vendor  and  poiehaser  of  realty*  995. 

for  lease,  300. 

to  secure  money  on  mortgage,  &c.  300. 

suggested  form  of,  for  a  lease,  300. 
AliinaHon.    See  C'Cnneymnee. 

power  of,  incident  to  what -estates,  949. 


Alienation — (continued.) 

forfeiture  by,  of  too  lai;geiatarest,  943. 

title  ky,  991  to  365. 

by  feoffment,  991  to  308. 

by  deed,  991. 

what.  4BMis,  991  to  340.    See  DsnIs  afid 

particular  beads* 
by  matter  of  record  in  general,  340. 

1«  private  statuie,  ib. 

9.  King's  graat*  341- 

3.  fineSf  tk 

4.  recoveries,  i6. 

by  euMan^  asau  tihe  case  of  cppyhplds,  345. 

1.  surrender,  347. 

9.  psessntsaent,  348. 

3.  admittance,  349. 
by  devise  J  351.    See  I>niiir. 
Alteration, 

of  a  conveyanoe,  when  does  not  psevi^nt 

estate  passing,  304. 
Ancient  jAgkte,4t06.  See  AppendasU.  Presmption, 
right  to,  906  to  908. 
ri^ht  to,  seriated,  984  to  986. 
iayuries  to,  in  general*  395»  4. 
remedy  for  iaiuries  to,  394. 
Animals,  87  to  89.  , 

enumerated,  and  injuries  to,  and  remedies, 

87  to  89-^130  to  144. 
ordinarily  kept  confined,  87,  89. 
when  .a  dead  animal,  to  be  so  described,  86. 
cruelty  tc^  how  punished*  137. 
poisoning  of,  t6. 
poisoning  fisheries,  193. 
Amusutiani  to  Und,  &c 

how  far  privileged  as  realty,  149. 
Annuitits,  995. 
Afpaniant  or  Appurtenant,  or  Appurtenances,  153 

to  159.    See  Ptvscr^iofi,  982. 
.  terms  not  strictly  applicable  to  jmnonal 

things,  86.. 
terms  as  applied  to  realty  defiBed,l53  to  159. 
when  land  or  coporeal  seal  properly  cannot 

pass  under  it»  154. 
requisites  of,  in  general*  153  to  159. 
must  be  appropriate  to  tha  thing  to  which 

attached^  155. 
appoKtiooment  of,  156. 
severance  and  in  gross,  tK 
oBtiaguishment  of,  by  unity  of  seisin,  156, 7 

^989. 
not  of  a  way  of  necessity,  9  Bing.  76. 
nor  watercourse,  915. 
what  words,  as  *'  therewith  futd,"'  essential 

to  a  new  grant,  156, 7. 
**  belonging  to"  will  not  create  a  new  grant 

of  way  after  extinguishment,  Barbw  v. 

Rhodes,  19  Jan.  1833*  K.B. 
what  alteration  of  principal  thing  does  not 

prejudice  appurtenant*  157,-907, 8. 
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Apptndant — (eontin  u§d.) 

what  passes  under  words  "  with  the  appur- 
tenances/' 1&7  to  169. 
Apportionment,  156* 

Apprehension,  19,  SO,  ch.  vii.     See  Arr$$t. 
Apprentice,  70.     See  Master  and  Apprentice, 

suggested  form  of  indenture,  70. 

right  of  master,  ib. 

habeas  corpus,  when  master  cannot  have,  t6. 

apprentice  to  apply  for  habeas  corpus,  ilu 
ch.  viii. 

correction  of,  71. 

obligation  to  instruct  continues,  ib. 

return  of  premium,  ib, 

duty  of  master  to  maintain,  &c.  71,  2. 
Appurtenances.    See  Appendant  and  Appurtenant. 

term  defined,  133, 157. 
Arbitration, 

when  compukory  or  Toluntary,  22. 

1.  under  Friendly  Society  Acts,  2,  22. 

2.  disputes  between  servants  in  trade  and 
master,  21,  141. 

▼olontary,  2,  21, 141,  post,  toI.  ii. 
title  by  award,  S28. 

when  a  public  offence  may  be  referred  to»  17. 
Areoy 

defined,  176. 

apprehending  Tagrants,  176. 
Arrest,  19,  20,  ch.  vii.    See  Apprehension, 
of  dead  body  illegal,  52. 
when  may  be  without  warrant,  19,  20, 

ch.  vii. 
when  by  warrant,  &c.  ch.  viii. 
found   emnmitting,  meaning  of  term,  and 
when  may  arrest,  137,  n.  (i). 
Arson,  136,  410.     See  Maliciout  Injuries, 
ioiury  by,  to  personal  property,  136. 
injury  by,  to  real  property,  400,  410,  411. 
liability  of  hundred  to  compensate,  411. 
aj  it  respects  what  buildings,  171. 
Assault,    See  Attempts*   Batteries. 
defined,  37. 
common,  ib. 

special  assaults  particularly  punishable,  38. 
how  defended  or  resitted,  38,  ch.  yii.  viii. 
summary  punishment  for,  22. 
suggestion  that  there  should  be  a  summary 
remedy  for  civil  compensation,  23,  n.  (d). 
hazard  of  action  for  petty  assaults,  23. 
Assignment, 

1.  of  personalty, 
title  by,  to  personalty,  106* 
of  a  chose  in  action  by  parol,  t6. 
Toluntary  assignment  of  persenalty  when 
patty  not  indebted  at  time,  valid,  and 
not  within  stat.  Elis.  106, 108,  329  to 
333 ;  1  Sim.  &  Stn.  315;  3  Simoni,  1 ; 
1  Dow.  New  S.  17. 
•doe»  not  pass  after-acquiredproperty,106. 
equitable  assignment  or  mortgage  how 
made,  and  of  necessity  to  give  notice, 
106,  335, 6,  post,  chap.  v. 
lien,  106. 

of  contingent  interest,  what  words  essen- 
tial, 106,  7. 
of  a  copyright,  ho^,  107. 
possession  to  be  taken,  ib, 
notice  to  be  given,  106, 108,  335,  S36, 
post,  ch.  ▼. 


Assignment — (continued,') 
2.  of  realty,  319  to  321. 
of  lease,  319. 

what  only  an   underlease  and  conse- 
quence, 3i9,  320. 
liability  of  assignee  to  lessor,  319  to  321. 

to  protect  assignor,  320. 
how  to  detenuine  liability,  ib, 
assignment  mode  of  conveying  equity  of 
rMlemption,  320, 1. 
Attempts, 

to  murder,  maim,  &c.  punishments,  34. 
to  cause  miscarriage  and  punishments,  35. 
to  commit  rape,  59. 

to  commit  any  felony  punishable  with  im- 
prisonment, &c«  9  Geo.  4,  c.  31,  a»  25. 
Attorney, 

when  not  entitled  to  drafts,  £cc.  304, 5. 
Authority, 

distinction  between  mere  authority  and  pro- 
perty in  land,  239. 
Award, 

title  by,  328. 
Backsides,  176. 
Bankruptcy, 

statutes,  6  Geo.  4,  c.  16;  1  &  2  Wm.  4, 

c.  56. 
title  to  personalty  by,  108* 
Banks,  Sea, 

injuries  to,  199. 
Bargain  and  Sale,  326. 

Baron  and  Feme,  53.    See  Husband  and  Wife, 
Battery, 

what,  37. 
remedies  for,  37. 
Beaconi,  200. 

Beaat  Gates  and  CattU  Gates,  181. 
Bees, 

larceny  of,  87,  88.  ' 

Bigamy, 

punishment  of,  41. 
BUI  of  SaU, 

title  to  personalty  by,  106. 
Birds,  87. 

how  protected,  87  to  89. 

when  confined,  89. 

decoys,  89. 
Birth, 

concealment  of,  35. 
Body  and  lAmbs,  41. 

injuries  to,  by  want  of  doe  care,  41. 
Boroughs, 

right  of  voting  for,  263. 
Botes, 

defined,  and  right  to,  259  to  262. 

trees  blown  down  or  severed,  5  B.  &  Cres. 
897;  8  Dowl.  &  R.  651. 
Boundaries  of  Estates,  196. 

expediency  of  ascertaining  them,  196,  pott, 
ch.  viii. 
Boundary  Line*    See  Hedges, 

where  land  adjoins  higbway,  &c.  195. 

necessity  for  keeping  up,  196,  ch.  viiL 
Breaehee  of  Contract,  13.  See  Contraet,  Covetiant, 
Bridges,  198. 
Bruises, 

what,  37. 
Buildings, 

de&ied,  171. 
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Bmldmg9-^contwued,) 

miif t  answer  deacription  at  time  of  iDJaTji 

148. 
offences  in,  panishable  bow,  171, 179. 
larceny  in,  172. 
malicioQs  injuries  in,  179. 
for  what  injuries  in  or  to,  bandred,  liable, 
17S,17S. 
BuU^haHmg, 

not  within  act  against  cnielty  to  animals, 
1S3. 
Burgagt,  167. 

Burglary,  167  to  171.  See  Masuage.  Curii' 
lag: 
place  of  commiting  now  limited  to  dwelling 
boose  or  some  building  actually  com- 
municating either  immediately  or  by 
means  of  a  covered  and  inclosed  pas- 
sage, 169  to  171. 
curtilase  now  limited  to  what  as  respects 

barglary,  169, 175. 
bnt  suJi  the  stealing  within  curtilage  par- 
ticularly punitbable,  175, 176. 
at  what  time  of  night,  411. 
Barial, 

rights  of,  50. 
CanaU,  95,  197. 

injuries  and  offences  in,  or  to,  197, 198. 
Canal  Sharu,  95, 197^. 
Caftur§, 

action  for,  only  in  a  Prise  Court,  9,  n.  (6.) 
Holt,C.  N.P.I  13. 
Comal  KiuwUdgg, 

of  female  children,  when  or  not  capital,  40. 
attempt,  particularly  punishable,  0  Geo.  4, 
c.  31,  s.  95. 
Cart'bot$,  £60. 
Cat, 

when  not  protected  by  law,  88. 
GialUngtt  and  Fights,  36. 

defined,  and  how  punished,  S6. 
bow  prevented,  36,  ch.  viit. 
Chapel,  164. 
Cham,  222. 

CharaeUrt  ofttrvantt,  S^e,  78. 
giving  of,  78,  7  Bing.  105. 
slander  of,  78,  45,  46. 
ChUdran,    See  Parmt  and  ChUd,  61 . 

carnal  knowledge  of  female  children,  40. 
cruelly  or  starving  of,  34. 
abduction  of  females  under  sixteen,  40. 
abduction  of  any  child  or  child  stealing,  40, 

44. 
parent's  coptroul  over,  64. 
donations  to,  65. 
father  compelled  to  maintain,  65. 
property  of,  68. 
ChMtt  in  Action,  99. 
defined,  99. 

distinction  between,  and  things  in  posses- 
sion, 99. 
injuries  to,  140,  143. 
eivU,  140. 
criminal,  143,  144. 

no  minishment  except  in  case  of  wills,  144, 
under  7  &  8  Geo.  4,  c.  30,  s.  24. 
Church,  Chaftel  and  Cknrdk-yard,  164. 

fixture  in,  when  protected,  162. 
Ckkreh  Yard,  51,  164. 

VOL.  I. 


Civil  Takingt, 

of  personal  property,  130. 

without  crime,  ISO.    • 
CUrks,  80.  See  Maiter  and  Clerk, 

discharge  of,  81. 

embezzlements  by,  133, 134. 
Clote, 

term  defined,  160. 
Comment,  210.    See  Appendant, 

rigbu  to,  210  to  214. 

affected  by  2  &  3  Wm.  4,  c.  71,  284  to 
286. 

of  a  manor,  167. 

words  essential  in  case  of  extinguishment, 
156, 157,  210  to  214. 

injuries  to,  in  general,  394. 

remedies  for  injuries  to,  394  to  397. 
Common  rf  Fishery,  224, 
Commiisioners  rf  Sewert, 

when  cannot  sue,  239. 
Compemationi, 

for  batteries  and  wounds,  38. 

for  illegal  imprisonment,  49. 
Compromiu, 

when  legal,  of  a  public  off'ence,  17 ;  3  B  & 
Adolp.  237.' 
Concealment  tf  Birth,  35. 
Conies,  89. 

how  protected,  89. 
Conditions  of  Sale.  See  Advertisement,    Contract. 

of  an  estate,  295. 
Conjirmatiou, 

conveyance  by,  315. 
Contracts,  112  to  ISO. 

title  to  personalty  bv,  108,  lit. 

I.  General  rules  and  points. 

1.  Several  descriptions  of,  112. 

2.  Consideration  when  essential,  113. 
Recitals  in,  utility  of,  113. 

3.  Peculiar  use  of   having  contract  of 
record  or  under  seal,  114. 

4.  Proposab  for  a  contract  when  bind- 

ing, 114  to  116,  295. 

5.  When  contract  must  be  signed,  116, 

117. 
When  sale  of  growing  crops,  93. 

6.  When  equity  will  aid  want  of  written 

contract  in  cases  of  fraud,  117. 

7.  When  contract  may  be  collected  from 

several  documents,  118. 

8.  All  proper  and  intended  terms  to  be 

eipressly  specified,  118,  293,  294. 
When  courts  will  not  supply  omissions. 
Id. ;  2Sim.&  Stu.  420  ;  6  Ves.  34; 
1  Meriv..l5. 

9.  Time  of  perforpiance  when  material, 

120, 122. 

10.  Precautions  by  sureties  by    bond, 
82,  83, 122. 

11.  Necessary  certainty  in  contracts,  123. 

12.  Mistakes  in  contracts  how  and  when 

reformed  in  equity  or  aided  at  law,i6. 

II.  Particular  Contracts,  124  to  130. 

1.  Precautions  in  contracts  of  sale,  125. 

See  Vendor  ^  Purchaser. 
S.  Precautions  in  guarantees,  82,  83, 120 

to  129. 
when  Court  of  Equity  will  prevent  breach 
by  injunction,  141,  ch.  viii. 
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Contraeti-^continuid,) 

when  eqaity  will  decree ,  specific  peiibrm- 
ance,  141,  ch«  x. 

necessary  certainty  in*  123. 
ContusUmSf 

what,  37, 
Conveyancet,      See  Deeds,    Alienation,    Vender 
4f  Purchater. 

requisites  in  fenenJy  SOI. 

premises,  descriptioot  ib, 

signature  and  sealing,  SOS, 

several  kinds,  505. 

rules  as  to  choice  of,  307, 

in  fraud  of  creditors  void,  350. 

Toluntary,  Toid  against  purchasers,  332. 

of  copyhold,  how  effected,  235. 
Conveying  Wordt,  SOt, 
CopyhM, 

tenure  by,  and  incidenU,  230  to  238. 

distiction  between,  and  freehold,  ib, 

corporeal  or  incorporeal  may  be  by,  229  to 
232. 

voting  in  respect  of,  233. 

when  lands  may  be  granted  by,  232, 233. 

freehold  in  lord  and  trustees  unnecessary, 
232. 

subject  to  special  occnpancj,  233. 

what  fine  payalle,  ib. 

fees  to  steward,  233,  234* 

nunes,  lord  cannot  open,  withont  costom, 
234. 

trees,  copyholder  can  cut,  only  for  repairs,  t6. 

lord  cannot  cut,  ib. 

waste,  even  permissive  a  forfeiture,  ii. 

license  to  demise  for  more  than  a  year,  ib, 

forfeiture  for  felony  only  during  life,  235. 

transfer  of,  235.  See  Swrrend^r*  Present- 
msfil.    Admittance, 

equitable  mortgage  of,  ib, 

devise  of,  236. 

seisure,  tpsout^uet  ib, 

how  premises  described,  237. 

alienation  of,  345. 

eurrender,  347. 

presentment,  348. 

admittance,  349  to  350. 

enfranchisement  of,  351. 

devise  of,  364. 
CapsfTighU,  98.    See  Analytical  Table, 

injuries  to,  and  remedies  for,  139  &  note. 
Corn  AenU,  229. 
Corodies,  225. 
Corpereal  and  Incorporeal  Properly, 

distinguished,  150,  203. 

titles  or  mode  of  acquiring  right  to,  272. 
See  Titlee. 
dorrection, 

of  children,  64. 

of  apprentices,  71. 

must  be  moderate,  34, 35,  64, 71. 

i»ot  of  servants,  73. 
Cofti, 

how  far  the  recovery  of,  is  to  be  considered 
in  adopting  a  legal  remedy  in  general, 
26. 

danger  of  suing  for  email  damages,  23,  n.  {d), 

treble,  how  calculated,  27. 

on  summarr  proceedines  when  in  general 
recoverable,  23,  n*  (c)^ 


CoUage,  167. 

what  passee  by  that  tern,  167, 16$. 
Court  Yards,  176. 
Couenantt,    See  Deeds*    CoMtyaneeu 

expediency  of,  preliminary  to  actual  convey- 
ance, 293. 
to  stand  seised  to  uses,  324. 
for  title  and  quiet  enjoyment,  341  to  345. 
Cows,    See  Aninuils,    Horses, 

stealing  of,  no  longer  ounishable  caoitally, 
132. 
Creditors, 

conveyances  in  fraud  of,  contrary  to  IS 

Elis.  c.  5,  330. 
when  bound  by  deed,  30S» 
Creeics,  197. 
Criminal  It^furiest 

distinguished  as  fWewiw,  Misdemeawrs  and 

Offences,  14. 
remiedies  and  panishmwtaia  geaenlt  28  to 

31. 
to  the  person  in  general,  ch*  ii«  per  leium, 

32  to  83. 
to  personal  property  in  general,  ch«  iii.  per 
toium,  84  to  145,  more  particulariy  130 
to  144. 
to  real  property  in  general,  cb«  iv*  per  tst. 

145  to  413. 
to  land,  181. 

more  particularly,  400  to  413. 
Orinnnal  Taldng^, 

of  personal  property,  131. 
Crops,  91,  93.    See  Emblements* 
Crmelty, 

to  infents,  &c.  34. 
to  animals,  3  Geo.  4,  c  71, 137. 
does  not  extend  to  bull  baiting,  ib, 
sembU  any  malicious  injury  now  within  7  it 
8  Geo.  4,  c  30,  s.  24. 
Curtilage,  175. 
defined,  id. 
limited,  ib, 

but  still  a  higher  offence  to  steal  within, 
176. 
Cujus  est  solum  ^us  est  usque  ed  etf  inn,  180« 
Custom, 

title  by,  to  personalty,  103.  ^ 

title  to  incorporeal  property  by,  282  to 

286. 

what,  good  and  what  length  of  user  estab- 
lishes, ib, 

effect  of,  2  &  3  Wm.  4,  c.  71,  upon,  285, 
286. 
Damage,  Illegal,  to  goods« 

remedies  for,  135. 
Damages,  Treble, 

how  calculated,  27. 
Dasiagsf,  wilful  or  malicious,  not  exceeding  bi, 

to  personal  property  when  punishable  sum- 

1    manly,  136, 407,  408. 

to  real  property,  ib.  406. 
Dams  and  Fi^ponds,  193. 
Dead  Body, 

stealing  of,  a  misdemeanor,  52. 
Debts, 

funeral  and  testamentarj,  360. 

charged  on  real  property,  ib. 
Decoy, 

in  general,  188. 
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injufy  to,  89,  |Q9t 


in  giving  diaractar  of  aerf  ant,  wb^n  action- 
able, 78,  79 ;  7  Bing.  105. 
whv^  peconiary  penalty,  79. 
im  contniot  of  sale,  caae  the  proper  remedy, 

14S,  tt.  (d), 
no  action  on  twM  miirepreaentation  of 

credit  of  a  peraon,  9  Geo,  4a  c  14, 140, 

14«.  n.  (g), 
Deedt,  title,  belong  to  owner  of  estate,  95. 
Deeds  in  gentral.    See  Conveyancer^     Vendor  ^ 
Purehaeer, 
didforence  between,  and  aimple  contracts, 

and  atility  of,  114. 
recitals  in,  use  of,  113,  114. 
when  a  deed  necessary  to  conTey,  50^* 
requisites  of  conveyances  in  general,  301. 
all  intended  attpolationa  to  be  inserted,!  19, 

IfO. 
]ireniiaes,  301. 

corenanU  for  title,  34(  to  345. 
who  to  piecttte,  303. 
consequence  of  alterations,  304. 
having  several  operations,  309# 
who  to  elect  bow  it  nhall  operate,  30S. 
custody  of  drafta  of,  3P4. 
regiatry  af,  and  notice  thereof,  305f 
when  necessary,  30^,  pa^,  ch,  f . 
several  kinds  of,  303  to  340. 
general  rules  respecting  the  choice  of,  307« 
operating  at  common  law,  306  to  33t, 
operating  under  statute  of  uses,  27  Hen.  8» 

c.  10,  39t  to  Sf8. 
to  lead  or  declare  uses,  338. 
of  revocation  of  uses,  ib. 
to  charga  and  diacbarge  incombrancea,  ib, 
additional  titles, 
award,  ib, 

marriage  settlement,  3t9* 
conyayancea  to  creditors,  330. 
voluntary  conveyances,  339* 
leg^l  and  equitable  mortgage,  333. 
licenses,  336  to  84^. 
DffmnMee, 

deeda  relative  to  oopreynnces,  391. 
Deer, 

atealing  of,  pvnished,  89, 13i, 
Oipoiit, 

of  deeds,  333. 
Deteent, 

title  acquired  byi  976| 
how  to  claim  and  prove  title  by,  276  to  879. 
table  of,  278. 
D^tenttoni, 

of  person,  imprisonment,  4T  to  49. 
of  goods,  remedies,  135. 
recaption,  replevin,  or  detinue,  flee*  135. 
Devite,    See  WiU.    TetiitmenU 

alienation  of  real  property  by,  351. 
statates  respecting,  351,  35^. 
1.  What  thingi  devisable  under,  353. 
f ,  Extent  of  estate  whether  legal  or  equitable, 
354. 
what  estatei,  testator  must  have  at  date  of 
will,  355. 
5.  Form  and  requisites  of  wiUi  357. 
testator's  signature,  ib. 


DevUe — (eantinutd. ) 
4^  Atteated  and  subscribed  by  three  vitaeasea 
in  testator's  presence,  359. 

5.  Construction,  pleading  and  4ef iae  to  heifi 

361  to  369. 
specified  devisee  not  liable  to  ademption. 

6.  revocation  and  republication,  363,  364, 

7.  Devises  under  nowers,  364. 

8.  Devise  of  copynold,  364, 365. 
tuggetud  form  of  a  mil  ejf  realty  end  ptr- 

sonalty,  360. 

in  tail  general  male  and  female,  96X* 

in  tnil  special,  ib, 

short  devise  in  strict  settlementi  ib^ 

of  life  estate  in  prffssatt,  i6. 

of  life  estates  in  remainder,  362, 

in  remainder  lo  females  as  tenants  in  com- 
mon, ib, 

devised  bequest  of  residue  of  property,  ib. 

appointments,  executors,  111,  362. 

attestation,  ib. 
Dignities  and  Offices^  221, 
Diseiamer, 

When  a  forfeiture,  287. 
Distinctions, 

between  legal  and  equitable  rights,  intereata 
and  estates.  365. 

1.  As  to  personalty,  (6. 

2.  As  to  real  properly  and  chattels  real,  367, 
independently  of  legal  proceedings,  tft. 

Diitriftuiioni,  stat«te  of,  108, 11Q«    See  Admmis^ 

tratien,  108, 
Distress, 

foT  rent  must  be  due  under  a  demise,  140, 
ch.  vii. 

party  distraining  must  have  reversion,  t6. 
Ditches,  193.    See  ffe^gei.     1  B.  &  Cre#.  71. 
Docib,  197. 

injuries  and  offences  in  or  to,  197, 198. 
Di>gf, 

stealing  of,  how  punished,  89. 
DogSpean,  406,  407. 
Donatio  mortis  causa,  104. 

title  by,  to  personalty,  ih. 

now  extends  to  bills  of  exchange,  noteff,  &c. 
105. 
Dsnelumf  to  Children, 

when  and  how  to  be  framed,  65,66. 
Dewtr, 

how  recovered,  380. 
Drstfts,  who  entitled  to,  304.  305. 
Duties, 

what  not  enforced  by  law,  2,  n.  (e). 
DweUing'Housc,  167, 168.    See  Manage. 

defined,  t6. 

in  criminal  proceedings  now  the  technical 
term,i6. 

as  in  burglary,  ib. 

in  larceny,  171. 

but  the  word  houH  is  used  aa  to  malicious 
injuries,  178. 

ground  adjoining  a  dwelling  house,  ib. 

what  is  a  dweUing-house  aa  respects  burglary, 
169  to  171. 

what  a  curtilage  aa  reapecta  bafgUuy,  176. 
Easement.    See  lA^te* 
Eggs  of  Birds, 

protected  by  game  act,  1  &  f  Win.  4>  c  32, 
137,404« 
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Eggt  of  Birdt^eontinued,) 

when  stealiog  of,  larceny  at  common  law, 
87. 
l^ectment,  379.    See  Ouifen . 

one  of  twelve  remedies,  ib, 
Embetdement,  133.      See  Larceny,      False  Prt' 
tenee, 
what  and  how  ponishable,  133, 134. 
Emblements,  91. 

defined,  91  to  94, 161. 

when  belong  to  execator  and  not  the  heir, 

91  to  94. 
when  landlord  entitled  to,  if  lease  forfeited, 

7  Bing.  154. 
crops  of  natural  ^rass  belong  to  heir,  9S. 
deTisee  when  entitled  to,  99, 
•ale  of  growing  crop  not  within  Statute  of 

Fraads,  93. 
nor  of  underwood  or  growing  trees,  ib, 
who  entitled  to,  261,  262. 
"Enfranchisement,  351. 
Equitable  Estates  and  Interests, 

distinction  between,  and  legal,  7,  8,  522  to 
324,  365  to  373. 
Equitable  Mortgages,  335, 106,  7,  8. 
J^heat, 

title  acquired  by,  279. 
EstaU, 

term  defined,  159. 

1.  means  only  the  thing,  ib, 

2.  means  the  interest  in  the  thing,  ib, 
seTeral  kinds  of,  by  what  words  created  and 

incidents  of,  241  to  264. 
in  fee  simple,  241. 
in  fee  tail,  246* 
for  life,  246. 
for  years,  247,  252. 
from  year  to  year,  254. 
at  will,  256. 
at  sufferance,  257. 
Estates, 

1.  meaning  of  terms  are  two —  * 

1.  the  thing,  159,  249- 

2.  the  tnt^mt  in  the  thing,  ib, 

2.  incidents  of,  in  general,  242. 
power  of  alienation,  ib, 

forfeiture  by  transferring  a  larger  estate, 
243, 287. 

distinctions  between  freehold  and  lease- 
hold, 244. 

3.  several  kinds  of  words  creating,  and  in- 

cidents, 241  to  264. 
in  fee  simple,  245  to  250,  258. 

by  what  words,  247. 

incidents,  258  to  264. 
in  taU,  246,  250,  258. 

by  what  words,  250. 

incidents,  258  to  264. 
for  life,  246,  251,  258  to  262. 

by  what  words,  251. 

incidents,  259  to  264. 
for  years,  247,  252,  259  to  262. 

by  what  words,  252. 

incidents,  259  to  264. 
from  year  to  year,  254,  259  to  262. 

by  what  words  and  incidents,  254. 

incidents  of,  259  to  264. 
at  wUl,  256,  259  to  262. 

by  what  words  and  incidents,  256. 


EtCoMs— (eonttfittsd.) 

incidents,  259  to' 262. 
at  sufferance,  257,  259  to  262. 

by  what  words  and  incidents,  257. 

incidents,  259  to  262. 
of  mortgagor  and  mortgagee,  257,  8. 
right  of  voting  in  respect  of  each,  262  to 

264. 

4.  Times  of  enjoyment,  264  to  268. 
in  possession,  264. 

in  remainder,  265  to  268. 

does  not  create  a  settlement,  10  B.  & 

Cress.  62. 
in  reversion,  265  to  268. 
most  be  an  actual  injury,  t6,  1  B.  & 

Adolp.  391. 

5.  Number  of  owners, 
pirceners,  268. 
joint-tenants,  269. 
tenants  in  common,  270. 

6.  Modes  of  acquiring  or  losing  interest  in, 
272  to  365.  See  Alienation,  Conveyance, 
Copyhold,   Descent,  Devise,    Lease. 

7.  distinctions  between  legal  and  equitable 

interests,  365  to  373. 
Estates  of  Inheritance, 

how  and  by  what  words  created,  247. 
Estates  or  Interests  in  real  property, 

the  different  lands  and  general  outline,  238. 

distinction  between  interest  and  mere  au- 
thority over,  239. 
Estovers,  261.    See  Botes, 
Eviction.    See  Ouster,   Ejectment, 
Exchange, 

conveyance  of  estates  by,  312. 
Exposure,  indecent,  40. 
Extinguishment, 

sufficient  to  create  a  fresh  grant,  156. 
False  Imprisonment,  48« 

defined,  ib. 
False  Pretences,  134. 

what  are  or  not,  and  how  punished,  ib, 

not  a  false  warranty,  ib, 

not  obtaining  money  on  second  mortgage,  ih, 

alitor  if  a  conspiracy,  ib, 

civil  action  ease  for  deceit  before  credit  ex- 
pired, i6.  9  B.  &  Cres.  59. 

civil  remedy  not  merged,  ib. 

may  re-take  goods  or  sue  in  detinue,  when, 
130, 131, 134.  9  B.  &  Cres.  59. 
Family  Arrangements,  67. 

defined,  Uf. 

when  sustained  in  equity,  ib. 
Farm, 

defined,  160. 
Father,  61.    See  Parent  and  Child. 
Fee  Farm  Rents,  228. 
Fee  Simple,    See  £frat«f. 

estate  in,  245. 

by  what  words  created,  248. 
Fee  Tail,  246.    See  Estates, 
Felony,  what,  14. 

what  not  a  felonious  taking,  131. 

when  felony  merges  or  only  suspends  civil 
remedy,  10. 
Female  Children, 

carnal  knowledge  of,  40. 

abduction  of,  ib. 
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Fenat,  193.    See  Hedgu,  195  to  196. 

injoriet  for  not  repairing,  388. 
Ftajfmtnt,  308. 

1^  common  law  verbal,  but  altered  by  ■tat. 
against  frauds,  292,  3. 

in  general,  308. 
Femi, 

stealing  of,  not  larcenvi  87  to  89. 
Fteld,  : 

term  defined,  160. 
FighU  and  CkaUengti,  36  < 

how  punished,  ib, 

how  prevented,  t6,  ch.  viiL 
Finn  and  lUeovtr'm, 

alienation  by,  341. 
Fish,9r.    SeeFitheria. 

how  |irotected,  87  to  89. 

stealing  of,from  water  belonging  to  dwelling- 
house,  192>  3. 
Fi9hgrut,  189. 

ponds,  watercourses,  rivers,  water,  fish  and 
fisheries  in  general,  189  to  193. 

fish  ponds,  193. 

navigable  rivers,  197,  8. 

several  fisheries,  free  fishing,  common  of 
fishery,  324. 
Fuh  and  Fithgriei,  189. 

in  general,  ib, 
Fuh  Pondt  and  Dam,  193. 
Fixtures,  94, 161. 

defined,  ib, 

property  therein,  ib, 

law  respecting,  in  general,  94,  95. 

injuries  to,  remedies  and  punishments,  162. 

protected  from  larceny  and  malicious  in- 
juries, 95. 

how  to  describe  offence  to,  excepting  against 
tenant,  138,  9. 
Fold  CourteSf  182. 
ForeibU  Entritt  and  Detainers, 

defined,  and  dvil  remedies,  375, 6, 7,  ch.  vii. 
ch.  z. 

criminal  punishments,  401. 
Forfeiture, 
.    title  by,  to  personalty,  103. 

title  by,  to  realty,  286. 

bj  crime,  286. 

what  alienation  a  forfeiture,  243,  4,  287. 

by  disclaimer,  when  a  forfeiture,  287. 

by  lapse,  288. 

by  simony,  tfr. 

bjr  breach  of  covenant  and  conditions,  i6. 
what  a  waiver,  288  to  291. 
when  relief  against  and  where,  289,  290. 

title  acquired -by,  286. 

when  may  enter  under  clanse  in  lease,  141. 
i^gtry,  143. 

in  general,  tfr. 

instrument  need  not  be  available,  tfr. 

ci^tal  punishment  when  taken  away,  ifr. 
Forwa, 

of  license,  54. 

of  oath  on  application  for,  tfr. 

of  publication  of  bans,  55. 

of  certificate  of  publication,  ifr. 

of  register  of  marriage. 

soggeated  term  of  settlement,  5^. 

of  danse  in  apprentice  deed,  71. 

of  a  will  of  personalty.  111. 


ForrM^iconiimied,) 

of  words  to  continue  or  revive  an  extin- 
guished right,  156,7,  214. 
of  table  of  descent,  278. 
of  agreement  for  lease,  300. 
of  a  will  of  land  and  personalty,  360. 
Fo\b\s,    See  Animals, 

poisoning  actionable,  137. 
tembU,  punishable  under  general  clause  in 
Malidous  Injury  Act,  7  £  8  Geo.  IV.  c.  SO, 
s.  24. 
Franduses,  221. 
Frauds,  statute  against, 

how  it  affects  contracts  of  sale  of  personalty, 

93, 125,  6. 
when  a  sale  of  growing  crops  not  within  it, 

93. 
how  it  affects  guarantees,  126,  7. 
how  it  affects  agreements,  &c.  relating  to 
land,  292,  3,  337. 
Fraudulent  Conoeyanees, 

in  fraud  of  creditors,  contrary  to  13  Elix. 

c.  5,  330. 
in  fraud  of  purchasers,  ccmtrary  to  27  £lix. 
c.  4,  332. 
Froe  Fishery,  224.    See  Fish«ry. 
Freehold, 

tenure  by,  230. 

inddents  distinguishing  from  copyhold,  230 

to  232. 
distinction  between,  and  leasehold,  244. 
of  inheritance,  right  to  vote  for  members  of 

parliament  in  respect  of,  262. 
for  life,  right  to  vote  for  members  of  parlia- 
ment in  respect  of,  263. 
cannot  by  common  law  conveyance  com* 
mence  in  futuro,  alitor  by  conveyance 
under  statute  of  uses,  244,  5. 
how  pleaded.  245. 
Free  Warrens,  223. 
Fruetus  Industriales,  92. 
FruU,  93. 

protected  from  larceny  and  malicioos  inju- 
ries, 93,4,410,  11. 
Funds,  96,  7.    See  Stock. 

property  in,  96,  7. 
Game,  188.  See  Preseroa,  Night  Poaching,  War- 
rens,   Hares. 
in  general,  188. 
preserves,  187. 

Game  Act,  1  &  2  Wm.  IV.  c.  32.  enact- 
ments of,  403,  406,  ch.  vii. 
laying  poison  for,  137. 
night  poaching,  9  Geo.  IV.  c.  69,  remediee 

and  punishments,  401»  2, 3. 
spring  guns,  illegal  to  set,  7  &  8  GeoT  IV. 
c.  18,  406,7,  ch.  vii. 
Gardens  and  Orchards,  177, 

offences  in,  how  punishable,  177,  8. 
Gaol,  173. 

building  how  far  prohibited,  173. 
Gift, 

gifts  to  children,  65,  6. 
title  by,  in  general  to  perionalty,  104. 
Gifts  and  Grants, 

of  personalty,  104  to  108. 
of  real  property,  309. 
Glebe  Lands,  163. 

rights,  injnries  and  remedies,  164. 
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Glebe  Lands — (continued.) 

caanot  be  charged  by  annuity  not  extended 
under  elegit,  164. 
Goodt  and  Chattelt, 
what  are,  89. 

What  pa*  undeir,  in  a  will,  90. 
Grant, 

title  by.  106. 
Grofitt  of  King,  341. 
GrtmU  and  G^f ,  309> 

of  personalty,  104  to  108. 

equitable  interest  in  personalty  diitittctions, 

365. 
of  real  pM>peTty>  309. 
Gratt,  Natural,  9t. 

not  einbleinonti,  9S. 
Ground, 

adjoining  or  belonging  to  a  dwelling-house, 
178,  9, 
Growing  Cropi,  91. 

Guaranteet,  126.    See  Conftract.    Surety* 
preteantioni  in  regard  to, 
sureties  for  clerks,  8f ,  83,  lt6. 
ih  general,  1S6.) 

Statute  of  Frauds  relating  to,  lt6, 7. 
form  of  guarantee  must  state  consid<exn- 
tion,  127,  8. 
what  is  or  not  a  continuing  guarantee,  128. 
when  a  surety  cannot  countermand  future 

liability,  82,  83. 
giiarantee's  indemnification,  129, 130. 
when  discharged  from  liability,  128,  9. 
Guardian  itnd  Ward,  69.     See  Parent  ind  Child, 
61  to  69. 
testamentary  -guardian  who,  ib. 
widow  does  not  gain  a  settlement  by  resi- 
dence in  respect  of  an  equitable  estate,  8. 
how  guardian  to  controul  ward,  69. 
offence  of  marrying  ward,  tfr. 
controul  over  guardian,  69,  70. 
maintenance  of  ward,  how  obtained,  70. 
Habeat  Corpus,    See  ch.  viii. 

when  apprentice  may  apply  for,  7t>,  ch.  viii. 
Harbours  and  Ports,  200% 
Hares,  89.     See  Game*    Anmi^s. 
how  protected,  89,  186,  187. 
Sore  Warm,  106.    See  Game,     AnimAls. 
Hay-bote,  260. 
Health,  42. 

injuries  to,  and  remedies  in  general,  42, 

43.     See  further  Anahftic&l  TaHe, 
mala  praxis  and  remedies,  4b, 
selling  stale  beer  as  foreign  wine,  5  Mod. 
301 ;  but  see  0  Burr.  1125,  and  Burn's 
J.  CfaeaU 
Hedjgt'bote,  260. 
Hedges  Fences  and  Ditchm,  193  to  196. 

a  ditch  may  be  a  fence,  1  B.  <8c  Ores*  Tl ; 

6  B.  &  Aid.  47. 
regulated  by  general  inclosnre  a^,  41  0^0. 

3,  o.  109,  S.  19,  24  to  28. 
obligation  to  repair,  when,  194. 
when  tlie  boundaiy  line,  195. 
KtybiHtien  for  neglect  to  repair,  194, 195, 

382. 
general  injudev  to  fences,  196. 
liabilities  tor  non-repairing,  382. 
action  on  case,  &c.  ib, 
i2«tr,  276,278,    Bet  Dmsnt,t76, 


Heir-^amtinMd,) 

devise  to,  how  it  •pnralM,  363. 
Heir  Loom,  95. 

Herbage,  prima  toniiffV)  ift,  181. 
Herbs,  93. 

protected  from  larceny  and  MiliitiMu  in- 
jury, 93,  94. 
Hereditaments,  153. 

defined,  and  what  it  comprdiends,  15Sk 

devise  of,  when  doea  net  |^aas  the  fee,  159. 
Highways  and  Turnpike  roade,  200. 
Homicide,  33.     See  Murder, 

when  murder,  t^.  eh.  vii. 

when  manslaughter,  t^. 

when  justifiable  or  excvsaUe,  ib, 

how  prevented,  ib, 

compensation  when,  {(• 

ponishments  what,  ib. 
Horses,     See  Animals, 

larceny  of,  131, 132. 

no  longer  ponirtiable  capltaHy,  2^3  Wm. 
4,  6.  62, 132. 

when  not  a  larceny,  131,  n.(0* 

when  may  be  retaren»  132,  l33. 

eale  of,  in  market  overt,  132« 

when  magistrate  may  rektore,  139. 

cruelty  to,  137. 

slaughtering  houses,  137-. 
Houses,  167, 168.  See  DwelUng*h&ute,  MeeaUtgt, 
House-bates,  2:')9. 
House-breaidng, 

in  day  time  no  longer  pimishaUe  capitally, 
2&3Wm.4,c.62, 132. 
Hundred,  137. 

when  liable  for  frionions  and  tttmnltuons 
damage  to  personalty,  137. 

the  aaxne  as  to  real  property,  411. 

other  liabilities  of,  repealed,  ib, 

for    destruction  of  what  buitdingt,  172, 
173. 

what  injuriet  KaUn  fir,  410. 
Husband  and  Wife,  53. 

marriage,  53  to  57. 

settlements  and  obserraiion,  57. 

deeds  of  separation  illegal  58. 

divorce  on  whit   grounds    obtained,  58, 
59. 

protection  of  wife,  and  rights  tyf  hfttband, 
59. 

rights  of  wife,  60,  61. 

restitution,  conjugal  right*,  58,  59. 

husband's  right  to  persOnahy  by  tnavriage, 
103. 

not  to  her  reTetsionary  interest,  104* 

legacies,  7. 
iU^al  Damaging, 

of  personal  property  of  a  civil  or  crillilli^ 
nature,  135. 
Illegal  Detention,  185. 
Jllegai  Imprisonment,    See  Imtprisifwit&nt, 

compensation  for,  49. 
Illegal  Ta^ungs, 

of  personal  property.  ISO. 
Imprisonment,      See  MdUciem  Arrett,      Proai' 
cution, 

what,  47, 48. 

false,  delfiaed,  48. 

when  mky  escape,  or  be  WBtvB^,  or  break 
prison,  48, 49>  di.  Tii. 


IMDIX. 


4CS 


lmpritonmefU'—(continHid.) 

danger  of,  wad  •xpedieacy  of  i»amg  habeas 

tarjuu,  48,  49.  eh.  vii. 
compensation  for,  when  case  ortntpftas^  49. 

defined,  174. 
when  not  remoFMble,  ib* 
immmaU  MtnubU  Pertomti  Frapvrtj^,  89. 
Jnelofures,  237. 

from  waite,  to  whom  hdoog,  fST,  898. 
IncorpoteAl  Propirtyp 

titles  or  modM  of  vequring  an  mtoreat  in, 

878,  874. 
aril  injuries  to,  in  gMieral,  and  remedies, 

888  to  400. 
criminal  injuries  to,  412. 
jMOfperMi  RttU  IVopsfty, 

de8aod,  and  qoaKties  of,  883. 

differs  in  what,  from  corporeal  Mid  person- 

atty,  f^. 
wmy  bo  of  freehold  «r  copyhold  tenores, 

838. 
oeroral  kinds  of,  806  to  889. 
priTate  tajurieo  Co,  803. 
public  injuries  to,  418. 
Ineumbrancet  on  Ltrnd, 

deeds  to  charge  and  discharge,  986. 
JadsDMt  ErpeMTV  of  Penen,  40, 
Indemnifieatim, 

of  gDBrantees,189. 
Indictment, 

when  profenhlo  to  indict  for  iajury  to  par- 
son, 41. 
when  should  show  chattel  unfinished,  85, 
86. 

dead,  86. 
InfantSf 

cruelty  to,  34. 

csmal  knowledge  of  female  hifants,  40. 
■bdoction  of,  40. 
Inheritance,  845.     See  Fee  Simple.    Eetate. 
how  and  by  what  words  created,  847* 
estate  of,  848. 
freeholds  of,  right  to  vote  for  members  of 

parliament  in  respect  of,  t69, 
copyholds  of,  right  to  vole  for  members  of 
parliament  in  respect  of,  863. 
It^uneHont  in  Equity, 

in  general.    See  ch.  yiii. 
as  afiects  the  person, 
not  granted  to  restrain  «  libel  imless  on 
grovttd  of  copyright,  ch.  riii.  Chit*  £q. 
Dig.  655. 
oltMr  if  Hbel  relate  to  pending  proceed- 
ings, id.  ih. 
bat  unnecessary  scmdal  might  be  struck 

«at,44. 
to  controttf  parents,  64. 
ns  SMNts  personal  property, 
to  restrain  piracy  of  copyright,  199, 140» 

ch.  Till. 

to  pterent  breach  of  iMOtract  on  sale  of 
a  business,  141,  n.  (2),  ch.  viii. 

to  prevent  ships  sailing,  ih, 

to  proTent  opposition  coach  running,  141. 

to  prevent  other  breaches  of  contract,  it, 
as  affects  red  property, 

vNachcs  of  cotttrvcili  itAnting  tO;  ch. 
▼in. 


Injwictiotu  in  Equit}f-^(cmitimwed,) 

to  prevnnt  wasteful  tvespasses,  376. 

to  quiet  possession,  i^. 

to  prevent  waste,  391 » db.  Tiii. 

to  prerent  nuisanees,  395. 
Ir^jurke,  1,  8.    See  Remediee. 

in  general  public  or  priTale,  8  to  15« 
circumstances  essential  to  oonsidsr,  9  to 

t5. 
to  persons,  38  to  83. 

to  personal  property  in  general,  84  to  144. 
in  particular,  130  to  144. 
to  real  property  in  general,  144  to  419. 
in  particular,  373  to  413. 
for  not  repaiiri|ig  fences,  988. 
to  rights  in  remainder,  rerersiony  floe,  nnd  of 

landlords,  &c.  385. 
to  incorporeal  real  property,  393« 
to  ancient  fights,  394. 
to  pews,  1*6. 
to  common,  ih, 
to  ways*  397. 
to  watercourses>  398. 
by  disturbance  of  patronsgn  in  la  adrow- 

son,  i6. 
to  righu  of  Uthe,  fh, 
Luolvent  Act, 

statute  7  Geo.  4,  c.  97  ;  1  Wm.  4,  c.  38. 
title  to  personal^  tmder,  108. 
Intereits, 

distinction  between,   and    mera   license, 

841. 
quantities  of,  enumerated,  and  in  what  pro- 
perty they  nay  be  created,  841,  878  to 

274. 
distinction  between  freehold  and  leasehold 

interest,  844. 
of  inheritance  in  what  things,  845. 

by  what  words  created,  847. 
in  fee,  84.*). 
in  tail,  846. 

by  what  words  created,  850. 
for  life,  846. 

by  what  words  created,  851. 
for  years,  817. 

how  created,  858. 
how  and  by  what  words  created,  847. 
from  year  to  year,  by  what  words  created, 

i;54. 
the  several  incidents  of  these  AilRsrent  de- 
crees of,  858. 
light  of  voting  for  members  of  pariiament 

in  respect  of,  268  to  864. 
acquired  by  priority  of  possession  or  long 
enjoyment,  273. 

descent,  276. 

purchase,  879. 
Interett  in  Real  Property, 

Seneral  oudine  of  the  differont  kinds,  838. 
istinctions  between,  and  mere  authority 
over,  239. 
extent  of,  in  estate  devised,  and  whether 
legal  or  equitable^  354. 
Jtint  Tenancy, 

injuries  to  property  in,  139. 
Joint  Tenants, 

In  personal  property, 
rights  in  general,  108. 
injuries  in  general,  139. 
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Joint  Tenants — (eoutinutd,) 

when  Court  of  Equity  will  inlerfeie,  139. 
In  real  property, 

rights  in  general,  S69  to  i7i. 

one  may  distraini  &c.  969,  tfO. 

notice  to  quit  by  one  when  valid ,  270. 

remedies  inter  »e,  ti69  to  27  $• 

injuries  by  waste,  593. 

When  Court  of  Equity  will  interfere,  139. 
Jointures, 

not  lost  by  adultery,  57. 
suggestion  relating  to,  58. 
title  acquired  by,  329. 
Judgment, 

title  by,  to  personalty,  104. 
necessity  for  docketing,  ib, 
on  foreign  attachment  no  priority,  ib. 
Justices, 

recent  increased  juiudiction  of,  17, 18*  22, 

23. 
summary  jurisdiction  of,  22,  23. 
when  goods  taken  or  injuredi  131. 
King's  Grants, 

alienation  by,  341. 
Land,  179.    See  Mines,  184. 

what  the  term  comprehends,  179. 
things  above  and  below,  180. 
prima  tonsura,  181. 
acres  more  or  less  how  construed,  180. 
civil  injuries  to,  374  to  400. 
criminal  injuries  to,  181,  400  to  413. 
Landlord  and  Tenant.    See   Estate.     Forfeiture, 

Lease,     Ouster, 
estate  for  years,  247,  252,  259. 
estsite  from  year  to  year,  254. 
at  will,  256. 
at  sufferance,  257. 
incidents,  258  to  264. 
lease,  310. 

should  contain  all  stipulations,  1 18  to  120. 
assignment,  319. 
surrender,  316. 
forfeitures,  288. 
waiver  of,  289,  290. 

ouster  and  twelve  remedies,  374  to  380. 
tenant's  liability  for  waste,  386  to  393. 
Lareeny,     See  Felony.    Embealement,  133. 
wha^  131. 

of  what,  132.    See  Animals. 
of  choses  in  action,  as  a  bill  of  exchange, 

instrument  must  have  been  available  and 

duly  stamped,  85,  n.  (0),  143,  n.  (r). 
robbery,  what,  132. 
sacrilege,  t6. 
burglary,  ih. 
housebreaking,  t6. 
stealing  from  particulai  places,  ib. 
by  tenants,  ib. 

by  clezks  and  servants,  13  4-. 
of  deer,  hares,  rabbits,  fish,  &c.  132. 
Leasehold, 

interest,  distinction  between,  and  freehold, 

244. 
for  years,  how  created,  252. 
right  of  voting  for  members  of  parliament 

in  respect  of,  264. 
Leases.     See  Asvpiment,     Estate.     Forfeiture, 
Landlord  and  Tenant,     Surrender, 
preliminary  agreement  for,  300« 
ibim  of  Bgreemeat  for,  300. 


Leases — (continued.) 

leases  in  general,  310  to  312. 

estate  for  years,  and  incidents,  247,  252, 

259. 
caution  that   all  intended  stipulations  be 

inserted,  118  to  120. 
no  custom  available  against,  119. 
ttliter,  if  lease  silent,  119,  120;  1  Menv. 
15. 
Lease  and  Release,  327. 
Legacy, 

1.  Specific,  after  assent,  legal  interest  vests, 

when  no  ademption  or  deduction  from, 
of  land,  142. 

2.  General,  when  or  not  recoverable  at  law,  7, 

112,  143. 
recoverable  at  law  when  executor  has  ex* 

pressly  promised  to  pay  for  a  new  oonsi- 

deration,  112,  143. 
or  when  the  executor  has  borrowed  and 

debited  himself  as  borrower,  1  Moote  & 

P.  209. 
but  in  general,  remedy  only  in  Equity  or 

Ecclesiastical  Court,  ib.  143. 
when  on  administmtion  bond,  ib, 
executor's  duty  to  pay,  when,  ib. 
not  within  a  year,  nor  then  without  indem- 
nity, 9  Bing.  Rep.  5;  1  Turn.  &  R.  241. 
L^al  and  Equitable  Estates, 

difference  between,  7,  8»  322,  324,  365  to 

373. 
Legal  and  Equitable  Mortgages,  333. 
Libels.    See  Slander, 
what,  43. 

when  may  be  destroyed,  44. 
no  injunction  to  prevent,  unless  on  ground 

of  literary  property,  ch.  viii. 
action  for,  44. 
punishment  when   preferable  to  indict  or 

move  for  criminal  information,  44^  47. 
malice  defined,  45,  46. 
Liberty, 

injuries  to,  and  remedies,  47  to  50. 
eacvge,  rescue  and  prison-breaking,  49,  ch. 

vii. 
habeas  corpus,  ch.  viii. 
'License,  54. 

to  marry,  53,  54. 
form  of,  54. 
License  to  use  Land, 
defined,  238. 
distinction  between,  and  an  interesti  239  to 

241. 
not  suflictent  to  support  treepess,  239  to  241 . 
statute  against  frauds,  292,  t9S. 
when  or  not  valid,  336  to  340. 
when  revocable  or  not,  337  to  340. 
decisions  questioned,  t6. 
when  no  action  lies  for  oontittning  build- 
ings, &c.  ib. 
Uen, 

should   stipulate  lor  power  to  sell»  12t^ 

n.  (q), 
equitable  mortgage,  333  to  336. 
Life, 

estate  for,  246. 

by  what  words  created,  251. 

freehold  for,  right  to  vote  for  nembeia  of 

parliament  in  respect  of,  S63i 
foneitiue  by,  287. 
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timbU,  not  liable  for  jMrmitfive  watie«-  386, 
387. 
LighthmiiBi,  Bueom,  and  Sta^marh,  SOO. 
Umbi  and  Body,  37. 

injnriei  to,  and  nmedies,  37  to  4S. 
Lodgen, 

stealing,  7  &  8  Geo.  4,  c.  99,  ••  43,  46, 
13<. 
Long  Ei0&jfm§ni,    See  Pautmon, 

ittteieet  acqiiiied  by,  273. 
Mmm, 

attempte  puniebable,  34. 
MainUnmnee  if  Ckildren,  66.     See  PotbiU  atid 
Child. 
croeltj  and  starving  of,  34. 
bow  to  irame  deed  to  secure  tbe  same,  66. 
Mola  Prujii,4S* 
Malie4f 

wbea  or  not  express  essential,  45,  46. 
M»UeUM$  Amu,  y 

defined,  48  to  50. 
action  for,  ib, 
Mttlicumi  CommUtionp 

action  for  issoing,  1  B.  &  Adolp.  128. 
Malteimu  li^uriu, 
i.  statutes  relating  to  general  provisions. 
1.  to  persons,  9  Geo.  4,  c.  31. 

eacb  injury  stated  and  considered,-33 
to  50. 
*2.  to  personal  property,  7  &  8  Geo.  4,  c.  30, 
s.  $4, 136.    See  Sect.  407,  408. 
wbat,  to  a  dog,  137. 
each  injury  stated  and  considered,  131 
to  144. 

3.  to  real  property,  ib,  136, 400  to  410. 

eacb  injury  stated  and  considered,  400 
to  413. 

4.  crnelty  or  malice  to  animals,  3  Geo.  4, 

c  71, 137, 

stated  and  considered,  137. 

5.  poisoning  game  or  destroying  eggs,  1  & 

2  Wm.  4,  c.  33,  s.  3  to  24, 403  to  406. 

6.  to  Britisb  Plate  Glass  Company,  13  Geo. 

3,  c.  38, 137. 

7.  English  Linen  Compaay»  4  Geo.  3,  c. 

37,  s.  16,  ib, 

conspiracies  to  commit,  t6. 13  (last,  S28. 
9.  Particnlar  provisions, 
1.  to  persons,  47  to  72. 
3«  to  personalty,  7  fie  8  Geo*  4,  c.  30, 143, 

144. 
injoring  record  on  legal  proceedings  or 

vrill,7  &  8  Geo.  4,  c.  29,  s.  21,  f2, 

143,  144. 
title  deeds,  144. 
silk,  woollen,  linen  or  cotton  manofac- 

tnre,  136. 
steam  engine  for  working  mines,  ib, 
machinery  for  any  manniactare,  ifr. 
setting  fire  to  or  otherwise  injuring 

a  ship  or  vessel,  ib. 
false  signals  to  bring  into  danger,  i6. 
cattle,  ib, 

stacks  of  com,  hay,  wood,  &c.  tfr. 
crops  of  com,  &c.  t6. 
wood  or  underwood,  plantation,  &c.  ib, 
hop  binds,  trees,  vegetables,  136, 137. 
BO  provision  for  damaging  a  bill  or 

notOi  144. 


MaHeunu  Iiyuriet^continued.) 

but  action  would  lie,  144. 
3.  To  realty. 

1.  Forcible  entriei,  401. 

2.  Night  poaching,  ib. 

3.  Game  act,  403. 

4.  Spring  guns,  406. 

5.  General  against  small  injuries,  7  &  8 
Geo.  4,  c  30,  s.  24—407,  408. 

6.  Other  higher  offences,  410. 
Maliciaut  f/rotecuium$,  47. 

defined,  47,  48. 

want  of  probable  cause  to  be  proved,  48  to  50. 

the  judge  to  direct  jury  whether  there  was 

probable  cause,  Taybr  v.  WiUant,  2  B. 

&  Adolp.  845. 

malice,  when  or  not  material,  45, 46,48,50. 

plaintiff  entitled  to  copy  record  of  acquittal, 

49,  50. 

the  judge  to  direct  jury,  2  B;  &  Adolp. 
845. 
Manor,  166.    See  Coftyhold, 
wastes  thereof,  167,  237. 
commons,  and  injuries  to,  210,  395.    See 
Contnent. 
Mention,  167.    See  Mmtia^.    Curtilogt.    Oat- 

houte. 
Manufaetoriet  and  Manv^aelwert, 

criminal  injuries  to,  how  puuished,  136, 410. 
hundred,  when  Ibble  to  compensate,  t6. 41 1. 
Marriage,^  to  56.    See  Husband  and  Wife, 
promise  to  marry,  when  or  not  bmding, 

56, 57. 
thle  bv,  to  personal  property,  103. 
Marriage  SetilewUnt, 

suggestions  as  to  form,  57. 
adultery,  when  not  a  forfeiture,  57. 
when  Talid  against  creditors,  329. 
title  acquired  by,  ib. 
Master  and  ilppreniice.    See  Apprentice. 
Matter  and  CUrk,  80. 
.  Matter  and  Servant,  72. 
in  general,  ib. 

1.  Servants  in  husbandry,  id. 
under  control  of  justices,  ib. 

master  csnnot  hent  for  correction,  73. 
when  a  sailor  or  soldier  may  be  cor- 
rected, ib. 

2.  Servants  in  trades, 

some  under  control  of  magistrates,  74« 
arbitration,  ib. 

3.  Menial  servants,  74. 

not  under  control  of  magistrates,  72. 

master  cannot  beat  for  correction,  75. 

discharging  of,  for  what,  75  to  78. 

when  not  entitled  to  wages,  t6.  78. 

when  master  camiot  deduct,  78.  AUtert 
Sailor's  wages.  The  New  Phmnix, 
Court  of  Admiralty.  Feb.  14»  1833. 

character,  giving,  78, 79. 

defence  of  master  or  servant,  79. 

liability  of  master,  79,  80. 

4.  Master  and  Clerk, 

distinction  between,  and  servant,  80. 
clerk's  duty,  81. 

when  may  be  discharged,  8l»  82. 
offences  of  clerks,  82. 
Imbjlity  of  surety  for,  8t,  83, 126  to  130. 
Majfiem  and  Wounding, 
what,  38. 
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Mayhem  and  W<mndimg^<»minmiedJ) 

attempU  to  iMim>  how  pviwrfuible,  34. 
Memhen  of  Parliament, 

rights  of  voting  for,  In  raspect  of  different 
interests,  26i  to  984% 
Menacet,  36,  39.     See  Tkrtaiu 
Menial  Servants,  74. 

Mettaage,    See  Mt/men,   DwdUng^hmae.  Cut' 
tilage. 
defined,  167. 
devise  of,  only  gives  Hfo  estate  in  genevil, 

159. 
what  posses  by  thst  tern  in  a  deed,  167, 168. 

in  a  win,  167  to  169. 
teohmcd    term    in   berglary  is   JhoeUing- 

house,  168. 
what  a  dwetting*bottse  as  respects  htrglary, 

l69tol7l. 
curtilage,  how  limited  as  to  liorglary,  175, 

176. 
but  the  former  term  curtilage  still  makes  lar- 
ceny there  more  ponisbabie,  176. 
Mills, 

deftoed,  174. 

when  not  part  of  realty,  l74k 
Jlftiiei,184.    SeeLaM. 
in  general,  184. 
lord  of  manor  cannot  open  copyboM,  tS4, 

S86,f87. 
criminal  injories  to,  106. 
Mueofnage, 

attempts  to  caose,  35. 
Misdemeanor, 

what,  14. 
Mistdces  and  AHeralions, 

rectifying  in  equity  io  a  oontract,  1S5. 
consequences  of,  in  a  conteyanoe  of  land, 
123, 134, 904. 
Monuments,  50  to  59,  95, 165.    See  Burial,  50. 
Mortgagor  amd  Merigagee,  957. 

interest  of  mortgagor  in  possession,  tS7,  ff58. 
mortgagor  in  possession  to  vote,  262,  n.  (o)» 
equitable  of  copyhold,  235* 
preliminsry  agreement  to  secure  expenses, 

300. 
legd  or  eqoitsble  in  general,  33S  to  336. 
liability  of  assignee  of  iease,  319  to  321. 
liability  of  equitable  mortgagee  of  lease, 
319. 
Mwtder^Sa^    See  flamieide. 
attempts,  34. 

oticmpts  to  cause  miscarriage,  35. 
oonoeaiments  of  birtiis,  t6. 
craelty  to  cliiklren,  &c«  34* 
Mutual  Cre^ty 

in  bankroplcy,  140,  cb.  vii* 
Himfigable  JRtMte,  Cresto,  ^.  197.    See  Water* 


iijories  to,  when  not  iodictaible,  198. 
ifavigation, 

when  dwnersof>  cannot  soe  in  trespass,  239. 

when  not  rateable  la  poor,  197,  8. 
Night, 

wfaat  nigbt  in  bor^ary,  41 1. 

in  night  poaching,  401. 
in  Game  Act,  403. 
Night  Poaching,  401. 

retaedies  nad  panisbmciiits,  461  to  403.. 
/Von/eosance, 

remedies  for,  9, 388. 


Nonfeaxance — (emtinued). 

lenoval  of  inennibranoai  tSfl* 

distraining  for,  ib, 

action,  case,  982. 
Notice, 

by  registry  of  deeds,  905. 

of  legal  or  equitable  mortgage,  106,  lOf 
336,  Ch.  V, 
NuiMRces, 

remedies  for,  983» 

injuries  by  nuisances,  polriie  or  private,  41. 

by  prevention  and  removal,  31,  383^  41t» 
ch.  vii. 

by  injunction  of  Coort  of  Eqnity,  31 ,  ch. vM. 

by  action,  11,  383,  412. 

by  mandaraas,  when,  4lf ,  di*  s. 

by  indictment,  f  IS. 

by  prostration  on  indictment,  365,  ch«  tS. 
Number  of  Owners, 

of  personalty,  lOt. 

of  realty,  268  to  272. 
Occupancy.    See  Special  Oemptmey* 

title  by,  or  possession,  as  to  personalty,  lOt. 

title  to  realty,  280  to  26S. 
Offence 

defined,  14,  15. 
Offieei  «nA  Duties,  f  21 . 
Orchards  and  OaitlsMS,  177. 
vMten.    See  SoMtiaii.    ^fsctaieat. 

1.  Civil  remedies  for  the  same,  twelve,  374. 
defined,  374. 

1.  Resistance,  375. 

2.  Re-entry,  t5. 

3.  Injunction  in  Coort  of  fiqnity,  ib, 

4.  Justices  giving  possession  in  case  of 
forcible  entry,  376. 

5.  By  j  osiiceSfWfaen  rent  in  anear ,&c .  ib, 

6.  Double  value  for  holdhsg  over  after 
landlords  notfee,  <6. 

7.  Double  rent  for  iioldii^  over  aflter 
tenant  s  notice,  377. 

S.  By  restitution  on  indictment,  ib, 
9.  By  jostfices  wlien  in  case  of  paupers, 

owO. 

10.  In  equity,  ib, 

11.  By  action  of  eject nent,  9V9, 

12.  For  dower,  380. 

2.  Criamnal  injuries  an6  p^nrinnents,  forci- 
ble entry,  &c.  401. 

Outhouses, 

defined,  17.5. 

apgreliension  of  vagrant  in,  A.,  ob.  vii. 

sc^oot^fooai  within   maficions  injury   act, 
173. 

paper-mill,  174. 
Oyster  Bede,  193. 

hewileseribed,  4  B.  6c  Oics.  485 ;  6  DowL 
&  Ry.  536. 
Paretmn, 

in  general,  268  fo  f72. 

ii^ries  by  waste  by  or  to,  393. 
Parfcs,  222,  223.    Ste  Deer. 

injorics  In,  d. 
Parliament,  264  to  266.     See  Vetimg, 
Parent  9;  CkM,  61 .    See  Ousufiiitfi  4  Ward,  69. 

rights  of  parent,  61. 

mtinctton  between  fegitimaM  and  not,  ib,  62. 

registers  and  eaftries  of  birAs,  ccc  to. 

vnenoo  of  <sinu,  and  actions  Tclalsng  to,  63. 

control  over  education  of  duMy  64. 
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Parent  and  ChUd'^e§ntim&d») 

OQiittol  ovtr  pimnt,  «liefi,  64. 

compelling  parent  to  inttlltafii^  65* 

iton«tioQ»  to  chUdren  how  to  be  iMite,  ib.  66, 

family  wmagtmtnKu,  when  hinding^  67. 

chiM^s  propefty>  66»  69* 

abdocdoB  of  femalet  and  infant  thiMren«  40. 
Pervl  Oomtrt^,  llt»  lt4. 

precautions  in  eontrtctsof  tiJe,  If 5. 
JieiCwnfiifj  <f  oMi^ 

of  real  estate*  295. 
Partnert  ta  IVade» 

when  no/iMtfCicffi0OTtli,  lOi* 

altier  as  lo  suing,  t6« 

cKpedieney  of  lakhig  secnrttf  sevt^railj  and 
jointljt  ib* 

eonveytnee  by>  919. 
Party  PTa/i, 

action  fbr  not  eontribnting,  14S. 
Paituns  in  commtnt, 

etehisive  rights  of,  199. 
Performance,  tpeeifie,  141.     See  Specific  Relief. 

]i€ij9fmt^we» 
^treeml  IMertfft  47. 
BwvMMi  Pwpertf^  114  to  145. 

division  of  subject,  see  analytical  table,  84. 

hicWeMs  distinguishing  from  fealty»  t6. 

«  lease  for  n  tong  term  of  years  It  personalty, 

84,  note  (a). 
what  is  persdMl  pfopefty,  ib,;  t  Bw  &  Cres. 

t81;  9  B.  fit  Great  996. 
I.  Rights  to, 
ItSeverallLinds, 

1.  In  poBscsaien  end  tangtMe,  86. 
1.  Aniratals,  btfds^  and  Ush,  rights,  in- 
juries end  reniedfea,  87  to  89. 

*i.  Goods  and  ehatteis,  89. 
SHilpS,  91. 

9t  Oroiritig  plants,  vegetables,  crops, 
and  emMetnentft,  9l« 

4.  Fixtures,  94. 

5.  Property  partly  KnlMNl  petsonal, 

95. 
Canal  ShafeB>  95. 

6.  StoCR  in  fionfls,  96. 
Securities  for  money,  99" ;  9  B.  &  ■ 

Cres.  267. 

2.  In  poweMlon  bet  not  tnngMe,  as 
copyrights  and  patents,  98* 

3.  Glioses  in  action,  99. 
f .  Ektem  efhAteresr,  lOt^ 

3.  Time  of  enjoyment,  ib, 

4.  Number  of  ownefs»  lOt. 

5.  Modes  of  ac<)iilring  right  to  or  iMe  in, 
fourteen  considered}  uH  to  190. 

6.  Gontracts  in  particular,  112  to  190. 
See  Contracts, 

II  &  III.  Injuries  and  offences,  remidleft  end 
^^efnishRients,  196  to  144. 
Personal  RighU  to  Possession, 

not  tangible,  as  copyright,  dcck  98. 
Personal  Seoirity,  32  to  47. 

rights  to,  84  to  190. 

injuries,  offences,  emd  yemedtw  to,  190  io 
144. 
Pstos,  208«    See  d^pendsnthi 
rights  4n»  668  to  210. 


Pe%os — (coniimMvL) 

injuriel  to^  in  general,  9H» 
ramediet  fnr  injuries  to,  994» 
PUmts,  91. 

growing,  when  pnfteeted  ^nm  larceny  or 
malicious  injury,  96>  94* 
Pigeons, 

how  protected,  87  to  89. 
PUmgh'boU,  160. 
Poamng,  Kigkt,  401.     See  N^  Pmching. 

Game, 
Poisoning, 

gome,  the  Hrvitag  poiaen  for,  penfahnMe  sum- 
HMirily,  with  a  penalty,  1  &  2  Wm.  4, 
c.  92,  s.  9  to  24, 137. 
poisoning  water,  ftlony,  7  6e  8  Geo.  4,  c.  90. 

s.  15, 199. 
poisoning  fowls,  actionab}e,  197.     Semhh, 
now  pnnittaible  under  T  &  6  Oeo»  4^  c.  90, 
s»24. 
P&mis^  H^«t«rv#nrsti,  Aietrs,  ffiaMr,  fUk,  ifc,  189 
to  199.    See  Fishery.    River,     Watercourse, 
in  geneni,  189  to  199. 
criminal  injuries  to,  192% 
Ports  and  Harbours,  200. 
Possession, 

twenty  yewi  'when  sn6ident  title,  641, 274. 
twenty  years'  uniniormpted  enjoyment  of 
an  fncorporeal  right, 284.  SeePfieieription. 
purchasers  takuig,  conseqoenoe,  299. 
what  veqeWte  hi  trespass,  299, 240. 
Pewer, 

devise  under,  964. 
PvucMMntt.    See  Forms* 
Premises, 

description  of,  In  nconteyam^,  901. 
Prefogaiiee, 

title  by,  to  personidty,  163. 
P¥ieeef%pUon,    See  Appendant  and  Afpw  lenonf , 
159  to  159. 
title  to  incorporeal  real  property  by,  282  lo 

286. 
what  uninterrupted  user  snflleient,  284. 
extinguishroent  of>  by  unity  of  seisin,  156, 

214,  266» 
voids  essenMal  to  rcTive  the  right,  156, 214, 

284. 
how  proved  or  liispfnved,  289, 264. 
how  now  to  be  pleaded,  285. 
when  it  affects  an  ettlesiuitlcal  penon,  286* 
Presentment, 

of  surrender,  copyliold,  948. 
Prewri;0s,  187, 188.    See  Gome.    Hares. 
Preventive  Remedies, 

in  general,  21, 22,  ch.  v.,  tI.,  tH«,  ylil. 
of  assaults,  dec.  38,  Ch.  rii.,  viii. 
PruMi  tsvifurff,  181. 
Priority  of  Potsession, 

interest  acquired  by,  273. 
Privette  Iitfuries, 

in  particular,  12. 
Private  Remediee, 
General  Tutea,  18. 

1.  Preventive  remedies,  19. 
By  party's  own  act,  ib. 
Bv  legal  assistance,  21. 

2.  Compensation,  ib. 
By  conpulsory  afoitfttQWi^  W« 

isfjis  flMnstenee,  22« 
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Private  Renudiet — General  rules. 
2.  Compensation — (conliniMd.) 

Bj  summary  proceedings  before  juS' 

tices,  22. 
By   formal    proceedings   in    superior 

courts,  24. 
By  statute  remedies,  ib, 
PrivaU  RighU,  3. 
Privately  itealingfrom  Person,  152* 

no  longer  panishable  capitally,  2  &  3  Wro.  4, 
c.  32,  132. 
Prixe, 

questions  as  to,  must  be  tried  in  Prise  Court, 
2,  note  (6);  Holt*s  C.  N.  P.  113. 
PrapoeaUf 

wben  binding,  114  to  116,  295.     See  Can* 
tract,  114. 
Property, 

what  passes  under  that  term,  90. 
what  not  under  stamp  acts,  2  B.  &  Cres. 
281;  3  Dowl.  &  R.  294$  9  B.  &  Cres. 
396. 
must  be  completely  finished,  when,  85,  86. 
Puhlie  Injuriei,  14. 
Public  Bimediei,  28. 
Public  TUghtM,  2. 

Purchau,    See  Vendor  and  Purduuer, 
title  acquired  by,  279. 
title  by,  distinguished  from  that  by  descent, 
272,  279. 
Purchaser,    See  Vendor  and  Purchaser, 

of  estate,  taking  possession  before  convey- 
ance, 299. 
improperly  refusing  possession  at  time 

appointed,  299. 
proceedings  thereon,  ib, 
voluntary  conveyance  void  against,  332* 
who  not  a  purchaser,  ib. 
Quare  Impedit,  216  to  218, 398.    Sec  Advoweon. 

Church.    Rectory, 
Quays,  197. 

injuries  and  oflfences  in  or  to,  197, 198. 
Quiet  Iji{foytnent, 

covenants  for,  341  to  345. 
Rabbit  Warren,  186.     See  Animals, 
RabbiU,  89,  186, 187.    See  Animals.    Commons. 
liow  protected,  89. 
commoner  must  not  kill,  396. 
Rack  Rent,  228. 

Reul  Roads,  Waggon  Roads,  tfc,  202. 
Rape,  39. 

how  punished,  ib. 
what  constitutes,  ib. 
what  not,  ib, 

attempts,  how  pnnislied,  ib, 
may  kill  assailant,  when,  ib, 
abduction  of  females  and  female  children,  40. 
Recaption, 

of  child  or  apprentice,  63,  70. 
of  personal  property,  130, 131,  post,  ch.  vii.; 
9  B.  &  Cres.  59,  60.    ' 
when  not  allowed,  132,  cb.  vii. 
of  possession  of  real  property,  375,  poet, 
ch.  vii. 
R/oal  Property, 

rights  to,  their  Injuries  and  remedies  in 
general,  5  to  31. 
in  particoUr,  145  to  413. 
distinction  between  real  property  and  per- 
sonalty, 145. 


Real  Property— (^continued.) 

mixed  property  partaking  of  real  property 
and  personalty,  146. 

personal  property  may  in  equity  be  con- 
verted into,  and  vice  versA,  ib. 

buildings,  &c.  must  answer  description  }n 
statute  at  time  of  injury,  148. 

all  realty  must  be  part  of  or  annexed  to 
same  permanently,  ib. 

but  annexations  may  be  privileged  as  really, 
149. 

I.  Rights  to,  in  particular, 

meaning  of  ten  general  terms,  as  tenements, 

&c.  151  to  163. 
division  of  subject  under  seven  heads,  147. 
First,  Several  kinds  of,  ib, 

corporeal  or  incorporeal,  150,  203. ' 
thirty-nine  corporeal  enumerated,  163 

to  203. 
thurteen  incorporeal  enumerated,  203 
to  229.   . 
Secondly,   Tenures,   freehold,   copyhold, 

ficc  229 10  238. 
Thirdly.  Different  eetates  or  degrees  of 
interest  from  mere  possession  and  lee 
simple  down  to  teiuncy  at  sufferance* 
238  to  264. 
Fourthly,  Time  of  enjoyment,  as  in  pos- 
session, remainder  or  reversion,  264  to 
268. 
JPiJfthly,  Number  of  owners,  as  parceners, 
joutt  tenants,  and  tenants  in  common, 
268  to  272. 
Sixthly.  Titles  or  modes  of  acquiring  au 
interest  in  realty,  272  to  365. 
Seventhly.  Distinctions  between  lesal  and 
equitable  interests  in  personalty  and 
realty,  365  to  373. 

II.  Civil  injuries  and  remedies,  373  to  406. 

III.  Criminal  injuries,  remedies  and  punish- 
ments, 400  to  413. 

Recitals, 

use  of,  in  contracts,  11S« 
Record, 

alienation  by,  340. 

right  of  acquitted  defendant  to  copy  of,  49) 
50. 
Records, 

peculiar  use  of,  in  contracts  for  debts,  &c* 
114. 
Rectory,  163. 

rights,  injuries,  remedies  and  punishments, 
163,  164. 

liability  for  waste,  393. 
RegitUrs  and  Entries,  62. 

of  marriages,  ib. 

of  births,  ib, 

of  deaths,  t6. 

of  births,  &c.  62  {  8  B.  &  Cres.  8l3 ;  1  Phil. 

£c  Cas.  315. 
of  deeds,  and  notice  thereof,  305. 
Relation, 

meaning  of  term,  109,  110;  1  Tamer  & 
Russ.  161. 
Relative  RighU,  53  to  83. 
of  persons,  3  to  32. 

1.  Husband  and  wife,  53  to  61* 

2.  Parent  and  child,  61  to  69. 
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S,  uaafdian  and  wani,  69, 70. 

4.  Master  and  apprentice,  70  to  7t* 

5.  Master  and  seryant,  7f  • 

1.  Senrants  in  hasbandry,  t6. 
9.  Serrants  in  trade,  74. 

3.  Menial  or  domestic,  i6. 

4.  Clerks,  80  to  83. 
lUUatett  314.    See  Leau  and  ReUat^. 

oonveyance  by,  314,  315. 
JiCiRatfuier  ano  Rtvcnion, 
in  personal  property, 
property  in,  101, 109. 
injuries  to,  and  remedies,  137  to  139. 
secaring  interest  in,  by  bill  in  equity, 
139,  cb.  Tiii. 
■    in  real  property,  estate  in,  965  to  968. 
civil  remedies  in  general,  966. 
waste  and  otber  injuries  to,  in  particular, 

386  to  395. 
estate  in  remainder  does  not  create  a  settle- 
ment, 10  B.  &  Cres.  69. 
injury  to  rights  in  remainder  or  reTcrtion, 
385  to  393. 
larceny  and  injuries  lo,  138, 139. 
JRgKuindtrwun  and  Rtverstoner, 

waste  and  other  injuries  between,  386. 
Rtmedm,  15  to  31. 

in  general  are  public  or  private,  15. 
are  of  three  descriptions,  16. 

1.  Preventive,  16, 19,  90,  cfa.  v.  to  viii. 
1.  By  party's  own  act,  19. 
9.  By  intervention  of  some  law  officer 
or  process,  91. 
9*  Compensatory,  16,  91  to  98. 
1.  By  arbitration,  91. 
9.  By  summary  proceedings  before  jus- 
tices, 99  to  94. 

3.  By  formal  proceedings  in  superior 
courts,  94. 

4.  Particular  remedies  under  statutes, 
94,  96. 

3.  How  far  costs  to  be  considered,  96. 
3.  By  punbhment,  16,  98  to  31. 
1.  Summary,  31. 
9.  Indictment  or  information*  31. 
when  private  remedy  by  compromising  a 

public  prosecution,  17. 
the  occasion  for  and  introduction  of  sum- 
mary proceedings,  17. 

1.  For  injuries  to  the  person,  39  to  83. 
to  perM>nal  property,  84  to  145. 

to  real  property  in  general,  145  to  413. 

in  particular,  573  to  413. 

when  preferable  to  indict  than  sue,  41. 

2.  For  injuries  to  personalty,  130  to  145. 

3.  For  injuries  to  realty. 
1.  Corporeal, 

ousters,  374. 
trespass,  380,  389. 
omissions,  not  repairing  fonces,  389. 
nuisances,  383. 
waste  in  general,  391. 
9.  Incorporaal  real  property,  393. 
to  ancient  lights,  S94, 
to  pews,  f(. 
to  common,  i6. 
to  ways,  397. 
to  watercoumes,  398^ 


i{«mi(ite»— (conttmiad). 

by  disturbance  of  patronage  in  an  ad- 

vowson,  398. 
to  right  of  tithe,  ib. 
Rents, ' 

in  general,  995. 
out  of  what  issuing,  i6. 
when  recoverable  by  distress,  140,141. 
several  kinds  of,  996  to  999. 
remedies  for  donble  rent  or  value;  376,  377. 
22ml  Cftorgr,  996. 
Rm.X  Seek,  997. 
Rent  Service,  996. 
Rent,  Fee  Arm,  994. 
Rent,  Raek,  999. 
Rent,  Com,  993* 
Repairing  Feneet, 

injuries  for  not,  389.         « 
R^jnenn, 

when  it  lies,  131. 

joint  tenants  and  tenants  in  common,  969,97 1 , 
Reputatien,  43.    See  JJheU.    Slander, 
Bevertwn, 

interest  in  personalty,  966. 
interest  in  real  property,  265  to  968. 
civil  injuries  to  same,  966  to  968, 385  to  395. 
must  be  an  actual  injury,  ?6.    1  B.  & 

Adolp.  891. 
waste  in  particular,  385  to  395. 
criminaT  injunes  to  968,  400  to  413. 
Reeecatwn, 

of  a  will,  requisites  of,  359, 353. 
decisions  upon,  368. 
Rights,  1. 

necessity  for  ascertaining  the  nature  of,  1. 
defined,  public  or  private,  9. 
in  general  of  persons,  3. 
to  personal  property,  4. 
to  real  property,  5. 

are  temporal,  legal,  or  equitable,  ecclesias- 
tical, or  spiritual,  or  cognisable  only  in 
Priae  Court,  6. 
importance  of  distinctions,  7,  8. 
when  are  only  equitable,  399  to  395. 
distinctions  between  legal  and  equitable, 
as  to  personalty  and  realty,  7,  8,  899 
to  395,  365  to  373. 
statutes  giving  particular,  94. 
means  to  give  a  legal  right,  1  Sim.  R«  499. 
injuries  to,  in  genend,  8  to  15. 
remedies  for,  in  general,  15  to  31. 
rights  of  persons,  absolute  arid  relative  in  par- 
ticubur,  39  to  83. 
to  personal  properW,  corporeal  and  incor- 
poreal in  particunr,  84  to  145. 
to  real  property,  corporeal  and  incorporeal, 
145  to  419. 
Rhfers,  189. 

in  eeneral,  189  to  193. 
rights  to  appropriatewater  qoalified,19l,t99. 
injuries  to,  199. 
navigable  rivers,  197, 198. 
injuries  and  offences  in  or  to,  198,  419. 
Robbery, 

what,  139. 

punishable  capitally,  139. 
Rosary,  189. 

in  general,  189. 

not  protected,  89, 189. 
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SaeriUge, 

^•filiedt  Md  piintiliiiwta  139f 

SaiUfr,  7S. 

correction  of,  73« 
&ile.  If  5, 292.    See  Vendan  and  Purchaurh  mi 

Contraett'* 
Sea  Bank*  and  Walls,  199, 
Sea  Marfci,  $0Q. 
Securities  jfor  Money,  9T% 

wh«l  pMS?f  Dndefi  Mid  vrben  not  a  mort- 
gage in  fee,  9  Bar.  &  Crpy*  2$7« 
Separation, 

deeds  of,  illegal,  58. 
Servant,  7S  to  83.    See  Ma||«r  sii4  Snumt. 
Servants  in  HuAandry,  72. 
Servants  in  Trades,  74. 
Srttteenei, 

marriage,  57^ 

parochial, 

not   acquired  in   resp^t  of  an  oqnitable 
Cftate,  8, 
not  in  rNpe^t  of  an  eatat«  i&  r9jnfiiod«i'» 
10  B.  &  Cres.  62. 
Set-eff, 

a  modf  of  wtlsfjring  a  d^bt,  tifi,  cb«  vii. 

mwtiial  cradit  ia  bapkniptoy,  140. 

invst  be  in  a  traniaciioo   (hat  would  ter- 
minate in  a  debt,  14(0% 
Severance,  l&6i 
Sheep  W^iks,  182. 
Sheep,    See  ilnsmali. 

stealing  not  panbbablQ  oapilaUy,  2  fit  9  Wm. 
.  4,  c.  62,  132. 
Ships,  91, 1  B.  &  Adolp.  289. 

appiir(enan«M  of,  8(1. 91  # 

setting  fire  U>t  ^«  f«loRy,  1S6< 

false  lights  or  signals  to  bring  into  dai|geral36. 

equity  interferas  bj  ii\jiinoiioa  to  prevent 
injonr  to  a  ship,  139,  cht  vUi, 
5fcnii««fiii3W0«.183, 
Sign9t^re  and  Sealing, 

when  required  by  stAtutd  of  fmodf  in  salea, 

^«« 
in  peMonal  floiitr»ctf ,  in  veal  ooatiacts, 

292.  293, 
in  vUl  of  froabold,  a&7.  358. 
consequencea   gf  all  gnateop   of  person- 
alty or  oppyhoid,  ^c.  not  a^eoottng.  303. 
Simple  C^traets,  112. 
Slanderous  Reports, 

communicatton  of.  raatrained,  46* 
Sl^fdsTOHM  Wards,  U,    fiae  X.M. 

hasard  of  action  for  petty  alaadar,  23,  45. 
•ofgaatioa  of  neoasaity  for  wiMiary  com- 

panMtion,  23>  24«  in  notes, 
when  notionnble  at  taw,  44. 43* 
when  remedy  only  in  aptiitunl  ooort,  45. 
when  not  indictable,  i6. 
malice  defined,  45,  46. 
raatmint  npnn  aUmdafONM  faporta»  46. 

Slaughtering  House,  137. 

Sodomy,  41. 

Soldier, 

correction  of,  73. 
Solieitatimi, 

of  chaatity, 

indecent  exposure,  40. 
Special  Assaults, 

on  particular  peraOM^dcc,  pnrticitlnrly  pu- 
nished, 38. 


Special  Oeeupaney, 

title  aoqairad  by.  2810,  282* 

cdpybqld  subject  to,  %$%, 

rent  chargn,  sama.  281,  |82, 
Specific  Beli^  or  Performance,  141,  ch.  x. 

1.  At  law,  when  specilLcraliaf  or  performance, 

141,  ch.  viii.  tox, 
as  to  the  periKUi,  habeas  coipoet  49,  70,  71, 

ch.  viii* 
as  to  personal  property.  reoaption>  13Q|  131. 
stoppage  in  tranaita>  t3|. 
replevin,  detinue,  ib% 
as  to  real  proper^, 
jehemtry,  375, 
leatitutioin  by  jvstines  nnder  atntate 

against  forcible  entiy,  376, 
on  confiGtion  for  foroibin  entry,  977. 

2.  In  equity, 

a«  to  piriofi  habeas  cQrpns  in  eqnity,  ch. 

» •  ■ 

▼111. 
restminVi  vpon  p^renta'ov  gn  v^iana.  ib. 
as  to  psriofiaj  property,  deUvery  of  specific 
property,  ISt.  cb  Xy 
what  personal  conir^s  will  pT  not  be 
epeeificnUy  enferced,  141,  cb.  x. 
as  to  real  property,  iiyunption  nfninet  4ii* 
tnrbanoesi&c,  141.  ch.  viii, 

what  specific  contrapte  enlofce^j  14t» 
ch*  X, 
:^l>ecialities,  112. 
Sprjng  Gups,  40<^. 
Statute, 

title  to  ]an4hy,  340. 
Statutes, 

giving  peenliw  lights  and  remediee,  24  to 

26. 
giving  n  right,  mewae  n  hgai  right,  i 

Simon's  Rep.  499* 
St^tHiet  agtn^u  Fre«di,    See  Fmmit,  Statutes 
against, 
how  it  nffecta  ngreepents,  k9^  relating  to 
land,  292,  293. 
SiHiUng  pHuaMiy,  - 

defined  and  punished,  132* 
Stocks,  96, 97.    See  Fumdtt 

property  in,  96, 
Slopping  in  JVan»tUt  131,  cb^  viii. 

Court  of  Bqulty  wiU  not  neiiiit,  ib.  ch. 

•  •  • 

▼ni. 
Succession, 

title  by,  to  pemonalty,  103. 
Successors, 

word  to  pass  fee  to,  248. 

right  to  sue  for  dilapidationij  399. 
Sufferwce, 

tenancies  nW  156. 

Summary  Proceedings, 

the  occasion  and  introdtietlAn  of,  17, 
Surety,    See  Guarantee, 

liability  of,  for  a  elerk.  82.  83. 


pfBcautions  of,  62, 122. 

liability  of 


liability  of  a  party  gnaranteeing,  126  to 
130.    See  Gneranlsf, 
Surety  ofPe$€e, 

in  general,  ch.  viii, 

when  for  a  tenant,  38,  ch,  viii. 
Surrender, 

in  genera],  347. 

statute  of  irandn  feinting  to,  292,293. 

cancelling  alone  will  not  amount  to,  317. 


niiHa< 
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wbu  to  be  doBft  lUie«p<m.  316, 

wliM  may  b«  piVMunoo.  317, 318. 

•unrenden  by  opention  of  Uw,  wbat,  318, 
319. 
t«  oC  oopybold.  347* 
Taii. 

eatate  iiii  t46. 

by  wbat  worda  ciMUd,  S50* 

iacidtAU  of,  t46. 
Tmane3/.    See  EUat$, 

horn  y«ur  to  y«»f .  bow  cieated*  n54. 

at  will  or  sutfennce,  bow  CNftted,  f56. 
Tmtaney  in  Cammm^ 

mwiet  to  pei«Qii»l  pfopeity  w»  109, 139. 
xeal  property  in,  271, 393» 
Tinanti  in  Common, 

1.  In  peno«altj,  lOt, 
injuries  to,  139* 

S.  In  real  property. 
eeifttM  iii»  Mid  iaMm\Mt  470  to  f7t. 
sning  and  being  saed,  ib. 
injniiet  and  remedies  inttr  ••,  37 1 ,  t7t,393. 
waste  betwoes,  393. 
bow  pioYfQted  in  equity,  fTt^ 

Oust«rol,«71.374»375. 
TowmUfor  Jtife,  S86. 
TtnanUfor  Yimn,  387. 
TenanUfrom  YtartoYmr^  388. 
TnmntnUt  151.    8ef  HirMileiMiili,  133. 

defined  and  oowprtbenmo  ii»p<nii  16 1  to 
153. 
Tmwut  3S9* 

different  kinds  of,  229  to  933. 

freebold  and  iafiideaU  of,  230  to  333. 

petit  serjeantry,  229,  n.  (y)t 

free  boifMO,  229»  n«(a>. 

borougb  fiiglisb,  ib,  n.  (6). 

copybold  and  incidents  of,  230  to  238. 

cofporeal  ar  incorpoifal  nay  be  «f,  C29,  n. 
(6),  232. 

votiif  in  i«^«ct  of,  Ut, 

Term, 

word  defined,  159.    See  £<ta(#^ 
Tet^ment,    Sea  WiU, 
title  by,  110. 

fonn  m  will  of  persoaaltyi  1 1 1« 
of  realty  and  peiionalty,  360, 361. 
Teuator, 

wban  be  most  bava  tba  estate  at  time  of 
making  bis  will,  355. 
Thnau,  36,  39, 47,    Sea  wbdivisioas,  Analyti- 
eal  TabU. 
J .  to  kill,  bow  ponisbed,  36. 

2.  extorting  money  by  cartain  tbraau,  indict- 

able at  common  law,  134* 

3.  robbing  by,  fiikmy,  ib, 

'    4.  to  impute  infamous  crime,  capital  felony, 
134. 

5.  tbreatening  lattafi  falonyi  *&« 

6.  to  destroy  com,  bay  or  straw»  4  Qto.  4, 

c.  54,  s.  3»  135, 137. 

7.  to  bum  bouse,  39. 

obtaining  personal  proptrty  by,  bow  pa* 
nisbable,  1S4. 
Time  rfEnj^mtM*  See  fiemaindtr  and  RcPifnion. 
of  real  property,  f  64. 
twenty  years  possession,  effect  of,  241, 275. 
undisturbed   enjoyment,    poU,  cb«  i<.    1 
Kiiapp'a  Rap. 


Time, 

of  performanca  wban  nateriaU  ItO. 
wben  notion  requiring  strict  paifofnance 
essential,  121. 
Tithei,  218. 

ingoaeral.  fl8to221. 

iiguriee  to  titbe  owner  or  oocupier,  398, 

399. 
remedies  fsr  enbtiaetion,  818  to  221,  i6. 
reiediaa  fw  titbe  owner,  398. 
occupier,  398, 399. 
Title  Deeds,  95. 

belong  to  owner  of  estate,  ib. 
•  stealing  of,  133. 
TUU, 

covenants  for,  341  to  346. 
TitUt  to  Pfnonnily, 

in  general,  108  to  130. 
mere  possession  or  occupancy,  102. 
prerogative,  103. 
forfeiture>  tt. 
custom,  ib, 
succession,  ib, 
marriage,  ib. 
judgment,  104. 
gift,  I*. 

dgRfftJa  msrtii  Mate,  ib, 
assignment,  106. 
contract,  108, 112. 
bankroptcy,  108. 
insolvaacy,  ik 
administration,  ib, 
will  or  testament,  110. 
Tttkt  to  RM'ty, 

in  general,  972  to  363. 

by  mare  poaaessinw  or  long  enjoyment,  241, 

273. 
laaa  tbnn  twenty  years  not  aoiieient  wben, 

10  B.  &  Ores.  747. 
by  descant,  976. 
table  of  descent,  278. 
by  purcbase,  279. 
escbeat,  ib, 

special  occupancy,  980, 
prescriptaeBs  or  onstoms,  882. 
forfeiture,  286. 

nlianntioB  of  sevaral  kinds,  991  to  365. 
See  Alienation,  Coptfkold.   Deed,    Devise, 
by  award,  389. 

by  marriage  settlameals  and  jaintoras,  ib. 
by  vohintary  9onTeyanees,  339. 
by  fraudulent  conveyance,  330. 
by  legal  and  aqmtnbla  aaitgage,  kc,  333. 
by  license,  336. 
Toll  Houeu,  Turttpike  GMe$  and  Wiighing  En- 

gine$,WQt* 
Tombelonet  and  Monuments,  50  to  62,  96. 
Ttrttt 

indapendantly  of  contract,  19. 
are  temporal  or  eedesiastical,  13. 
Transfer,    See  Conveyance, 
Trees  and  Shrubs,  183.-    See  Woods  and  Under- 
wcede,  189.     Wasie, 
in  general,  183. 

when  sole  of,  not  within  statoteof  frauds,  93. 
when  proleetcd  from  larceny  or  malicious 

injuries,  93,  94,  410  to  419. 
pn  oopybold,  234, 236, 937. 
waste  iu  cutting,  aad  whan  allowed  in  equity, 
t69»  960. 
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Trtit  and  Skrvbt~-(eontinued,) 
forfeitore  by  cotdiig,  t90,  t9i. 
commoner  mnit  not  damage,  396. 
Trespatiss, 

mere  aothorily  not  tofficient,  239. 
what  ppssetsion  reqniaite,  239,  t40. 
a  mere  licente  not  sufficient  to  tottain  (res- 
pass,  241. 
night  poaching,  how  punished,  401. 
somUI  trespasses,  bow  punished,  18 J , 407, 408. 
in  pursuit  of  game,  how  punished,  403  to 

406. 
what  a  trespass,  380. 
remedies  for,  i6. 

by  prcTention,  381. 

by  distress,  i6. 

by  proceeduig  in  eqoity,  ik» 

by  summary  proceeding  before  jnsticesi 

ib. 
for  trespasses  as  to  game,t&. 
by  action  of  trespass,  38f  • 
Truckst  tot. 

Trusts,    See  Uses  and  Trusts, 
Tumpiks  Gates,  SOS. 
TumpUu  BMds,  tOO, 
Twenty  Years, 

possession  prim&faeie  a  sufficient  title,  241, 
$74. 
Underioood, 

in  general,  182. 

wiien  sale  of,  not  within  statute  of  frauds,  93. 
Unnatural  Offences,  41  • 
Uses  and  2Vusts, 

deeda  operating  under  ihe  statute  of,  322. 

when  or  not  the  use  is  executed,  ib, 

or  when  the  legal  estate  remains  in  a  trustee, 

tb, 
diflfeience  between  legal  and  equitable  estates, 

322  to  324,  365  to  373. 
covenant  to  stand  seised  to,  324. 
bargain  and  sale,  326. 
lease  and  release,  327. 
deeds  to  lead  or  declare,  328. 
deeds  to  revoke,  328. 
Vegetables,  8fe,  91.   See  EnJflements, 
protected,  91  to  94. 

when  they  belong  to  executor  and  not  to 
heir,  91  to  94. 
Vendor  and  Purchaser,    See  Assignment, 
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expediency  of  full  preliminary  agree- 
ment, 293, 294* 
terms  thereof  suggested,  S93  to  297. 
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Walls,    See  Hedges,    Tenants  in  Common, 
Ward,  69,    See  Guardian  and  Ward,  69, 70, 
Warrens,  196, 
Waste, 

forfeiture  by,  290,  291. 

permissive  by  copyholder  a  forfeiture,  234. 

equitable,  what  and  how  prescribed,  260. 

what,  and  consequences,  259, 260. 

injuries  by,  to  remainderman  or  reversioner, 

386  to  395. 
injuries  by  parceners,  jomt  tenants,  tenants 

in  common,  393. 
injuries  for  waste  in  general,  385, 391. 
remedies  for,  in  general;  {6. 
semble  neither  tenant  for  lifo  nor  years  is 
liable  for  permissive,  in  absence  of  cove- 
nant, 386  to  395. 
rectors,  vicars,  and  executor's  liability  for, 
393. 
Wastes,  167. 

adjoining  inclosures,  to  whom  belong,  237. 
Water,  189. 

ponds,  watercourses,  rivers,  water,  fish  and 

fisheries  in  general,  189  to  193. 
fish  ponds  and  dams,  193. 
navigable  rivers,  creeks,  canals,  quays,  docks 

and  wharfs,  197. 
sea  banks  and  walls,  199. 
ports  and  harbours,  200. 
fisheries,  224. 

water  belonging  to  or  adjoimng  dwelling- 
house,  192,  193. 
Watercourses,  189  to  215.    See  Fish,    Fishery, 
River, 
in  general,  189  to  193,  215. 
remedies  for  injuries  to,  398. 
navigable  rivers,  creeks,  &c.  197. 
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3.  Form  and  requisites  of  will,  357. 

stgnature  of  testator  and  where,  357. 
whether  any  witness  need  be  pre- 
sent at  time,  357, 358. 
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THE    SECOND    PART. 


Th£  plan  and  outline  of  this  Work^  and  of  the  first 
Four  Chapters  in  particular,  have  already  been  suffi- 
ciently explained  in  the  Prefiace.  This  Part  proceeds 
with  the  Six  following  still  more  important  Chapters. 
In  the  li/ih  Chapter  are  considered  the  various  pre- 
cautwnarjf  measures  to  anticipate  and  prevent  expected 
injuries  before  their  inception^  and  in  almost  every 
situation  of  difficulty  that  usually  gives  rise  to  litigar 
tion. 

The  Sisth  Chapter  states  those  preliminary  steps 
that  may  be  advisable  ctfter  the  inception  of  an  injury, 
but  before  the  commencement  of  hostile  measures  or 
of  litigation  respecting  them. 

In  the  Seventh  Chapter  the  numerous  remedies  by  acts 
oi  parties  themselves,  or  their  rdations,  friends,  or  third 
persons,  without  any  assistance  of  the  officers  of  the 
law,  or  of  legal  process,  and  either  to  prevent,  resist, 
defend,  remove,  or  abate  injuries,  or  to  obtain  satisfac- 
tion by  their  own  act,  as  allowed  by  law,  are  fiiUy 
considered;  stating  all  the  instances  in  which  the 
defence  of  the  Person,  Personal  Property,  or  Real  Pro- 
perty  is  allowed,  and  the  means  to  be  adopted ;  and 
when  a  relation,  servant,  friend,  or  stranger  may  inter- 
fere, and  how ;  when  and  how  private  individuals  may, 
without  warrant  or  process,  apprehend  offenders ;  when 
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and  by  what  means  resistance  of  process,  escapes^ 
rescues,  prison-breaking,  and  pound-breach,  are  lawful 
or  criminal,  or  at  least  imprudent  ^  when  recaption  of 
the  person,  personal  or  real  property,  is  allowed,  and 
how ;  the  abatement  and  removal  of  private  and  public 
nuisances,  and  other  injuries.  The  law  of  Distresses 
and  Seizures  for  Rent,  or  upon  cattle  Damage  feasant, 
or  for  Poor  Rates,  Tolls,  &c, ;  andthe  law  of  setoff,  and 
Remedies  by  Retainer  and  Lien,  are  also  examined. 

In  Chapter  Eight  are  stated  the  several  preventions 
and  removals  of  injuries  by  Legal  Authority  ;  as  those 
by  Justices  of  the  Peace,  Peace  Officers,  or  by  Judges, 
by  obtaining  security  to  keep  the  peace  or  to  be  of  good 
behaviour,  whether  by  application  to  a  single  Justice 
or  at  Sessions,  or  by  exhibiting  articles  of  the  Peace  in 
the  Court  of  King's  Bench,  or  by  articles  and  sup- 
phcavit  to  the  Chancellor,  with  the  practice  on  ob- 
taining each  of  these  protections ;  the  removal  of  Im- 
prisonment by  writ  of  Habeas  Corpus,  with  the  law 
and  practice  respecting  the.  same ;  the  more  formal 
proceedings  at  Law  or  in  Equity  to  prevent  or  remove 
injuries,  and  especially  the  law  and  practice  respecting 
Injunctions,  a  branch  of  equitable  jurisdiction  of  the 
very  greatest  importance  to  be  well  known,  as  well  to 
practitioners  at  Law  as  to  those  in  Equity ;  the  pre* 
vention  of  the  loss  of  an  equitable  debt  or  claim  by 
the  writ  ne  exeat, regno,  or  of  loss  of  evidence  by  bills 
to  perpetuate  testimony,  and  bills  and  injunctions  to 
restrain  unjust  actions  or  proceedings  at  law' or  in 
other  courts ;  bills  of  Interpleader,  and  other  proceed- 
ings. Some  preventive  remedies  in  local  courts  are 
also  noticed. 

Ill  the  Ninth  Chapter  it  is  supposed  that  an  injury 
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has  been  completed,  and  that  some  time  having  since 
elapsed,  it  becomes  necessary  to  ascertain  whether  any 
Statute  of  Limitations,  or  any  presumption  from  delay, 
constitutes  any  bar  to  the  proper  remedy  for  relief  or 
compensation.  Here  are  considered  all  the  statutes  of 
limitations,  and  other  consequences  of  delay  or  laches, 
in  commencing  the  remedy  as  well  at  law  as  in  equity, 
and  in  bankruptcy,  in  cases  of  executors  or  admini- 
strators, in  Ecclesiastical  and  Spiritual  Courts,  in  Ad- 
miralty Courts,  and  in  Criminal  Courts ;  together  with 
the  prejudice  incident  to  laches  at  common  law,  and  in 
Courts  of  Equity,  independently  of  any  express  limita- 
tion by  statute. 

In  the  Tenth  chapter  are  very  fully  considered  all  the 
remedies  at  law,  and  in  equity,  or  elsewhere,  to  compel 
specific  relief  or  performance,  whether  as  respects  the 
rights  of  Persons,  Personal  or  Real  Property,  and  as  it 
will  obviously  be  frequently  preferable  to  enforce  the 
actual  and  full  enjoyment  of  a  right  specifically  than  the 
mere  recovery  of  damages  in  compensation  for  the 
injury,  all  these  specific  remedies  are  very  folly  and 
practically  considered>  especially  as  regards  the  ex- 
tensive jurisdiction  of  the  Court  of  King^s  Bench  by 
Mandamus,  and  the  still  more  important  analogous 
jurisdiction  in  Equity,  by  Bills  for,  and  Decrees  com- 
pelling the  Specific  Performance  of  Contracts  and  other 
rights.  Bills  to  Account,  and  other  specific  remedies ; 
and  Bills  in  Equity  to  prevent  the  specific  enforcement 
at  law  of  Penalties  and  Forfeitures,  or  legal  rights! 

The  foil  particulars  of  the  subjects  of  this  part  may 
be  ascertained  by  examining  the  table  of  contents 
and  the  Analytical  Table  of  each  chapter,  and  every 
single  point  or  question  will  be  found  referred  to  in 
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the  Index.  As  specimens  of  the  probable  utility  of  the 
undertakings  and  the  mode  of  executing  it^  the  author 
begs  to  refer  to  the  arrangement  of  the  important 
branch  of  the  law  relating  to  Executors  and  Admim- 
strators,  in  pages  610  to  561 — to  the  Defence,  Resist- 
once,  and  Removal  of  Injuries  by  parties  themselves,  in 
pages  586  to  669,  and  upon  which  s6  many  questions 
arise,  as  well  in  actions  of  trespass  as  in  the  Criminal 
Courts — to  the  law  and  practice  relating  to  the  writ  of 
Habeas  Corpus,  in  pages  684  to  695 — to  writs  of  In- 
Junction,  in  pages  695  to  731,  to  the  whole  chapter  on 
the  Statutes  of  Limitations^  736  to  786 — to  the  law  and 
practice  upon  writs  of  Mandamus,  in  pages  789  to  810, 
and  to  pages  820  to  871,  as  respects  bills  for  and 
decrees  of  Specific  Performance.  The  modes  of  treating 
those  important  subjects  the  author  believes  ate  new, 
and  he  hopes  they  may  be  fbund  in  some  degree  worthy 
of  attention. 

The  rest  of  the  work,  which  states  the  minutia  of 
the  Practice  of  all  the  principal  Courts  of  Law  and 
Equity f  and  of  the  Ecclesiastical  and  Spiritual  Courts, 
and  Courts  of  Admiralty,  %c.  &t.,  and  in  Arbitrations, 
and  in  conducting  Summary  proceedings  before  Justices 
of  the  Peace,  is  in  a  great  state  of  fofrwardness,  and  is 
withheld  for  the  {HH^ent  merely  in  order  that  all  the 
alterations  in  the  law  during  the  presrent  sessions  may 
be  incorporated.  In  treating  of  the  Practice  of  the 
Courts  of  King's  Bench,  Common  Pleas,  and  E.tchequer, 
the  author  has  pursued  the  object  of  the  Legislature  and 
of  fhe  Judges  by  endeavouring  to  assimilate  the  practice 
6f  all  the  Courts ;  instead,  therefore,  of  writing  distinct 
chapters  or  parts  on  the  separate  and  distinct  practice 
of  each  Court,  and  which  the  author  submits  would 
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occasion  unnecessary  repetition)  he  has  attempted  to 
revive  the  excellent  and  lucid  plans  adopted  in  Cromp- 
ton  and  Sellon's  Practice,  viz.  of  stating  in  one  jwm- 
Cipal  column  the  foil  practice  of  the  Court  of  King*s 
Bench,  and  then  in  the  same  page,  in  adjoining 
columns;  showing  the  difference,  if  any,  in  the  practice 
of  the  Courts  of  Common  Pleas  and  Exchequer,  and 
in  notes  subscribing  the  clauses  of  statutes,  and  rules 
and  principal  forms  of  the  writs  and  proceedings,  show- 
ing when  any  occasional  deviation  may  be  advisable. 
By  this  plan  the  Student  and  Practitioner  may  at  one 
view,  and  without  referring  to  numerous  books  repeat- 
ing the  same  rules  which  equally  apply  to  all  the  Courts, 
perceive  the  whole  practice  of  all  the  courts  of 
similar  jurisdicdon. 

The  same  plan  has  been  observed  as  regards  the 
practice  of  the  Courts  of  Equity,  and  whether. the  pro- 
ceeding be  before  the  Chancellor  or  the  Vice-Chan- 
cellor,  or  the  Master  of  the  Rolls,  or  on  the  equity 
side  of  the  Court  of  Exchequer. 

As  a  distinct  publication  not  necessarily  ineumber- 
ing  the  subscribers  to  the  principal  work,  a  volume  of 
Forms  or  Precedents  will  be  published  with  subscribed 
notes  of  practical  directions  how  to  apply  them.  This 
will  contain  forms  of  every  description  of  Conveyance 
and  Contract,  whether  relating  to  absolute,  or  relative 
righti^,  settled  by  the  most  eminent  conveyancers  and 
adapted  to  the  law  as  altered  in  this  and  the  preced- 
ing sessions,  also  the  forms  of  every  Writ  and  Practical 
proceeding  at  Law  and  in  Equity,  and  in  the  Ecclesiasti- 
cal and  Admiralty  Courts,  and  Courts  of  Error  and 
Appeal. 

The  author  begs  to  acknowledge  the  obligations 
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conferred  upon  him  by  several  gentlemen,  officers  of 
the  courts  and  others,  for  the  ready  assistance  and 
valuable  information  they  have  afforded  him ;  and  he 
will  consider  himself  still  further  indebted  to  any  prac- 
tioner  who  will  take  the  trouble  of  forwarding  to  him 
any  farther  information  or  suggestions  early  in  this  va- 
cation* 

The  author  did  not  venture^  until  very  flattering 
opinions  of  the  Jirst  part  of  this  work  had  been  gene- 
rally expressed^  to  implicate  his  son  Henry  in  what 
might  turn  out  a  failure ;  but  he  cannot  now  refrain 
from  acknowledging  that^  in  the  Fourth  Chapter  of 
the  first  part,  relative  to  Real  Property  and  Conveys 
ancing,  he  derived  from  him  much  valuable  practical 
information,  which  he  could  not  otherwise  have  in- 
troduced, and  which  enables  him  with  confidence  to 
recommend  that  chapter  in  particular  to  the  attention 
of  Students  and  the  Profession  in  general. 

J.  C. 

CAambers,  6,  Chancery  Lane, 
%OihJwite,  1833. 
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Perhaps  of  all  procaudonary  measures  that  of  obtaining  the  I.  Rbtaiveb  or 
advice  and  assistance  of  a  professional  person  before  adopting  ^Licma"*^' 
any  step,  is  the  most  important,  since  very  few  individuals,  who  proctor,  ob 
have  not  practised  as  well  as  studied  the  law^  can  anticipate  on 
every  occasion  all  the  difficulties  that  may  arise,  or  what  may 
be  the  most  judicious  line  of  conduct  to  be  pursued.  This  and 
the  three  following  chapters  are  intended  principally  to  iusUt  in- 
dividuak  in  their  choice  of  the  best  precautionary  measures,  and 
of  the  best  remedies ;  but  still  it  will  be  essential  in  general  to 
have  a  professional  adviser;  with  respect  to  the  choice  of 
whom  and  his  functions  and  duties,  a  distinct  chapter  will  here- 
after be  given.  It  may  suffice  here  to  observe  that  it  is  essen- 
tially important  to  select  not  a  mere  lawyer  but  a  gentleman  of 
known  high  character,  as  well  for  his  knowledge  of  all  his  pro- 
fessional duties,  but  also  of  adequate  knowledge  of  the  world, 
and  a  good  negociator,  and  disposed  to  avoid  litigation,  and 

VOL  I.  GO 
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CHAP.  V.     above  all,  one  who  has  not  nor  is  likely  to  have  any  connection 
aavMbasuru.  ^^^^  *^®  expected  opponent  which  might  hereafter  render  the 

confidence  reposed  in  him  injurious  to  the  interests  of  his  em- 
ployer, and  it  might  be  well  in  some  ca^es  to  require  an  explicit 
engagement  to  that  effect,  (a)  It  will  be  prudent  on  the  part  of 
the  professional  adviser  to  put  to  his  cKent,  in  the  firat  instance, 
and  even  in  writing,  all  questions  in  the  slightest  degree  con- 
nected with  his  (jase,  so  as  to  anticipate  every  point  that  might 
thereafter  arise  in  the  course  of  the  expected  litigation;  and 
the  client  should  deliberately,  when  time  will  allow,  answer 
the  same  in  writing.  This  and  a  subsequent  conference  would 
prohaUy  secure  an  accurate  and  useful  investigation  and  expla- 
nation, which  would  govern  every  subsequent  step  and  prevent 
the  errors  and  defidcts  too  frequently  to  be  attributed  to  the 

want  of  dUjP  inquiry  and  consideratictn  in  the  first  i];i8tanpe.(6) 

-  —  '-■-  '-■     ■    —  —       ■  '■  '-—  —   .^.. ...... . 

(a)  See  the  observations  of  Sir  £.  Sug- 
den  ill  his  excetient  work  on  Veodors 
and  Purchasers,  8tb  ed«  Introd.  And  see 
the  cases,  Beer  «.-  Ward,  1  Jooob's  R.  77  ; 
Brirheno  v.  Tharp,  Id.  SOO;  CholmmdtUy 
V.  Clinton,  19  Vcs.  96l ;  Coop.  80,  S.  C. 
1  Madd.  Ch.  Pr.  160 ;  which  evjsoe  the 
hazard  of  employing  a  solicitor^  wlio,  or 
whoso  clerks,  roaj  afterwards  be  retained 
by  the  opponent ;  and  see  thegesertti  prift' 
cipU  as  to  injottctions  to  prevent  the  disclo- 
sure of  GOuidonttat-commaiissatieDs,  Bntt 
V.  Price,  1  Simon's  R.  4fi5 ;  Yavath  v. 
Winyard,  1  Jac.  &  Walk.  394 ;  post,  chap. 


viii.  Lord  Tenterden  freqMntly  stated 
the  impoiiey  and  danger  of  parting  with, 
or  showing  title  deeds  or  other  docnments ; 
and  mentioned  instances  «f  parties  having 
iMt  thtSr  tstQist  bj  pfaieing  Unlimited  con- 
fidence in  their  solicitors,  mho,  though 
honoamUe  tbeaselves,  severed  docu- 
ments to  be  read  by  dtfkt  «f  others  in 
their  offices,  whtoh  were  afterwttfds  com- 
municated to  an  adverse  claifimnt.  Sec 
further,  the  Newcatstler  o«se»  8  Ves.'l4l, 
and  Sogd.  V.  ^  P.  S06,  wheie  a  large 
property  was  lost  by  this  want  of  caatloo. 


Questions  to  be 
slated  and 
answered  in 
writing. 


(6)  It  may  not  be  devoid  of  utility  to  suggest  a  few  of  the  queetions  which,  in  the 
natural  course  of  litigation,  may  arise.  Such  only  need  be  considered  as  bear  <a 
each  particular  case.  * 

1st.  What  was  the  right  affected?  Was  it  private  or  public  1  or  was  it  both! 
H  pnyate.  was  it  teinpocU  or  e^dosiasticsj,  legfM  ca  eqnitnbley  vested  in.  the.  party 
complaining  or  in  bis  trustee  ?  Absolute  or  relatlre;  in  possession,  T«mainder>  or 
reversion  t     Depending  on  any  and  what  contract,  or  without  contract  ? 

Sd.  Wa^  the  ir^ury  pzivata  or  public,  civil  or  pria^os^U  l^simppr^l  or  lycifsianti^l, 
a  tort  or  a  breach  of  contract  t  An4  if  the  former,  was  it  with  or  without  force, 
immediate  or  consequential,  a  nonfeasance,  misfeasance,  or  malfeasance  1 

Sd.  What  are  the  several  remedies,  whether  by  any  aqd  vhat  prevei^Lion  er  removal 
of  the  expected  injury  by  the  party  himself,  or  the  interference  of  an  inferior  or 
superior  tribunal,  nr  for  enforcing  specific  performaoceor  compensation  by  soma  legal 
proceeding  1 

4th.  What  if  any  prveoulian  should  betaken  to  prevent  the  possibility  of  even  xemote 
iliiuiy  Uom  or  litigatioii  with  any  unknown  party  ? 

%^th.  Supposing  an  injury  is  threatened  or  expected  from  a  particular  individoal* 
then  is  it  necessary  to  take  any  and  what  preliminary  8tep»  as  to  make  a  demaadt  &c» 
befbie  the  commencement  of  any  hostile  measojres  ! 

6th.  Can  the  injury  be  legally  prevented  or  removed  by  any  ai^d  what  proceedings 
of  the  party  complaining,  or  by  any  and  what  relation  or  agent*  and  without  the 
interference  of  any  constitated  authority  1 

7th.  Can  the  injury  be  prevented  by  application  to  any  and  what  constitated 
anthoiity,  and  by  what  proceeding  ? 

8th.  Supposing  that  (he  injury  has  been  compUtad  by  some  person,  has  it  been  barred 
by  any  and  what  statute  of  limitations,  or  any  presumption  of  payment,  &c.  1  and  is 
there  aay  mode  of  preventing,  soch  bar ;  and  if  not,  then  is  there  any  cri^Mimi  x^nedjn 
fpr  the  same  injury  ? 

9th.  Is  there  any  and  what  mode  of  ascertaining  who  in  particolar  was  the  wroof- 


lores. 
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II.  "  Measures  and  laws  to  anticipate  and  pretent  injuries     CHAP.  V. 
are  more  to  be  encouraged^  than  those  J  or  compensating  or  mYMBAsuiifes. 
panishing  such  injuries  when   committed^  {c)      In   the  ordi-  h.  General  ob- 
nary  transactions  of  life,  when  it  is  expected  that  an  injury,  senraUons  reia- 
not  yet  even  commenced,  will  be  sustained,  or  that  an  unjust  l^ssi|^for°oV 
action  will  be  prosecuted,    it   will  frequently  become  abso*  expediency  of 

,   .  ,  .1  ..  i^\.       certain  ppecan- 

iutety  necessary  to  take  some  precautionary  measures^  eltber  tionaiy  mea. 
to  perfect  the  right  or  to  prevent  the  expected  injury,  or  to 
secure  the  best  remedy  for  compensation  or  tbe  best  means 

doer,  as  by  letter  or  bill  for  discovery,  or  to  discover  wbetber  a  tenant  for  life  is  dead, 
and  may  or  not  a  searcb-warrant  be  obtained  ? 

lOtb.  Is  the  complainant  tbe  proper  party  to  assert  tbe  claim  or  imder  any  die* 
ability ;  and  is  the  known  wrong-doer  liable  to  be  proceeded  against,  or  privileged  or 
protected  1 

lltb.  Isit  fit  to  accept  aa  apology,  or  to  compromise,  or  to  give  any  and  what 
indulgence,  &c.  without  previous  suit  \ 

Ktb.  Is  any  dthttr  erep  necessary  before  tbe  commencement  of  legftl  proceedings, 
as  demanding  Inspection  of  warrant,  giving  notice  of  action,  &c.  1 

13th.  Can  specific  nlufot  performance  be  enforced,  either  at  law  by  mandamus, 
replevin,  action  of  detiauf ,  or  munmaiy  proceeding ;  or  in  equity  by  bill  for  specific 
performance,  &c.  1 

14th.  Is  it  eompuUery  or  advisable  to  refer  to  arbitrationt  and  on  what  terms  1 

I5tb.  Is  the  conplaiaant  in  possession  of  sufficient  nidenc*  to  support  his  claim, 
and  if  not,  how  can  be  obtain  it?  If  not,  then  how  far  should  that  circumstance 
infloence  in  the  choice  or  abandonment  of  renedieal 

16th.  Before  what  tribunal^or  to  what  justices,  or  court  inferior  or  superior,  should 
the  complaint  be  prefeiied  1 

17th.  Is  it  necessary  or  expedient  to  retain  any  and  what  aitomey,  solicicor, 
proctor,  or  agent,  to  commence  and  proceed  in  the  suit,  and  on  what  terms  1 

18th.  By  and  against  whom,  or  in  whose  names,  should  tbe  proceedings  be  carried 
on? 

39tb.  What  should  be  the  first  process,  and  should  the  wrong-doer  be  arrested  or 
only  summoned  1 

ttOth.  What  are  to  be  the  pleadings  or  statements  of  the  complainant's  case,  whether 
before  justices  by  information,  or  at  law,  or  in  equity,  libel  in  the  spiritual  or  ecclesias- 
tical  court,  or  in  the  court  of  admiralty  1  Is  any  ^rther  statement  of  facts  requisite 
as  instructions  for  preparing  the  same  ?  In  what  respect  will  the  form  of  the  proceed- 
ing vary? 

tflsL  On  tbe  behaKof  a  Defendant.  Has  the  proceedior  been  commenced  in  the 
proper  court ;  and  if  not,  then  can  the  defendant  stop  the  silae  by  plea  to  the  juris- 
diction or  by  prohibition,  certiorari,  &c.? 

tid.  If  there  be  several  claimants  in  different  adverse  rights,  should  there  be  a 
bill  of  interpleader,  or  motion  to  the  court  under  the  stat.  1  &  9  W.  4:  c.  dS  ? 

35d.  If  not,  what  is  tbe  proper  defence,  plea,  or  answer  ? 

f4th.  Wbatshonld  be  the  subsequent  pleadings  and  proceedings'! 

Sdth.  How  should  the  Bn^*be  prepared  for  the  plaintiff  or  defendant,  and  what 
are  the  proper  forms  and  points  to  be  alluded  to;  and  is  it  necessary  at  expedient  to 
have  a  consultation  with  the  counsel,  and  when  ? 

26th.  What  evidence  should  be  adduced  for  the  plaintiff  and  defendant?  Isit 
advisable  to  examine  witnesses  on  interrogatives  under  1  &  9  W.  4,  c.tf,  s.  4,  and 
bow  ?    Or  to  file  a  bill  for  a  commission,  &c.1 

tfiti.  What  should  be  the  conduct  of  tbe  plaintiff  and  defendant,  and  their 
counsel  or  attorney  or  solicitor,  previous  to  and  pending  the  trial  or  hearing? 

28th.  What  should  be  the  verdict,  judgment,  or  decree ;  award,  adjudication,  coa- 
Tietion,  or  sentence?  Whether  specially  or  generally;  for  any  and  what  debt  or 
damages,  &c. ;  and  for  an  v  and  what  costs  ? 

29tt.  What  should  be  the  execution,  whether  against  the  person,  or  personal  or 
real  proper^,  and  what  may  be  taken  ? 

50th.   When  satisfaction  should  be  entered ;  and  what  the  cotmequencet  of  tbe 


31st.  What  remuneration  should  be  made  by  the  cHeatto  his  attorney  or  solicitor ; 
and  of  tajinf  the  bill  of  the  latter  ?    . 
(0  ^<nif Mice  v,  Attwood,  1  Mod.  20S  ;  IfiUeotk  v.  Windier,  3  Bar.  &  Adolp.  43. 

GOS 
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eHi|P.  V.     of  defence ;    or  supposing  that  sucb  measures  have  already 
AftYMBAsuRvt.  been  adopted,  the  evidence  may  be  insufficient,  and  it  may 

therefore  be.  expedient  to  obtain  an  admission  of  the  fact,  or 
to  repeat  the  measures*  So  in  various  cases,  whether  before 
the  inception  of  an  injury,  or  after  it  has  been  completed, 
although  no  preliminary  measure  may  be  absolutely  necet^ 
^ary^  yet  it  will  be  found  of  essential  importance  and  utility, 
and  highly  expedient,  to  take  certain  steps  before  the  actual 
commencement  of  litigation.  Thus,  even  in  a  Court  of  Imw, 
the  mere  circumstance  of  a  complainant  having,  previously 
to  litigation,  evinced  a  sincere  desire  to  avoid  it,  whether  by 
seeking  explanation,  or  by  temperate  remonstrance,  or  by  civil 
request  or  notice,  to  the  intended  defendant,  allowing  adequate 
time  for  consideration,  and  for  obtaining  advice  on  the  pro- 
priety of  resistance ;  or,  on  the  part  of  a  defendant,  his  having 
offered  an  explanation  or  a  proper  apology,  or  an  arbitration,  or 
made  a  tender  or  bona  Jide  offer  to  pay  what  he  considers  the 
just  measure  of  the  complainant's  claim  ;  all  these  steps  (inde- 
pendently of  moral  obligation  and  gentlemanly  feeling)  will,  in 
most  cases,  strongly  incline  a  judge  and  jury  in'his  favour^  so  as 
at  least  to  induce  each  to  listen  more  patiently  to  a  detailed 
statement  and  evidence,  when,  in  case  of  an  intemperate  or  hasty 
action,  or  of  a  vexatious  or  uncandid  defence,  the  judge  and 
jury  will  suspect  the  veracity  even  of  the  evidence  adduced  by 
either  party,  {d)  No  one  of  experience  will  deny  that  very  small 
circumstances  and  judicious  conduct  of  a'  party  will  frequently 
turn  the  scale  in  his  favour,  and  still  more  frequently  influence 
the  amount  of  damages,  {e)  And  if  the  claim  should  be  prose- 
cuted or  resisted  in  a  Court  of  Equity ^  the  previous  conduct  of 
the  parties  will  often  induce  that  court,  in  the  exercise  of  the 


XT'  '»  ■T«< 


(</)  It  has  1>een  not  onfrequent  for  in-  ment  for  the  pnrpoae,  a  Cf^lebmtcd  ieadinjs^ 

ferior  pnctirioners  to  iwue  a  writ  witliout  CQunsel,  who  afterwards  filled  the  highest 

a  previous  letter,  or  at  least  before  it  has  legal  station,  upon  consultalion  with  the 

been  possible  to  comply  with  a  short  no-  intended  plaintitt*.  suggested  the  terms  of 

tice,  and  even  to  declare  dt  heme  eue,  as  it  his  letter  to  the  lady,   fixing  a  day,  and 

Is  technically  termed,  on  the  very  day  of  upon  such  letter  being  afterwards  read  on 

service  of   the  writ,  u  practice  by  late  the   trial,   Lord   Kenyon  observed,  that 

salutary  rales  and  enactments  very  pro-  though  the  lady  then  pretended  that  the 

periy  repressed.     Rule  Trin.  T.  1  Wm.  plaintiff  was  beneath  her  in  station,  she 

4,  A.  D.  1831 ;  Rules  II.  &  III   Hil.  T.  might  have  considered  herself  fortunate  in 

1K32;  Stat,  ft  Wm.  4,  c.  39  ;  Rule  Mic.  the  pros|)ect  of  possessing,  as  her  husband, 

T.  S  Geo.  4,  Reg.  11  ;  Tidd,  on  same,  a  man  who  could  write  so  sensible  and 

pi^e  38,  39.  eloquent  an  appeal  to  her  judgment  and 

(«)  In  an  instance  before  alluHed  to,  her  feelings,  and  thereupon  the  jur3' gave 

mnt$,57,  note  (u),  where  a  lady  who  bad  much  larger  damages,  prtocipally  ha  re- 

promised  marriage  was  fickle  and  inded-  spect  of  such  letter,    than    they  %vould 

sive,  and  could  not  be  brought  to  a  de-  otherwise  have  done,  as  several  of  tbc 

cision  as  to   the  day  of  marriage,  and  jury  afterwards  declared, 
irfterwards  neglected  to  attend  an  appoint- 
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discretionary  jurisdiction  over  costs^  to  give,  or  withhold,  or  in-  CHAP.  V. 
crease,  or  diminish  them  entirely,  according  to  the  judicious  aey  Mba7uriIs. 
conduct  of  the  parties.  (/)  Thus,  if  a  bill  for  an  account  or 
for  a  discovery  be  filed  against  a  factor  or  agent,  or  other  party, 
without  first  properly  applying  to  him  in  *a  civil  manner  for  an 
account ;  (g)  or  if  a  suit  for  dower  has  been  instituted  by  a  widow, 
without  first  applying  to  the  heir  to  have  it  assigned,  or  if,  on 
the  other  hand,  he  vexatiously  refuse  to  assign  it  after  proper 
request;  or  if  a  bill  of  interpleader  be  filed,  without  first  apply- 
ing for  an  indemnity,  or  if  a  party  be  guilty  of  any  other  veza* 
tious  conduct,  he  may  not  recover  costs,  though  in  other  re- 
spects he  succeed.  (A)  So,  although  an  executor  be  always 
ready,  and  offer  to  pay  a  legacy,  yet,  if  he  qualify  his  offer  by 
imposing  terms  which  he  has  no  right  to  require,  the  suit  for  the 
legacy  will  not  be  deemed  unnecessary,  and  the  costs  must  be 
paid  out  of  the  residue  to  which  the  executor  may  be  benefi- 
cially entitled,  (t) 

We  will,  therefore,  in  this  and  the  succeeding  three  chapters 
consider  those  ** precautionary  measures**  which  frequently  are 
absolutely  necessary,  and  at  all  times  advisable  for  parties  to 
adopt  before  they  precipitately  plunge  into  litigation, — con- 
siderations which  are  important  and  interesting  to  every  member 
of  society,  who  may  wish  to  know  and  safely  practise  and  fulfil 
his  relative  rights  and  duties  even  in  the  ordinary  course  of  life. 

In  the  present  chapter  we  will  consider  the  principal  steps  to  be 
taken  in  various  situations  before  there  has  been  even  an  inception 
of  injur jf.  It  cannot  be  attempted  to  state  atf  the  various  situa- 
tions of  difficulty  which  may  arise  even  in  the  ordinary  intercourse 
with  society.  The  first  and  most  general  precaution  is,  in  the  first 
instance,  to  secure  evidence  in  support  and  proof  of  the  right  or 
injury,  or  of  the  defence;  and  then  the  steps  to  be  taken  may 
be  generally  arranged  under  two  heads^^r«/,  cases  independently 
of  contract;  and  secondly ^  cases  of  contract.    Of  the  former. 


(/)  See  in  general  S  Mad.  Ch.  Prac. 
546  \  and  sometimes  a  partv,  by  instruct- 
iuK  or  allowing  bis  counsel  to  make  an 
onfounded  or  too  serere  an  attack  on*  the 
character  of  bis  opponent,  or  of  even  his 
solicitor,  will  induce  a  Court  of  Equity  to 
▼isit  him  with  costs ;  see  the  case,  pmt, 
•  (g)  Wnftmmth  v.  Boyer,  I  Ves.  jun. 
416  ;  1  Mad.  Ch.  Prac.  216;  CoUyer  v. 
Dudity,  1  Turner  &  Rum.  4<1.  So  if  a 
plaintiff  is  entitled  to  a  discovery,  and  goea 
fnt  Co  the  defendant  to  ask  for  accounts 
which  be  in  justice  has  a  right  to,  then  if 
the  defendant  refuse  and  the  plaintiff  is 
thereby  cumpelled  to  file  a  bill  for  a  dis* 


covery,  the  defendant  ought  not  to  have 
co»ts;  for,  although  they  are  in  gentral 
to  be  paid  by  a  party  filing  a  bill  merely 
for  discovery,  yet  if  the  plaintiff  file  his 
bill  without  trying  first  to  get  the  disco- 
very, "  in  the  way  m  which  wun  acting 
with  €ach  other  ought  Jint  to  aih  their 
righttt**  he  ought  to  pay  costs.  Id.  ibid, 
where  it  is  also  said  Lord  Eldon  approved 
that  doctrine. 

(h)  «  Mad.  Ch.  Pr.  549  to  57.1 ;  and 
see  CoUyer  v.  Dudley,  1  Tunier  &  Rusa. 
R.  4S1. 

(i)  WaUer  v.  Foley,  1  Ross.  R.  575. 


PRECAUTIONARY  MEASURES 


CHAP.  V,     the  instances  are  principally  where  it  may  be  advisaUe  to  give 

AKT  MbaIuru.  ^^^ices  not  to  give  credit  to  a  wife,  chiid,  serwatU,  agent,  of 

partner y  or  of  a  bUl  or  note  having  been  obtained  by  fraud,  or 

felony,  or  lost,  or  not  to  harbour  an  apprentice  or  servant,  or 
not  to  trespass,  or  notices  previous  to  a  claim  on  a  hundred,  and 
notices  to  ascertain  any  event  in  which  the  party  is  interested. 

Those  connected  with  contract  are  cases  in  which  it  may  be 
necessary  to  take  steps  to  perfect  a  right  on  a  contract,  as  notices 
by  purchasers  and  mortgagees^  and  trustees  of  purchasers,t  or 
assignments  of  real  property  or  personalty,  either  absolutely  or 
88  collateral  securities ;  and  on  behalf  of  laiMords,  and  notices 
to  qualify  certain  legal  liabilities.  Then  will  be  shown  how  to 
perform  conditions  preoedent,  or  to  make  formal  requests,  and 
then  are  considered  certain  measures  to  be  observed  by  ex* 
pected  defendants,  so  as  to  anticipate  and  prevent  the  liability 
to  an  action  ;  and  lastly,  the  very  important  precautions  and 
rules  to  be  observed  by  executors  and  administrators  in  the 
adtkiuistration  of  assets*  It  will  be  our  object  in  this  chapter 
to  consider  all  measures  of  this  nature,  Jirst,  independently  of 
Opntracts^  and,  as  respeqts  the  person,  personal  or  real  pro- 
perty ;  and  secondly,  asregards  the  perfectioB  of  rights  founded 
on  eantraete :  thirdly,  on  behalf  of  expected  defendants ;  and 

fourthly,  poreeautions  of  executors  and  admimstratovs. 


III.  securing 
•vidtnee  of  the 
Right  or  of  the 
Injury  .0) 


III.  Ferhaps  of  all  the  precautionary -meaauafes  that  can  be 
adopted  when  tbere  is  the  remotest  probabffity  of  litigation, 
that  of  securing,  in  ^e  first  instance,  evidence  to  establish  the 
right,  or  the  injury,  or  the  grounds  of  defence,  is  the  most  im- 
portant ;  for  if  not  in  possession  of  adequate  evidence,  parties 
should  consider  themselves  in  the  same  situation  as  if  the  essen- 
tial faciS'  had  no  existence  (A).  Such  evtdenoe  ahould  therefore 
be  ascertained  and  well  considered  in  the  first  instmmce, 
for  after  open  disagreement,  and  stUl  more  after  the  com- 
mencement of  litigation,  the  wrongA-doer  will  have  become 
guarded  and  less,  communicative,  and  probably  will  decline  any 
admission,  and  if  he  should  be  certain  that  two  witnesses  (gene- 


(J)  See  end  of  chapter  a  repetition. 

(k)  See  p9Mt,  as  to  Bills  of  Discovery. 
On  a  late  trial  at  KiogstoD  Assises,  lQt9, 
tk  wrdict  was  ohtaiiied  upon  the  mere  pro- 
duction of  an  answer  in  Chancery,  opoa 
which  Lord  Tenterden  obserfied*  that  was 
one  of  tlie  very  few  iiMtances  in  which,  in 
his  experience,  an  answer  alone  had  been 
relied  upon  to  establish  a  case  at  law.  It 
tuu  frequently  occurs  that  upon  a  clieut's 


statements  a  suit  is  precipitately  oom* 
menced  without^rsl  ascertaining  the  evU 
dence,  and  su6Scient  inquiry  into  the  de- 
tail of  proo£i  is  not  made  until  just  beforo 
the  trial,  af^r  much  expense  hat  been 
ineurred^  and  then  it  will  appear  theft  f^r 
want  of  adequate  evidence  the  auh  is  not 
snstaiDable.  Thit  is  grmUy 
cuifiakk  negUgftiee* 


IN  akticiIpAtion  of  an  injury.  ^1 

mlly  eneiitial  in  the  Criminal  Courts  to  eetabKsh  the  guilt  of  per-     chap.  v. 
jury)  cannot  prove  the  fact  so  as  to  convict  him  on  an  indict*  aayMeaJuiieb. 
iftent  for  perjury,  he  will  perhaps,  in  his  anstrer  to  a  bill  of  dis- 
oovery^  be  hardy  enough  wtlfuUy  to  deny,  ot  to  so  mis*'State  the 
fkots,  or,  as  is  very  generally  the  caMe,  he  if  ill  so  quml^y  his  ad- 
mission that  his  answer  cannot  besafUy  read  in  evidence  against 
him*(i)    Hence  it  may  frequently  be  of  the  utmost  importauoe 
to  secure  an  admission,  or  evidence  of  the  requisite  facts  ih  the 
earliest  stege.    Haw  to  effect  that  desirable  object  must  de-^ 
pend  on  tbe  vnrions  cit^umBtances  of  eaeh  particular  case,  and 
the  character  ofthe  parties  intetested  therein.  It  may  justifiably 
be  eActed  evem  by  stratagem,  though  no  one  would  Wiffltigly 
or  tmnecessarily  resort  to  measures  of  that  description,  and 
sometJknes  a  jury  would  even  suspect  the  veracity  of  evidenise 
so  obtained.  (/) 

TV^  Persons  are  frequently  placed  in  a  peculiar  skuatlon  of  riisk  IV.  other  pre-. 
of  loss  or.  lajury,  and  when  it  toay  be  expedieM:  to  adopt  and  ^^^n*2[^' 
to  seeave  evidence  of  having  adopted  prepentide  meamiret  to  ind£p0ndeiuiv 
avoid  it,  such  as  giving  a  public  or  prhate  notieti  or  taking  ^vbg  Notim, 
some  other  siep^  and  which  the  law  alloiws  and  recjuires,  pro-  ^^ 
vided  the  party  giving  the  notice  has  an  interest  in  the  Subject, 
and  that  the  character  of  another  be  not  thereby  nnnecessarily 
Klielled  or  affected,  and  that  the  means  adopted  be  the  best  or 
the  only  one  that  could  be  resorted  to;  though  if  tbes6  be  tiot 
observed,  the  piirty -giving  the  notice  may  suh^ect  himself  to  an 
action  or  indictment  for  a  libel,  {m) 


1  *  If  a  wife  have  iUemtty  absented  herself  from  her  husband's  i.  Notice  not  to 
house,  at  conducted  herself  extravagantly  when  there,  (o)  and  is  *  ^"^ 
lii^ely  to  endeavour  to  obtain  necessaries  or  goods  on  tbe  credit 
of  her  husband,  he  may,  tod  should,  in  order  to  protect  himself 
from  liability,  give  a  public  neiioe  prohibiting  third  persons 
firom trusting  hsr  on  bi^  credit;  and  it  is  advisable  dso  in  such 
a  case  to  give  and  be  prepared  to  prove  vl  particular  and  private 
notiee  or  probibitian  to  every  tradesman  and  person  who  had 
been  accustomed  to  deliver  goods  to  the  wife  on  credit ;  for 
otherwise,  unless  in  cases  where  the  wife  has /been  guilty  of 

(<>A<lirerliMoieDt«  id  nempapem  aitt  (ii>)  Bramn  v.  Craome,  S  Stark.  RefK 

▼•■y  ftrequeatly  aeen,  ftuuiogi  tliaC  if  a  9&t* 

iHi*e4  person  win  apply  at,  &c.  be  wiH  <n)  Id*  ib* 

bear  oC  toiaethiiig  to  h»  advanlage,  and  (41)  JSuhtrington  v.  Porroi,  2  Ld.  Raym. 

when  lie  appeals  bis  re sidciico  will  be  av  10U6  r  1  Salk.  118,  S.  C ;  Momkagne  v. 

certaincd  aiul  himself  served  witb  a  ssib*  Benedki,  3  B»  &  C.  65t ;  HoU  v.  Britn, 

p«ena.    This  is  an  innocent  rifie.  4  B.  &  Aid.  t5i ;  ante,  60«< 


44S  PRECAUTIONARY  MEASURES 

CHAP.  V.     adultlery,  the  husband  inay  be  liable  untQ  the  tradesman  has 

Precaution-*  ,      "^  ,  "^ 

akyMeaspreb.  received  actual  notice :  (p)  and  though  no  notice  is  absolutely 

necessary  when  the  wife  has  been  guilty  of  adultery,  {q)  yet  it 
is  always  expedient  to  give  the  same,  (r)  If  such  a  notice  have 
been  given,  and  the  husband  receive  back  his  wife,  he  thereby 
revives  her  authority  to  contract  on  his  credit  for  necessaries, 
and  impliedly  revokes  his  previous  notice.  («)  When  the  hus- 
band has  causelessly  turned  away  his  wife,  or  improperly  refused 
her  necessaries,  a  general  notice,  or  even  a  special  prohibition, 
is  of  no  avail,  and  necessaries  may  be  delivered  to  the  wife  in 
defiance  of  such  notice,  so  as  to  fix  the  husband,  (i) 

The  notice  when  given  should  not  unnecessarily  calumniate' 
the  .wife  or  any  third  party.  It  may  be  in  the  form  in  the 
note,  (u) 

2.  Notice  not  to      2.  So  With  respcct  to  a  son  or  daugMer  who  has  been  allowed 
^uchterT  ^^     ^7  ^^^  father  or  mother  to  obtain  goods  on  his  or  her  credit, 

and  it  becomes  necessary  to  determine  such  authority,  a  similar 
private  notice  to  each  tradesman  or  person  who  has  been  in  the- 
habit  of  delivering  goods  on  the  credit  of  the  parent,  should  be 
given,  or  he  will  continue  liable.  But  as  a  child  has  not,  like 
a  wife,  a  general  credit  or  poorer  to  fix  his  parent  with  liability 
even  for  necessaries,  no  public  or  general  notice  b  absolutely 
necessary,  for  any  fresh  tradesman  would  trust  the  child  on  his 
own  credit  at  his  peril,  but  only  to  those  who  by  the  direction  or 
authority  of  the  parent  have  previously  delivered  goods  on 
credit  to  bis  child,  (t;) 


(p)  Bolton  ▼.  Prentice,  t  Sin,  1914,  ^r)  Norton  r.  Fagan,  1  Bos.  &  P.  226 ; 

ia  notes  ;  Child  ▼.  Hardinutn,  2  Stra.  875;  Covier  v.  Hancock,  6  T.  R.  SOS. 

LiddUno  v.  Wilmot,  t  Stark.  87.  (t)  St.  John  ▼.  St.  John,  11  Ves.  536  ; 

(9)  Morrii  v.  Martin,  1   Stra.    647 ;  Harris  v.  Merrii,  4  Esp.  R.  41. 

Maintoaring  r.Sanden,  Id.  706 ;   Rex  ^r.  (t)  Harru  v.  Morris,  4  Esp.  R.  42^ 

FUnton,  1  B.  &  Adolp.  227  ;  ante,  60.  Seiw.  Ni.  Pri.  5  ed.  275. 

(tt)  Caotiok  not  to  trust  Mrs.  £.  B, 

Suggested  form       Whereas  Mrs.  £.  B,  my  wife,  has  illegally  abiented  herself  from  mj  hooae,  situate 

of  notice  when    at ,  under  circumstances  which  exempt  me  from  liability  to  p^  for  any  neces- 

a  wife  has  ab-  sartes  or  goods  she  may  obtaui,  or  to  perform  any  engagement  she  may  enter  into»  1 
sented  herself,      hereby  give  Notice,  that  any  person  who  may  trust  her  with  any  necessaries  or  ^ooda 

or  money  will  do  so  at  bis  peril ;  and  that  I  am  not,  nor  will  be  liable  in  any  respect 
to  pay  for  or  repay  the  same,  or  to  perform  any  engagement  of  the  said  £•  B. 
Dated,  &c. 

A»  B»  of,  &c* 

Or,  (Caution,  kc,  as  above) 

Suggested  form  .  Whereas  I  have  foand  it  eipedient  and  necessary  mywjf  to  purchase  all  maetuearim 
of  notice  where  and  goods  for  my  wife  and  my  fismily  and  establishment  at  — ,  and  not  to  snfier  Mrs, 
a  wife  still  re-  £.  B,  my  wife  to  purchase  goods  or  to  contract  on  my  behalf:  Now  therefore  I  hereby 
sides  with  her  give  Notice  that'  Mrs.  £.  B.  my  wile,  is  no  longer  autboriaed  by  me  to  make  any  pur- 
husband,  chases  or  contract  on  my  behalf^  and  that  1  wiA  not  be  lesponsibie  for  the  performance 

of  any  engagement  she  may  enter  into.      Dated,  &c.  A»  B,  of,  &c. 

(t;)  Ante,  65. 
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3.  With  respect  to  agenU  and  ^ervofUSf  it  is  clear  that  if  a     chap.  v. 
person  has  been  frequently  allowed  to  purchase  goods  on  credit,   Pkbcavtioh- 

or  do  other  acts  for  a  principal,  and  his  authority  has  been  put  an  ; - 

end  to,  notice  of  such  revocation  must  be  given,  for  otherwise  fiioritj^f  af^nt 
the  principal  will  continue  liable  for  subsequent  acts,  though  pr  tervuit  h«v. 
done  without  actual  authority,  but  upon  the  supposition  and 
presumption  of  a  third  person  that  the  authority  actually  con- 
tinued, at  least  until  it  be  generally  knoum  that  the  agency  has 

ceased,  {w)  In  giving  a  noticeof  this  nature  care  must  be  observed 
to  avoid  any  libellous  expressions,  or  any  terms  calculated  to 
injure  the  character  of  the  factor  or  agent,  or  servant,  or  even 
to  insinuate  that  he  is  not  trustworthy ;  and  when  it  is  believed 
that  he  has  acted  faithfully,  it  will  be  advisable  to  add  words 
to  that  effect,  (to)    The  terms  may  be  as  in  the  note,  (x) 

4.  Upon  the  detemUnaiian  o(  r  partnership  by  consent  or  by  4.  Noticeof  di*- 
effluxion  of  time,  it  is  usual  and  always  expedient  for  the  re-  l^^^sbTp.  w  not' 
spective  partners  to  concur  in  signing  and  giving  public  notice  to  give  credit  to 
thereof,  lest  by  fraud  or  other  unforeseen  circumstance  a  retired  ^  ^^ 
partner  may  be  afterwards  subjected  to  liability  for  a  subse- 
quent debt  or  engagement  contracted  by  the  other  in  the  name 

of  the  late  firm.  If  after  the  dissolution  persons  who  have 
previously  sold  goods  or  given  credit  to  the  firm  should,  for 
want  of  such  notice,  deliver  goods  to  one  of  the  late  partners, 
who  falsely  assumes  or  appears  still  to  act  for  the  firm,  all  the 
former  partners  wiU  be  liable,  as  if  the  partnership  still  con- 
tinued, unless  it  can  be  established  that  there  was  collusion 
between  the  fraudulent  partner  and  such  creditor,  (y)  It  is  usual 
to  concur  in  a  notice  in  the  subscribed  form,  («)  and  for  each 


(w)  Nidaan  v.  Brohun,  10  Mod.  1  lO ;  Hudnf  v.  Scarktt,  5  Eip.  Rep.  76 ',  ▼. 

Harriam,  It  Mod.  46  ;  Motl.  Mt. 

(x)  Caution. — Agency  of  Mr.  C.  D.  for  A,  B.  determioed. 

Notice  »  hereby  gi^en,  that  Mr.  C.  D.  of ,  is  no  longer  aotborixed  by  me.  Suggested  form 

A.  B.  of ,  to  dra«^,  accept,  or  indorse  anv  bill  or  note,  or  parcbase  or  sell  goods,  of  notice  of  an 

or  contract  on  credit  or  otherwise  on  my  belialf,  or  to  transact  any  other  business  for  ago^cy  having 
me  as  my  aeeut  or  otherwise  ;  but  I  nevertheless  certify  my  entire  approbation  of  his  been  discoiiti- 
conduct  whilst  be  was  in  my  employ.    Dated,  &c.  A.  B.  naed. 

(y)  Parkin  t,  Carruthen,  3  £sp.  R.  «48 ;  Carter  v.  WtudUtf,  1  Bar.  &  Adolp. 
15 ;  Heath  ▼.  SoMmn,  2  Bar.  &  Adolp.  291  ;  and  EsparU  Gauidmg,Slanr  J.  19. 

(t)  Take  Notice,  that  the  partnership  lately  sobsisting  between  us  as  (Ccal-mer*  Suggested  form 

clumU)  at ,  has  on  this day  of by  mutual  content  been  dissolTed ;  and   of  public  notice 

that  by  the  like  consent  all  debts  due  from  or  to  our  late  firm  will  be  piiid  and  received  of  dissolution  of 
by  the  undei signed  A.  B.,  by  whom  our  said  business  will  in  future  be  carried  on  partnership  in 

upon  his  sole  credit  and  account.    Dated  this day  of a.  j>,  1855.  Gasette  and 

A.  B.  newspapers. 

E,F. 
Witness  to  the  signatures  of  the  said  parties,  G.  H, 


^flMp 


PttfeCAlMoVAftY  MEASURES 


CHAP.  V«     partner  to  ftttbieribe  hte  dwn  name,  and  Which  oonatituting  a 
^*2ilwiw  ■">**«©*  «^^  "^  fttt  tigreemeni  to  give  a  Dotice,  tieed  not  be 


ABT 


Stamped,  (t)  A  public  notice  of  dissolution  will  not  in  general 
be  inserted  in  the  Gazette  at  other  newspapers  unless  the  pub- 
Kiher  be  satisfied  that  all  the  partners  hate  tigned  a  eonseni 
to  aueh  pablication  (though  there  are  exceptions) ;  (a)  and  when 
that  cannot  be  obtained^  eaeh  retiring  partner  should^  for  his 
own  protection,  espedaUy  when  he  expects  fraud  from  another 
retiring  partner,  give  ftn  express  and  parUenlar  notice  of  the 
actual  dissolution  to  all  previous  cuttomers,  and  may,  under 
strong  circumstances^  even  circulate  printed  kandhUU :  indeed 
such  particular  and  individual  notice  It  in  prudetfce  advisable 
even  in  cases  where  a  public  notice  in  the  OazcHAe  and  news- 
papers has  been  given ;  for  althciugh  such  public  notice  may 
be  su£Bcient  to  affect  all  persons  who  have  not  pretnously  dealt 
with  the  firm,  ip)  yet  it  may  be  otherwise  ds  to  previous  cus- 
tomers and  connections,  who  may  not  have  read  such  Grazette  or 
newspaper,  (c)  The  particular  notice  tO  be  given  to  esich  party 
who  has  previously  had  dealings  with  the  firm  should  in  general 
be  in  the  same  terms  as  the  ptibHc  Aot!c^,  and  be  signed  by  all 
the  partners ;  and  in  general  in  such  private  notice,  in  order  to 
further  the  interest  of  the  new  firm,  and  prevent  atny  prefjudicial 
supposition  of  insolvency,  it  is  not  unusdal  to  state  the  grounds 
on  which  the  other  partners  retire,  and  their  request  of  the 
continuance  of  favours  to  the  new  firm. 

Supposing  the  other  partners  will  either  not  concur  in  a  dis- 
solntton,  or  fai  giving  a  puUrc  notice  thereof,  then,  if  theref  be 
reason  to  fear  the  improper  circulation  of  bills,  or  other  danger. 


Notice  not  to 
trust  a  fraiMht* 
lent  partner. 


(s)  Afay  ▼•  SndOi,  1  Esp.  R.  S85; 
Jmkuu  ▼.  BUsnrd,  1  SUrk.  R.  418. 

(a)  Oil  a  late  occauin»(oo  16th  Oct. 
183S,)  the  fonowing  advertisement,  in 
otlier  names,  was  given,  and  is  a  form  that 
might  be  adopted  when  the  facts  are 
oertain,  though  it  would  be  prudent  to 
aobititute  the  word  htiproptrly  totfrmud^ 
UrtUy, 

«*  Take  Notiee»  that  A.  B.  late  of  No. 

,  St  James's,  carrying  on  business  in 

partnership  #itfa  me  at  No.  -^^-^p  as  Sur- 
geoi>9,  under  the  firm  of  *  C.  P.  and  Cm*' 
Imt  atMented  himsdf  from'  hosiMM,  and 
li  supposed  b^  faatQ  left  the  eotmtiy. 
'ihis  is  to  canitioA  all  persons  from  TmYlng 
■By  dealings  with  the  said  A.  B,  in  respect 
or  on  account  of  the  saht  partnership,  and 
from  taking  any  bills  or  notes  purporting 
to  be  given  by  **  C.  D,  and  Co.**  the  same 
(if  any)  havmg  been  fmudulently  made 
and  cireukkted-  by  the  said  A.  B.    Dated 


the 


day  of 


"  E.  F,  No. " 

"  Witojess,  G.  H:* 

(6)  Wrightmm  v.  Pulkm,  I  Stark.  R4 
373 ;  2  Cliit.  R.  121,  S.  C. ;  Abel  v.  Sut- 
ton^  3  Esp.  R.  1 10  ;  Tritton  v.  JSiniu,  t 
Car.  &  P.  104. 

(e)  Williams  v.  Keat$,  9  Stark.  R.  t29i  ; 
OnAam  V.  Hope,  Peake,  15-^ ;  Hawlehu  r, 
RvU,  Id.  186 ;  Temy  t«  Miifdy,  9  Bing. 
5:  Jenkint  t.  BHtard,  1  Stark.  R.  418  ; 
WHght  V.  Paiham,  2  Chit  R.  ISl ; 
Graham  ▼.  Jtifpe,  VeAt,  lod  ;  Gadfrty  v. 
TufnJMl,  1  Esp.  R.  57i;  Mwtii  v. 
Baker,  3  9lurk.  R.  S55;  miKonw  v. 
Keah,  Id.  f9l\  Namm  t.  Cofei;  t 
Campb.  617.  In  Munni  v.  Bidcer,  2  Stark. 
R.  t55,  Ld.  EUenboroogh  said,  '*  A  man 
might  be  supposed  to  look  into  the  Gawtte 
for  notices  of  ditudutitnt  though  he  might 
not  look  there  for  carriers'  restrictive  tto- 
tices.'^ 
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r 

the  partner  objectibg  should  give  the  others  a  written  notice  of  CHAP.  V. 
dissolving  the  partnership,  and  therebj  prohibit  them  from  issu-  AurM^Anvnn* 
ing  bills,  &c. ;  and  he  may  circulate  prmtte  noiioes  to  all  persons 
known  to  the  firm,  protesting  against  the  injnrions  proceedings 
of  his  copartner,  and  disclaiming  all  liability ;  and  he  should 
file  a  bill  against  signing  or  negociating  securities  in  the  name 
of  the  firm,  and  prajang  an  immediate  dissolution;  and  should 
immediately  move  thereupon,  upon  affidavit  of  the  impending 
danger,  for  an  injunction  to  prevent  it.  (d) 

The  finrm  of  sudi  adverse  notice  may  be  to  the  effect  in  the 
subscribed  note,  taking  care  to  aroid  any  unnecessary  calumny 
on  the  other  parties.  The  affidavit  to  support  the  injunction 
should  concisely  state  the  improper  and  irregular  conduct  of  the 
other  partner.  The  subscribed  forms  may  be  readSy  applied 
to  the  circumstances  of  every  particular  case*  {e) 

(c2)  Muster  v.  Kxrtont  3  Yes,  74;  Ryan   ▼.  Mackmath^  3  Bro.  C.  C.  15;   KmoiomM 
t,  Cke$^  4  C«fDf)t>.  61 9 ;  Lavotdn  r,  Morgan,  i  Price,  503. 

(«)  Sir,»  Finding  that  my  partnenbip  with  Mr.  A»  B.  cannot  be  carried  on  adfanta-  Soggesied  form 
geously,  and  tbat  from  his  having  incorrectly  and  otherwise,  than  in  the  due  course  of  of  private  noti<» 
bttsioett,  d nmn^  iawied,  ar  aiade  bills*  notes,  and  other  securities  in  ibc  name  of  tbe  Arm,  of  disBoluticNi  of 
and  intimated  that  he  intends  to  continue  so  to  do,  and  on  account  of  other  irvegulari'  partnenbip. 
ties  I  am  likely  improperly  to  incur  much  risk,  if  not  actual  lost,  I  beg  to  inform  yon, 
that  I  Imvci  as  far  aa  in  my  power,  put  an  end  to  such  partnerabip,  and  that  in  future 
I  will  not  pay  any  bill,  note,  or  other  security  issaed  in  the  name  of  my  late  firm,  oi 
upon  wkieh  tbe  uame'of  the  ^rm,  or  my  name,  whether  as  drawer,  maker,  acceptor,  or 
indorser,  and  not  my  own  signature,  may  appear,  unless  witli  my  express  concurrence ; 
nor  will  1  be  in  any  way  responsible  for  any  contracts  or  engagements  that  have  been 
Iff  sllall  or  ttiay  be  made  ur  entered  iitto  by  tbe  said  Mr.  A,  Bk  wiibmt  my  express 
consent  And  further  take  notice,  that  I  sbalLtmmediattly  proceed  to  obtain  an  injunc 
tioB  againai  the  said  A,  B,,  and  that  I  am  ready  to  give  you  any  further  informatioB  of  « 
eapUMtiea  you  ouiy  requires    Bated,  &c 

Sir, — I  hereby  fequhe  yeu  l^  tidte  notite,  that  it  h  my  intention  to  retire  from  and  de-  Notice  by  one 

termine  tlie  copartnership  now  subsisting  between  us  at  Christmas  next,  in  pursuance  partner  to  ano- 

of  the  power  eMitained  in  the  deed  or  articles  bearing  date,  &c.,  enabling  me  as  therein  tber  of  intention 

mentioned  to  determine  the  said  copartnership.    And  I  hereby  further  require  that  to  dissolve  tbe 

you  will,  on  such  disaolulion  of  the  said  copartnership,  execute  to  me  such  bond  of  eopartuarship, 

indemnity  as  in  the  said  articles  is  mentioned  against  the  debts  of  tbe  said  copartner-  purseaut  to  a 

ship,  a  draft  of  which  bond  will  in  dee  time  be  previously  submitted  to  you  for  your  power  in  deed 

approbatiou,  I  being  ready  to  execute  any  such  assigument  or  assurance  aa  shall  be  for  that  purpose, 
rec^niaite  or  proper  on  my  part  conceruiog  ttie  premiscsk    Dafted,  6cc. 

Sir, — ^I  do  hereby  give  you  notice,  that  it  is  my  intention  to  determine  the  copartner-'  The  like,  where 
ship  subsis^g  between  ns  in  tbe  trade  or  business  of  on,  &c.  next ;  and  I  do  the  partnership 

hereby  require  you  on  or  before  that  day  to  render  a  just  and  true  and  particular  ac-  was  for  an  inde- 
count  tnr  writing  of  alf  the  monies  bad  and  received  by  you  for  of  on  account  of  the  said  finite  time, 
eopertnenbip,  and  at  all  transacth^ns  relating  thereto;  and  I  do  hereby  give  notice 
in  the  mean  time  not  to  draw,  accept,  or  negociate,  or  make  or  cause  Co  be  made  or  ex- 
ecuted uiy  bilf  of  exchange  or  promissory  note,  or  other  security,  for  or  on  account  of 
or  in  the  name  of  the  said  copartnership,  or  otherwise  rehitiug  thereto,  by  means  of 
which  f  might  beeome  liable  to  make  any  payment  whatsoever.    Dated,  3cc. 

Notice  ia  beieby  giTen,  that  the  partnersbip  between  (henUatt  lAa  mamtioftke  tub*  Notice  hi  6a- 
aUingJirm)  in  tbe  trade  or  business  of         ,  carried  on  at  ,  and  elsewhere,  will  *^}^  end  other- 

expire  on,  flccy  and  that  the  sud  trade  will  be  continued  by  (tUUingfuUy  the  names  ^  urise  that  a  part- 
lie  CMUrnen^  jmrhun)  under  tlic  firm  of)  6f,c.  nership  will  ex- 

(To  be  signed  by  each  member  ef  the  retiring  firm.)  pire  on  a  named 

day,  and  that  a 
■  new  firm  will 

continue  the 

•  See  form,  C^gh  v.  Deviss,  4  Piice,  HOS.  trade.* 
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CHAP.  V.         5.  Another  instance  of  the  necessity  of  taking  immediate  pre-' 
aktMeaiurbs.  cautionary  measures  and  giving  public  notice^  is  that  of  a  negO' 
5  Notice  of      liable  bill  or  note  having  been  obtained  by  undue  means,  as  by 
bills  or  notes      robbcry,  or  by  false  pretences,  or  lost,  in  which  cases,  from 
orobuincTb3^*  ^*"^  ^^*  P^^^ous  notice,  it  may  be  negociated  and  get  into  the 
felony  or  fraud,  hands  of  a  bona  fide  holder,  who  may  become  entitled  to  en- 
force payment,  and  the  defrauded  person,  or  the  loser,  may 
be  deprived  of  all  claim,  excepting  against  the  person  guilty 
of  the  fraud,  or  the  finder.  (/)     In  case  of  such  a  felony, 
fraud;  or  loss,  immediate  public  notice  should  be  given,  stat- 
ing, as  explicitly  as  the  nature  of  the  case  will  admit,  an  accu- 
rate description  of  the  bill  or  note,  and  the  time  and  circum- 
stances of  the  fraud  or  loss,  with  an  offer,  in  case  of  felony,  of 
a  reward  for  discovery  of  the  offender.     So  that  any  person 
who  has  read  or  heard  of  such  notice,  and  to  whom  the  bill  or 
note  might  afterwards  be  offered,  may  immediately  perceive  that 
the  latter  is  the  instrument  referred  to  in  the  notice,  and  may 


Notice  in  Ga-  Notice  is  hereby  given,  that  the  partnership  between  A.  B,  &  C.  in  the  trades  and 

aette  and  other-  business  of,  &c.  and  generally,  ¥ras  dissolved  on,  &c.  last,  so  far  as  relates  to  the  said 
wise  of  dissolu-  C.,  and  that  all  debts  due  to  the  said  late  partnership  are  to  be  paid,  and  those  doe 

tion  of  partner-    from  the  same  discharged  at  their  house  in ,  where  the  business  will  in  future   be 

ship  as  to  one      continued  bv  the  said  A,  and  B.  and  by  D.,  under  the  firm  oi  A,  B*  fx.  Co,     Dated  tbia 

of  the  firm,  and  day  of ,  a.  d.  1833.  A.  B. 

of  new  firm.  •  C.  D, 

Notice  of  disso-     .  Notice  is  hereby  given,  that  the  partnership  heretofore  carried  on  by  A.  B.  and  C.  D« 

lution,  and  that    — ,  at  their ,  in ,  has  this  day  been  dissolved  by  mutual  consent,  and  in 

one  of  the  part-^  future  the  business  will  be  carried  on  by  the  said  A,  B.  on  bis  separate  account,  who 
ners  will  con-  will  pay  and  receive  all  debts  due  and  owing  to  and  from  the  said  partnership  in  the 
tinue  the  trade,  regular  course  of  trade.    Witness  our  bands  this day  of ,  a.d.  18SS. 

A.B. 

CD. 

Notice  of  disso-       Notice  is  hereby  given,  that  tbe  partnership  lately  subsisting  between  A,  B.  and  C.  D, 

lution,  and  who  of,  &c.  heretofore  carrying  on  trade  under  the  firm  of  B.  and  D.,  was  on  the day  of 

to  pay,  and  re-    last  dissolved  by  mutual  consent :  all  debts  due  and  owing  to  the  said  partner- 
questing  ac-         ship  are  to  be  received  by  the  said  A.  B.,  and  all  persons  to  whom  the  said  partner- 
counts.*              ship  stands  indebted  are  requested  imroediately  to  send  in  their  respective  acoonnts  to 
the  said  A,  B.  in  order  that  the  same  may  Ite  examined  and  paid.    As  witness  our 
bands.  A.  B. 

CD. 

The  like  in  ano-       Notice. — The  copartnership  carried  on  for  some  time  past  at ,  by  A.  B.  and 

ther  form.  C.  D.  under  the  firm  of  A.  B.  and  Co,,  was  this  day  dissolved  by  mutual  consent. 

Mr.  B.  is  empowered  to  settle  all  debts  due  to  and  by  the  company. 

A.B. 

CD. 

The  like  in  ano-       Notice. — Tbe  copartnership  heretofore  carried  on  at by  A  B.  and  C.  D. 

ther  form.  under  the  firm  of  B.  and  D.  was  dissolved  on  the  • day  of  — ,  by  mutual  consent. 

A.B, 
CD, 
(/)  Snow  V.  Peacock,   3  Bing.  406;      viction  of  a  felonious  stealing  a  bill,  tbe 
Ld.  Raym.  738;    see  modem  cases,  GiU     owner  is  not  entitled  to  restitution  if  the 
CtJntt,  3  Bar.  &  C.  466,  &c.  Chitty  on      bill  has  got  into  the  bands  of  a  bond  fide 
Bills,  8  ed.  275  to  288.    £ven  after  con-     bolder,  7  &  8  G.  4i  c.  39,  s.  57. 

*  See  a  form  in  Muutefiori's  Precedents,  571. 
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refiise  to  give  Talue  for  it,  or  otherwise  receive  it,  and  in  the     CHAP.V. 
case  of  a  felony,  may  adopt  measures  to  apprehend  the  of-  a^tMiaIvau. 

fender,  (g)  

If  the  notice  be  too  general,  or  still  more,  if  it  mislead,  it 
will  be  deemed  insufficient;  (A)  as  if  it  state  the  loss  of  a 
pocket  book,  and  that  the  contents  are  of  no  use  to  any  but  the 
owner,  and  do  not  describe  the  bills  therein,  (t)  Care  must  be 
observed  to  omit  any  libellous  reflection  upon  any  particular 
person,  who  might  sue  for  the  libel,  (it)  unless  in  a  clear  case 
of  felony  Or  gross  fraud,  when,  for  the  purposes  of  justice, 
it  may  be  proper  to  describe  the  offender  and  his  associates, 
so  as  to  lead  to  their  apprehension.  (/)  Duplicates  of  such 
notices  should  be  instantly  forwarded  to  all  parties  to  the 
bill  or  note,  (m)  and  to  the  Bank  of  England,  and  all  bank* 
ing  houses  to  which  the  securities  may  possibly  be  tendered ; 
and  printed  copies  of  such  notice,  in  case  of  felony  or  fraud, 
should  be  immediately  left  at  Bow  Street,  and  other  public 
police  offices,  and  inserted  in  the  Hue  and  Cry,  (a  paper  cir- 
culated by  order  of  the  Secretary  of  State  for  the  Home  De- 
partment, to  announce  the  perpetration  of  offences);  other  copies 
should  be  immediately  published  in  the  Gazette,  and  in  all  the 
widely  circulating  newspapers ;  and  notices  should  be  circulated 
in  handbills  and  placards  in  the  neighbourhood,  &c. ;  at  all  the 
expected  principal  races,  fights,  large  fairs,  markets,  and  places 
where  it  is  likely  that  the  instrument  may  be  attempted  to  be 
circulated ;  (»)  and  if  the  securities  weie  bank  notes,  or  of  a 
nature  likely  to  be  transmitted  to  the  continent,  the  like  notice 
in  French  and  English  should  immediately  be  given  to  the 
bankers  and  other  commercial  agents  in  the  principal  towns  on 
the  continent,  and  also  inserted  in  their  public  papers,  (o)  If 
the  owner  cannot  ascertain  all  the  particulars  of  the  securities,  he 
must  instantly  p^e  the  best  notice  he  can,  and  ascertain  the  par- 
ticulars as  soon  as  practicable,  and  thereupon  give  another  fuUer 
notice,  (p)  And  where  a  party  having  been  robbed  of  a  bill  eight 
days  before  it  was  due,  neglected  to  give  immediate  notice,  it  was 
held  that  he  could  not  recover  in  trover  against  a  party  who 
discounted  the  bill  six  days  after  the  loss.  (9)     The  forms  of 


(.; )  See  notice aiid  result  in  Bridgerir, 
Heath,  Chitly  on  BUU,  8  ed.  t85.  note  (a). 

(h)  Per  Best,  C.J.5ii0w  t.  Peacock,  S 
Bing.  408, 411 ;  BedcwUh  ▼.  CmraU,  Id. 
445. 

(t)  BeekwUh  v.  Canall,  5  Bing.  445. 

(k)  StockUy  T.  Ciement,  4  Bing.  16t ; 
Ceken  ▼•  Morgan,  6  Dowl.  U  R^.  8. 
0  Id.  ibid.  Chittv  on  Bills  8  ed.  f76. 

[m)  Pothier  on  Bills,  pi.  15f . 


ii 


(n)  See  the  proceedings  in  Bridger  v. 
Heath,  Chittj  on  Bills,  8  ed.  285,  n.  (a) ; 
Snow  V.  Peacock,  3  Bitig.  406 ;  11  Moore, 
286.  S.  C. 

(d)  See  De  la  Chaumette  ▼.  Bank  of 
Engiand,  9  Bar.  &  Cres.  208. 

(p)  Bridger  v.  Heath,  Chitty  on  Bills, 
8  ed.  tB5,  284.  n.  (a). 

(q)  Btekwith  v.  CarraU,  f  Car.  &  P. 
261  ;  5  Bing.  445,  S.  C. 
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CHAP.  V.     the  notices  given  in  the  notes  have  been  adopted  and  approved 
JstMbaiiviibL  ^  practice,  and  in  an  action  brought  for  the  publication  of  the 

second,  it  was  held  not  to  be  libellous,  at  least  without  an 

innuendo,  and  proof  that  the  plaintiff  was  the  person  designed 
in  the  notice,  and  intended  to  be  charged  with  having  forged 
the  acceptance,  (r) 

(r)  Stoddey  ^.  ClanaU,  4  Biog.  I6f . 

Caution,     Bills  of  Exchahox. 

Notice  that  bills  Whereas  three  several  bills  of  exchauge,  bearing  date  respectiveljr  the  iSthof  JuW 
have  been  ob-  Ust,  drawn  by  one  Jaraes  Tompkins  upon  and  accepted  bj  me,  the  nndersigned 
tained  by  false  Jonathan  Atkins,  namely,  one  for  lOOL,  at  three  months  afterdate;  another  lor  SOOI. 
pretences.  at  sii  months  after  date ;  and  the  other  for  500/ ■  at  nine  months  after  date,  were 

severally  obtained  Cram  me  wider  Jubepreuueitt  and  wftiiout  any  oonsideitrtioM  what- 
ever for  the  same :  Now  I  hereby  C  aOtION  all  persons  from  reoeiving  or  n^pdating 
the  same,  or  any  of  tliem.  Every  information  respecting  the  above  bills  will  be  given 
on  application  to  Mr.  -— ^-f  at  No.  — ,  — ^  Street,  imidon.     Daited  tlus        ' 

day  of ,  A.  o. 

JoNATHAK  Atkins. 

See  this  form  in  SioekUy  ▼.  Clmnmt,  4  Bing.  16f .    An  advertisement  in  a  ne«ripapcr 

as  follows : 

To  Bill  Brokers  and  Others.     Caution.    Reward. 

Notice  of  forgery  "  Whereas  information  has  been  given  to  me,  that  attempts  have  been  made  (o  ob- 
of  acceptance  or  tain  the  disooont  of  a  bill  of  exchaoge,  beariog  date,  London,  May  f6»  iBfd,  and 
fraud.  purporting  to  be  drawn  by  one  John  Stockley  (the  plaintiff)  upon  and  to  be  accepted 

by  the  Dowager  Lady  P.  Turner,  for'  f^OOOj.  with  interest,  payable  twelve  months 
after  date  to  the  order  of  the  said  J.  Stockley  :  I  do  hereby  give  Notice,  <in  behalf 
of  the  Dowager  Lady  P.  T.,  that  she  has  not  accepted  such  bill,  and  that  if  her  name 
shoold  appear  on  any  such  instrument,  the  same  lias  h^ttfirged^  or  her  handwriting 
to  the  said  acceptance  of  the  said  bill,  if  genuine,  has  been  obtaified  byjfrawf,  in  total 
ignorance,  on  her  part,  of  the  intended  effect  of  the  signature.  Any  person  who  will 
'  give  positive  infonnatifm  to  me  of  the  party  in  possession  of  the  said  inttroment  ahaM 
be  handsomely  rewarded.     Dated,  &c. 

Thomas  Bikns. 

This  was  held  net  a  ijbel  on  Stockley,  at  least  withoot  innnen'do  and  proof  that 
he  was  the  person  designed  to  be  charged  with  having  forged  Lady  P.  Turner's  name* 

Notice  of  felo-  Twenty-Jive  Guineas  Reward.  Lost  or  Stolen^,  from  the  person  of  a  gentleman 
uious  slealingfOr  at  the  Russel  Street  entrance  into  the  pit  of  Drury  Lane  llieatre,  on  Monlay  night 
loss  of  a  banx  last,  a  Bank  of  England  note,  value  SOOt  numbered  7071,  and  dated  3rd  Februarj, 
note.*  1827.     When  lost  it  was  divided  into  halves.     Whoever  will  bring  tlie  same  to  Messrs. 

Law  Stfitioners,  Royal  Exchange,  if  lost ;  or  if  stolen,  will  give  socfa  mfa 


as  shall  lead  to  a  conviction  of  the  offenders,  t  shall  receive  tlie  above  rewanl.  Dated 
this  — —  day  of ,  a.  d.  — 

Notice  where  a    -  "^^  Bill-Beoksrs  and  Others. — Notice  is  hereby  gives,  that  a  Bill  has  beea 

bill  for  an  in-       ^^^  '>^  ^^^  High  Court  of  Chancery ,  by  ^.  M.,  of ,  tailor,  against  W,  B,  S.,  of        ■ 

Jfittfft'ffi  has         warehouseman,  (trading  under  the  Arm  of  5.  and  Son,  Manchester,  warehousemen,^ 
been  filed.  ^*  ^'>  1*^^  *^  Patemoster-rew,  aecountaat,  (who  it  is  believed  has  left  this  country ,5 

and  J.  J,  S.,  of  ,  solicitor,  and  J.  E.,  of ,  aforesaid,  tailor,  which  l)ill  does 

pray  that  a  certain  bill  of  exchange,  dated  on  or  about  ,  1832,  for  the  snm  of 

£400,  payable  3  years  and  a  half  after  the  date  thereof,  to  the  order  of  IT.  5.  and 
Son,  and  purporting  to  be  accepted  by  the  firm  of  £.  and  M.,  may  be  delivered  op  to 
the-eaid  il.  M.  to  be  cancelled  ;  and  that  the  said,  &c.  may  be  restrained,  by  the  order 
and  injunction  of  the  said  Court  of  Chancery,  from  indorsing  or  otherwise  negotiating 
and  parting  with  the  said  biH  of  exchange.  And  the  pobKc  are  heretry  cautiooed 
aeainst  receiving  or  negociatiag  the  said  bill  of  exchange,  as  payment  of  the  said 
bill  of  eKchange  will  be  resisted  by  the  said  A,  M.  Dated  this  9th  day  of  March, 
1833. 

B.  H,  S,,  —  street.  Solicitor  for  the  said  A.  M, 


*  N.  B.  This  form  was  adopted  in  t  This  alteroalive  ia  ayiterial  to  avoid 
Bridier  v.  Heathy  Chitty  OQ  Bills,  8  ed.  vtolatioBi  of  stoU  7  fle  8  G.  4^  c.  t9,  s.  59. 
383,  t84,  note  (a). 
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Id  framing  such  potice  care  niu9t  be  observed  not  to  contra^  chap.  v. 
vene  the  enactment,  tUM  if  any  person  shall  publicly  advertise  artMsaipem. 
a  reward  for  the  return  of  any  property  stolen  or  lost,  and 
shall  in  such  advertisement  use  any  words  purporting  that  no 
questions  mif  be  aeied;  or  shall  make  use  of  any  words  in  any 
public  advertisement,  purporting  that  a  reward  will  be  given  or 
paid  for  any  property  which  shall  have  been  stolen  or  lostt 
Wfiihout  eeisfing  or  moking  any  inqairp  ^fter  the  person  pro* 
duoing  such  property  \  or  shall  promise  or  offer  in  any  such 
public  adverti^n^ent  to  return  to  any  pawnbroker  or  other 
person  who  may  have  bought  or  advanced  money  by  way  of 
loan  upon  any  property  stolen  or  lost,  the  money  so  paid  or 
advanced^  or  any  other  sum  of  money  or  reward  for  the  return 
of  such  property;  or  if  any  person  shall  print  or  publish  any 
such  advertisement ;  in  any  of  the  above  cases,  every  such 
p^^on  shall  forfeit  5XiL  for  every  such  offence,  to  any  person 
who  will  sue  for  the  same  by  action  of  debt,  with  full  costs  of 
suit.  {$) 

These  rules  affectii^  the  loss  of  negociable  securities  may  Loss  of  other 
readily  be  applied  to  the  loss  of  any  other  property^  and  should  P^perty. 
be  observed  in  order  to  preeent  third  persons  from  purchasing 
or  receiving  the  property ;  for  although  after  prosecution  of 
the  offender  ri^titutiop  may  be  attainable  by  law,  yet  the  pn>< 
needing  for  that  purpose  is  usually  attended  with  increased 
tro^hle  aed  expense.  (/)  With  respect  to  horses  there  is  a 
peculiar  enactment  enabling  the  owner  to  seize  the  same,  unless 
they  have  been  regularly  sold  in  market  overt  in  a  prescribed 
form.(f«) 

6.  In  case  an  apprentice  or  servant,  or  a  mere  journeyman^  6.  Notice  of 
hired  for  an  unexpired  term,  or  to  complete  some  unfinished  rj||)![!^'^^^ 
work,  (x)  absents  himself,  then  to  fix  any  third  person  with  liabi-  oaring  iUegrily 
lity  to  an  action  for  continuing  to  harbour  him,  he  must  receive  a  himself, 
general  or  particular  notice  of  the  circumstances.  For  although 
if  he  took  or  enticed  the  party  away  he  would  be  immediately 


(j)  7  &  a  Geo.  4,c  99,  s.  59. 

(0  Id.  ibid. 

(«>  ^iiM^lSf,  IdS;  see  Bon's  JiMlioe, 
tit.  Horses. 

(f )  Hart  r,  Aldridgt,  1  Cowp.  R.  .VI.  In 
Cunter  v.  AifUmt,  4 J.  B.  Moore,  kt,  Uie 
plaintiff  reeoveved  a  verdict  for  X,oOOl. 
daoii^^  for  a  ooQipivacj  to  seduce  away, 
and  actually  seducing  several  joarneymen 


piana-Corte  makers  iVom  ptaiatifTs 
ploj  to  worlE  for  detoidant,  hf  improper 
representations  and  presuses,  in  order  te 
prevent  plaintiff  from  ability  %»  complele 
a  contract  with  defendant,  and  thereby  to 
sabject  hin  to  loss  «f  the  contract  sad 
large  stipulated  damsges.  &ee  faither  asat 
chaptev. 
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PRECAUTION  AUT  MBA8VRBS 


CHAP.  V.     liable  to  an  action  without  previous  notice9(^)  yet  a  notice 
^Mbasuebs.  ™^^^  precede  any  suit  for  merely  detaining  or  harbouring,  (z) 


ART 


The  subscribed  form  of  notice  may  be  adopted,  {a) 


7.  General  and 
particular  no* 
tices  not  to 
tre5pas8. 


7.  Under  this  head  o(  precautionary  measures  maybe  classed 
general  and  particular  notices  not  to  trespass  on  land.  It  is  not 
absolutely  essential  to  a  right  to  sue  for  such  a  trespass  that  any 
previous  notice  should  have  been  given ;  (b)  but  judges  and  juries 
in  general  discountenance  and  discourage  actions  for  petty  tres- 
passes on  land,  unless  the  trespass  has  been  wilful;  and  it  is 
enacted,  that  in  such  actions  the  plaintiff  shall  recover  no  more 
costs  than  damages,  when  the  verdict  is  for  a  sum  under*  forty 
shillings,  unless  the  judge  sha:ll  certify  upon  the  back  of  the 
record  that  the  trespass  was  wilful  and  malicious,  in  which  case 
the  plaintiff  shall  havejTti//  costs^  however  small  the  damages.(c)' 
It  is  therefore  always  prudent  before  the  commencement  of  any 
proceeding  against  a  trespasser  on  land,  to  be  secure  in  ability 
to  prove  that  he  had  received  a  notice  not  to  trespass,  and 
afterwards  wilfuUif  persevered  in  intruding.  After  which  notice 
it  is  usual  for  juries  to  give  larger  damages,  or  at  least  for  the 
judge  to  certify  that  the  trespass  was  wilful  and  malicious,  so 
as  to  entitle  the  plaintiff  to  full  costs,  (rf)  It  was  formerly  sup- 
posed that  after  proof  of  such  a  notice,  and  a  subsequent  tres- 
pass, the  judge  was  bound  to  certify,  (e)  But  that  doctrine  was 
afterwards  overruled,  and  though  usual  to  certify,  a  judge  may 


(V)  Re;.  V.  Daniel,  6  Mod.  I8t ;  Fores 
▼.  WUmi,  Peake's  R.  55 ;  1  Bla.  R.  14t ; 
Hart  V.  Aldridge,  Cowp.  54;  KBan$  v. 
Bojfcotu  9  H.  Bla.  511  ;  WesterdeU  ▼. 
Dai$,  7  T.  R.  310 ;  Gvppy  ▼.  Jenlam,  1 
Antt  956. 

(x)  Fits.  N.  B.  167,  168 ;  Empnm  ▼. 
Bathurtt,  Winch,  51 ;  Faweett  v.  Bemret, 


t  Lev«  6S ;  Adamt  ▼.  Baftaldt,  1  Leoo. 
S40;  1  Bla.  C.  4C9;  3  Bla.  C.  1419  i 
Blak»  ▼.  Lanyan,  6  T.  R.  ttl ;  Etdet  v. 
Vnndq)Ht,  5  East,  39.  But  after  reco- 
very from  servant  of  a  penalty  no  actioD 
lies  against  third  persons,  Bird  v.  Kamdal, 
3  Burr.  1345. 


Notice  of  ap- 
prentice orjour- 


(a)  Caution. 
John  Tompkins,  an  Absbnt  Apprbnticb,  (or  Servant,  &c.) 

^ ^^._      Take  Notice,  that  John  Tompkins,  now  in  your  service  or  empby,  or  harboured  bj 

neyman  having  you*  >>  mj  Apprtntice  for  an  unexpired  term  of  years,  [or  is  ray  Sfreont  to  complete 
absented  him-  certain  work  still  unfinished,]  and  is  now  unlawfully  absent  from  my  service  without 
self.  niy  consent,  and  that  if  you  or  any  person  shall  after  this  notice  hariouTf  or  retain,  or 

employ,  or  cause  to  be  employed  or  retained,  the  said  John  Tompkins,  or  neglect  to 
cause  him  immediately  to  return  to  my  house  and  premises,  situate  at 
there  to  perform  his  duty  as  such  apprentice,  [or  servant,]  I  shall  immediately  cause 
legal  proceedings  to  be  instituted  against  you  and  all  others  so  offending,  for  such  mia- 
conduct ;  and  1  further  give  notice,  that  I  shall  attend  at  your  boose  situate  at 
between  the  hours  of  11  and  It  in  the  forenoon  of  the  day  of 

instant,  there  agun  to  demand,  and  to  receive  and  take  away  my  said  i^rentice 
[or  servant]  Dated,  &c. 

To  Mr.  G.  H.  and  all  others. 

(6)  3  Bla.  C.    209,  note  3,  Cfaitty's         (d)  3  Bla.  C.  tl4,  f  15;   and  see  Feis# 

Game  Laws,  itS,  2t9.  v.  Rundall,  1  Esp.  R.  925. 

(c)  22  &  23  Car.  2,  c.  9,  scot  136 ;         (e)  ReyiuUdi  ^.^ward$,  6  T.  R.'ll. 
8&9Wm.3,  c.  11,  s.  4. 
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refuse  to  do  so,  especially  if  there  ivas  a  boftd  fide  claim  of  a     CHAP.  V. 
right  of  way  or  the  action  should  appear  litigious.  (/)  j^y  MkHItrm. 

When  no  particular  trespasser  is  known,  then  it  is  proper  ~ : — 

to  give  a  public  general  notice  upon  a  board  in  the  form  m  notice  not  to 
the  note,  explicitly  describing  the  land  not  to  be  trespassed  ^>^P***« 
upoui  and  prohibiting  any  trespass  thereon,  and  stating  that  any 
person  entering  without  leave  will  be  proceeded  against  as  a 
wilful  trespasser,  (g) 

If  a  particular  person  be  suspected  of  habitually  trespassing, 
or  that  he  intends  to  do  so,  then  he  should  be  served  with  a 
particular  notice  to  the  same  effect;  accompanied  with  an  offer, 
in  case  of  any  doubt,  to  point  out  the  particular  closes  in  the 
possession  of  the  party  giving  the  notice,  so  as  to  exclude  any 
pretence  of  his  ignorance  of  the  boundary.  Care  must  be  taken 
to  secure  evidence  of  any  person  intended  to  be  sued  having 
read  or  at  least  received  the  notice,  and  that  it  was  given  by  the 
authority  of  the  occupier  of  the  land,  who  must  be  the  plain- 
tiff. (A)  If  after  such  a  notice  a  party  should  in  defiance  of 
it  wilfully  trespass,  a  jury  will  in  general  give' larger  damages ; 
and  an  instance  has  occurred  where  500/.  damages  were  given 
for  a  trespass  after  notice,  accompanied  with  insult,  and  the 
court  refused  to  disturb  the  verdict  on  account  of  excessive 
damages  ;(t)  and  however  small  the  damages,  the  judge  will  in 
general  certify  so  as  to  enable  the  plaintiff  to  recover  full  costs.  (£) 
It  is  expedient  from  year  to  year  to  renew  such  notice,  but  in 
one  case  the  judge  certified  although  the  notice  had  been 
served  four  years  before  the  trespass  complained  of,  and 
although  the  defendant  was  unacquainted  with  the  boundaries, 
and  had  endeavoured  by  inquiries  to  avoid  committing  a  tres- 
pass.(/)  A  notice  given  by  a  gamekeeper  of  a  lord  of  a  manor 
would  suffice  as  to  lands  or  waste  in  the  possession  of  the  lord, 
because  it  would  be  presumed  that  he  acted  by  the  orders  of  his 
employer,  it  being  within  the  general  scope  of  his  authority  to 


(/)  Rtmotdt  ▼.  Edm^di,  6  T.  R.  11; 
Good  ▼.  Waikimt  3  East,  49o  ',  Harpgr  ▼. 
Carr,  7  T.  R.  449. 

(g)  The  notice  may  be  verbal,  but  it  is 
better  in  writing,  and  sliould  be  verj  ex- 
plicit, showing  where  the  party  roust  not 
trespass.  A  general  printed  notice  stuck  up, 
stating  that  the  Stanmore  Auociation  would 
prosecute  all  persons  trespassing,  but  not 
signed  by  the  plaintifT  nor  addressed  to 
the  defendant,  was  held  to  be  an  insuffi- 
cient notice  not  to  trespass  on  his  lands. 
SeUon  V.  Huntsmen  of  Berkley  Hunt,  Chit. 
Game  L.  9d  ed.  %29.  The  form  of  a  gene- 
ral notice  'may  be  thus,  talcing  care  to  in- 
clude enough  land  of  the    party   whose 

VOL.  I. 


names  are  subscribed.    Cautioiy.    Takb  Form  of  general 
NoTiCK,  that  all  trespassers  on  any  land,  on  notice  not  \Q 
either  side  of  the  adjoining  highway^  for  trespass, 
half  a  mile  in  length  and  one  mile  in  depth, 
on  each  side  of  and  opposite  to  this  notice, 
will  be   prosecuted  as  wilful  trespassers, 
and  under  the  Game  Act,  and  otherwise, 
according  to  law.    James  Atkins. 

(h)  Good  y.  Wathns,  3  East,  495. 

(»)  Merest  v,  Harvey,  1  Marsh.  R.  139 ; 
5  Taunt.  447,  S.  C. ',  and  see  3  Bla.  0. 
210,  note,  5. 

(k)  Tidd'sPract.  9th  ed.  968;  ante, 
450,  451. 

(/)  Reynoldi  v.  Edwards,  6  Term  Rep. 
11.    But  see  supra,  note  (/). 

H  H 


iSSt  PRECAUTIONARY  MBASURES 

CHAP.  V.     ^arn  persons  off  the  manor  who  had  no  aufhority  to  sport 

PftlCAUTION*      .1  /     V 

ARvMBAsumia.  tliere.^wi) 

The  particular  notice  may  be  to  the  effect  of  the  subscribed 
form,  signed  by  all  the  occupiers  of  land  who  concur,  or  sepa* 
rately  by  any  individual,  (n) 

Supposing  there  should  be   any  unfounded  pretence  by 


(«)  Pwr  Lord  Eileoboroagb  in  Good  v.  WatkLus,  S  East,  498. 

(n)  Parish  of  aud  County  January,  A.  D.  1835. 

Sir, 
Suggested  form  Take  notice  that  we  whose  names  are  sabacribed  are  respectively  the  ooeo- 

of  a  notice  not     piers  of  all  the  several  farms  and  land,  situate  and  being  in  the  parishes  of 
to  trespass  to  a   and  in  the  county  of  and  which  are  on  both  sides  of  the 

particular  per-     highway,  leading  from  to  and  extend  along  the  said  road  in  the  said 

son,  and  to  be  parishes  for  a  mile  and  upwards,  and  are  also  upwards  of  a  mile  in  depth  from  the  said 
signed  by  «n«-  road  on  each  side,  [ur  state  the  several  closes  bv  name  and  their  local  situation  as  folly 
ral  occttjncn.        as  p<Msible,]  and  we  do  hereby  respectively  give  you  notice  and  require  yon  not  to 

hunt,  aport,  shoot,  or  otherwise  trespass  or  walk,  or  ride  into  or  over,  or  incite,  or 
encourage,  or  permit  any  other  person,  or  hounds,  pointers,  or  other  dogs,  to  enter 
any  part  or  parts  of  tlie  said  lands,  whether  in  pursuit  of  game,  or  rabbits,  or  foxes,  or 
other  animal  or  bird,  or  on  any  other  pretence  whatever ;  and  that  if  yon  should 
nevertheless  in  any  way  trespass  on  the  same  or  any  part  thereof,  actions  and  ioform** 
lions  will  be  prosecuted  against  you  as  a  wilful  trespasser,  and  other  proceedings  wlU 
be  had  against  you  according  to  law  and  the  statutes  in  that  case  provided.  And  wc 
further  give  you  notice,  that  any  further  information  respecting  the  preeiae  Mtoatiott 
of  the  lauds  above  referred  to,  may  be  obtained  by  you  upon  application  to  Mr. 
at  Dated  this        day  of  A. U.  1833. 

A.B. 
CD. 

G,  H.  Sec. 

[Place  of  Residence  and  date.] 
Suggested  form        Sir, — ^Whereas  notwithstanding  my  several  requests  to  yon,  to  abstain  from  so  doing, 
of  a  aeparate         you  have  repeatedly  trespassed  over  my  lands,  situate  in  the  parishes  of,  &c  in  tte 
notice  after  re-    county  of  in  pursuit  of  game  and  otherwise,  and  have  thereby  subjected 

peated  tres-         yourself  to  an  action ;  and  whereas  1  have  hitherto  anxiously  abstained  from  litigation,  < 
P***^*  but  you  have  intimated  your  intention  to  repeat  your  trespasses,  now  tlierefore  i  &ert6y 

£'ve  you  notice  not  again  to  trespass  or  to  hunt,  shoot,  or  otherwise  sport,  on  such  my 
nds,  either  on  horseback  or  on  foot,  or  by  your  huntsman,  gamekeeper  or  servant, 
nor  to  excite,  or  encourage,  or  permit  hounds,  pointers,  or  other  dogs  to  enter  such 
lands,  and  that  if  you  should  do  so  after  this  notice,  I  shall  immediately  proceed  in  an 
action  against  you  as  a  wilful  trespasser  and  otherwiae  according  to  the  statutes ;  and 
I  hereby  give  you  notice  that  the  lands  above  alluded  to,  are,  6cc  [here  enumerate  each 
field  and  its  exact  local  situation,  and  even  in  doubtful  cases  deliver  a  rough  bat  aocn- 
rate  sketch  of  the  estate,  and  then]  and  all  otlier  my  lands  in  the  said  parishes,  and 
the  parttcnlars  of  which  my  bailiff,  £.  F.  will  upon  your  application  to  him  at,  &c« 
fully  point  out  to  you.  Dated,  &c.  J.  B. 
To  Mr.  C.  D, 

Notice  not  to  Sir, — t  do  hereby  give  you  notice  and  require  you  not  to  enter,  or  cause  or  procure 

fiah*  to  be  entered  any  of  my  doses,  lands  or  premises,  fisheries,  ponds,  streams,  or  water- 

coarses,  situate  and  being  in  tiie  parish  of,  3ic.  in  the  county  of,  &c.  to  angle, 
or  otherwise  fish,  or  attempt  to  angle  or  fish,  take  or  carry  away  any  fish  from  the 
same,  or  for  any  other  purpose  whatsoever ;  and  in  case  you  do  not  as  yet  know  the 
local  situation  of  such  my  said  closes,  land  and  premises,  fisheries,  ponds,  streams  and 
watercourses,  or  the  boundaries  or  extent  thereof;  I  hereby  give  you  notice  that  the 
same  will  be  pointed  out  and  shown  to  you,  upon  reasonable  application,  at  my  dwell- 
ing house,  situate  at,  &c.  And  I  do  further  give  you  notice,  that  in  case,  after  your  being 
served  with  thia.  notice,  yon  shall  commit  any  trespass  upon  any  part  of  my  said 
closes,  lands,  or  premises,  fisheries,  ponds,  streams  cr  watcreourses,  you  will  not  only 
be  proceeded  against  according  to  law,  as  a  wilful  and  malicious  trespasser,  pursuant 
to  the  statute  in  such  case  made  and  provided,  but  will  be  otherwise  prosecuted  for 
such  offence  according  to  law.    Dated,  itc.  A,  B. 

To  Mr.  and  all  others  attempting  to  trespass  on  the  above  men- 

tioned premises. 
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recent  luam  or  otherwise,  then  it  would  be  advisable  in  the  chap.  v. 
notice  to  allude  to  such  uoCounded  and  pretended  claim,  taking  AKY^MB^tuRBt. 
care  not  by  any  ambiguity  to  appear  to  admit  that  it  is  even 
doubtfuli  but  offering  by  documents  or  otherwise  to  satisfy  the 
trespasser  that  he  has  no  colour  of  right ;  after  which,  if  he 
should  decline  receiving  the  information  and  repeat  the  tres- 
pass it  is  probable  that  the  judge  would  certify  that  he  was  a 
wilful  trespasser.  • 

8.  In  other  cases,  when  to  put  an  end  to  trespasses  a  party  has  s.  Notices  that 
found  it  nec€fSsary  to  obstruct  a  disputed  way,  or  where  in  the  I^Imo!^ 
enjoyment  of  bis  private  property  he  has  found  it  expedient  to  has  been  stop- 
keep  in  a  yard  or  close  a  dangerous  dog^ip)  or  if  any  savage  Sanffer  hi  a 
cattle  are  legally  placed  in  a  close  through  which  there  is  no  l^rtu^uiar 
right  of  way,  but  which  has  sometimes  been  trespassed  upon,  it 

is  highly  proper  to  give  the  he%X  public  notice  of  the  danger,  and 
even  particular  notice  to  each  individual  who  has  been  accu8« 
tomed,  although  illegally,  to  enter  the  same,  or  who  might  not 
be  able  to  read,  or  might  enter  at  night ;  for  otherwise,  if  death 
or  personal  injury  should  ensue,  the  occupier  might  be  liable 
even  to  criminal  punishment  for  the  manslaughter,  or  civilly 
liable  to  an  action  to  make  compensation,  {p)  The  cases  of  this 
description  will  be  more  fully  noticed  when  we  consider  the 
preventive  measures  by  the  act  of  a  party  expecting  an  injury. 
So  it  should  seem  that  any  person,  the  situation  of  whose  pro- 
perty might  probably  otherwise  occasion  damage  to  another,  is 
bound  to  give  full  notice  of  the  danger;  it  was  therefore  held 
that  the  owner  of  the  wreck  of  a  vessel,  sunk  in  a  public  navi- 
gable river,  ought  to  give  notice  of  the  hidden  danger  by 
placing  a  buoy  over,  and  that  if  he  neglect  to  do  so  and  injury 
ensue  to  another  he  is  liable  to  an  action,  although  he  sta- 
tioned a  watchman  near  at  band  to  warn  persons  against  the 
nuisance,  {q) 

9.  So  if  it  be  important  to  a  wife,  or  other  relation,  or  any  9.  Notice  to 
person,  to  ascertain  an  event  in  which  he  or  she  is  interested,  ^|h^[^entui 
and  all- other  more  delicate  and  private  means  have  failed,  a  whkh  a  party  is 
publication  by  another  person  under  her  authority,  in  a  news- 
paper, framed  in  terms  essentially  to  obtain  sufficient  informa- 


(o)  See  observation  of  Tindall,  Cb.  J.  in  W}ntjUld,  3  Bar.  &  Aid.  308 ;  and  Strch 

SttTck  V.  BUMitm.  4  Car.  &  P.  «97  ;  t.  BtocWwim,  4  Car.  &  P.  «97. 

post,  ch.  viL  (9)  Harmond  v.  Tegtum,  X  Campb.  R. 

(p)  mrd  ▼.  BMntk,  4  Bing.  628;  515. 


llm  y.  WOh,  3  Bar.  &  Aid.  304 ;  Jay  v. 
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CHAP.  V. 

Peecautioh- 
aryMbasurcs. 


tion  and  not  unnecessarily  cahimnious,  may  be  legale  although 
it  might  be  construed  to  cast  at  l^ast  a  doubt  upon  the  cha- 
racter of  the  husband  or  other  party,  (r) 

But  in  all  these  cases  avoidable  calumny  should  be  omitted ; 
and  therefore  an  advertisement  in  a  public  paper  strongly 
reflecting  upon  the  character  of  a  person^  who  had  been  de- 
clared a  bankrupt,  was  holden  libellous ;  although  it  was  pub- 
lished with  the  avowed  intention  of  convening  a  meeting  of  the 
creditors,  for  the  purpose  of  consulting  upon  the  measures  proper 
to  be  adopted  for  securing  their  own  interests,  it  appearing  that 
the  legal  object  might  have  been  attained  by  means  less  injuri- 
ous. («)    So  supposing  that  it  be  suspected  that  property  of  a 


evenL 


(r)  See  form    in  this  note.     Delany 

V.  Jones,  T.    T.    43    Geo.     S,    (A.D. 

.ia0S»)  4.fiip.  R.  191.    Case  for  ^  Ubel, 

plea  not  guiltj.      Declaration  stated  that 

defendant,  who  then  carried  on  the  basi- 

nets  of  a  stationer,  intending  to  charge 

plaintiiT  with  the  crime  of  bigamy,  and 

to  bring  hhn  into  danger  of  legal  pdnish- 

ment,  pobliahed  the  false  and  roaJicioua 

libel  following,  that  is  to  say, 

Form  of  notice         "  Ten  Guineas  Reirard.     Whereas  by 

to  ascertain  any  *  letter,  lately  received  from  the  West 

Indies,  an  event  is  stated  to  be  annomiced 
by  a  newspaper  that  can  only  be  investi- 
gated  by  these  means :  This  is  to  request 
if  any  printer  or  other  person  can  ascer- 
tain that  A,  B,  Esq.  (tlie  plaintiff)  some 
years  since  residing  at  Cork,  late  lieute- 
nant in  the  North  Lincoln  Militia,  was 
married  previous  to  nine  o'clock  in  the 
morning  of  tlie  lOth  of  August,  1799, 
they  wUI  give  noftiee  to  C.  D.  (the  defend- 
ant,) No.  14,  Duke-street,  St  James's, 
a^id  they  shall  receive  the  above  reward.** 
There  was  an  innttenda,  that  the  defendant 
meant  thereby  to  insinuate  and  to  have 
it  anderstood  that  the  said  plaintiff  had 
been  and  was  married  before  the  time 
mentioned  in  the  advertisement,  and  had 
another  wife  then  living,  he  being  then 
married  to  one  £.  F.  his  present  wife. 
The  defence  relied  on,  and  given  in  evi- 
dence, was,  that  this  advertisement  had 
been  inserted  by  the  authority  of  the 
plaintiiTs  wife,  fur  the  purpose  of  making 
^  discovery,  which  was  important  for  her 
to  know,  namely,  whether  the  plaintiff 
had  another  wife  living?  That  beside 
this,  from  the  terms  of  the  advertisement, 
no  direct  slander  was  conveyed,  without 
vbich  there  could  be  no  libel.  The  adver- 
tisement might  be  to  disrovrr  an  heir,  the 
legitimacy  of  a  person,  or  fur  such  like 
purpose,  which  would  not  be  a  libel.  It 
was  answered  by  Erskine,  for  plaintiff, 
that  to  constitute  a  libel  it  was  not  neces- 
sary that  the  libel  should  be  apparent  to 
all  the  world.  If  a  man  send  an  advcr- 
tisement  to  a  newspaper  so  wrapped  up 
that,  though  .not  intelligible  to  the  bulk 


of  mankind,  it  is  so  to  minds  more  intelli- 
gent, still  it  was  a  libel,  and  that  the  libel- 
lous tendency  of  this  advertiseinent  coald 
not  be  mistaken. 

Lord  ElUnborough,  in  summing  up  to 
the  jury,  said,  "  this  paper  is  relied  upon 
as  necessarily  carrying  with  it  the  imputa- 
tion that  the  plaintiff  was  guilty  of 
bigamy  ;  you  must  be  of  opinion  tliat  it 
does  carry  such  imputation  before  yoa 
catti  find  a  verdict  for  tlie  plaintiff,  as  that 
meaning  is  necessary  to  make  the  paper 
a  libel  at  all.  The  plandff's  counsel  con- 
tended that  yoa  are  to  take  into  your 
consideration  only  whether  the  advertise- 
ment  conveys  a  libellous  charge  against 
the  plaintiff  or  not ;  I  am  of  a  diffnrcnt 
opinion ;  I  conceive  the  law  to  be,  that 
though  that  which  is  spoken,  or  written, 
may  be  injurious  to  the  character  of  the 
party,  yet,  if  done  bond  Jide,  as  with  a 
view  of  investigating  a  fact  in  which  the 

f>arty  making  it  is  interested,  it  is  not 
Ibellous.  If,  therefore,  this  investigation 
was  set  on  foot,  and  this  advertisemrat 
published  by  the  plaintiiTs  wife,  either 
from  anxiety  to  know  whether  she  was 
legally  the  wife  of  tlie  plaintiff,  or  whether 
he  had  another  wife  living  when  he  mar- 
ried her,  though  that  Is  done  tlumigh  the 
medium  of  imputing  bigamy  to  the  plain- 
tiff, it  is  justifiable  ;  but  in  such  a  case  it 
is  necessary  for  the  defendant  who  pab- 
libhes  the  libel  to  show  that  he  published 
it  under  such  authority  and  with  such  a 
view.  The  jury  are,  therefore,  first  to  saj, 
whether  the  advertisement  imputes  a 
charge  of  bigamy  to  the  plaintiff,  and  if 
they  think  it  doea^  then  to  inquire  whe- 
ther the  libel  was  published  with  a  view, 
by  the  wife,  of  fhirly  finding  out  a  fact 
respectmg  her  husband,  in  which  she  was 
materially  interested.  If  it  was  so,  the 
publication  is  not  a  libel,  and  the  defend- 
ant is  entitled  to  a  verdict,**— Verdict  for 
defendant. 

(«)  Browtt  V.  Croombe,  t  Stark.  R.  297  ; 
and  see  observations  in  flint  v.  Pike,  4 
B.  i  Cres.  473  ;  6  Dowl.  Sn  R.  5^5. 
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bankrupt' has  been  removed  from  his  premises- and  concealed,  CHAP.V. 
so  as  to  constitute  an.  o&nce  against. the  bankrupt  act,(i)  art  arvMeaso^ 
advertisement  describing  the  property  and  the  circumstances  of 
the  removal,  and  the  quarter  of  the  town  where  it  is  supposed 
to  be  concealed 9  with  an  engagement  to  pay  the  statutory 
reward  upon  receiving  information  leading  to  a  discovery  of  the 
offence,  may  be  so  framed  as  almost  to  designate  the  ofiender^ 
and  yet  avoid  so  specific  a  statement  as  to  enable  him,  whether 
guilty  or  innocent,  to  sustain  any  action  for  the  publicatiDn. 
Of  course,  in  any  advertisement  of  this  nature^  care  must  be 
observed  not  to  violate  the  before  mentioned  prohibition  against 
advertisements,  purporting  that  no  qMestions  will  be  asked,  &c^ 
respecting  any  goods  feloniously  stolen,  (u) 

10.  When  tenants  have  been  in  possession  many  years,  under  lo.  Precaution 
long  or  renewable  leases,  it  may  be  expedient  for  the  owners  ^^*^^?" 
in  fee  in  certain  cases,  especially  when  •freehold  and  copyhold  to  fix  and  keep 
land  is  intermixed,  to  obtain  from  time  to  time  authentic  evi-  o{^esutes,*ai^ 
dence  of  the  proper  boundaries  of  the  different  parts  of  their  to  exercise  acu 
estates,  and  which  may  have  been  rendered  uncertain  by  alter* 
ation  of  fences,  divisions  of  closes,  and  other  innovations. (x) 
This  may  be  effected  by  a  proceeding  in  the  nature  of  a  limited 
parochial  perambulation  in  the  presence  of  young  witnesses,  , 
and  by  marking  trees,  or  by  fi:3Ling  other  marks,  denoting  the 
correct  boundary,  in  the.  presence,  if  possible,  of  the  owner  of 
the  adjacent  property,  and  sometimes  of  the  lord  of  the  manor 
or  his  steward,  where  copyhold  is  intermixed,  and  whose  at- 
tendance ought  always  to  be  required  in  the  presence  of.  several 
young  witnesses.    By  this  means  future  loss  or  dispute  may  be 
prevented  by  the  consent  and  agreement  of  the  respective 
owners  in  fee ;  and  in  case  of  copyhold,  with  that  of  the  lord ; 
in  the  absence  of  consent,  by  application  to  the  Court  of  Chan- 
cery, either  for  an  issue  or  a  commission,  the  same  object  may 
be  obtained  even  adversely,  (y)  .  But  in  support  of  such  an 
application  two  facts  must  be  established,  before  either  will  be 
granted  by  the  court,  viz. :  Jirst,  the  title  to  some  land  may 
be  in  dispute  ;  and  secondly,  that  the  party  applying  has  some 


of  ownership. 


(0  6  Geo.  4,  c.  16,  8.  ItO. 

(m)  AnUf  448.  And  according  to  a  re- 
cent decision,  in  advertising  a  reward,  it  is 
expedient  to  notify  that  it  shall  be  paid 
€aUf  to  a  party  who,  m  amuqueiiee  efand 
metimg  upon  ths  notietp  caaaea  the  culprit 
to  be  apprehended,  for  otherwise  a  partj 
giving  information,  although ^rMit  revenge, 
wiN  be  cqaally  entitled  to  the  reward. 
Witliams  v.  Cativardme,  Oxford  Circuit, 


cor  Parke,  J.  March,  1833,  Taiford.  serj. 
and  Godson  for  plaintiff,  Curwood  for  de- 
fendant. 

(x)  Ante,  196 ;  and  pott,  ch.  viii.  In  the 
country  there  i<  almott  a  religions  persua- 
sion against  removing  or  effacing  boun« 
dary  or  mere  stones.  "Cursed  is  he 
that  removeth  his  neighbour's  mere  stone." 

(y)  Pott,  cb.  viii. 
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CHAP.  V.  equitable  ground  for  relief;  for  if  the  confusion  were  occasioned 
abyMmsubm.  ^y  *^®  P^J^y  himself,  or  by  those  whom  he  represents,  he  would 
^  be  left  to  his  remedy  at  law  by  action  of  ejectment  or  otherwise, 
to  recover  any  part  of  the  property  from  which  he  has  been 
ou8ted.(z)  So  in  a  bill  for  a  commission  to  ascertain  boundaries^ 
all  persons  having  any  interest  in  the  property  are  necessary 
parties,  (a)  It  will  frequently  happen  that  the  same  person 
and  his  ancestors  have  been  in  possession  of  copyhold  as  well 
as  freehold,  and  it  would  be  impracticable  without  such  a  pro- 
ceeding, after  many  years,  to  distinguish  what  is  copyhold  and 
what  freehold ;  and  hence  we  have  seen  that  a  vendor  is  not  in 
general  to  be  required  to  point  out  predsely  what  is  freehold 
and  what  copyhold.  (6)  But  still  it  may  be  most  important  for 
the^  party  in  possession  of  the  whole  ,to  ascertain  the  precise 
situation  of  copyhold,  for  otherwise,  if  he  should,  though  inad- 
vertently, cut  trees  for  sale  on  the  copyhold  part,  a  forfeiture 
might  ensue ;  though  probably  a  court  of  equity  would  relieve, 
where  the  waste  was  committed  in  ignorance,  (c) 

ii.EzerciBiQg        IL  Besides  the  keeping  up  the  evidences  of  boundaries  of 
ship.^  ^^^''    estates,  it  is  ako  essential  twice  or  more,  within  every  twenty 

years  of  each  other,  to  exercise  distinct,  open  and  notorious 
acts  of  ownership^  in  the  presence  of  young  witnesses,  over  such 
parcels  of  land,  and  other  rights,  that  would  be  otherwise  likely 
to  become  disputable.  It  is  especially  incumbent  on  lords  of 
manors  to  adopt  this  precaution  as  to  small  parcels  of  waste 
adjoining  the  inclosed  lands,  whether  of  freeholders  or  copy- 
holders, for  otherwise,  after  twenty  years,  the  presumption  may 
be  that  such  parcels  of  waste  belong  to  the  owners  of  the  in- 
closed land.(d)  It  will  not  be  absolutely  necessary  to  eject  the 
wrongftil  occupier,  provided  he  will  attorn,  or  from  time  to  time 
make  payment  or  acknowledgment  that  he  is  not  entitled  to 
the  property,  but  occupies  by  permission ;  but  it  will  be  safer  to 
have  the  acknowledgment  in  writing  and  duly  signed  ;  or,  at 
least,  the  payment  should  be  evidenced  by  several  young  wit- 
nesses, and  frequently  to  have  the  acknowledgment  so  evidenced 
repeated,  (e) 
So,  to  prevent  twenty  years'  continued  user  growing  into  evi- 


(()  Go^ty  ▼.  UiteL,  1  Riui.  &  M.  59 ;         (d)  See  obtenratknis  of  Littledale,  J., 

HalMv  V.  B6it,  Id.  659.  Doe  w.  Peaney,  7  Bar.  &  Ores.  S09, 310 ; 

(aS  Haley  v.  Bat^  1  Rasa.  &  M.  659.  antet  fST,  «73,  t74. 

(b)  Ante,  S37  ;  and  see  Seatt  ▼.  Hmn-         (e)  Id.  ibid.  Bal.  Ni.  Pri.  104;  JDivr. 
aon,  1  Rum.  &  M.  131.  dark,  8  Bar.  &  Cres.  717;  pott,  cb.  is.  €ff 

(c)  See  1  Tho.  Co.  Lit.  674,  in  notes.  LmuUtioiu  ofAetiont. 
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dence  of  o  custom  or  prescriptive  right,  there  should  be  an  &pen     CHAP.  V. 
and  public  interruption  continued,  till  the  persons  affected  by  it  ^rt  Mbasubu. 
have  full  knowledge  of  its  existence,  at  least  once  in  every 
twenty  years,  or  an  acknowledgment  in  writing  that  the  ease* 
ment  is  only  by  favour  and  not  of  right.  (/) 

On  the  other  hand,  a  person  insisting  upon  his  right  to  laiid» 
or  to  an  easement  or  privilege  over  the  land  of  another,  if  inter** 
rupted,  must  not  only,  within  every  twenty  years,  perform  acts 
in  assertion  of  his  right,  but  must,  if  materially  interrupted* 
litigate  and  bring  the  intruder  to  submission  within  that  time 
or  he  may  lose  his  right,  {g) 


V.  With  reference  to  contracts^  upon  which  so  many  rights  V.  Pracautiont 
are  founded,  precautionary  measures  are  still  more  frequently  tnwu. 
essential.  Here  the  terms  of  the  contract  should  generally  fix  General  ol>wr- 
the  right,  and  parties  are  too  apt  to  complain  of  the  supposed 
defect  in  the  law^  when  in  truth  their  situation  is  entirely  attri- 
butable to  their  own  want  of  care  and  circumspection  in  enter- 
ing into  the  contract,  and  in  not  introducing  terms  sufficiently 
guarded.  {K)  Thus,  if  a  party  discount  a  bill  upon  the  represen- 
tation of  a  party  presenting  it  for  the  purpose,  that  he  is  justly 
entitled  to  the  same,  and  it  turns  out  otherwise,  he  will  complain 
that  sufficient  protection  is  not  afforded  by  law  to  the  bon&Jide 
holder  of  a  bill ;  whereas  if  he  had,  before  he  advanced  his 
money,  applied  to  the  supposed  acceptor  to  know  whether  it  was 
an  available  security,  and  the  latter  bad  answered  in  the  affirma- 
tive, then  he  might  be  precluded  from  afterwards  disputing  its 
validity,  (t)  Again :  it  has  been  a  popular  complaint  that  the 
law  is  imperfect  in  allowing  a  vexatious  landlord  to  sustain, 
perhaps,  successive  actions  for  small  dilapidations,  when 
in  truth  the  tenant,  by  his  own  improvident  and  unquali- 
fied covenant  or  contract  to  keep  in  repair  at  all  times,  has  sub- 
jected himself  to  such  actions,  when  he  might  have  stipulated 
that  no  action  should  be  brought,  except  at  the  end  of  the 
tenancy,  without  three  months'  previous  notice  to  repair ;  nor 
even  then,  unless  the  amount  of  the  dilapidations  amounted  to 
SO/,  or  any  other  named  sum.    It  is  a  well  known  and  just 

''if)  Beiicst  T.  Pmon,  Knapp's  R.  60;         (h)Ante,  118  to  ItO;  SeaifcT.  TMn, 

Moore  v.  Rawum,  3  Bar.  &  Ores.  $Sf.  3  B.  &  Adolp.  5S3,  531. 

(^)  Id.  ibid.;  and  see  enactmentt  on         (t)  Leaeh  ▼.   Buehannan,  ^  Etp.   JL 

S  &  3  W.  4,  €.  71 ;  ante,  285.  SS6  ^  Cooper  ▼.  L§  Bkne,  t  Bin,  1051. 
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CHAP.  V.     maxiiii,  vigitafUibtts  non  dormieutibu9  leges  subsennentf  and  if 
abtMsasuw.  parties  will  make  absurd  or  loose  contracts,  it  is  not^for  the  law 

to  unmake  them,  or  exonerate  from  the  obligation  to  perfonB 
their  own  stipulations.  (J)  Though,  in  case  of  wdsiake^  we  have 
seen  that  sometimes  at  law,  and  in  general  in  equity,  the  tenns 
may  be  reformed  according  to  the  contract  of  the  parties ;  (A:)  and 
fraud  will  at  law  as  well  as  in  equity,  when  clearly  establiriied  ia> 
evidence,  afford  ground  for  relief.(^  And  equity  wiU  relieve 
against  some  catchi/ig  bargains,  (m)  It  may  suffice  here  to  refer 
to  the  preceding  observations  and  authorities  to  establish  the 
necessity  for  much  greater  precaution  than  is  usually  observed 
in  entering  into  contracts  of  every  description,  and  to  remark, 
that,  even  up  to  the  present  time,  the  most  common  contracts, 
as  between  landlord  and  tenant,  are  not  framed  with  sufficient 
care,  however  unnecessarily  voluminous,  verbose  and  expensive 
the  leases  and  contracts  may  too  frequently  be  drawn.  We  have 
in  the  preceding  pages  suggested  how  contracts  should  be  framed 
in  general ;  (n)  and  especially  the  precautions  to  be  observed  in 
contracts  of  sureties,  (o)  or  guarantees  ;(/>)  and  between  ven- 
dors and  purchasers  of  personalty,  (g^)  or  real  property,  (r)  or  in 
creating  a  lien,(j)  and  what  words  should  be  introduced  in 
grants  and  conveyances  of  rights  of  way,  or  common,  or  other 
easements.  (0  It  might  suffice  here  to  recommend  every  party 
about  to  enter  into  any  contract,  or  to  sell  or  buy^  and  for  his 
solicitor  previously  to  state  in  writing  every  circumstance  and 
contingency  relating  to  the  subject,  and  well  to  consider  and  de^ 
termine  upon  the  expediency  of  introducing  in  the  terms  of  the 
bargain  every  proper  stipulation  and  qualification  of  the  bargain, 
and  very  explicitly  to  state  on  the  face  of  the  written  agreement 
every  possible  stipulation  that  ultimately  may  be  assented  to. 
A  fair  copy  of  the  proposed  agreement  should  be  ready  to  be 
signed  immediately  the  parties  have  agreed,  lest  afterwards  either 
should  attempt  to  change  the  terms,  (u)  If  this  course  were 
adopted  concisely,  instead  of  crowding  agreements  and  leases 


(J)  Ante,  118  to  ISO,  Its. 

(k)  AnU,  Its,  1<4. 

(/)  Per  Ashurst,  J.  in  Coehholt  f,  Ben' 
futt,  S  Term  Rep.  763. 

(m)  Chit.  Eq»  Digest,  tit.  Agreement 
But  not  at  law ;  see  the  singular  cases* 
Thambenw  ▼•  WhitAer,  f  Lord  Raym. 
1164 ;  Jwmet  ▼.  Morgan,  1  Lev.  Ill;  Far- 
rant  ▼.  Olmius,  3  Bar.  &  Alfd.  69S.  Bat 
unless  where  a  speeyit:  turn  is  to  l>e  paidj 
the  Jury  may  give  small  damages  for  the 
breach  of  an  abturd  eoniract,  1  Lev.  111. 


and  3  Chit  Commercial  L.  100. 

(n)  AnU,  113  to  1S4;  6  Ves.  34; 
Apr  V.  Mackien,  t  Sim.  &  Sto.  4S0 ;  t 
Meriv.  15. 

(o)  iinlc,  8«,  83,  Itf. 

Iv)  AnU,  l!e6  to  130;  posT,  469,  &c. 

[q)  Ante,  1S5,  If  6;  potr,  463,  &c. 

irS  Ante,  Iff. 

^f )  AnU,  f  93  to  300  ;  j^t, 

;t)  AnU,  156  to  168,  Sll,fl4. 

(«)  AnU,  f93,  f94,  note  (6). 
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with  numerous  synonymous  words,  much  Texatious  litigmtion     CHAP.v; 
and  expense  would  be  avoided.(x)  A.rM^B^lk 

We  will  upw  consider  some  precautionary  measures  which ; — ; — 

should  precede,  or  accompany,  or  follow  the  completion  of  aooie  particular 
contracts,  particularly  between  vendors  and  pttrcioi^i  whether:  contract. 
of  personalty  or  realty ;  mortgagees  whether  legal  or  equitable; 
and  between  landlard  and  tenant;  carriers:  and  parties  clain»- 
ing  a  Uen. 

1.  A  purchaser  of  goods,  or  other  tai^ble  sBOveable  ekaHei,  i.  Pncautions 
should  also  observe  some  precautionary  measures,  as  gmng  ^1^!^^^ 
notice  and  obtaining  an  acknowledgment  of  .his  right  from»all  pemmaUy, 
third  persons  having  the  custody  of  .them,  before  he  pays.hia 
money ;  for  after  such  acknowledgment  the  party  making  it 
c<5uld  not  dispute  his  title,  (y)  He  must  also  take  care  and  have 
all  usual  documents  delivered  to  him,  or  another  person  may 
have  a  better  title.  («)  A  party  taking  one  part  of  a  bill  in  sets, 
unless  that  part  has. been  accepted,  should  ascertain  what  baa 
become  of  the  others. (a)  We  have  seen  that  before  advancing 
money  on  a  purchase  or  discount,  or  otherwise  acting  upon 
any  chose  in  action  or  security,  a  party,  to  be  secure,  should 
obtain  good  evidence  that  no  other  person  has  any  objection 
to  its  validity;  and  for  that  purpose  should  apply  to  the 
acceptor,  drawer  and  indorsers,  to  ascertain  whether  he  may 
safely  take  the  security. (6)  And  with  regard  to  bills  of  ex- 
change and  promissory  notes,  no  one  should  take  them  from  a 
stranger,  or  under  any  suspicious  circumstances,  for  if  it  should 
turn  out  that  the  same  have  been  stolen  or  lost  from  the  real 
owner,  and  the  former  has  not  taken  due  precautions,  the 
latter  may  still  be  entitled  to  the  same,  and  the  party  so  taking 
may  lose  the  amount,  (c) 

Precautionary  measures  are  still  more  essential  on  the  behalf  Taking  fosses. 
of  a  party  who  has  purchased,  or  had  assigned  to  him  as  a  col-  "^?  and  giving 

^  DotiOB  of  assign* 

lateral  security f  any  personal  property,  or  ship  at  sea,  and  espe-  mcntof  adebt 
daily  debts  and  chases  in  action.    If  the  thing  itself  be  tangible  ^^^^ou"" 
and  capable  of  delivery,  then,  to  be  perfectly  secure,  possession  ship  at  sea. 
should  in  general  be  taken,  and  the  former  owner  must  not  be 
suffered  to  have  even  a  concurretU  possession,  unless  authorized 


(t)  See  soffgested  8tipala6ons  between  449 ;  Ltmg  v.  Smith,  7  Bing.  f94 ;  Chitty 

landlords  and  tenants,  jHHt.  on  Bills,  8th  ed.  176, 177. 
(y)  Gmting  r,  BknU,  7  Bing.  SS9.  (h)  Ani§,  457,  note  (fc). 

(s)  Lang  T.  Smith,  7  Bing.  «84.  (c)  AnU,  457  -,  Chitty  on  Bills,  8th  ed. 

(a)  Hpidtworth  v. Hunter,  lOB.&Cres;  976  to  «97. 
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CHAP.  V.  by  the  terms  of  assigninenty  and  which  is  sometimes  hazard* 
JItM^bsI  ouB.(d)  If  the  thing  itself  were  at  a  distance  and  mcapaUe  of 
immediate  delivery,  as  in  the  case  of  a  ship  at  sea^  it  was  held 
that  then  all  the  documents  relating  thereto  must  be  delivared» 
and  all  due  measures  taken  to  reguter  the  iiile,  and  actaal 
possession  should  be  taken  on  arrival,  (e)  But  the  law  as 
respects  the  necessity  for  taking  possession  of  Mps  was 
expressly  altered  by  the  present  Bankrupt  Act,  6  Geo.  4,  c*  16, 
s.  7S,  which  provides  that  the  doctrine  of  a  bankrupt  being  a 
reputed  owner  of  a  skip  or  vessel  shall  not  extend  to  invalidate 
or  affiM^t  any  transfer  or  assignment  of  any  ship  or  vessel,  or 
any  share  thereof,  made  as  a  seeurUy/ar  a  debt,  either  by  way 
of  mortgage  or  assignment,  duly  registered  according  to  the 
provisions  of  the  Registry  Act,  4  Geo.  4,0.  41 ;  still  however 
it  will  be  observed,  that  a  due  register  of  the  contract  of  transfer 
is  absolutely  necessary  to  prevent  the  operation  of  the  bankrupt 
laws.(y)  As  to  other  moveable  personal  property,  if  a  trader 
be  allowed  to  continue  to  be  the  reputed  owner  up  to  the  time 
of  his  act  of  bankruptcy,  his  assignees  will  in  general  be  entitled 
to  the  property,  although  in  truth  he  be  not  the  real  owner,  (g) 
But  with  respect  to  ^ed  stills  and  machinery  in  mortgage,  it 
would  be  otherwise.  (A) 


The  necessity 
for  taking  pos* 
session  of  per- 
sonalty qaali- 
fied. 


We  have  seen  that  if  the  deed  or  instrument  of  assignment 
do  not  give  any  immediate  right  of  possession,  then  the  not 
taking  it  is  no  badge  of  fraud,  (t)  And  the  absolute  necessity 
for  the  purchaser  or  assignee  of  moveable  goods,  assigned  as  a 
security  for  a  debt,  immeaiately  to  take  possession,  even  when  he 
might  legally  do  so  according  to  the  terms  of  his  security,  has 


(<2}  AnUt  107;  EdtDordt  v.  Harben,  Z 
T.  R.  587 ;  Hodgson  ▼.  Le  Bret,  1  Campb. 
S56,  in  notes ;  Id.  S33.  Bat  see  Martin' 
dala  T.  Booth,  3  Bar.  &  Adolp.  498; 
Jeoeph  r,  Ittgram,  1  J.  B.  Moore,  189 ; 
Betiton  V.  TkornhiU,  S  Marsh.  Rep.  4^. 

(e)  Man-  ▼.  Glennie,  4  Maale  &  Selw. 
<40 ;  Monkhouso  ▼.  Hoy,  4  Moore,  549 ; 
2  Brod.  &  B.  114 ;  8  Price,  t56,  S.  C. 

(/)6Geo.  4,0.16,8.72. 

(jg)  6  Geo.  4,  c.  16,  s.  7«.  «  That  if 
any  bankrupt,  at  the  time  he  becomes 
bankmpt,  shall,  by  the  consent  and  per- 
mission of  the  true  owner  thereof,  have  hi 
his  possession,  order  or  disposition  any 
goods  or  chattels  whereof  he  was  reputed 
owner,  or  whereof  he  bath  taken  upon 
bim  the  sale,  alteration  or  disposition  as 
owner,  the  commissioners  shall  have 
power  to  sell  and  .dispose  of  the  same  for 
the  benefit  of  the  creditors  under  the  com- 
mission ;  provided  that  nothing  herein  coo* 


tained,  shall  invalidate  or  affect  any  trans- 
fer or  assignment  of  any  ship  or  vosdy 
or  any  share  thereof,  made  as  a  security 
for  any  debt  or  debts,  either  by  way  of 
mortgage  or  assigrnnent*  duly  regittiered 
according  to  the  provisions  of  an  act  of 
parliament,  made  in  the  fourth  year  of 
bis  present  majesty,  entitled, '  An  A«t  for 
the  Registering  of  Vessels.'"  See  the 
cases  as  to  reputed  ownersAq^of  a  bankmpi 
in  generaL  lAngham  v.  Biggs,  1  Bos.  & 
PuT.  82  ;  TouMttdnt  v.  Hartop,  Holt,  C.  N. 
P.  335 ;  LiMgard  v.  Meititor, iBar. &  Crea. 
308 ;  2  Dowl.  &  R.  495,  S.  C. ;  Stortr  r. 
Hunter,  3  B.  &  Cres. ;  bat  see  Siiafietbury 
V.  JRtisKU,lBar.&Cres.666;  3D.&R.84. 

{h)  Ham  v.  Boker,  9  East,  21 5. 

m  Ante,  107;  Edwardt  v.  Horften,  S 
T.  R.  587  ;  Grott  v.  NeaU,  5  Moore,  10; 
MartmdaU  v.  Booth,  3  Bar.  U  Adolp.  498, 
whtre  ue  the  form  rf  tuck  a  deed,  wkich 
may  be  properly  adopted^ 
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by  a  recent  decision  been  much  qualified ;  and  the  sufiering     CHAP.  v. 
the  assignor  to  continue  in  possession,  is  not  now  to  be  deemed  ^bt  MsIsdhm. 

as  ftecessarily  a  badge  of  fraud,  but  is  only  a  circumstance  which  

with  others  may  be  left  to  a  jury  to  determine  whether  or  not  the 
transaction  and  possession  were  fraudulent ;  and  it  should  seem 
that,  provided  fdl  the  creditors  of  the  assignor  had  immediate 
notice^  (which  should  always  in  prudence  be  given  ,{t)  or  pos- 
session taken,)  or  knowledge  of  the  assignment,  and  the 
assignor  be  not  a  trader,  he  may  now  safely,  in  many  cases 
not  aflfected  by  the  peculiar  bankrupt  laws,  be  suffered  to 
continue  in  possession,  although  by  the  terms  of  the  assign- 
ment the  assignee  might  legally  take  possession,  (t)    And  eyen 


(k)  Tbe  foIIowiDg  form  of  notice  may 
bo  adopted  and  seat  to  each  creditor  of 
tbe  assigDor  whose  name  can  be  ascer- 
tained. But  even  K.bonAjidg  porchase 
wught  be  toid  if  a  purcfaaaer  know  at  the 
time  that  the  vendor  has  an  action  pend- 


ing against  him,  and  that  he  sells  with  a 
view  to  avoid  an  expeeud  eMcution,  and 
not  to  satisfy  it  out  of  the  parchase  mo* 
uey»  but  to  apply  the  same  to  his  own  use. 
See  observations  of  Ld.  Ellenboroogh  in 
Sheriff  Y.  Wilkt,  1  East's  Rep.  51. 


Sir,— Take  Notice,  that  by  assignment  (or  bill  of  sale)  dated,  &C.  (r.  H.  of,  &c.  Suggested  form 
assigned  and  conveyed  all  (fie.  Hating  the  property  amignedf  at  all  his  hoitsehoid  geod$,  of  notice  of  as- 
ehaUeU,  end  effecUt  then  being  in  hit  heim  end  prcmtiM,  Jitimte,  4«.)  for  just  and  lawful  tigiiment  of  per- 

oonsidcration,  and  to  secure  the  paynient  of  £ at  certain  tinte  therein  mentioned,  wnaky  as  asecu- 

with  authority  to  roe  to  enter  at  any  time  and  take  and  carry  away  and  dispose  of  to  rity,  «c« 
my  own  use  the  said  property,  but  with  power  and  permiation  to  the  said  G.  H.  in  tbe 
meantime  to  use  and  occupy  the  same  goods,  chattels,  and  effects  j  and  which  assign- 
ment I  am  ready  to  show  to  you  upon  any  reasonable  application  and  notice  for  that 
purpose.    Dated,  &c.  Tour's,  &c. 

To  Mr.  A»  fi.  of,  &c. 


(/)  Mmrtindale  and  anether  v.  Beeth 
end  ethert,  3  B.  &  Adolp.  498.  The 
facts  were  these : — A,  being  indebted  to 
B.  in  the  sum  of  £lO  for  goods,  ap- 
plied for  a  further  supply  upon  /credit,  and 
for  a  loan.  B.  refused  to  grant  either 
without  security  ;  and  it  was  then  agreed 
that  A,  should  give  a  bill  of  sale  of  bis 
household  fumitare  and  fixtures,  and  that 
B.  should  give  him  credit  for  £200  on 
that  security.  Before  the  bill  of  sale  was 
executed,  B.,  upon  the  faith  of  such  agree- 
ment, advanced  to  A»  £90  in  money  and 
goods,  and  afterwards,  on  tiie  Stb  March, 
1898,  A.  executed  a  bill  of  sale,  whereby, 
in  consideration  of  the  debt  of  £lOO,  he 
bargained  and  sold  to  B.  all  his  (A. '9) 
household  goods  (vithout  any  idieduU) 
and  furniture,  &c.  with  a  proviio  that  HP 
A,  should  pay  the  £100  by  instalments, 
tbe  first  of  which  was  to  be  due  on  the 
7th  June,  the  deed  should  be  void ;  but 
in  defeult  6f  payment  of  any  of  the  in- 
stalments at  the  tiroes  appointed,  it  should 
be  lawful,  although  no  advantage  should 
have  been  taken  of  any  previous  defoult, 
for  B.  to  enter  upon  the  premises  and 
take  possession  and  sell  off  the  goods. 
There  was  a  forther  proviso  thattmttduc^ 
dtfauH  it  should  be  lawful  for  A.  to  keep 
possession  of  them.  In  18f  3  if.  bad  given 
a  warrant  of  attorney  to  C.  and  D*  as  se- 


curity for  a  debt  of  £1100;  and  they  in 
Nov.  18S8  entered  up  judgment  and 
sued  out  nfi,fa.f  under  which  the  sheriff 
seiaed  the  goods.  It  waa  held  by  tbe 
Court,  in  an  action  of  trespass  brought 
b^  B.  against  the  sheriff,  that  under  these 
circumstances  the  bill  of  sale  was  not 
fraudulent,  by  reason  of  A,*i  havine  con- 
tinued in  possession;  and  that  after  a 
conveyance  of  goods  and  chattels,  want 
of  possession  does  not  neeestarUy  consti- 
tute fraud  as  agdn^t  creditors,  but  is  only 
evidence  of  it,  that  may  or  may  not,  under 
all  the  circumstances,  induce  a  jury  to 
find  fraud. 

Lord  Tenterden,  C.  J.,  said  :  I  am  of 
opinion  that  the  deed  of  sale  was  not  ab- 
loiutely  void.  Much  has  been  said  as  to 
the  secrecy  attending  that  transfer,  but 
tbe  observation  applies  with  equal  force 
to  the  warrant  of  attorney,  which  was  un- 
known to  tbe  plaintiffs,  and  which  Combe 
and  Co.  forbore  to  act  upon  for  so  long  a 
time.  The  consideration  for  the  bill  of 
sale  was  not  only  an  antecedent  debt,  but 
a  sum  of  money  to  be  advanced  by  the 
plaintiffs  to  enable  Priert  to  carrv  on  his 
trade.  The  omission  of  the  plamtifib  to 
teke  possession  of  the  eoods  was  perfectly 
contittent  with  the  deed ;  for  it  was  stipu- 
lated that  Frt€st  should  continue  in  pos- 
session until  defiittH  made  in  payment  bf 
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the  possession  by, a  ^fa^t,,  if  be' were  notOr^thally  the  absolute 
owner  of  the  property*  would  not  necessarily,  in  the  event  of 
his  bankruptcyr^ititle  the  assignee  to  such  property,  {m)  This 
recent  decision  appears  to  qualify  the  former  decisioas  and 
treatises,  (n)      > 


Delivery  of  te- 
cnrities  and  nO' 
tice  of  iBsigD- 
meot  of  choaet 
in  action  and 
secorities  of 
that  nature. 


In  the  case  oi  debts  and  choses  in  action^  all  securities  relating 
to  them  must  be  delivered  up,  and  HOtice  should  be  given  to  the 


»T« 


ail'or  ai|y  of  the  infttAlments  ;  and  that  on 
•Qch  default  it  should  be  lawful,  although 
no  advantage  abould  have  been  taken  of 
any  previous  default,  for  the  plaintiffs  to 
enter  and  talce  possession  of  the  house- 
hold goods  and  furniture.  The  possession 
by  Priegt  therefore  being  consistent  with 
the  deed,  and  it  having  been  given  in 
oonaideration  of  money  advanced  to  enable 
PrieU  to  carry  on  his  trade,  I  cannot  say 
that  it  wai  absdutely  void. 

Littledale,  J.-^I  am  of  the  same  opi- 
nion. The  cases  show  that  continuance 
in  possession  of  gobds  and  chattels  by 
a  vendor,  after  the  execution  of  a  bill  of 
sale,  is  a  badge  and  evidence  of  fraud ; 
but  I  think  that,  under  the  circumstances 
of  thu  case,  a  jury  would  have  negatived 
fraad.  In  J^teph  v.  /ngmm,  1  J.  B.  Moore, 
189,  DalUs,  J.  denies  that  Edvoardi  v. 
Harttn,  S  Term  Rep.  587,  lays  down  a 
general  rule  that  in  transferring  chattels 
the  possession  must  accompany  and  follow 
the  deed.  There  was  in  Jntph  t.  Jn^aai 
a  mixed  possession,  for  the  vendee  super- 
intended the  management  of  the  farm,  and 
was  occasionally  present.  That  case  bow. 
ever  shows  the  opinion  of  the  Court  of 
Common  Pleas  to  have  been,  that  a  change 
of  possession  is  not  In  all  instances  neces- 
sary. 

JParke,  J. — I  am  of  the  same  opinion. 
I  think  that  the  want  of  delivery  of  pos- 
session does  not  make  a  deed  of  sale  of 
chattels  absolutely  void.  The  dictum  of 
BuUer,  J.  in  ^ward$  v.  Harben,  has  not 
been  generally  considered,  in  subsequent 
Cases,  to  have  that  import.  The  want  of 
delivery  is  only  evidence  that  the  transfer 
was  colourable.  In  Benton  v.  ThornhiU, 
it  was  said  in  argument,  that  want  of  pos- 
session was  not  only  evidence  of  frauds 
but  constituted  it;  but  Gibbs,  C.J.  dis* 
sented ;  and  although  the  vendor  therej 
aAer  executing  a  bill  of  sale,  was  allowed 
to  remain  in  possession,  Gibbs,  C  J.  at  the 
trial,  left  It  to  the  jury  to  say,  vrheiher^ 
under  ail  the  circumstances,  the  bill  of 
sale  were  fraudulent  or  not.  It  is  laid 
down  in  Skeppard^s  iWAstonCp  it4,  (7th 
ed.)  "that  a  bargain  arid  sale  may  be 
made  of  goods  and  chattels  without  any 
delivenr  of  any  part  of  tiie  things  sold  ;  • 
and  afterwards,  in  page  <27,  ii  is  said, 
"  that  the  word  gift  is  often  applied  tu 
moveable  things,  as  trees,  cattlcj  houH*- 


hold  stuff,  &c.,  the  property  whereof  may 
be  altered  as  well  by  gift  and  delivery  as 
by  sale  and  grant,  and  (his  is,  or  may  be,' 
either  by  word  or  writing ;"  and  in  «  note 
to  this  passage  by  the  editor,  it  is  said, 
"  that,  by  the  civil  law,  a  gift  of  goods  is 
not  good  without  delivery,  yet  in  our  [kw 
it  is  otlierwise,  when  tbeie  is  %  deed ; 
also  in  a  domUio  mtrtk  eamd  there  moat 
be  a  delivery."  Then  it  is  evident  that 
the  bill  of  tale,  in  thiacaae,  without  deli- 
very, conveyed  the  property  in  tiiehoBse- 
hold  goods  and  chattels  to  the  plaintiffs. 
It  omy  be  a  questiOD  for  a  jury,  whether, 
under  the  circumstances,  a  biU  of  sale  of 
goods  and  chattels  be  ftaodalcnt  or  not ; 
and  if  thpre  were  any  grounds  for  think-* 
ing  that  a  jury  would  find  fnrad  here,  we 
might,  this  being  a  special  case,  infer  it ; 
but  there  is  np  ground  whatever  for  saying 
that  t^iis  bill  of  sale  was  fraudulent.  It 
was  given  for  a  good  consideration,  for 
money  advanced  to  Priett  Jto  enable  him 
to  carry  on  his  trade,  and  his  continuance 
in  possessipn  was  in  terma  piovided  for. 

Vatteson,  J. — There  is  no  sufficient  au- 
thority for  saying  that  ihe  want  of  deli- 
very of  possesfion  dbtoUitgljf  makes  void 
a  bill  of  sale  of  goods  and /chattels  ^  Mar- 
tin V.  Podgtr,  t  Bla.  B»  701,  establiibea 
that  want  of  possession  is  a  badge  of  fraud 
which  is  to  be  left  to  the  jury.  Tlien,  if  it 
be  a  badge  of  fraud  qnlyt  in  order  to  ascer- 
tain whether  a  deed  be  fraudulent  or  not. 
all  the  circumstances  must  be  taken  iatu 
consideration.  Here  tha  possession  waa 
consistent. with  the  deed,  for  the  reason 
alrea(|y  given^  The  continuanpe  of  pus- 
session  by  the  vendor  is  provided  for  by 
the  deed,  and  t|)e  purchaser  was  not  Ixiiutd 
V>  enter  for  the  fint  or  tlie  subsequent  de- 
foults  in  payii>g  the.  instahaeiits.  That 
l>eing.  so,  tlw  possession  does  not  show 
fraud,  jhejudgmept  of  (lie  Court  must 
be  for  the  plaintiffat — ^Judgment  for  the 
plaintiff*. 

{m)  SkrfUibwnf,  £^4,  v.  Aassatt,  1 
3ar.  &  Cres.  666 ;  S  DovyU  &  R.  84 ;  but 
see  Darby  v.  Smithy  8  T.  R.  8t,  which 
estal^lisbes,  that  inxate  of  ^tradtr,  poa- 
session  s|)puld  be  taken  aa  soon  aa  he 
makes  defoult  in  his  engagement,  though 
he  were  not  rhe  original  owner. 

(n)  Tidd.  Prac.9thed.  1004,5;  Lawik 
V.  Ctvioder  and  othon,  8  Bar.  &  Cress*  \^t  \ 
Buiictf  V,  Ci^vmsel^  id.  456. 
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debtor  and  to  all  persons  having  any  legal  or  equitable  interest     CHAP.  V. 
in  the  property  assigned,  (o)    And  this  doctrine  extends  not  j^^yMbT/ubm. 

only  to  securities  for  the  immediate  payment  of  money,  but  also  

to  the  assignment  of  a  post  obit  bond  or  poHcy  of  insurance^  of 
the  assignment  of  which  immediate  notice  should  be  giren  to 
the  insurance  office,  (p)  This  is  particularly  necessary  when 
the  party  transferring  is  a  trader  or  subject  to  the  bankrupt 
laws,  (q) 

But  it  is  also  necessary,  by  the  general  law,,  to  prevent  the 
party  assigning  from  fraudulently  himself  receiving  the  debt, 
or  agldn  transferring  the  interest  to  another  person,  who,  by 
adopting  the  precautions  which  the  first  party  ought  to  have 
observed,  would  acquire  the  better  title  m  better  equity,  {r) 
Therefore  it  was  held  where  a  person  having  a  beneficial  interest 
in  a  sum  of  money,  invested  in  the  names  of  trustees,  assigned 
it  for  valuable  coi^sideration  to  A.,  bat. no  notice  of  thb  assign- 
ment was  given  to  the  trustees  ;  and  afterwards  the  same  per- 
son proposed  to  sell  his  interest  to  jBL;  and  £..  having  niade 
inquiry  of  the  trustees  as  to  the  nature  of  the  vendor's  title  and 
the  amount  of  his  interest,  and  having  received  no  intimation  of 
the  existence  of  any  prior  incumbrance,  completed  the  pur- 
chase, and  gave  the  trustees  notice;  it  was  held  that  B.  had 
a  better  equity  than  A.  to  the  possessipn  of  the  fpnd,  and  that 
the  assignment  to  B.^  though  posterior  in  date,  was  to  be  pre- 
ferred to  the  assignment  to  A.  (s) 

We  have  in  the  preceding  part  stated  some  precaution's  to  Precmotions  to 
be  obsemd  as  weU  by  vendors  as  purchasers,  and  to  which  we  ll^tT:?'^ 
refer,.(/)   .A, vendor  of: an.  interest  in  realty  ought  to  have  his  property. 
title  investigated,  abstracted,  and  evidence  in  proof  of  it  ready 
to.be  produced  and  established  brfore  he  carries  bis  estate  to  ' 
market;  for  if  be  sell  it  with  a  confused  title  or  without  being 
ready  to  produce  deeds  and  vouchers,  he  must  be  at  the  ex- 
pense of  clearing  it.  (»)    Whereas  if  these  matters  bad  been 
previously  ascertained,  he  might  have  avoided  difiiculties.  by 
specially  providing  against  them  in  the  particulars  and  conditions 
of  ^^le,  and  guarding  against  the  necessity  of  establishing  a 


(0)  Sec  the  learning  in  Dearie  v.  hall, 
Xaorndgt  v.'  CooyeTy  and"  Cooper  v.  Fy«- 
wtore,  S  Ruas,  R.  1  to  65,  per  tot. 

(p)  WilUami  V.  ThoTj},  8  Sira.  R.  p7, 
670;  DearU  v.  HaU,  3  Rus».  R.  1, 
1?,  IS. 

(q)  6  Geo.  4,  .c.  16,  s.  72.  See  ante, 
jWO,.pote  (g). 

(r)  Pearle.s*  JJall,  and  other  cases^  3 
Russ.  R.  1  to  65 ;  and  see  post,  m  to 


Better  E(}uity,  in  case  of  second  mortgages 
or  Incumbrances  on  redt property. 

(1)  Id.  ib. ;  and  see  the  learned  judg- 
ment of  the  Master  of  the  Rolls,  Id.  It, 
13. 

(t)  Ante,  292  to  305;  no  indiclnient 
lies,  Rex  v.  Coddringian,  1  Car.C^  P.  66\; 
S  Burn*9  Jus.  603. 

(u)  WiUim  V.  AlUn,  1  .Tac.  &  \V.  61^, 
62  4  J  a:nu,  295,  Sec. 


4M  PRECAUTIONARY  MEASURES 

CHAP.  V.     tide  by  production  of  some  documents  out  of  his  power  or  the 
ARYMEAsuBit.  ^^^^^^g  ^^^  which  would  require  great  expense.     Besides,  if» 

before  he  has  ascertained  from  a  confidential  adviser  that  he  may 
safely  expose  his  interest  to  sale,  he  should  do  so,  he  would  incur 
the  risk  of  his  defect  of  title  being  discovered  and  disclosed  to 
another  party,  who  nught  claim  and  recover  the  property,  (v) 
If  he  sell  generally  without  qualification,  he  must  speedily  make 
out  an  unquestionable  tide,  (x)  whereas  if  sold  excluding  in- 
quiry into  the  title  beyond  a  certain  period,  and  with  his  own 
bond  of  indemnity,  he  would  probably  get  just  as  much  pur- 
chase-money as  if  he  had  sold  without  qualification.  He  must 
be  cautious  also  as  to  the  terms  of  his  adveriisemeni  and  eandi^ 
tions  of  sale,  by  which  he  would  be  bound,  (j/)  He  must  not 
only  deliver  an  abstract  of  a  good  title,  but  abo  produce  the 
deeds  and  vouchers,  and  establish  the  fiu^ts  proving  it  within  a 
reasonable  time;(2)  and  though  the  merely  undertaking  to 
deliver  an  abstract  and  possession  at  a  particular  time  does  not 
make  it  of  the  essence  of  a  contract,  (a)  yet  Courts  of  Equity 
are  not  disposed  to  extend  the  doctrine,  that  the  precise  time 
for  completing  a  contract  of  sale  is  not  material,  {b)  If  die 
abstract  delivered  is  imperfect,  then  the  vendor  will  have  to  pay 
die  costs  of  a  suit  for  specific  performance  up  to  die  time  of  the 
defects  being  supplied,  (c)  So  if  the  title  appear  in  die  alv 
stract  not  to  be  satisfactory,  and  the  purchaser  on  that  account 
refiise  to  take  possession,  the  vendor  will  have  to  account  fi>r 
rents  received  by  him,  or  which,  had  it  not  been  for  his  wilfiil 
default,  might  have  been  received,  (d) 

A  vendor,  having  agreed  to  sell,  myst  produce  within  a  rea- 
sonable time  all  documents  reasonably  required,  or  he  will  have 
to  pay  costs,  though  he  may  ultimately  succeed  in  enforcing  a 
specific  performance  of  the  contract  of  sale;  (e)  though  if  the 
purchaser  require  too  much  and  the  vendor  produce  too  litde, 
then  neither  party  will  be  entitled  to  costs,  (y*)  The  vendor 
should  not  execute,  or  at  least  part  with,  the  conveyance 
reciting  payment  of  consicleration  money  when  he  has  not  re- 
ceived the  whole,  without  taking  adequate  security  under  seal 
for  the  payment ;  for  a  false  recital  of  payment  would  be  an 
estoppel  and  bar  to  an  action  at  law  for  the  purchase-money 

(v)  Wiban  t.  AUen,  1  Jac.  &  W.  6S3,  (t)  NewaU  w.  Smith,  1  Jac.  &  W.  f  64. 

6t6;  ante,  295,  &c.  <a)  Boehm  ▼.  Wood,  1  Jsc.  &  W.  419. 

(xi  Ante,  4S6,  note  (a).  (b)  Leekmert  ▼.  BroMr,  %  Jac.  &  W. 

(y)  Elfhituione  ▼•  BedroetHmmd,  Knapp'ii  f  89. 

Bep.  PriTj  Coancil,  544 ;  onte,  S95 ;  Seoit  (e)  WUton  ▼.  AUen,  1  Jac.  &  W.  €tX 

T.  aeiuon,  1  Russ.  &  M.  128,  as  to  what  (d)  Witmnv.CUvham,  1  Jac. &  W.  36. 


Wilmn  ▼.  CUpham,  1  Jac.  &  W.  36. 
tion  III8J  be  exeiiicd.  (/)  Id.  264. 


misdescription  or  loo  laxariant  a  descrip-         (e)  Newall  ▼.  Simik,  1  Jac.  &  W.  263. 
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remaining  unpaid,  unless  merely  iraudulent,  {g)  though  not  so     CHAP.  v. 


On  the  other  hand,  a  purchaser  should  be  cautious  in  taking  Prectotions  to 
possession  before  an  abstract  of  a  good  title  has  been  delivered,  ^^^^^^^ 
for  taking  possession  generally  waives  objections  then  appa-  nai  property. 
rent;(i)  and  a  person  purchasing  leasehold  property  is  supposed 
to  contract  witli  notice  of  the  clauses  in  the  lease,  (J)  and  he 
should,  therefore,  take  care  to  know  them  before  he  agrees  to 
purchase. 

A  purchaser  should  always,  before  he  parts  with  his  money, 
have  the  title-deeds  produced  and  delivered  to  him,  and  the 
conveyance  executed  in  die  presence  of  witnesses  not  undtfr  the 
contronl  of  the  vendor,  and  who  may  at  all  times  be  readily 
found.  If  he  should  omit  to  obtain  possession  of  the  deeds, 
and  the  vendor  should  afterwards  fraudulently  again  sell  the 
estate,  it  is  true  diat  the  vendor  might  at  any  time  at  law 
recover  the  deeds  by  action  of  detinue ;  {k)  for  by  the  execution 
of  the  deeds  the  estate  or  interest  passed  and  also  the  property 
in  the  deeds,  even  as  we  have  seen  if  an  improper  alteration 
in  die  conveyance  were  made*  (/)  But  difficulties  might  arise  in 
equity,  (m)  and  at  least  he  would  be  blameable  for  thus  enabling 
the  vendor  to  practise  a  fraud  for  which  he  could  not  be  in- 
dicted, (n)  A  purchaser  should  also,  if  there  be  an  outstanding 
term  or  legal  interest  vested  in  a  trustee,  though  attending  the 
inheritance,  and  which  cannot  immediately  be  got  in,  take  care 
to  give  notice  of  the  conveyance  to  such  trustee,  who  will 
thereby  be  converted  into  a  trustee  for  the  purchaser,  (o)  In 
Register  counties  the  conveyance  must  also  be  registered,  (jp) 
And  although  the  actual  necessity  for  a  formal  attornment  by 
the  tenants  of  an  estate  to  the  purchaser  was  put  an  end  to  by 
the  statute  4  Ann.  c.  16,  s.  9,  (q)  so  that  now  the  latter  can, 
after  the  conveyance  to  him  has  been  executed,  by  action 
compel  the  payment  of  rent  and  performance  of  covenants  by 
the  tenant  without  such  attornment,  yet  the  statute  provides 
that  no  such  tenant  shall  be  prejudiced  or  damaged  by  payment  - 

(g)  RowrOree'v,  Jacob,  2  Taunt  Rep.  (k)  Harrington  v.  Price,  3  B.  &  Adolp« 

141 ;  Hendwrton  ▼.  Wiid,  t  Campb.  561;  170. 

LamptT  ▼.  Corpe,  5  Barn.  &  Aid.  606 ;  (/)  AnU,  304. 

Sngd.  V.  &  P.  554, 553,  8th  ed.  (m)  Ante,  304 ;  Rex  ▼.  Ccddrington,  1 

{h)  Coffin  ▼.  Coffin,  2  P.  Wms.  291;  Car.  &P  661. 

but  in  equity  pajroeot  will  be  pretumed  ^w)  Id.  ibid. 

after  a  great  length  of  time,  Bidlake  ▼.  io)  See  observations  in  Dearie  v.  Hall, 

Arundel,  1  Cba.  It.  93;  Sugd.  Y.  &  P.  3  Russ.  R.  12, 13. 

554,  note  I.  (p)  iinte,  305. 

'i)  Burnett  t.  Brown,  1  Jac.  &  W.  168.  (q)  See  section  and  notes  Chit.  Col. 


g 


I)  Walter  r.  Mound,  1  Jac.  &  W.  181.     Stat.  p.  54. 
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CHAP.  V.    of  any  rent  to  any  grantor  or  conusor,  or  by  breach  of  any  con- 
JjitMb48ubbs.  d*'i^"  f^^  non-payment  of  rent  before  notice  shall  be  given  to 

him  of  such  grant  by  the  consuee  or  grantee,  (r)    Consequently, 

in  order  to  prevent  the  tenant  from  making  protected  payments 
to  the  vendor,  in  cons^uence  of  his  ignorance  of  the  sale,  it  is 
still  necessary  to  give  him  notice  of  the  conveyance;  and  it  is 
advisable  to  give  such  notice  in  writingf  and  it  may  be  to  the 
subscribed  effect,  (s)  After  such  notice,  if  the  tenant  should  pay 
his  rent  to  the  vendor  he  will  be  liable  to  pay  it  over  again  to 
the  purchaser,  (t)  It  is  also  still  highly  expedient  to  obtain  from 
.the  tenants  a  regular  ioriiten  Attornment,  because  nfter  the 
«ame  has  been  given  or  after  any  admission  of  the  purchaser's 
title,  the  tenant  will  not,(«)  unless  under  special  circumr 
stances, (x)  be  allowed  to  dispute  the  purchaser's  tide.  .And 
after  a  tenant  has  attc^ned  or  repeatedly  paid  rent  to  a  party 
claiming  derivatively  from  the  lessor,  the  Court  will,  in  an  action 
against  hiin>  confine  him  to  one  plea,  and  will  not  allow  him  to 
plead  several  pleas  traversing  different  parts  of  the  derivative 
title,  {y)    The  form  of  an  attornment  is  subscribed.  (2) 

^--    -•<    -mi J    I    II  I  I  >  II  I  III  ■   ■     I  .  _  r      I 

(r)  4  Ann.  c.  16,  s.  10,  and  see  the  Mottv,GaUimore,'Dou^,9^',  Tkurwbjfv. 

preTiou&  law,  Co.  Lit.  309  a ;  3  Bin.  C.  Plant,  1  Saund.  K.  234 ;  SemUy  f.  Hodion, 

288 ;   Birch,  t.  Wright,  1  T.  R.  S84--  16  East,  99. 
•386 ;  and  see  the  caoet  since  the  ttatnte. 


Form  of  notice  (<)  Sib,  Dated,  &c. 

to  tenants  of  a        1  hereby  give  you  notice^  that  by  conveyances  duly  executed  and  dated,  &c. 

oonveyaace  to  a  Mr.  A,  B.  of  &c.  your  late  landlord  and  all  other  necessary  parties,  duly  sold  and  conr 

purchaser.  Teyed  all  the  estate  and  interest  in  the  messuage,  farm  and  lands,  situate  at,  &c  and 

which  you  hold  or  claim  to  hold  as  tenant  thereof,  and  that  the  right  to  such  estate  and 
premises  is  now  vested  in  me,  and  that  you  must  pay  to  me  ail  rents  accruiag  due 

since  the day  of ,  A.  D.  — ,  and  observe  and  perform  with  roe  ail  covenants 

and  agreements  and  terms  upon  which  you  bold  or  claim  to  hold  the  said  premises. 
T9,  &c.  Yours,  ice. 


(()  SemUy  v.   Hodson,   16  East,   99;  (y)  Strut  v.  Craigh,  Chit.  Prac.  134; 

Mm  ▼.  Gailhure,  Doogl.  279.  Whalt  ▼.  Lenox,  5  Bing.  12 ;  Otdl^  v. 

(tt)  Id.  ib.;  Doe  v.  Parher,  Peake,Evid.  Bithcp  cf  Exeter,  Id.  42;  10  Bar.  &  C. 

304 ;  B4)gen  v.  PiUher,  6  Taunt  202.  603,  S.  C. 

(«)  fi^«i«  ▼.  PiUher,  6  Taunt.  202. 


Form  of  attorn-      (s)  Be  it  remembered,  that  we  whose  names  are  hereunder  written,  being  the  several 
ment  before         tenants  in  possession  of  certain  farms  and  premises,  situate  and  being  in  the  parishes 

suit.*  of ,  and  in  the  county  of ,  do  hereby  severally  attorn  tenants  toil.  B,  of,  &c, 

for  such  parts  of  the  said  premises  as  are  in  our  respective  possessions;  and  we  and 
each  and  every  of  us  have  this  da^  severally  paid  to  the  said  A.  B.  the  sura  of  Is.  upon 
such  attornment,  on  account  and  m  part  of  the  rent  doe  and  to  become  doe  from  us 
severally  and  respectively  for  and  in  respect  of  the  said  premises;  and  we  do  severally 

and  respectively  become  tenants  thereof  to  the  said  A»  B.  from  Uie      '■     day  of 

last  past.    As  witness  our  hands,  this day  of ,  in  the  year  of  our  I/>rd . 

Witness  J.  £.  C.  D.  &c. 

The  above  is  the  usual  form.  No  words  cf  agreement  should  be  introduced,  that 
would  require  an  agreement  stamp;  see  CcmiSi  v.  Sewell,  8  Bar. &  Cres.  471 ;  Cutty's 
Stamp  Act,  119. 

•  See  Ceirnish  v.  SeaeU,  8  B.  &  Cress.  471 . 
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S.  A  mortgagee,  whether  of  personalty  or  of  real  property,     CHAP.  V. 
when  the  legal  interest  has  been  transferred  to  hinii  stands  in  a  ^BYMiA8u»t. 

court  of  law  in  the  same  situation  as  if  he  were  the  absolute  pur^  — r^ 

chaser.  In  the  preceding  part  we  have  considered  some  points  b V  mongagmf 
relating  to  mortgagors  and  mortgagees,  whether  legal  or  equit-  ^qji*^ 
able.  (6)  We  also  have  seen  what  precautions  must  be  observed 
by  a  purchaser  as  well  of  personalty  (c)  as  of  realty,  and  we 
have  noticed  many  of  the  rules  to  be  observed  by  persons 
taking  personal  or  real  property  as  security  for  the  payment  of 
a  debt,  (d)  We  have  seen  that  a  mortgagee  of  personal  pro- 
perty, to  be  perfectly  secure,  ought  immediately  to  take  and 
keep  possession  of  the  chattels,  {e)  But  with  respect  to  real 
property,  as  the  right  is  generally  evidenced  by  title  deeds,  it 
is  otherwise,  and  the  neglect  to  take  possession  is  wholly  im- 
material, as  well  as  regards  the  realty  itself  as  also  all  annexa* 
tions  to  the  same,  (e)  It  remains  only  to  notice  a  few  other 
peculiarities  at  law  and  in  equity,  confined  to  legal  and 
equitable  mortgages,  whether  of  real  or  personal  property. 
The  solicitor  for  a  proposed  mortgagee  should  stipulate  in 
writing  that  the  reasonable  expenses  shall  at  all  events  be 
paid.  {/)  It  may  be  expressly  stipulated  that  a  receiver  shall 
be  appointed  even  before  default,  but  if  there  be  only  ,a 
general  preliminary  agreement  to  execute  a  mortgage  upon  the 
usual  or  proper  terms,  then  the  appointment  of  a  receiver  of 
rents  before  default  in  payment  of  interest,  and  before  the  time 
appointed  for  repayment  of  the  principal  money,  being  an 
annoyance  as  well  as  considerable  expense,  would  be  deemed 
an  unusual,  unreasonable  and  improper  stipulation,  {g) 

A  mortgagee  should  be  more  careful  in  obtaining  pos- 
session of  all  the  title  deeds  than  even  a  purchaser,  for  if  he 
should  omit  to  obtain  and  keep  the  same,  a  second  mortgagee 
might  have  the  preference.  (A)  In  case  also  of  a  mortgage  only 
of  the  equitable  interest,  a  mortgagee  should  give  notice  of  his 
security  to  the  trustees  in  whom  the  legal  interest  is  vested,  by 
i^hich  means  they  would  be  converted  into  trustees  for  his 


(a)  AnUt  5S5  to  336.  It  would  be  be- 
jond  the  limitt  of  this  work  to  state  ail 
tbe  piecaatioDt  to  be  aaed  by  persons 
when  making  contracts  \  bat  there  is  one 
precaotion  which  may  be  here  adverted 
to»  namely,  that  a  mortgagm  shoald  take 
care  not  only  to  have  all  the  title-deeds, 
hot  also  to  be  well  assared  that  the  UgaL 
mtaU  IS  doly  conveyed  to  him,  for  other- 
wise the  real  legal  omur  may  sue  him  in 
trover  or  detinoe  for  the  deeds.  HarrUon 
t,  3  Barn.  &  Adolp.  170. 


(6)  Anie,  «57,  300, 333  to  336, 319  to 
VOt.  I. 


391. 

(e)  Ante,  ll«to]30. 

(d)  AnU,  y9S  to  301,  459. 

(e)  Home  v.  Baker,  9  £kst's  R.  S15; 
anU,  460. 

(/)  See  suggested  form  of  agieement, 
ante,  300. 

(g)  lu  King's  Bench,  A.  D.  1831,  de- 
cision upon  an  award  expressJY  reserving 
that  point,  Rdbaon  ▼.  St.  Leger,  in  matter  of 
Frowd  and  B4ue. 

(h)  Harringtcn  v.  Price,  3  Bar.  Ac  Adolp. 
170;  Loveridgev,  C«opfr,  3  Russ.  R.  1. 

I  I 
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CHAP.  Y.     benefit*  (f )    In  register  counties  the  conveyance  must  also  be 
AmTMBlspiuu.  ^^Sfwtered.  (i)     A  mortgagee  should  also  cautiously  abstain 

from  afterwards  allowing  the  mortgagor  to  have  the  possession 

of  the  deedsi  though  it  has  been  held  that  the  mere  circum- 
stance of  a  mortgagee  of  a  lease  parting  with  the  deeds  to  the 
mortgagor,  who  has  pretended  that  he  wants  to  show  them  to 
an  intended  purchaser,  and  afterwards,  concealing  the  incum- 
brance, conveys  to  a  purchaser,  will  not  deprive  the  mortgagee 
of  the  benefit  of  his  security,,  provided  the  purchater's  solicUor 
bad  any  knowledge  of  the  subsisting  incumbrance ;  (/)  and  it 
teems  there  must  be  either  direct  fraud,  or  negligence  amounting 
to  evidence  of  fraud,  to  induce  a  Court  of  Equity  to  interfere 
for  the  purpose  of  postponing  a  party  who  insists  on  the  legal 
benefit  of  his  deed  conveying  the  legal  estate  to  him.  (m)  The 
same  regulations  of  the  statute  of  Anne  respecting  purchasers 
extends  to  mortgagees,  who,  when  they  wish  immediately  to 
interfere  and  prevent  the  mortgagor  himself  from  receiving  the 
rents,  must  give  the  tenants  the  like  notice  of  the  mortgage  and 
of  the  necessity  to  pay  the  rent  to  him ;  for  otherwise  a  payment 
of  rent  to  the  mortgagor  would,  by  the  terms  of  the  act,  be 
protected.  In  general  only  such  notice  is  given,  without  re* 
quiring  an  attornment^  but  the  latter  qualified  by  a  statement, 
'^  whilst  the  said  mortgage  is  subsisting  and  until  a  recon- 
veyance has  been  executed  by  the  niorcgagee/'  would  also  be 
advisable,  and  the  subscribed  form  of  notice  would  suffice,  (it) 
£fici(aMe  mort-  Although  the  Statute  against  frauds  (29  Car.  S,  c.  S,  s.  4,) 
property  when  -bi  general  renders  invalid  any  verbal  transfer  of  an  interest  in 
not  tecnre.  land,  yet  we  have  seen  that  for  some  purposes  and  to  most  in- 
tents between  mortgagor  and  mortgagee,  a  mere  deposit  of  title- 


'  ^t)  See  obscTTations  in  Dtarls  v.  JJallf  (<)  Evans  v.  Bukncli,  6  Ws.  juiu  174; 

3  Kuas.  R.  12, 13.  ^fart'mex  v.  Cooper^  ^  Ru»s.  R.  lOS. 

(k)  AntCtSOb.  (m)  Id.  ib.  tl7;  /icm'tiftMi  n  Priet, 

3  Bar.  &  Adulp.  174. 

Notice  by  a  (»)  Sir, 

mortgagee  not         Take  noticei  that  by  indentore*  of  leate  and  release,  bearing  date,  &c.  (</tf(t  tif  In* 

to  pay  rent  to  a  denture,)  tlie  release  being  of  three  parts,  and  made  between  i4.  B.  of  ,  of  the 

mortgagor.  first  part ;  C.  2>.  of ,  of  the  second  part ;  and  £.  F.  of  ^— -,  of  (he  third  part;  the 

messuage,  &c.  now  In  jour  occupation,  situate  and  foehig  in  the  parish  of  — >— ,  in  the 
county  of  — — ^  were  conveyed  and  assured  (amongst  other  things)  to  the  said  £.  P., 
for  better  securing  the  payment  of  the  sum  of  —  and  iiitefest,  by  ttie  said  C.  D.  to  the 
said  £.  F»  at  a  certain  time  in  the  said  indenture  of  rdetse  mentioned,  and  now  past ; 

tm)  which  said  sum  of  £ with  a  considerable  afrear  of  Interest  thereon,  is  stIU  due 

and  unpaid  to  the  said  £.  F.  I  do  therefore,  as  the  attortiey  of  and  fbr  the  said  J5.  F. 
hereby  gire  you  notice  not  to  pay  any  rent  now  due  or  hereafter  to  Isecome  due  Atnn 
you  fbnr  the  messuage,  (&c.)  to  the  said  C.  D.  or  to  any  other  person  or  persons  than 
to  the  said  £.  F,  or  to  me  as  his  attorney,  of  to  such  other  person  ot  peraons  as  shall 
he  duly  authorised  by  him  to  reoeite  the  same.    Dated,  &c. 
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deeds^  with  intent  to  give  a  lien  thereon,  is  considered  to  be  an     CHAP.  V. 
equitable  mortgage  and  to  entitle  the  creditor  to  file  a  bill  in  A^YSirj^Rfct. 

equity  to  compel  the  completion  of  a  legal  mortgage,  (o)    Al- 

though  a  verbal  deposit  may  suffice,  yet  if  it  be  intended  to 
secure  prior  advances  or  to  be  a  current  or  continuing  security, 
it  is  better  to  be  reduced  into  writing.  (/>) 

But  this  is  an  insufficient  security,  for  if  the  deeds  have  been 
improperly  obtained  from  the  real  owner,  the  latter  may  main- 
tain trover  against  the  party  who  might  afterwards  hold  the  same, 
but  who  has  no  actual  conveyance,  and  who  therefore  cannot 
be  considered  as  a  purchaser;  and  even  the  trustees  under  a 
post-nuptial  settlement  may  recover  them  A*om  the  depositee.(;) 
And  even  where  the  party  who  deposited  the  deeds  had  a  right 
to  do  so,  it  has  been  held  that  the  deposit  at  law  gives  merely 
a  right  to  retain  the  deeds,  and  creates  no  legal  interest  in  the 
estate,  and  therefore  the  party  holding  the  deeds  has  no 
defence  to  an  action  of  ejectment,  and  must  file  a  bill  to  obtain 
a  legal  mortgage,  (r)  And  an  equitable  mortgage  by  a  mere 
deposit,  without  express  declaration  of.  the  intention  of  the 
parties,  constitutes  no  security  for  prior  advances,  {s)  However, 
a  party  holding  a  lease  by  way  of  deposit  and  as  a  security, 
may  be  compelled  to  accept  an  assignment  so  as  to  charge  him 
with  all  the  covenants  in  the  lease  which  he  holds.  (/)  To 
secure  the  party  holding  the  equitable  mortgage  by  a  mere 
deposit  of  deeds,  he  ought  to  serve  upon  all  known  trustees  and 
tenants  a  written  notice  of  such  deposit,  unless  he  be  sufficiently 
collaterally  indemnified,  or  from  motives  of  firiendship  to  his 


(0>  Ant»,  335  \  1  Mad.  Chs.  537 »  538; 
Er  patu  ComnU  and  anoihir,  4  Mad.  R. 
t49 ;  Buaell  v.  RtateU,  1  Bro.  C.  C.  269; 
£r  p&rte  Hai^,  11  Ves  403  ;  Ncrrit  r. 
WWdntan,  It  Ves.  197;  Doedem.  MatUn 
T.  RiM,  5  Esp.  R.  105;  Richards  y,  Bor- 
rett,  3E8P.R.  103;  Bonm  v.  WlUiami,  S 
Young  h  J.  150. 

(p)  MmaUfard  v.  Sedtt,  1  Toraer  & 
Ruas.  R.  S74;  bnt-  as  the  Stamp  Act, 
55  Qto,  S,  c.  184,  tchedale,  title  Mort- 
gage, iiupoaes  the  tame  »tamp  *'  opon  any 
agremeni  aocompanied  with  a  depoait  of 
title  deeds  as  apon  a  tHortgoge  dted,  it  baa 
become  the  practice,  especially  opon  mere 
aoppoaed  itmpormry  loam,  to  diapenae  with 
any  written  menaonndom  containing  words 
of  agreement.  Bot  still  a  mer«  ackaom- 
UdgmeM  in  writing  of  the  object  of  the  de- 
posit might  be  made  witboot  oonstitating 
an  a^titemaiK  or  reqttiring  any  stamp.  The 


following  form  for  that  object  lias  been 
adopted  :-— "  Memorandoro,  Mr.  A.  fi.  has  Memorandum 
advanced  to  me  C.  D.  the  sum  of  1001.,  of  acknowledge 
for  which  I  have  placed  in  his  possession  ment  of  a  de- 
my policy  for  SOOl,  as  a  security.  posit  of  deeds 

C.  D.  to  create  an 

8th  StpttnUnr,  18i3.  equitable  mort 

(q)  Kerriaim  v.  Dortien,  9  Ding.  7(5 ;  gage. 
anU,  336,  note  (0> 

(r)  Anu,  335,  note ;  Doe  dem*  Ma^Un  r. 
Rae,  5  Esp.  R.  105 ;  1  Mad.  Ch.  Pr.  537, 
538 ;  Espatte  Cdombe  and  another,  4  Mad. 
R.  949:  RtitteU  v.  HusuU,  1  Bn>.  C.  C. 
f  69 ;  Ex  pane  Haigh,  11  Ves.  403 ;  Nor- 
Tie  T.  WiUdman,  19  Ves.  197  ;  Rit^arde 
▼.  Berrett,  3  Esp.  R.  103 ;  Boeon  ▼.  Wil- 
Uamt,  3  Young  &  J.  \bO, 

(i)  Mounted  V.  &oct,  1  Turn.  Ac  R. 
t74. 

(t)  iliite,  S3#,  uote(i). 
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PRBCAUTIONAaT  MEASURES 


CHAP.V*     debtor  resolve  to  incur  the  risk  of  all  consequences  of  the 

ahtMbasurm.  forbearance.  («) 

An  equitable  mortgage  or  alienation  of  copyhold  may,  we 
have  seen,  be  effected  by  a  mere  deposit  of  the  copies  of  the 
Court  RolU.  {v)  But  we  have  seen  that  regularly  the  transac- 
tion and  the  covenant  to  surrender  should,  to  perfect  the  lien,  be 
presented  by  the  homage  and  entered  on  the  Rolb;(jr)  and 
even  then,  we  have  seen,  that  in  the  case  of  copyhold  a  bond 
fide  purchaser  may  not  be  prejudiced  by  such  proceeding  with- 
out his  actual  knowledge.  (^) 

Precautions  by  giving  notices  of  an  incumbrance  sometimes 
give  the  party  what  has  been  termed  a  better  equity  ;  the  nar 
ture  of  which  will  be  found  explained  in  the  subscribed  note,(«) 


What  it  coDii- 
dcred  a  BeiUr 


Notice  of  an 


(u)  There  are  cases  in  which,  by  tlie 
OQUsston  to  gwe  notice,  another  partj  inay 
acquire  what  is  termed  a  better  ecuityj  amte, 
463,  and  infia,  n.  (t\  Fatter  ▼.  BtackUone» 
The  form  of  the  notice,  when  the  party  does 

"  Sir, — Take  notice  that  Messrs. ,  of,  &c.  hare  deposited  in  mj  possession  as 


not  mean  ironiediatelj  to  enforce  a  legei 
mortgage,  or  to  take  possession,  or  to  re* 
quire  payment  to  him  of  the  rents,  may  be 
tbas:— 


equitable  mort*    ^  lien  and  equitable  mortgage,  certain  deeds  and  documents  constituting  their  titlte  aiKl 
gage  by  mere      evidence  of  their  right  to  an  estate  situate  at,  &c.  and  now  in  the  possession  of,  he,  and 

deposit  of  title-   ^  secnre  the  repayment  of  £ ,  and  interest,  and  also  all  further  advances  and  in- 

deeds.  terest  thereon ;  you  will,  therefore,  take  notice  of  this  my  interest  in  and  claim  upon  thb 

estate,  ao  that  I  may  at  all  times  retain  the  same  and  have  a  preference  agahiat  all  or 
any  tulneiguentt^  created  interest  or  charge.     But  antit  notice  to  the  contrary  yoa  are 

at  liberty  to  pay  your  rent  to  the  said  Messrs, .    Dated,  &c. 

To,  &c.  Yours,  itc 


(v)  Ante,  235. 

(x)  Ante,  «3d,  note  (s),  333  to  336, 

(y)  Sogd.  V.  &  P.  Bth  ed.  759,  that 
the  contents  of  Court  Roll  are  not  always 
notice  to  a  purchaser ;  and  see  £x  parte 
Warner,  19  Ves.  909;  Amber  ▼.  Amber, 
3  Ves.  582 ;  Chit.  Eq.  Dig.  656, 303, 304. 

(t)  Fatter  v.  Biaekttone,  4  Mareh, 
1833,  in  Rolls  Court.  In  this  case,  by 
the  effect  of  certain  instruments  executed 
by  the  late  Duke  of  Marlborough,  the 
Marquis  of  Biandford,  the  present  Duke, 
Mr.  Cootts,  and  other  trustees,  very  lai^ 
estates  were  limited  in  trust  for  the  pay- 
ment of  particular  debts  there  stated, 
either  by  sale,  mortgage,  or  the  grant  of 
annuity.  It  was  provided  that,  according 
to  the  time  when  the  estates  were  con- 
verted, the  surplus  monies  should  be  paid 
either  to  the  late  or  the  present  duke.  The 

{present  duke,  then  the  marquis  of  Bland- 
ord,^;nu]ted  in  1813  three  very  lar^ 
aimuities  for  life,  and  in  1814  he  tiorrowed 
a  sum  of  20,000/.  stock  from  Sir  C. 
Cockerell.  After  the  grant  of  the  annui- 
ties the  marquis  executed  a  deed,  the 
effect  of  uhich  wai  to  charge  the  trutt 
ettatet  with  their  payment,  and  in  the  foU 
lowing  year  Sir  CbarUt  took  a  more  formal 
inttrument  for  the  purpote  of  teeuring  hit 
loan,  and  by  which  the  marquis  assigned 
over  to  bim  all  his  interest  of  whatev^ 


nature  in  the  truU  ettatet,  or  in  the  monies 
to  be  produced  by  thrm.  In  considera- 
tion of  these  facts,  the  Master  had  found 
that  the  annuitants  were  to  be  considered 
as  incumbrancers  entitled  m  priority  to  Sir 
Charlet,  who  had  taken  an  exception  to 
the  report  in  that  respect.  The  queation 
for  the  Court  now  to  decide  was,  which 
party  was  entitled  to  a  priority  of  claim  ? 
It  Has  insisted  by  Sir  C>  Cockerell  that 
he  was  entitled  to  priority,  because  he 
had  a  better  equity,  arising  from  the  natare 
of  his  instrument  The  annuitants  had 
only  a  power  ofdittrett,  and  a  term  creattd 
for  their  protection,  whereas  the  nature  of 
the  case  was,  in  fact,  inconsistent  with  both. 
His  Honour  could  no  where  6od  in  the 
authorities  what  in  terms  was  "a  better 
equity,"  but  on  a  reference  to  all  the  cases 
be  considered  that  it  might  thus  l>e  de- 
fined : —  If  a  prior  incumifrttneer  did  not 
take  a  toeurity  which  effectually  protected 
him  against  any  tubtequent  deaUng  to  bia 
prejudice  by  the  party  who  had  the  le|^ 
estate,  a  second  incumbrancer,  taking  a 
lecurity  which  in  its  nature  affordedmim 
that  protection,  had  what  might  properljp[ 
be  called,  *'  a  better  equity."  In  this  view, 
of  it,  Sir  C.  Cockerell  hadnot  abetter  equity. 
No  duubt  his  deed  was  more  formal,  and 
better  suited  to  the  interest  which  be  meant 
to  acquire  by  it ;  yet,  in  the  consideration 
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and  which  has  also  been  illustrated  by  a  well  considered  case     CHAP.  V. 
already  referred  to.  (a)    And  there  are  many  cases  respecting  aryMbaboru. 
the  effect  of  notice  of  a  prior  equitable  mortgage.  (^) 

8*  It  will  frequently  be  at  least  expedient  that  a  trustee  should  s.  PrecautioM 
give  notice  to  tenants,  occupiers,  and  others,  of  his  legal  claim    ^ 
upon  the  property,  whether*  by  rent  charge,  annuity  or  other^ 
wise,  so  as  not  to  endanger  the  interests  of  their  cestui  qui  trust* 
In  the  subscribed  note  a  form  of  that  nature  is  given.  (<;) 

4.  Perhaps  there  is  no  contract  requiring  so  much  precaution  4.  Precmntions 
and  consideration  as  that  between  a  landlord  and  a  tenant,  tnmnft  in  rr 
since  it  is  not  limited  to  a  single  act  or  confined  to  a  short  space  ^'^ 
of  time,  but  the  reciprocal  obligations  may  and  probably  will, 
during  a  long  term  of  years,  be  shifted  from  the  original  to  new 


of  R  court  of  equity,  -the  inCurnwl  deed 
aiiMiunied  tu  an  equitable  charge  on  the 
trust  estates,  and  entitled  the  annuitants 
Co  tlie  same  remedy  which  Sir  Charles 
would  have  acquired  by  his  mure  fonnal 
instrument.  On  another  ground,  however. 
Sir  Charles  had  a  ftefter  ^Niiy.  The  late 
duke  died  iu  1817  ;  the  tiust  estates  were 
•old  between  IS  17  and  1819,  and  the 
whole  interest  in  them,  according  to  the 
elfect  of  the  instruments,  vested  in  the 
pKseut  duke  of  Marlborough,  in  I8l9 
Sir  Charles  gmre  notice  of  Im  mewrity  to 
iho  (rwten  «Au  wero  then  pounted  of  the 


nonies.  After  that  notice  they  could 
never  give  any  title  to  a  sobsequent  in« 
cumbrancer  as  against  Sir  Chslrles ;  he 
acquired  by  it  an  effectual  security 
against  any  after-dealing  to  his  prejudice* 
and  therelore  iu  respect  of  that  priority 
he  had  a  better  equity,  and  was  entitled 
to  priority  ;  and  tee  ante,  4d5. 

( a)  See  DearU  t.  Hall  and  othen,  cases, 
S  Russeirs  R.  1  to  65,  where  the  learning 
on  this  subject  was  ably  observed  opon ; 
and  see  ante,  463. 

(6)  Kionou  ▼.  3ft//,  IS  Ves.  118; 
Winter  v.  Lord  Amen,  1  Sim.  6i  Sta.  iSl. 


(c)  Sir, 

Take  notice  that  by  an  indenture,  bearing  date,  &c.  and  made  between  A.  B.  of.  Notice  by  tbe 
&C.  of  the  first  part,  £.  F.  of,  &c.  of  the  second  part,  and  me  the  underwritten  G.  H,  trustee  of  a 
of  the  third  part,  and  /.  K.  of,  &c.  of  the  fourtli  part ;  the  said  A,  B.  for  the  consider-  term  for  secure 
ations  therein  mentioned  did  give,  grant  and  confirm  auto  the  said  £.  F.  his  executors,  ing  an  annoity 
administrators  and  assigns,  for  and  during  the  natural  life  of  the  said   A,  B.  one  to  pay  him  the 

annuity  or  clear  yearly  sum  of ,  of  lawful  money  of  Great  Britain,  to  be  yearly  rentror 

issuing,  grotoin^,  had,  received,  and  taken  by  him,  the  said  £.  F^  by  and  out  of  a  cer-  tion  of  i 
tain  manor,  and  certain  messuages,  lands,  tenements,  hereditaments  and  premises  &c. 

therein  particularly  mentioned,  situate  and  being  at in  the  county  of         ,  and 

comprising  amongst  other  things,  certahi  lands  and  premises  in  your  occupation ;  the 

same  annoity  or  yearly  sum  of to  be  payable  quarterly,  at  the  time  and  in 

manner  therein  mentioned,  with  power  of  distress  and  entry  in  case  of  the  nonpay- 
ment thereof;  and  for  the  further  better  and  more  efTectual  securing  of  the  payment 

of  the  said  annuity  or  yearly  sum  of ,  at  the  limes  and  in  manner  aforesaid,  the 

said  A,  B.  did  thereby  grant,  bargain,  sell  and  demise,  the  said  munor,  measuages,  &c. 
(a»  before)  onto  roe  the  said  G.  H,  for  a  term  of  —  years,  if  the  said  A,  B,  should  so 
long  live.     And  I  do  hereby  further  give  you  notice,  that  there  is  now  due  and  owing 

to  the  said  £.  F,,  the  sum  of ,  for  arrears  of  the  said  annuity  or  yearly  sum  of 

— ,  up  to  the day  of last;  and  I  do  hereb3'  require  you  not  to  pay  any 

rent  now  due,  or  hereafter  to  become  due,  for  the  aforesaid  lands  and  premises  in 
your  ticcnpation  or  any  part  thereof,  to  thf  said  il.  fi.  or  to  any  other  person  than 
roe  the  said  G.  H,  or  such  other  person  or  persons  as  I  shall  appoint  to  receive  the 
same  until  the  said  sura  of  ——,  together  with  the  growing  and  future  payments 
of  the  said  annuity  or  yearly  sura,  and  all  costs,  charges  and  expences  sustained 
and  occasioned  by  the  non-payment  thereof,  shall  have  been  fally  paid  and  satisfied. 
Dated,  &C.O.H.* 

To  Mr.  CD. 


*  See  this  form  in  Mr.  TIdd's  Forms,  615^ 
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CHAP.  V. 

psxcavtioh* 
avyMbasvrcs. 


Suggested  pr«- 
Uminary  agree- 
ment between 
landlord  and 
tenant. 


parties,  who  afterwards  again  and  again  may  be  ehanged* 
Therefore,  in  entering  into  a  contract  of  this  nature  (although 
the  tithyid)  and  the  liberality  of  the  landlord,  and  the  probable 
industry,  character  and  solvency  of  the  first  tenant,  no  doubt, 
form  principal  inducements,)  yet  those  alone  are  not  to  be  reKed 
upon ;  for  not  only  the  dispositions  and  circumstance  of  the 
original  parties  may  change,  but  the  principles  and  dispositions 
of  unknown  parties  should  be  provided  against ;  and  hence  the 
great  importance  of  introducing  the  most  guarded  stipulations 
on  each  side,  and  powers  for  either  party  to  determine  the 
tenancy,  when  by  a  chaise  of  circumstances  its  continuance 
would  be  injurious  either  to  one  of  the  parties  or  to  the  estate. 
It  is  for  want  of  early  precaution  and  circumspect  stipulations 
that  most  of  the  litigations  between  these  parties  so  frequently 
arise.  U) 

We  have  before  stated  the  necessity,  in  contracts  between 
landlord  and  tenant,  to  introduce  every  stipulation  that  might 
possibly  be  essential  during  a  long  term,  and  to  specify  what  shall 
be  done  by  each  party  in  every  possible  contingency,  (f)  Every 
landlord,  or  his  solicitor,  should  constantly  have  by  him  a  very 
full  agreement  for  a  lease,  containing  every  possible  stipulation 


{d)  No  proposed  lessee  should  accept 
a  lease  or  execute  a  counterpart  in  cases 
where  he  will  have  to  embark  a  eomkder* 
able  capital,  ur  where  he  will  have  to  pay 
a  premium,  without  being  well  assured 
that  the  lessor  has  good  title  to  demise. 
It  is  not  the  practice  to  require  an  inspec- 
tion of  a  landlord's  title,  and  it  is  staid 
that  in  case  of  leases  of  persons  of 
known  pro|)erty,  as  of  the  Dukes  of  Bed- 
ford or  Norfolk,  it  would  be  unreasonable 
to  reauire  it,  Browning  v.  Wright,  2  Bos. 
&  Pul.  23.  But  it  should  scera  that  any 
proposed  lessee  has  a  right  to  inspect  the 
title  unktt  it  has  been  otherwise  crpretUy 
stipulated;  and  in  prudence  he  frequently 
should  be  previously  well  satisfied  of  the 
title,  Sugd.  V.  &  P.  8tl)  ed.  306  to  314 ; 
Keech  V,  Hall,  Uougl.  31.  At  least  a 
lessor  could  not  euforce  specific  perform* 
ance  of  an  agreement  for  a  lease  without 

Sroducinj;  his  title,  Fildts  v.  Hoofur,  S 
lerlv.  424 ;  Purois  v.  Regner,  9  Price« 
R.  488  ;  Sug  V.  &  P.  308,  n.  (u),  311. 
But  if  the  agreement  fur  the  lease  exclude 
the  right  to  inspect  the  title  by  any  terms, 
then  the  intended  lessee  cannot  o^eci» 
see  Spratt  v«  Jefffru,  10  Bar.  &  Qies. 
249;  George  v.  Prttchard,  1  By.  £c  M. 
417.  The  danger  of  taking  a  lease  with- 
out due  inquiry  or  sufficient  covenants  is 
illustrated  by  Adam»  v.  Gibney,  6  Bing. 
656;  4  Moore  dc  P.  491,  S.  C;  ante* 
345.      The  proposed  IcsseCj  when  the 


lessor  is  a  termor,  should  also  tee  that  alt 
rents  and  taxes  have  been  satisfied, 

(e)  Ante,  457.  It  would  be  beyoad  th« 
present  object  to  introduce  observatiooa 
upon  political  economy.  But  I  cannot  re- 
frain from  observing,  that  much  of  Uie  dis- 
tress of  the  country,  and  of  the  depresttd 
charactoi'  of  the  labouring  class,  is  attrio 
butable  to  the  system  of  deroising  agricol- 
turai  land  in  too  targe  farms,  and  in  re- 
quiring large  capitals  to  pay  for  in'tomng 
valutttums.  If  landlords  would  adopt  the 
old  system  and  restore  small  farm-houses 
and  corresponding  outhouses,  and  subdi- 
vide their  estates  \xi\o  small  farms  in  vary- 
ing dimensions,  so  as  to  enable  industri* 
ous  and  careful  workmen  to  occupy  with 
a  small  capital,  they  would  find  their  land 
better  cultivated,  and  that  the  race  of 
sturdy  farmers  and  iAe/orm<r  character  of 
the  labouring  class  would  soon  be  re- 
stored. 

(/)  See  instances  of  inconveniencet 
resulting yroia  the  omisnon,  ante,  118  to 
120.  As  to  when  a  custom  may  regulate 
in  cases  where  the  lease  is  sdeat,  eale, 
119  to  121 ;  Uehemrood  v.  Vints^  1  Meriv. 
15,  port,  480  {k) ;  and  as  to  clauses  of  for* 
feiture,  ante,  S88 ;  Adams  on  £Jjectaieiit» 
3d  ed.;  Corny n's  Landlord  and  XenanU 
ably  edited  by  Chilum ;  WoodfaU*!  LMd- 
lord  and  Tenant,  and  Piatt  <m  Cove- 
nants. 


IN  ANTICIPATION  OP  AN  INJURY.  478 

on  the  part  of  a  landlord  or  tenant  that  may  relate  to  the     chap.  v. 
description  of  property  proposed  to  be  let,  so  as  not  only  to  P**^^!©"- 

suggest  every  expedient  engagement  but  to  avoid  the  necessity  • — 

for  delay  in  writing  out  new  stipulations,  and  merely  to  require 
pruning  or  reduction  rather  than  addition ;  and  which  may  at 
once  be  perfected  at  the  meeting  of  the  landlord  and  tenant,  so 
that  the  stipulations  in  rough,  when  settled  according  to  the  ulti* 
mate  agreement,  may  be  immediately  signed  by  the  parties  before 
they  separate.  If  the  landlord  wish  to  exclude  inquiry  into  his 
tiile  or  right  to  demise,  (g)  the  agreement  should  expressly  so 
stipulate,  for  otherwise  it  is  not  clear  that  he  may  not  be  required 
to  produce  his  title.  (A)  This  agreement  may,  if  necessary,  be 
stamped  without  paying  a  penalty  within  SI  dajrs,  on  mere 
payment  of  the  duty  of  @0j,  on  agreements,  (i)  If  so  stamped, 
of  course  it  should  not  contain  any  words  of  immediate  dendse, 
which  would  amount  to  a  lease  and  require  a  30$.  stamp  or 
more,  according  to  the  amount  of  expressed  rent,  and  which 
also  could  not  after  signature  be  imposed  without  paying  that 
duty  and  51.  penalty.  A  very  concise  form  of  such  an  agree* 
tnent  has  been  already  given,  but  this  will  necessarily  vary 
according  to  the  nature  of  the  property  and  the  particular 
stipulations  of  the  parties.  (/:)  The  agreement  should  always 
distinctly  describe  or  specify  the  premises  to  be  demised,  the 
term,  the  rent  and  times  of  payment,  (which  would  be  other- 
wise only  yearly) ;(/)  what  taxes  and  charges  on  the  premises 
should  be  paid  by  the  tenant,  and  it  should  particularly  specify 
all  unusual  covenants,  and  then  without  further  enumeration  it 
may  conclude,  that  all  usual  and  proper  covenants,  clausesi 
provisoes  and  conditions  shall  be  inserted,  and  all  covenant! 
that  may  reasonably  be  advised  or  required  by  any  named  con* 
veyancer  in  case  any  doubt  or  dispute  should  arise.  No  honour* 
able  landlord,  nor  his  solicitdr,  would  attempt  to  impose  terms 
which  do  not  provide  for  and  protect  as  well  the  proper  inte* 
rests  of  the  tenant  as  of  the  landlord ;  and  no  such  landlord 
would  introduce  into  an  agreement  or  lease  any  terms  which 
might  at  any  time,  during  a  long  course  of  years,  be  justly  con* 
sidered  unfair  on  either  side  at  the  time  it  was  entered  into.  It 
is  a  bargain  in  which  the  utmost  reciprocal  good  faith  is  essen* 
tial,  and  continued  confidence  and  good  feeling  ought  to  endure ; 

I,.  .     I-  II  .  .        •        .  .     I  ■     .H    I.I      ■       .    .11.1       ■!■     ■    .         ■  ■  ■  1 

(r)  Anitt  479,  note  (d),  slid  S9S,  f94.  (t>  S3  Geo.  3,  c.  3S,  s.  5;  55  Geo.  3, 

(S)  iliif«,  47{,  n.  (d) ;  as  to  what  words  c.   184;  Boutfield  v.  Oodfrey,  5  Bing, 

might  suffice,  see  Spr^t  v.  Jtffmy,  10  Bar.  4i8»  41 9. 

&  Cf«a.  S49;    WUwuH  v.   WUkuuon,  6  (fc)  AnU,  300,  n.  (r). 

B«r.  &  Crea.  506.  (I)  Bmi9»  ▼.  Wrtj^,  t  DoogL  666. 
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CHAP.  V*     and  hence  every  attempt  to  introduce  oppressive  terms  would 
abyM»a8ubw.  ^  *^  censurable  as  they  would  be  unavailing,  for  unless  the 

'■ tenant  can  continue  to  make  what  is  termed  an  adequate  living 

profit,  he  could  not  long  continue  to  pay  his  rent  unless  perhaps 

by  exhausting  and  impoverishing  the  land.     Between  sensible 

landlords   and  tenants  this  is  and  ever  will  be  a  regulating 

principle. 

WhatisoDljan      Whether  an  instrument  shall  be  deemed  only  an  (Agreement 

louwand what   for  a  lease  or  an  immedicUe  lease  or  demise,  though  with  a 

*  <MM-  stipulation  for  a  more  formal  lease,  has  in  many  cases  been  the 

subject  of  much  controversy  and  difficulty  as  well  at  common 
law  as  under  the  Stamp  Act.  It  should  seem  that  one  general 
rule  to  be  relied  upon,  when  the  words  are  ambiguous  or  con- 
tradictory, is,  that  when  the  instrument,  in  whatever  form,  eon^ 
tains  in  itself  immediate  stipulations  to  perform  acts  which 
would  be  inconsistent  with  a  mere  tenancy  from  year  to  year, 
(as  to  paint  once  in  three  years,)  and  so  that  the  tenant  might 
be  sued  upon  that  instrument  fur  not  performing  that  act,  then 
although  no  lease  were  afterwards  executed,  the  instrument  is 
to  be  considered  as  in  itself  an  immediate  demise,  though  it  also 
contain  a  clause  that  there  shall  be  a  formal  lease,  (m)  But 
when  the  instrument  merely  stipulates  that  a  lease  shall  be^ 
granted  upon  certain  specified  terms  {without,  as  in  some  cases, 
also  adding,  **  that  in  the  meantime  and  until  such  lease  shall 
have  been  made  and  executed,  the  party  shall  pay  the  rent  as 
aforesaid,  and  hold  the  premises  subject  to  the  covenants 
above-mentioned,)  then  the  instrument  is  merely  an  agreement 
and  not  an  immediate  demise,  (it)  The  distinction  between  a 
mere  prospective  agreement  and  an  immediate  demise  is  very 
material,  for  if  there  be  no  lease  or  demise  then,  at  least  during 
the  first  year  or  until  rent  has  been  paid  so  as  to  afford  evidence 
of  a  collateral  demise  from  year  to  year,  the  landlord  cannot 
distrain  for  the  rent ;  but  can  only  sue,  (o)  though  a  Court  of 
Equity  would  compel  the  occupier  to  accept  a  lease  and  execute 
a  counterpart  pursuant  to  the  agreement.  However,  until  the 
lease  has  been  executed,  the  tenant  is  considered  to  be  impliedly 
bound  to  observe  and  liable  to  be  sued  in  assumpsit  for  not 
observing  the  terms  that  he  would  have  covenanted  to  perform 
in  case  the  lease  had  been  executed.  And  this  rule  prevails  so 
strongly,  that  if  the  agreement  refer  to  a  lease,  which,  if  it  had 


(m)  Per  Car.  in  Vmtro  t.  Judttmi  6  (n)  Dunk  t.  Htattr,  5  Bar.  &  AM.  5f9« 
Biiig.  S06,  and  other  caaes  Adam's  Eject.  (o)  Id«  ib. ;  Heggn  ▼.  Jekiwm,  S  Taunt. 
3d  edit.  113  to  li  9  j  and  ante,  fbi,  t55.      148. 
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been  execntedi  would  have  contuned  a  clause  of  re-entry  for     chap.  v. 
breach  of  stipulations^  then  for  the  breach  of  any  such  stipula^-  ^^^  mbaIvrm, 

tionsy  even  before  a  lease  has  been  executed^  ejectment  might 

be  sustained  against  the  tenant  without  waiting  for  any  notice 
to  determine  the  tenancy  from  year  to  year,  (p) 

When  the  property  to  be  occupied  is  considerable  or  the  term  Suggested  terms 
for  many  years,  then  the  preliminary  agreement  as  well  as  the  ^^''**- 
formal  lease  should  fully  state  all  particular  and  unusual  cove* 
nants,  and  it  would  avoid  contest,  if  it  concisely  and  without  the 
accumulation  of  synonymous  or  unnecessary  words,  (improperly 
increasing  the  amount  of  the  stamp  duty  when  the  words  ex- 
ceed 1080,)  expressly  state  all  usual  covenants  and  provide  for 
every  possible  contingency.  The  premises  should  be  accurately 
described  and  demised,  and  not  only  with  all  commons,  ways, 
and  other  easements  and  privileges  appendant  or  appurtenant 
to  the  premises,  but  also  then  or  heretofore  therewith  used,  oc^ 
eupied  or  enjoyed  as  part  or  parcel  thereof,  or  for  the  more 
convenient  occupation  or  enjoyment  thereof,  {q)  The  except 
tions  or  reservations  of  timber,  mines,  &c.  powers  to  hunt, 
course,  shoot,  fowl,  fish,  &c.  with  or  without  others,  should 
th»i  be  clearly  specified.  Then  the  term,  with  the  power 
for  either  party,  whether  landlord  or  tenant,  to  determine 
the  same  on  giving  a  specified  notice.  The  annual  rent 
and  increased  rents  per  acre,  if  any.  Then  who  to  pay  taxes, 
sewers'  rate,  and  other  out-goings,  as  well  in  the  present  state 
of  the  premises  as  in  case  of  improvements,  an  increase  of 


(p)  Doe  dem.  Oldtrthaw  v.  BreacK  6 
Esp.  106 ;  Dm  d.  Broomfieid  v.  Smith,  6 
East.  R.  5SA ;  Doe  drm.  'Henniher  v,Watt, 
8  Bar.  &  Cm.  308 ;  Adam's  Eject,  dd 
edit.  188,  189.  But  wlien  Dot»  see  Doe 
den.  WiUoH  v.  PhiUipi,  «  Bing.  13. 

(f)  AnU,  156  to  159,  tlO,  «11,  214. 
See  the  following  case  to  establish  the  ne- 
crssitj  for  such  words: — Barlow  v.  Rhodes. 
Court  of  £xtheqoer,  12th  Janoarj,  1833, 
cor.  Lord  Ljndhurst,  Ch.  B.,  Ba^leVi 
Bolland  and  Gomey,  Barons;  Mr. 
CoKmaii  showed  cause  agaiust  a  rul* 
of  Mr.  F.  Pollock  for  setting  aside  the 
verdict  obtained  for  the  plaintifF  in  this 
action,  which  was  tried  before  Mr.  Baron 
Bolland  at  the  last  Yorkshire  assises,  and 
was  for  breaking  and  entering  a  passage 
of  the  plaintifF,  which  the  defendant  msli> 
fied  under  a  right  of  wa^'.  The  Duke  of 
Bevonshire,  in  May,  1825,  put  up  to  sale 
bj  auction,  in  separate  lots,  certain  pro- 
perty, including  the  loeus  m  quo,  in  the 
town  of  Wetherby,  whereof  be  was  the 
owner,  and  lot  20  vas  piircbased  by  the 
^Mtaiff,  and  lot  24  by  the  defendant^ 
The  conveyance  to  the  defendant,  after 
describing  the  premises  purchased  by  him 
as  bounded  on  the  north  by  lot  20,  con- 


tained the  usual  words  "  together  with  all 
ways,  paths,  passages,  &c.  thereunto  ap- 
purtenant or  belonging."  Lots  20  and 
24  had  been  formerly  in  the  occupation 
of  the  same  person,  and  the  pasaage  in 
question,  which  had  been  previously  used 
with  lot  24,  although  now  comprised  in  the 
conveyance  of  lot  20,  led  ffx>m  the  defend- 
ant's house  t6  an  ash-hole.  For  t1ie  de- 
fendant, it  was  urged  at  the  trial,  tliat  the 
way  having  been  formerly  used  with  the 
aame  premises,  the  right  of  it  now  passed 
under  the  general  words  "  appurtenant  or 
belonging,  but  the  learned  judge  wlio 
tried  the  cause  being  of  a  different  opinion, 
the  plaintiff  obtained  a  verdict.  It  was 
now  contended  for  the  defendant,  on  the 
case  of  Morns  v.  EdginUm,  in  the  Common 
Pleas,  that  the  defendant  was  entitled  to 
a  verdict,  for  that  the  word  "  belonging*' 
clearly  gave  the  right  of  way  in  question. 
But  the  Court  held,  that  neither  the  words 
**  appurtenant"  nor  "  belonging,"  which 
they  treated  as  synonymous,  were  suffi- 
cient to  pass  the  right  of  way,  unless,  in- 
deed, it  were  a  way  of  necessity,  which 
was  the  case  in  Morris  v.  Edgwton,  2  Bing* 
76  j  and  therefore  they  held  the  plaintiff  en- 
titled to  judgment,  and  discharged  the  rale* 
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CHAP.  V.    taxation  in  respect  of  whiob  ought  to  be  borne  by  the  teoanC; 
4btMeI«urm.  ^^^  ^^^^  power  to  the  leMor  ix>  determine  the  lease  or  increase 

the  rent  in  case  of  any  future  new  tax  that  would  otherwise  fill 

upon  him  iu  respect  of  the  premises.  Then  it  should  be  pro- 
vided who  should  make  substaniicU  repairs  or  rebuild,  and  who 
those  essential  only  to  keep  the  premises  mnd  and  water  tight, 
and  to  perform  external  painting  or  ornamental  repairs;  with  a 
stipulation  that  all  repairs  to  be  done  by  the  tenant  should  be 
completed  upwards  of  three  months^  or  other  specified  time, 
before  the  expiration  of  die  term,  for  otherwise  the  landlord 
might  lose  a  quarter's  rent  or  more  whibt  repairing  after  the  ex* 
piration  of  the  tenancy  so  as  to  render  the  premises  fit  for  die 
reception  of  a  new  tenant.  Then  whether  the  tenant  should  be 
at  liberty  and  when  to  remove  any  and  what  trees,  plants,  Mldr 
ings,  fixtures,  or  improvements,  or  absolutely  that  the  landbrd 
or  in-coming  tenant  should  pay  a  fixed  price  for  the  same,  or  a 
certain  proportion  of  the  improved  value, — Who  to  insure  and 
produce  receipts  for  premiums. — Suspension  of  the  rent  and  for 
what  time,  in  case  of  destruction  by  tempest  or  by  act  of  incen* 
diaries,  or  by  fire  originating  on  other  premises,  or  not  attri- 
butable to  the  want  of  due  care  of  the  tenant  or  others  employed 
by  him. — Stipulations  on  the  part  of  the  tenant  when  required 
to  dig  holes  of  prescribed  dimensions  (or  fresh  fruit  trees  to  be 
provided  by  the  lessor,  and  carefully  to  plant  and  preserve  the 
same  and  aU  other  fruit  and  other  trees^  in  gardens  as  well  as 
orchards  and  elsewhere,  and  whether  demised  or  excepted. 
Then  should  follow  the  tenants  covenants  to  pay  rent  and  to 
keep  the  premises  wind  and  water  tight,  and  at  stipulated 
periods  to  paint  outside  wood  aud  iron-work,  and  perform  all 
occasional  smali  repairs,  to  prevent  the  increase  of  dilapidation 
that  might  ensue  from  neglect  of  timely  small  reparation.  But 
the  lessor  to  perform  all  substantial  or  permanent  repairs,  and 
to  provide  timber  and  materials  essential  as  well  for  his  as  for 
his  tenant's  keeping  the  premises  in  tenantable  condition  during 
the  term,  should  any  such  become  necessary^  and  to  rebuild 
within  a  specified  time  in  case  of  destruction  by  tempest  or  fire, 
as  may  be  particularly  provided  for  according  to  the  agreement 
of  the  parties.  Then  should  follow  in  aU  leases  the  tenants 
general  covenant  to  use  and  manage,  and  cause  and  procure  to 
be  used  and  managed,  the  premises  in  a  tenant-like  and  prop^ 
manner,  and  according  to  the  best  and  most  approved  mode 
and  course  of  husbandry,  and  neither  to  do  nor  suffer  or  permit 
to  be  done  any  waste  or  odier  act  that  might  impoverish  or  injure 
the  same  or  any  part  thereof;  and  that  at  the  expiration  of  the 
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tenancy  and  at  all  tones  during  the  same,  the  udd  piemlset  and     CRAP.  T. 
the  treee  and  j^ntsi  hedges  and  fences  thereon  growing  or  ABYMsIwpitn. 

being,  shall  be  in  qm  good  heart,  cultiTation,  order  and  eonr  

dition,  and  a$  vabtable  to  the  landlord  and  to  any  futuie 
occupier  as  the  same  were  at  the  commencement  of  the  said 
tenancy.  This  stipulation  would  suffice,  but  where  the  pro*- 
perty  demised  is  very  considerable,  and  the  lessor  would  wish 
to  have  mpre  precise  covenants  pariieularly  regulating  the 
course  of  husbandry,  tliey  may  be  introduced  with  a  Jised 
penalty  or  stipulated  damages,  as  at  <£'10  per  acre  or  otherwise, 
for  breach  of  each  covenant,  so  as  to  prevent  a  jury  firom  not 
giving  due  effect  to  the  general  covenant,  and  to  compel  them 
to  give  the  prescribed  damages  however  reluctantly,  (r)  These 
express  covenants  usually  relate  to  and  specify  the  approved  or 
supposed  best  course  of  husbandry  and  of  sowing  and  cropping 
in  the  neighbourhood,  and  usually  prohibit  the  removal  of  hay 
or  straw  or  manure  off  the  premises,  or  at  least  without  an  equi- 
valent in  lieu;  also  the  times  of  cutting  underwoods  and  hedges, 
and  the  modes  of  performing  the  latter;  with  particular  covenants 
applicable  to  the  last  year  of  the  term,  and  enabling  the  landlord 
or  in-coming  tenant  previously  to  enter  and  occupy  certain 
parts  of  the  buildings  and  land ;  and  as  to  the  remuneration  to 
the  out-going  tenant  for  ploughmg  and  growing  crops,  manure, 
&c.  to  be  paid  for  by  fair  valuation  or  deducted  from  the  rent» 
or  any  just  claim  for  dilapidations  or  breaches  of  covenant,  the 
damages  in  respect  of  which  to  be  valued  in  like  manner. 
Then  should  follow  a  clause  of  re-entry,  specifying  and  limiting 
what  breaches  of  covenant  shall  constitute  a  cause  of  forfeiture. 
In  modern  leases  this  clause  is  frequently  much  too  general, 
and  ought  justly  to  be  limited  to  cases  of  considerab/e  damage* 
Then  should  follow  a  proviso  for  the  protection  of  the  tenant 
and  to  prevent  vexatious  litigation,  viz.  that  (excepting  as  respects 
the  punctual  payment  of  rent)  no  action  shall  be  brought  for 
any  breach  of  covenant  before  the  expiration  of  the  tenancy, 
unless  three  months  previous  specific  notice  in  writing  of  the  ' 
breach  complained  of  has  been  given,  and  default  made  in  re- 
pairing or  performing  any  other  covenant  to  the  extent  of  201. 
damages  or  other  named  sum,  and  that  it  shall  be  lawful  for  the 
tenant  to  tender  the  amount  of  the  damages  or  pay  the  same 
into  Court;  and  in  case  the  same  should  be  sufficient,  then  the 
lessor  should  covenant  to  accept  the  same  with  costs,  and  to 


(r)  Farrant  y.  Olmtut^  3  Bar.  &  Aid.  69?. 
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Other  temii. 


^HAP.  V.     discontinue  any  pending  action.    This  would  prevent  a  repeti* 
abtMbasuru.  ^^^  of  trifling  or  vexatious  actions  so  justly  complained  of. 

This  is  a  mere  outline  of  the  proper  terms  of  a  lease.  But 
the  landlord  having  the  Jim  dispanendi  may  annex  any  terms  or 
conditions  to  his  demise  that  he  may  think  fit^  provided  it  be 
not  contrary  to  law ;  (r)  and  it  would  be  impracticable  here  to 
state  all  the  stipulations  that  may  be  required.  The  lessor 
may  and  ought,  in  demises  of  mines,  or  even  of  land,  to  require 
the  tenant  to  covenant,  (subject  to  the  payment  of  an  annual 
sum  as  stipulated  increased  rent  for  each  servant,)  not  to  hire 
any  labourers  who  have  not  already  acquired  a  settiement  in  the 
parish,  for  an  entire  year,  or  otherwise  than  by  an  exceptive 
hiring,  so  as  to  prevent  them  from  acquiring  a  settlement  there, 
and  which  might  increase  the  poor-rates,  and  consequentiy  de* 
teriorate  other  property  of  the  landlord ;  {s)  or  the  covenant  may 
be  to  indemnify  the  parish  against  the  consequence^^)  And 
in  this  and  in  all  other  cases  where  such  covenant  would  not 
run  with  the  land,  so  as  to  subject  an  assignee  of  the  lessee  to  lia- 
bility, there  should  be  a  reserved  power  to  vacate  the  lease,  (t) 

The  clause  of  re-entry  requires  more  particular  consi- 
deration. If  the  lessor  wish  to  reserve  to  himself,  at  all  times 
during  the  term,  his  choice  of  the  person  who  shall  either  have 
the  term  or  the  occupation  of  the  premises,  great  care  must  be 
observed  in  expressly  providing  accordingly  ;  for  otherwise  we 
have  seen  that  the  lessee,  and  all  others  claiming  under  him, 
has  the  'general  power  of  alienation  to  any  one  ;  {u)  and  as  any 
restraint  of  this  power  is  construed  strictly,  (x)  great  care  must 
be  observed  in  using  most  extensive  terms  prohibiting  aliena- 
tion or  demising  or  parting  with  the  interest  or  the  possession 
of  the  premises,  or  any  part  thereof,  or  of  the  lease  for  the 
whole  or  any  part  of  the  term ;  (y)  and  against  parting  with  or 
depositing  the  lease,  (z)  or  receiving  lodgers,  (a)  and  this  not  only 
by  the  act  of  the  lessee,  or  his  executor,  administrator,  or  assign, 
but  also  by  proceedings  technically  termed  in  invUum,  or  by 


Proviaoes  of 
entrj. 


(r)  Roe  ▼.  GtUlierf,  S  Term  R.  133  \ 
AdamsVEject.  5eci.  168,  169. 

(*)  Cangleton  v.  PatUton,  10 Etai, ISO', 
Coltiion  ▼.  Lettwn,  t  Marsh.  1  ;  6  Taunt. 
2«4,  S.  C. ;  Rex  t.  Murtletf,  1  T.  R.  694; 
Rsx  V.  HaughUmt  1  Stra.  85,  Bum*!  J. 
Poor»  356,367, 26th  ed.  Thia  would  be 
particuiarijr  expedient  iu  deiniiiefl  of  aJI 
miues,  excepting  coal  mines*  because  the 
lessees  of  such  other  nines  are  not  in  re- 
spect of  them  liable  to  the  poor*s*rate, 
and  vet  uauall^  bring  a  great  many  work- 
men mto  the  parish,  some  of  whom  become 
paupen  there,  aud  hicrease  the  rate  to  the 


injorj  of  other  property  of  tlie  landlord  in 
the  same  parish. 

(t)  Same  cases. 

(It)  AnU,  «4«,  943. 

(z)  Ante^  288 ;  Adams's  Eject.  3  ed. 
17.5,  176. 

(y)  Adams's  EjecL  3  ed.  175  to  194 ; 
Crusoe  v.  B^ghy,  3  Wils.  S34 ;  2  W.  Bla. 
766,  S.C;  Koe  V.  Harrtam,  2T.IL495; 
Doe  T.  Woneley^  1  Campb.  20 ;  Doe  v. 
Latnti^,  1  Rj.  &  M.  36 ;  JR«f  v.  Sake, 
1  M.  &  S.  297. 

(s)  Doe  ▼.  Laining,  1  Rv  &  M.  S6^ 

(a)  Id.  ibid.;  4  Campb.* 77. 
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operation  qf  law,  as  by  bankruptcy,  insolvency,  execution,  or  CHAP.  V. 
other  process  or  proceeding  whatever ;  (6)  or  by  the  mere  fact  ^^^  MmlwiiM. 
of  an  act  of  bankruptcy,  declaration  of  insolvency,- issuing  of 
a  commission,  petitioning  for  discharge  under  the  Insolvent 
Act,  signing  any  judgment,  issuing  any  execution,  or  the  com- 
nencement  of  any  proceeding  that  might  terminate  in  any  ex- 
ecution or  process  against  the  estate.  (A) 

So,  if  it  be  intended  to  take  advantage  of  a  breach  of  covenant 
as  a  cause  of  forfeiture,  the  clause  of  re-entry  must  be  cautiously 
and  extensively  framed ;  accordingly  it  should  provide  as  well 
for  enumerated  omissions  as  well  as  for  acts  voron^aUif  done 
or  to  be  done,  (c)  and  as  well  for  those  here-inie^br^  as  here- 
inajier  mentioned,  or  it  will  not  operate,  {d)  However,  a  pro- 
viso for  re-entry,  ^  unless  the  lessee  at  all  times  during  the 
term  actually  and  exclusively  occupy,  manage,  and  cultivate  the 
premises  without  the  control  or  imeiferetice  of  any  other  person 
or  persons  whatsoever,**  extends  to  all  these  cases,  and  seems 
one  of  the  best  stipulations  to  secure  the  landlord's  object,  to 
prevent  his  buildings  or  land  being  occupied  by  others,  {e)  And 
where  the  lease  contained  a  covenant  among  others  that  the 
tenant  should  not  carry  hay  off  the  premises  under  a  penalty  of  « 

£5  per  ton,  and  then  a  clause  followed  which  enumerated  all 
the  covenants  except  the  above,  but  provided  that  upon  breach 
of  €My  of  the  covenants  the  lessor  might  re*enter,  it  was  held 
that  neither  that  circumstance  nor  the  stipulation  for  the  pe- 
nalty of  5/.  did  prevent  the  clause  from  applying  to  the  cove- 
nant not  to  carry  off  the  hay,  &c.  because  the  words  of  the 
proviso  were  large  enough  to  comprehend  it.  {f)    But  the 
safest  course  is  in  the  clause  of  forfeiture  or  re-«ntry  expressly 
and  distinctly  to  enumerate  every  act  or  omission  in  respect  of 
which  it  is  proposed  that  the  lease  shall  be  forfeited.  We  have 
seen  that  there  is  no  substantial  distinction  between  a  clause  of 
forfeiture  or  a  mere  proviso  for  re-entry,  (g)    In  each  case  the 
landlord,  and  not  the  tenant  or  his  surety,  can  avail  himself  of 
the  option  of  treating  the  lease  as  void  or  continuing.  (A) 

In  some  tenancies,  to  avoid  the  delay  and  expense  of  actions  Securing  pos- 

Mssion  b^  war- 

(6)  Unless  ihtn  be  eipressly  provided         (d)  Doe  t.  Godwin,  4  M.  &  S.  *65;  without  action 

against,  they  are  not  considered  contra-  approved  in  Doe  v.  Steoent,  S  Bar.  &  of  ejectment, 

ventions  of  a  covenant  or  proviso  not  to  Adolp.  '303. 

assign.  Due  v.  Bevan,  S  M.  &  S.  S5S;  (e)  Doe  v.  Clark,  8  East,  185.     Most 

Ttoe  V.  GaUiert,  S  T.  R.  IS$ ;  Dae  v.  Cor-  of  the  cases  upon  clauses  of  re-entry  are 

ter,  8  T.  R.  57,  3(X) ;  unless  frauduUnily  ably   collected    and    observed    npoo  iii 

or  purpoeeiy  contrived  to  evade  tbe  cove-  Adams  on  Ejectment,  1T5  to  198. 


nant,  Doe  v.  Carter,  8  T.  R.  SOO.  (f)  Doe  v.  Jepton,  3  B.  &  Adolp^40?. 

(g)  " 

299  i  Doe  jv,  Marchett,  1  Bar.  &  AdOlp.      3ed.  157,  158. 


(c)  Doe  V.  Stevent,  3  Bar.  &  Adolp.         (g)  Ante,  t69,  t90  ;  Adams's  IBject. 
)9\  Doe  jv,  Marchett,  1  Bar.  &  AdOlp.      3ed.  157,  158. 
715.  W  Ante,  990. 
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of  ejectment  for  recoyery  of  possessioni  it  migbt  be  advisable 
to  require  from  the  tenant  a  warrant  of  attorney  in  ejectment, 
with  a  special  defeasance  enabling  immediate  judgment  and  ex- 
ecution in  certain  specified  events*  (t) 
Precautions  bj  When  a  lease  or  agreement  has  been  made  with  a  tenant 
^ei^^  that  he  shall  manage  a  farm  as  a  former  tenant  did,  it  has  been 
been  executed,  held  that  he  is  not  bound  in  equity  to  pursue  the  conduct  ob- 
served by  the  former  tenant  without  express  notice  of  such 
terms,  {k)  and  consequently  the  landlord  in  such  a  case  should 
give  the  new  tenant  an  explicit  notice  in  writing  of  the  course 
of  husbandry  pursued  by  the  former  tenant,  and  which  the  new 
occupier  is  required  to  observe ;  (A)  and  though  if  the  agree- 
ment were  that  the  tenant  should  farm  according  to  the  custom 
of  the  country,  he  would  in  strictness  be  bound  to  take  notice 
of  ail  particulars,  or  inform  himself  thereof ;(/)  yet  the  safest 
course  would  l>e  for  the  landlord  to  give  him  a  similar  notice 
of  the  particulars.  Every  prudent  landlord  should  also  secure 
evidence  that  probably  will  endure  for  more  than  the  intended 
new  term,  of  the  state  of  buildings  and  fences  and  cultivation  of 
every  part  of  a  farm,  and  of  the  condition  of  the  land,  growth  of 
timber,'  underwood,  8ic.  at  the  inception  of  the  new  term. 

When  a  lessor  is  desirous  ot  completing  di,  forfeiture  of  a  lease 
for  nonpayment  o{rent,  at  common  law,  (and  which  is  frequently 
preferable  to  a  proceeding  for  a  forfeiture  under  the  statute 
4  Gteo.  2,  c  S8,  s*  S,  which  only  applies  when  half  a  year's  rent 
is  in  arrear,  and  there  is  no  sufficient  distress  on  the  premises,  (m)) 
the  strict  observance  of  certain  forms  is  essential,  (n) 

JFVrs^.  There  must  be  a  demand  in  fact  of  the  rent,  (o)  but 
which  may  be  made  by  an  agent,  and  without  showing  his 
authority  unless  required,  (p) 

Secofklfy.  The  demand  must  be  of  the  precise  rent  due,  for  if 
the  demand  be  of  a  penny  more  or  less,  it  will  be  insufficient ;  {q) 
and  Lord  Tenterden  said  it  should  not  be  generally  of  tie 
arrear,  but  of  the  quarter's  rent  by  name,  and  specifying  the 
amount,  if) 


How  to  com* 
plete  a  for- 
feiture. 


(t)  Probablj  ako  onM  warrant  of  attor- 
ney  with  one  stamp  from  Mvcnoi  tenants 
would  suffice,  provided  there  be  some  bond 
fidiB  communUy  of  interest  or  agreement  to 
be  respeosibie  ibr  each  other,  but  other- 
wise not»  1>Q€  V.  Day,  13  East,  S41 ;  Bouse 
T.  JodaoHf  3  Brod.  h  Bing.  185 ;  and  see 
Tolpu  V.  Wellt,  1  M.  &  S.  395,  ovemiliuff 
dictum  of  Lawrence  in  Meux  t.  HifweU, 
4  EMt's  Bep.  9. 

(k)  Utbemod  T.  Vin$s,  1  Meriv.  15. 

(0  Com.  Dig.  Pleader,  Nptice. 


(m)  Doer,WandUut,7T.K.n7;Doe 
V.  Facftan,  15  East,  S86;  Ba$  t.  Kmg, 
For.  Rep.  19. 

(n)  Siee  a  valuable  note,  1  Saund.  Rep. 
t87,  note  16. 

(«)  1  Saund.  S86,  note  16;  Bro.  De- 
maunde,  19  (j). 

(p)  Roe  V.  Daois,  7  East,  363. 

(q)  FMan  ▼.  Winitan,  J  Leon.  306; 
Cro.  Elis.  S09,  S.  C. 

(r)  Doe  V.  Pendt  3  Car.  &  P.  613. 
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Thirdh/.  It  mutt  be  made  precisely  upon  the  day  when  the     €HA^.  V. 
rent  is  due  and  payable  by  the  lease,  to  save  the  forfeiture,  ^k*  MiilDMi. 

As  when  the  proviso  is,  "  that  if  the  rent  shall  be  behind  or 

unpaid  by  the  space  of  tkirty  (or  any  other  number  of  days) 
after  the  days  of  payment,  it  shall  be  lawful  for  the  lessor  to 
re-enter/'  A  demand  must  be  made  on  the  thirtieth  or  other 
last  day.  (5) 

Fourthly.  It  roust  be  made  a  convenient  time  before  sunset, 
and  the  party  demanding  should  wait  at  the  same  place  upon 
the  premises  from  the  time  of  the  demand  until  after  sunset*  (/) 

Fifthly*  It  must  be  made  upon  the  land,  and  at  the  most  noto- 
rious or  public  part  of  it ;  therefore  if  there  be  a  dwelling4iottse 
upon  the  land,  the  demand  must  be  at  the  front  or  fore-door, 
though  it  is  not  necessary  to  enter  the  house,  notwithstanding 
the  door  be  open.  But  if  the  tenant  meet  the  lessor,  either  on 
or  off  the  land,  at  any  time  of  the  last  day  of  payment,  and 
tender  the  rent,  it  is  sufficient  to  save  a  forfeiture,  {u) 

Sixthly.  Unless  another  place  is  appointed  where  the  rent 
is  to  be  paid,  in  which  case  the  demand  must  be  made  at  such 
place,  {x) 

Seventhly.  A  demand  of  the  rent  must  be  made  in  fact,  and 
so  averred  in  pleading,  although  there  should  be  no  person  on 
the  land  ready  to  pay  it.  {y)  And  the  best  course  is  audibly 
to  .say,  "I,  A.B.  the  landlord  of  these  premises,  (or  I,  G.  H* 
agent  for  A.  B.  the  landlord  of  these  premises,  and  duly  autho- 
rised by  him  on  his  behalf,  do  now  here  demand  of  and  from 

C\  />•  the  tenant  thereof*  the  payment  of  £ ,  now  due  for 

one  quarter's  (or  half  year's)  rent  of  these  premises,  and  which 
became  due  on,  &c.  last  past ;  and  in  default  of  immediate  pay- 
ment thereof,  I  do  now  declare  that  the  lease  and  term,  estate 
and  interest  of  the  said  C.  Z).  of  and  in  these  premises  will  be 
forfeited,  ended,  and  determined." 

Eighthly.  If  after  these  requisites  have  been  performed  by 
the  landlord  the  tenant  neglects  or  refuses  to  pay  the  rent, 
then  the  landlord  is  entitled  to  re-enter. 

Ninthly.  It  is  to  be  observed  that  no  iubtequeat  actual  entry 


<t)  Ca.  Lit.  tO«  (a),  Mid  Hftrgniv«'» 
note  3  ;  Hill  v.  Grange,  Plowd.  17«  (6), 
173 (a) ;  Clune't  Cue,  10  Rep.  199 {a); 
Ridwellv  t.  Brand,  Plowd.  70  (a),  (6); 
Crmf  Y.  HanMedm,  Cvo.  Elia.  4S;  Wood 
▼.  Cfttpcrt's  Cue,  4  Leon.  180 ;  Smith  t, 
Bmtard,  1  Leon.  i4t;  Kirbif  v.  Gretn, 
1  Imtw.  1139. 

(0  ibid. ;  Tirnhkr  t.  Frtntico,  4  Taant 
556 ;  and  aee  Fabians, Bswmtton,  1  Anders. 


S5t }  Kirby  v.  Crom,  S  Lntw.  1139  ;  Fa- 
bian 4,  WiMUm,  Cra.  Eiis.  t09. 

(u)  Co.LU.  SOI  (6),  fO^  (a) ;  MmmndU 
Case,  7  Rep.  SS;  Kidwelly  ▼.  Bnni, 
Plow.  70  («),  (b) ;  SeoU  v.  Seott,  Cro.  fiHt. 
73 ;  Wood  r.  Chiven,  4  Leon.  ISO ;  Dae 
r.Wandlaii,7T.R.Ur. 

(x)  Co.  Lit  tot  (•>. 

(y)  KidioeUyr.  Bnmd,  Plow.  ro(a),(fr); 
1  Roll.  Abr.  458. 
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CHAP.  V.     is  necessary  to  be  made  by  the  landlord  into  the  land^  although 
artMkaivbbs.  the  proviso  is  that  the  lessor  may  re-enter;  but  it  is  suflScient 

to  bring  an  action  of  ejectment.  («) 

TentUy.  A  demand  made  after  or  before  the  last  day  which 
the  lessee  had  to  pay  the  rent^  in  order  to  prevent  a  forfeituret 
or  off  the  land^  will  not  be  suflScient  to  defeat  the  estate,  (a) 

Eleventhly.  If  the  clause  of  re-entry  for  nonpayment  of  rent 
be  only  fit  case  no  sufficient  distress  be  found  upon  the  premises, 
then  at  common  law  the  landlord  is  bound  to  search  every  part 
of  the  premises.  (Jb) 

The  statute  4  Geo.  2,  c.  38,  sect.  2,  only  applies  where  there 
is  a  clause  of  re-entry  for  non-payment  of  rent,  and  at  least 
half  a  year's  rent  is  in  arrear  and  no  sufficient^  distress  for  rent 
upon  the  premises,  (c)  and  unless  all  those  three  circumstances 
concur,  the  landlord  can  only  proceed  for  forfeiture  at  commam 
law,  as  above,  (c)  But  when  they  do  concur,  no  demand  ia 
necessary,  although  required  by  the  terms  of  the  proviso ;  id) 
and  the  advantage  of  proceeding  under  the  statute  is,  that  after 
a*lapse  of  six  calendar  months  from  the  time  of  execution  exe- 
cuted, a  Court  of  Equity  cannot  relieve  the  tenant,  which,  if 
the  forfeiture  has  been  at  common  law,  such  court  might  do  at 
Of  obtainmg  a    any  time,  (e) 

dudumer.  Whenever  it  is  doubtful  whether  a  party  in  possession  of  an 

estate  is  so  under  a  lease  or  hiring,  which  it  may  be  difficult  to 
prove  affinnatively  has  expired  or  been  determined,  it  is  ex^ 
dient  either  to  obtain  a  complete  immediate  and  unconditional 
disclaimer,  so  as  by  the  occupier's  awn  act  to  constitute  his 
holding  adversely,  and  enable  the  claimant  immediately  to  adopt 
legal  measures  for  the  recovery  of  the  possession ;  or  if  that 
cannot  be  e£fected,  then  without  loss  of  time  to  serve  a  sufficient 
notice  to  quit. 

To  obtain  and  be  able  to  prove  a  complete  disclaimer,  (f) 
the  claimant,  unless  the  occupier  in  the  first  instance  absolutely 
disputes  his  title  without  qualification,  should  serve  him  with 
a  notice  of  his  claim  and  of  his  title,  and  requiring  him  to  give 
up  possession ;  or  if  he  can  establish  any  subsisting  tenancy,  then 
to  produce  his  lease  or  agreement,  or  to  state  the  particulars  of 

(s)  ilfuni.l  Vent.  348;  Lutiev.Heaton*  (d)  Doe  v,  Alsxander,  tlUhiiile  &  S. 

9  Ld.  Raym.  760 ;  CUa-he  v.  PjfwiU,  1  525 ;  Lord  Ellenborottgb,  dut. 

Salk.  259,  S.  C;     Oaia  v.  Brydon,  S  («)  Comyo't  Landlord  and  Tenant,  493; 

BoiT.1896,  1897(6).  Doe  v.  WhUfieid,  S  Taunt.  402;   Brace- 


(a)  Doe  V.  WandUtu,  7  T.  R.  1 17.  bridge  t.  Buekky,  2  Price's  R.  200, 

h)  lUet  T.  King,  For.  Rep.  19.  (/)  What  it  or  not  a  diaclainei 

{e)  Doe  T.  Wandlaut  7  T.  R.  117 ;   1      tuUe,  287;  Doe  y.  Frowd,  4fiing.557. 
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his  holdikigi  and  to  pay  the  arrear  of  rent^  Supposing  the  p^^^^^"  Y\t. 
occupier  should  thereupon  set  up  a  title  in  himself  or  a  third  AHYMeAsunia, 
person,  and  reftise  to  admit  any  right  in  the  claimant,  the  dis- 
claimer  will  be  complete,  (g)  But  if  the  occupier,  without  insist- 
ing on  any  adverse  right  in  himself,  say  that  the  tide  is  doubtful, 
and  that  he  is  willing  to  pay  rent  to  the  rightful  owner,  that  is 
no  disclaimer,  (A)  and  the  claimant  should  then  file  a  bill  to 
discover  whether  there  is  any  subsisting  lease,  or  should  at 
once  serve  a  proper  notice  to  quit. 

Mlien  the  time  of  the  year  when  the  supposed  tenancy  com-  Of  notfees  i^ 
menced  can  be  accurately  ascertained,  or  the  occupier  himself  ^^' 
has  stated  it,  (i)  then  a  notice  to  quit  on  that  precise  day,  and 
served  half  a  year  before  it,  will  suffice.  But  otherwise,  what 
is  termed  a  current  notice  should  be  signed  by  all  parties  who 
may  be  supposed  to  be  landlord,  or  legally  interested,  and  be 
addressed  to  and  served  upon  the  tenant  and  occupiers,  and 
no  legal  proceedings  should  be  commenced  until  at  all  events 
any  supposed  tenancy  has  thereby  been  determined*  We 
have  seen  that  a  notice  to  quit,  signed  by  one  of  several 
joint-tenants  for  himself  and  co-owners,  is  sufficient  to  determine 
the  entire  tenancy.  (J)  If  there  be  a  subscribing  witness,  he 
must  afterwards  be  called  to  prove  it,  and  therefore  if  the  hand* 
writing  of  the  landlord  be  well  known  to  the  two  persons,  (who 
in  prudence  should  serve  the  notice,  for  fear  of  the  death  of 
one,)  it  will  be  better  not  to  have  any  subscribing  witness,  and  it 
would  suffice  for  the  persons  serving  one  original,  at  the  same 
time  to  write  their  names  on  the  duplicate  original  notice,  and 
which  might  be  produced  and  proved  by  either  on  the  trial. 
Service  of  the  notice  at  the  residence  of  the  immediate  tenant, 
even  on  the  very  last  day  when  the  same  ought  to  be  served, 
and  although  he  be  absent,  would  suffice,  {k)  The  forms  of 
notices  advisable  to  be  given  by  a  landlord  or  a  tenant  are  sub- 
-scribed*  (/) 

The  rules  governing  notices  to  quit,  in  regard  to  die  time  Notice  to  deter* 
when  they  should  expire,  have  been  considered  on  principle  ™u^  fo^att^. 
as  applicable  to  notices  to  put  an  end  to  an  agreement  to  let 

(g)  Ante,  48«,note  (J) ;  Doedtm,  Cat-  (J)  Ante,  270 ;  Doe  v.  SwimeneUt  1  B. 

vert  r,  Frowd,  4  Bins.  657.  &  Adoipli.  135,  contra  to  Doe  dem,  Fuher 

(h)    Doe  dem.   WiUittms    r,   PatfuaU,  v.  Cvtike//,  2  Smith's  R.  83. 

Peak's  R.  196.  (k)  Doe  dem.   NeuiUe    ▼.  Dunbitr,    1 

(i)  Doe  d.  Di^,  3  Campb.  215.  Mood  &  M.  10. 

(/)  Forme— NotUet  to  Quit, 

Sir,— I  liereby  give  ^oo  notice,  and  require  yoo  to  quit  and  deliver  op  to  me  or  my  Notice  to  quit 

assigns,  on  the  ^'—  day  of——  neit,  the  possession  of  the  messuage  or  dwelliog-bottse,  by  a  landlord  to 

("  or  rooms  and  apartments,"  or,  "farm,  lands  and  premises,")  wilb  the  appnrtenances,  a  tenant  from 

^rbich  yoD  now  hold,  or  claim  to  bold,  of  me,  situate  in  the  parish,  of —•,  in  the  year  to  year, 
coonty  oi         ,  [bat  witlioot  prejudice  to  any  previous  notice  to  quit,  or  to  my  im- 

VOL.  I.  K  K 


ASY 


•484  PR4SCAUTI0NARY  MBASUEES 

CHAP.  V.     the  occupier  of  land  retain  and  pay  a  composition  for  tithe  in- 
Mbasurbs.  stead  of  setting  it  out.(m)     But  the  form  of  the  notice  given  in 
the  notes  necessarily   varies  in  some  respects  from  the  for- 
mer. (») 

■  -  ...  ~ ....  ^ ......  .  ■  ■- I - 

(m)  Wybwd  v.  Tuek,  1  B<w.  &  Pol.  438.     (n)  See  form*  ti|fnb 


mediate  right  to  recover  the  possession  of  the  said  premises.*    Dated  the 

ckij  of  — — f  in  the  year  of  our  Lord  — «>. 

Your's,  &c.  A.  B. 
To  Mr.  C.  D;  (tht  ooaipier  in  pauession,  at  a  principal  on  hit  own  account,  or  if  it  ba 
dmUftfiU  uho  it  ttnant,  "  To  Mr.  C.  D,,  or  whom  else  it  may  concern.") 

The  like,  by  an  Sir, — I  do  hereby,  at  the  agent  for  and  on  bebalf  of  your  landlord,  A.  B.,  of  — • 
agent  for  the  gjve  yoa  notice  and  require  yon  to  quit  and  deliver  up  on  the  ■  day  of  — »  ncxtt 
landlord.  the  possession  of  the  messuage,  &c.  (as  in  last,)  which  you  novr  hold,  or  daim  |o  bold  of 

the  said  A,  B.,  situate,  &c.  (asabove^.    Dated,  &c.,  (as  above.) 

Yo«r'8,&c,  B.F., 
To  Mr.  C.  D.,  &c.  (as  above.)  Agent  for  the  said  A,  B. 

The  like,  by  the  Sir, — I  hereby  give  you  notice,  and  require  you  on  tlie  [ut  tupra  on  a  named  day] 
landlord,  where  .provided  your  supposed  tenancy  originally  commenced  at  that  time  of  the  year,  and  if 
the  commence-  oot  then,  that  you  quit  and  deliver  np  the  possesion  of  the  said  messuage,  &c.  (« 
ment  of  the  te-  abova)  at  the  end  of  the  year  of  your  supposed  tenancy»  which  will  expire  next  afler 
nancy  is  doubt-  the  end  of  half  a  year  from  your  being  served  with  this  notice;  and  at  all  events  at  the 
ful.  earliest  time  that  X  am  by  law  entitled  to  require  you  to  quit  the  same.    Daledt  &e. 

(as  above,)  Yoar's,  A*  B. 

To  Mr.  C.  D.,  &c.  (as  above.) 

The  like,  more  Sir, — I  hereby  give  you  notice  to  quit  and  deliver  up  the  possession,  &c.  which 
general.  yon  now  hold,  or  claim  tctrhold  of  me,  situate,  &c.  at  the  end  of  the  year  of  your 

supposed  tenancy,  which  will  expire  next  after  the  end  of  btif  a  year  from  the  time  of 
your  being  served  with  this  notice.    Dated,  &c.  Your*s,  &c.  A,  B. 

To  Mr.  C.  D.,  he.  (as  above.^ 

Notice  by  a  Sir,-^l  hereby  give  you  notice  of  my  intention  to  determine  on  the day  of  — 

joint'tenant,  to  next,  the  tenancy,  or  supposed  tenancy,  under  which  you  now  hold  or  daim  to  bold 
determine  te-  of  roe,  one  undivided  moiety  or  half  part,  and  whatever  interest  or  share  I  have,  or 
nancy  of  a  jnay  have,  of  and  in  a  certain  messuase,  &c.  (at  ante,)  situate,  &c.  and  at  all 

moiety.  events  at  the  earliest  time  that  I  am  entitled  by  law  to  determine  your  said  tenancy, 

if  any.    Date<i,  &c.  Your's,  &c.,  A.  B. 

To  Mr.  C.  D.,  &C.  (at  supra.) 

The  like,  by  a         Sir, — I  hereby  give  yon  m>tiee  of  my  intention  to  quit,  and  thftt  I  shall,  on  the 

tenant  from  year  day  of next,  quit  and  deliver  up  the  possession  of  the  messuage,  S^c*  (at  supm,) 

to  year,  of  bis  wMch  I  now  occupy,  or  which  yon  may  insist  I  hold  of  you,  situate,  &c.  (id/)  Dated,&c. 

intenUontoquit.  ^^  ^^  j^  ^                                                                            y^^,^  ^^  ^^  ^ 

The  like,  by  an       Sir, — I  hereby,  as  agent  for  and  on  behalf  of  A.  B.,  of ,  give  you  notice  of  his 

agent,  to  deter-    intention  to  determine,  and  that  he  will  acoordingly  determine,  and  that  he  doth  hereby 

rome  a  compo-     determine,  on  the day  of  —  next,  the  agreement  or  understanding  under  which 

sition  for  tithes,  you  hold  and  enjoy,  or  daim  to  hold  and  enjoy,  or  to  take  or  to  retain  to  your  own 

use,  (or,  **  the  composition  payable  by  you  for  and  in  respect  of,")  all  and  singular 
the  tidies  of  com,  &c.  (dttcriSing  them,)  arising,  growing,  increasing,  renewing,  and 
happening  in,  upon,  from,  and  out  of  all  and  every  the  several  and  respective  farms, 
lands  and  premises,  (or,  **  in,  upon,  from  and  out  ot  certain  lands  and  premises  in  your 

occupation,") situate  in  the  parish  of  — ^ —  iu  the  county  of ,  and  within  the  bounda, 

limits,  and  titheable  places  thereof;  and  that  the  said  tithes  will,  from  and  after  the 

said day  of next,  be  taken  in  kind :  and  you  are  hereby  required,  after  that 

day,  to  set  oot  and  divide  and  render  the  same  according  to  law,  in  cases  when  there 
is  no  subsisting  agreement  or  composition  relating  to  the  same.    Dated,  &c. 
To  Mr.  C.  D.  Xour*s,  &c.  J?.  F. 

*  If  the  tenant's  right  to  hold  until  the  appointed  day  be  certain,  the  words 
within  the  brackets  are  to  be  omitted. 
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We  have  shown  the  prudence^  in  some  cases;  of  ascertidnmg     CHAP.  V. 

Precaution^ 

the  lessor's  title, {o)  and  that  all  rent  to  a  ground  landlord  and  ary  Measures. 
all  taxes  have  been  paid;   and  these  precautions  are  still  Precautions  of 
*inore  necessary  in  taking  lodgings,  although  furnished ;  though,  tenanu. 
if  the  tenant's  goods  be  distrained  for  rent  due  to  a  landlord, 
the  tenant  may  set  off  or  deduct  the  amount,  or  sue  his  imme- 
diate lessor;  (p)  and  unless  the  lease  contain  a  clause  that  the 
rent  shall  cease  in  case  the  premises  be  consumed  by  fire, 

the  tenant,  although  he  may  not  be  liable  to  rebuild,  should 

_--  —  ■-■-  ,         111  111 

Sir, 
Whereas  ^oo  bold  or  occopy  ft  certain  messoage  or  tenement  and  premises,  with  the  Three  months* 

•ppartenancos,  called  or  known  by  the  name  or  aign  of  the   ,  slteate,  &c.  under  and  notice  to  quit, 

by  virtue  of  a  meroorandura  of  agreement,  dated,  &&,  and  whereby  you  agreed  to  quit  &c.  pursuant  to 
and  deliver  op  the  said  premises  at  any  Ume  thereafter,  upon  three  montlis'  notice  for  agreement  in 
thai  purpose  baiug  given  or  left  for  you  at  the  said  premises,  without  any  reference  to  the  usual  printed 
the  time  of  entry,  and  also  to  assign  and  deliver  up  to  such  person  as  your  then  land-  demise  of  a 
lords,  A.  B.,  C.  P., and  £.  F,,  therein  mentioned,  should  appoint,  upon  demand  for  that  public-house, 
pnrpoae  (or otherwise  upon  your  quitting  the  said  premises,)  all  and  every  the  licenses  signed  by  sur- 
fbr  carrying  on  the  trade  of  a  victualler  on  the  same  premises,  u|>on  6stn^  paici,  or  offered  virors  of  origi- 
to  be  paid,  for  the  time  then  to  come  therein  respectively ;  and  whereas  the  said  A.  B*  nal  lessors  and 
is  now  deceased,  and  the  subscribed  parties  are  now  entitled  to  anc^  interested  inHhe  the  present 
said  premises ;  now  thtrefore,  we  whose  names  are  hereunto  subscribed  do  hereby  owners  and 
jointly  and  sererally,  according  to  oar  respective  estates  and  interests  of  and  in  the  said  their  new  suc- 
messuage  or  tenements  and  premises,  liereby  save  you  notice*  and  require  you,  in  pur-  ceeding  lessee, 
soance  of  your  said  agreement,  to  quit  and  deliver  up  the  said  premises  to  us,  and  each 
and  every  of  iis,  and  especially  to  the  said  I.  K*  (to  whom  the  said  premises  have  been 
duly  demised  for  a  long  term  of  years,  now  subsisting,  and  whom  we  hereby  appoint 
to  receive  possession  of  the  said  premises,)  upon  thi  t9th  day  of  SepUmber  now  next 
WSttiDg,  being  npwarda  of  three  months  from  the  time  of  your  being  served  herewith, 
or  m  eate,  from  any  unforeseen  etreumMtance,  we  are  not  authoriKd  to  require  you  to  quit 
the  mid  promiets  on  that  day,  then  we  hereby  give  wm  notice  emd  rs^tre  you  to  qmt  the 
tame  at  the  earliett  time  that  we  or  any  or  either  of  us  can  or  may  by  law  require  you  to 
quit  thetante;  and  we  hereby  further  give  you  notice  that  the  said  I.  K,  will,  at  the 
time  aforesaid,  pay  to  yon  for  the  time  to  come  in  all  and  every  the  licenses  for 
carrying  on  the  trade  of  a  victoaller  on  the  said  premises,  and  that  we  hereby  demand 
and  require  yoo,  at  the  time  aforesaid,  to  assign  and  deliver  to  the  said  J.  A.  all  and 
every  the  said  licenses  for  carrying  on  the  trade  of  a  victualler  on  the  said  premises. 

In  witness  whereof  we  have  hereunto  subscribed  our  respective  hands  this day  of 

— ,  A.  D.  1855. 

WitiiM  to  the  signatures  )  (Signatures  here  in  due  order.) 

of  the  said  S 

Witaess  to  the  signature  > 
of  the  said  $ 

Sir, 

Whereas  by  a  certain  indentore  of  lease,  bearing  date  the day  of ,  which  Notice  by  a 

was  in  the  year  of  our  Lord ,  and  made  or  roeniioned  to  be  made  between  me.  A,  B»  landlord  to  de- 

of ,  of  the  one  part,  and  you,  C,  D.  of ,  of  the  other  part,  1,  the  said  A,  B.,  for  termine  a  lease 

the  considerations  therein  mentioned,  did  demise  and  lease  to  you  the  said  C.  i>>,  your  at  the  end  of  the 
egecators,  administrators,  and  assigns,  a  certain  messuage,  tenement  an<|  premises,  to  first  seven  years, 
bold  the  same  to  you  the  said  C.  D.,  your  executors,  administrators,  and  assigns,  from 

thenceforth  for  and  during  and  unto  the  full  end  and  term  of years  from  thence  next 

entniiig,  and  determinable, nevertheless,  as  therein  and  hereinafter  is  mentioned,  and  in 
which  said  indentore  of  lease  is  contained  a  proviso  or  condition  that  if,  &c.  (reciting 
the  premto) ;  now  I,  the  said  A.  B.,  in  pursuance  of  the  power  given  me  by  the  afore- 
said provito  or  condition,  do  iiereby  give  you  notice,  that  it  is  my  mind  and  intention 
to  avoid,  and  I  hereby  ^ve  notice  that  I  do  hereby  avoid,  the  said  recited  indenture 

of  lease,  at  the  end  of  the  first  seven  years  of  the  said  term  of years  thereby 

gnmted.    Dated,  &c.  Year's,  &c.  A,  B. 

To  Mr.  C.  D, 

(o)  Amte,  472,  n.  (<i).  Moore  v.  Pyrhe,  It  East,  5S;  BumeU  v. 

(p)  Saprford  V.  Fletcher,  4  Term  Rep.      Lynch,  5  Bar.  &  Cres.  589,  789. 
511;  FaaU  v.  Partridge,  8  T.  R.  308; 
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CHAP,  V.    nevertheless  insure  a  sum  sufficient  to  form  a  fund  out  of  which 
abtMbasubii.  to  pay  the  rent,  which  even  in  equity  he  will  continue  liable  to 

pay,  although  the  lessor  neglect  to  rebuild,  (r)  We  have  also 
suggested  the  covenants  and  qualifications  it  is  expedient  for 
the  tenant  to  require  in  the  lease.  If  his  landlord  be  veza* 
tiously  disposed  to  distrain  the  instant  rent  has  become  due,  the 
law  allows  him  a  particular  protection,  that  of  producing  the 
lunount  of  rent  in  cash  (not  exceeding  40s.  in  silver)  on  the 
day  the  rent  b  payable,  just  before  sunset,  in  the  presence  of 
one  or  more  witnesses,  and  declaring  to  them  that  he  is  ready 
to  pay  so  much  for  rent  then  due,  and  they  should  count  the 
money ;  and  this,  although  neither  the  landlord  nor  any  one  on 
his  behalf  be  present,  and  though  in  general  a  tender  must  be 
to  the  creditor  in  person,  will  be  a  student  tender,  and  be  a 
bar  to  any  distress  or  action,  unless  subsequently  the  landlord 
demand  the  amount,  and  the  tenant  then  neglect  or  refuse  to 
pay.  In  all  other  respects  the  tenant  must  at  all  times  strictly 
observe  the  covenants,  or,  unless  it  be  expressly  otherwise  pro- 
vided, he  may  be  incessantly  harassed  with  vexatious  actions 
for  trifling  breaches.  He  must  alsp  observe  the  directions  of 
the  Game  Act,  and  unless  he  have  express  permission,  must  not 
sport  or  allow  others  to  do  so.  («)  The  precautionary  measures 
to  be  observed  by  a  tenant,  in  case  he  should  be  threatened  with 
proceedings  to  recqver  the  estate  by  an  adverse  claimant,  will 
be  considered  in  the  next  chapter.  (/) 

5.  Preeaotton-  5.  Another  precautionary  measure  is  that  by  Carriers,  who, 
reUitin"to'c?  -  ^*  ^^^  been  long  held,  may,  by  giving  a  proper  notice,  qualify 
rien.  their  contract,  and  limit  or  entirely  get  rid  of  their  general  Ha* 

bility  for  losses  unless  paid  a  reasonable  compensation  for 
trouble  and  risk,  (a)  Since  the  late  act,  1 1  Geo.  4  and  1  Will.  4. 
c.  68,  the  liability  of  carriers  is  however  regulated  by  that  act, 
though  we  will  shordy  notice  the  previous  decisions*  It  was 
held  that  a  carrier  s  notice  will  not  protect  him  from  kis  own 
individual  mis/eazance,  gross  negligence,  or  contravention  of 
an  act  of  parliament,  as  of  the  porterage  act,  (i)  and  by  a 


(r)  Leedi  ▼.  Ch$etham,  1  Simoru,  146. 

(«)  1  &  2  W.  4,  c.  Sf,  sect.  19. 

(i)  3  Bmr.  &  Adolp.  408,  409,  as  to 
Notice  tf  ProeetUingi, 

(a)  Carriers  were  allowed  by  law  power 
to  lUnit  or  entirely  determine ;  C^oy  ▼. 
Watau,  %  H.  Bla.  ir9B ;  Jtell  v.  Motm- 
tarn,  4  East,  574;  Nieholtim  ▼.  Willan, 
5  East,  bdIT ;  WyuM  v.  RoiUcet,  9  Smith, 
lOt ;  Riehmrditm  ▼.  SewfU,  Id.  SOS ;  Clarke 
V,  Grujf,  Id.  6t$ ;  Mavwe  ▼.  Todd,  1  Staric. 
R.  7S :  4  Campb.  2f  3,  S.  C. 


(6)  See  instances  of  such  tMtauatf  or 
grou  negligence,  Birkett  v.  WiUan,  t  Bar. 
&  Aid.  S56;  Duff  and  etken  v.  Bmdd» 
6  Moore,  469 ;  Rowe  v.  rouii^,  f  Bio.  ic 
Bing.  177 ;  BaCam  v.  Donamt^  4  B.  & 
Aid.  SI ;  Gameit  v.  WiUaih  5  Bar.  9t. 
Aid.  53  i  SUat  v.  Fagg,  Id.  349;  WtiglU 
▼.  SneU,  Id.  360  ;  BoddtnhoM  ▼.  Bannett, 
4  Price,  31 ;  Lowe  v.  Booth,  13  Price, 
329;  Smith  v.  Home,  «  J.  B.  Moore,  IS; 
8  Taunt  144,  S.  C. 
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clause  in  the  recent  act  the  same  rule  is  enforced  and  extended     CHAP.  V. 
to  loss  by  felonious  acts  of  the  carrier's  8ervant8.(c)  awlyMea9vile§. 

Where  a  carrier  gave  notice  by  printed  proposals  that  he  ""^ 

would  not  be  answerable  for  certain  valuable  goods,  if  lost,  "  of 
more  thim  the  value  of  a  specified  sum,  unless  entered  and  paid 
for  as  such,**  and  goods  of  that  description  were  delivered  to 
him  by  A.,  who  knew  the  conditions  but  concealed  the  value, 
and  pi^d  no  more  than  the  ordinary  price  of  carriage  and 
booking ;  it  was  held  that  the  carrier  was  neither  liable  to  the 
extent  of  the  sum  specified,  nor  to  repay  the  price  actually 
paid  for  the  carriage  or  booking,  (d) 

It  was  held  that  the  notice  must  be  expressly  or  in^liedly 
communicated  to  every  individual  to  be  affected  by  it;  but  when 
a  notice  is  given  under  the  recent  act,  it  is  expressly  provided, 
that  all  persons  shall  be  affected  by  the  same,  without  proof  of 
actual  knowledge,  (e)  One  usual  mode  was,  to  stick  up  boards 
with  the  notice  printed  upon  them,  in  large  characters,  at  the 
coach  offices  and  warehouses,  or  places  where  the  goods  were 
received  for  carriage,  and  at  each  termini  of  the  journey.  But  it 
was  held  that  this  alone  would  not  suffice,  without  proof  that 
the  party  sending  or  to  receive  the  goods,  or  his  agent,  had 
actually  read  such  notice,  or  that  it  has  been  pointed  out  or  its 
terms  stated  to  him.  The  notice  must  have  been  brought  home 
to  such  party,  or  the  carrier  would  continue  liable,  as  if  no 
notice  had  been  given.  {/)  However,  the  notice  to  a  vendor 
or  a  principal  was  considered  equivalent  to  a  notice  to  the 
vendee  or  agent,  and  vice  versA.  (g)  It  was  not  sufficient  to 
show  that  a  notice  was  exhibited  in  the  carrier's  office,  where 

(c)  11  Geo.  4  and  1  W.  4,  c.  68,  f.  8,  port,  488,  489,  in  notes. 

Id)  Clay  Y,  Willm  and  othen,  1   H.  Bla.  «98.    The  Dotioe  was  that:  <«  WiUau  Form  of  car- 
and  Co.  humbly  beg  leave  to  inform  their  friends  and  the  public  tfiat  cash,  plate,  j\^^  notice  be- 
jewcls,  writings,  or  any  such  Icindof  valuable  articles,  they  will  nH  be  meemmtabU  for  &  foi^  ^^  gfat. 
&Mt  cfmon  than  5Z.  vaUe,  wiku  tntered  at  tueh,  and  a  panny  inmrancB  paid  for  each  ^  Geo.  4  and 
pomnd  vakaa,  when  delivered  to  the  book-keeper  or  other  person  in  trust  to  be  eon-  ^  y^m,  4,c.68. 
▼eyed  by  any  carriage  that  runs  at  the  above  inn.'* 

The  saine  rule  was  estobUshed  in  VichaUon  v,  WiUan,  6  East* s  R.  507,  whera  the 
notice  was  as  follows : 

*'  Take  notice,  that  the  proprietors  of  coaches  transacting  bosiness  at  this  office  will  j^notber  form  of 
not  be  accountable  for  any  passengcrN  luggage,  money,  plate, jewels,  watches,  writings,  carrier's  notice* 
goods,  or  amy  package  ttohaUver  (if  lost  or  damaged),  above  the  value  of  5L,  unless 
insured  and  paid  for  at  tlie  time  of  delivery,  and  demanded  in  one  month  after  such 
damage  was  sustained."  See  also  a  similar  dccbion  on  a  carrier's  notice  of  this 
dcacription,  fyell  v.  Mountain,  4  East's  R.  370 ;  and  see  a  whaijingm^i  notice  that  he 
would  not  be'  responsible  for  loss  by  fire,  Msoin^  v.  Todd,  4  Caropb.  ttS ;  1  Stark.  R. 
7S,  S.  C. ;  but  which  seemed  unnecessary,  as  whtnfimgert  and  carriers  are  not  in  general 
liable  for  loss  occasioned  by  accidental  fire  after  they  liave  arrived,  and  are  in  their 
poasesalon  rather  as  vMrehoummm  than  carriers;  Ganido  v.  The  Trent  Naoigatum, 
4  Term  R,  681. 


(a)  11  Geo.  4  and  1  Wm.  4,  c,  63,      Mayhew  v.  Eamee,  3  B.&  Cres.  601. 
ff.  post,  489,  in  notes.  (g)  Mooing  v.  Todd,  1  Stark.  R.  ' 

(/)  Drnvii  V.  WiUan,  t  SUrk.  R.  <79 ;     4  Campb.  2S5»  S.  C, 
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CHA^.  V,     die  goods  were  delivered  by  a  porter,  akhough  the  porter  could 

AMMiAs^aM.  ^^^^  *"^  ^*^  ^^^^  ^^^  notice,  if  in  fact  he  never  did  read  it  j 

' for  the  carrier  should  have  requested  the  porter  to  read  it,  or 

state  the  contents  or  purport  to  him.  (A)  The  notice  must 
always  have  been  large  and  easily  legible,  especially  in  the 
important  parts,  (t )  Still  less  would  notices  given  at  the  termini 
of  a  journey  be  sufficient,  when  the  goods  were  deUvered  at  an 
intermediate  place.  (^)  It  was  held  that  notices  in  the  Gazette 
might  be  read  in  evidence  on  the  behalf  of  a  carrier,  but  diat 
they  were  very  weak  and  inadequate  notices,  unless  it  were 
shown  that  the  consignor  or  consignee  was  in  the  constant  habit 
of  reading  the  same.  (/)  With  respect  to  notice  in  a  newa- 
paper^  that  was  considered  no  evidence  of  notice,  unless  it  were 
shown  that  the  party  was  in  the  habit  of  reading  that  paper  ;(i!ii) 
and  even  proof  that  he  had  for  three  years  taken  in  a  news- 
paper in  which  once  a  week  the  notice  was  advertised,  would 
not  always  satisfy  a  jury  that  the  party  was  aware  of  the  notice, 
because,  as  was  observed,  few  people  read  all  the  advertise- 
ments in  a  newspaper.  (»)  And  it  was  held,  that  evidence  of 
the  general  notoriety  of  the  fact  of  notice  having  been  given,, 
and  still  less  that  all  carriers  usually  had  given  notice,  would 
not  be  sufficient  where  there  was  no.  other  reasonable  ground 
upon  which  to  infer  that  a  particular  party  had  seen  or  heiund 
of  the  particular  notice,  (o)  And  if  a  carrier  had  given  two 
notices,  limiting  his  responsibility,  but  varying  in  their  terms,  he 
was  bound  by  that  which  was  the  least  beneficial  to  him8df.(|9) 
ThepreMnt  But  now  the  law  regulating  and  limiting  the  common  law 

r«HeV'^^^^^^^^^^^   liabiUty  of  carriera,  is  fixed  by  the  recent  act  11  Geo.  4  and 
lity  anderti  G.  1  Wm.  4,  c.  68,  which  protects  carriers  from  liability  in  case  of 
c.  68.(9)   *        *^®  loss  of  certain  specified  articles,  exceeding  the  value  of  ten 
pounds,  (excepting  loss  by  the  felony  of  the  carrier's  servants, 
or  his  own  personal  default,)  unless  the  party  delivering  the 

Qi)  Jems  w.   Williams,  2  Stark.  5t;  cle  of  property  of  the  deicriptioiu /0U0W- 

Davit  V.  WiUan,  Id.  ¥79.  ing ;  that  is  to  say,  gold  or  silver  coin,  or 

(«)  Clayton  ▼.  Hunt,  3  Campb.  f7 ;  any  gold  or  silver  in  a  mannfactofed  or 

ButUr  V.  aeame,  2  Campb.  415.  unmanufactured  state,  or   any   piecioua 

(k)  Gougtr  V.  Jolly,  Holt's  C.  N.  P.  317.  stones,  jewellery*  watches,  docks,  or  time- 

(/)  Leeson  v.  UoU,  1  Stark.  R.  186 ;  pieces  of  any  description,  trinkets,  billa, 

Jenkins  v.  Blitard,  Id.  418;   Milner  ▼.  £nglish,    Scotch  or  Irish    bank  bills  or 

Baker,  2  Stark.  255;  RowUy  v.  Borne,  S  notes,  or  of  any  other  bank;  orders,  notes 

Bing.  3.  or  securities  for  payment  of  moaey;  £0- 

(m)  Id.  ibid.  glish  or  foreign  stamps,  maps,  writingy, 

(n)  i^tw/ey.v.  Homr.S  Bing.  2.  title  deeds,  paintings,  engravings,   pic- 

(0)     Semble,     Gorham    v.    Thompstm,  tures,  gold  or  silver  plate  or  plated  arti- 

Peake*s  Rep.  42.  des,  glass,  china,  silks  in  a  manof«ctu«ed 

(p)  Munn  V,  BakcTt  2  Stark.  R.  255.  or  umnanufactared   state,    and  wbethef 

(9)  The  statute  11  Geo.  4  and  1  Wm.  4,  wrought  up  or  not  wrought  up  with  other 

c.  68.  s.  1,  euactSp  **  that  no  mail  con-  materials;  furs  or  lace,  or  any  of  them, 

tractor,  stage  coach  proprietor,  or  other  contained  in  any  parcel  or  package  which 

common  carrier  by  land,  for  liire,  shall  be  shall   have  been  delivered,  either  to  be 

liable  for  the  loss  of  or  injury  to  any  arti-  carried  for  hire  or  to  accompany  the  per> 
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4^^ 


goodg  d§claite  the  vaUte  and  isffer  to  pay^  if  required^  an  extra     CHAP.  v. 
charge  for  carriage ^  but  requires  that  the  notice  of  the  in-  aiiyMeaburm. 


SOD  of  anj  passenger  in  an^  mail  or  stage 
coach,  or  other  public  convejrance,  idAm 
the  vaiM9  of  such  article  or  articles,  or 
property  aforesaid,  contained  in  such  par- 
cel or  package,  AnU  txcmd  the  sum  cfUn 
pounds,  unless  at  th^  time  of  deliver}/  thereof 
at  the  office,  warehouse,  or  receiving  house 
of  such  mail  contractor,  stage  coach  pro- 
prietor, or  other  common  carrier,  or  to  his, 
her  or  their  book-keeper,  coachman  or 
other  servant,  for  the  purpose  of  being 
carried  or  of  accompanying  the  person  of 
any  passenger  as  aforesaid,  the  vahe  and 
nature  of  swh  article  or  articles,  or  pnh 
perty,  shall  have  been  declared  by  tlie  per- 
son or  penons  irndiog  or  delivering  the 
same,  and  sacb  increased  charge  as  herein- 
after mentioned,  or  an  engagement  to  pay 
the  same,  1m  aocepted  by  the  person  re- 
ceiving such  parcel  or  package. 

Sect,  f  enacts,  that  when  any  parcel 
containing  any  of  the  said  articles  shall  be 
so  delivered,  and  its  value  and  contents 
declared  as  aforesaid,  and  such  value  shall 
exceed  the  sum  of  lOi,,  it  shall  be  lawful 
for  snch  mail  contractors,  stage  coach  pro- 
prietors, and  other  common  carriers,  to 
demand  and  receive  an  increased  rate  of 
charge,  to  be  notified  hy  some  notice  affixed, 
in  le^le  characters,  in  some  public  and  nm- 
qncuous  part  of  the  office,  warehouse  or 
other  receiving  house,  wliere  such  parcels 
or  packages  are  received  by  tbem  for  the 
parpose  of  conveyance,  stating  the  in- 
creased rates  of  charge  rec|oircd  to  be  paid 
over  and  above  the  ordinary  rate  of  car- 
riage, as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  th6  safe  con- 
veyance of  such  valuable  articles  ;  and  all 
persons  sending  or  delivering  parcels  or 
packages  containing  such  valuable  articles 
as  aforesaid,  at  such  office,  shall  be  bound 
by  nuh  natioe,  without  further  proof  of  the 
same  having  come  to  their  knowledge. 

Sect.  S  enacts,  that  when  the  valae 
shall  have  been  so  declared,  and  the  in- 
creased rate  of  charge  paid,  or  an  engage- 
ment to  pay  the  same  shall  have  been 
accepted  as  hereinbefore  mentioned,  the 
persons  receiving  such  increased  rate  of 
charge,  or  accepting  such  agreement,  shall, 
if  thereto  required,  sign  a  receipt  for  tlie 
package  or  parcel,  acknowledging  ilie 
same  to  have  been  insured,  which  receipt 
sliall  not  be  liable  to  any  stamp  duty ;  and 
if  such  receipt  shall  not  be  given  when 
required,  or  such  notice  as  aforesaid  shall 
not  have  been  affixed,  the  mail  contractor, 
stage  coach  proprietor,  or  other  commou 
carrier  as  aforesaid,  shall  not  have  or  be 
entitled  to  any  benefit  or  advantage  under 
this  act,  but  shall  be  liable  and  respousi- 
blc  as  at  the  common  htw,  and  be  liable 
to  refund  tlie  increased  rate  of  charge. 


Sect.  4  enacts,  that  no  public  notice  or 
declaration  heretif&re  made  or  hereafter  to 
be  made,  shall  be  deemed  or  construed  to 
limit  or  in  anywise  affect  the  liability  at 
ODmraon  law  of  any  such  mail  contractors, 
stage  coach  proprietors,  or  other  public 
common  carriers  as  aforesaid,  for  or  in 
respect  of  any  articles  or  goods  to  be  car- 
ried and  conveyed  by  them ;  but  that  all 
and  every  such  mail  contractors,  stage 
coach  proprietors,  and  other  common  car- 
riers as  aforesaid,  shall,  from  and  after 
1st  Sept.  A.D.  18S1,  be  liabfe  as  at  the 
common  law,  to  answer  for  the  loss  of  any 
injury  to  any  articles  and  goods  In  respect 
whereof  they  may  not  be  entitled  to  the 
benefit  of  this  act,  any  public  notice  or 
declaration  by  them  made  and  given  con- 
trary thereto,  or  in  anywise  limiting  such 
liability  notwithstandine* 

Sect  5  enacts,  that  for  the  purposes  of 
this  act,  ev«'v  office,  warehouse  or  receiv- 
ing house,  which  shall  be  used  or  appointed 
by  any  mail  contractor  or  stage  c(Kich  pro- 
prietor, or  other  tucA  common  carrier  as 
aforesaid,  for  the  receiving  of  parcels  to 
be  ccmveyed  as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiving  house,  ware- 
house or  office  of  such  mail  contractor, 
stage  coach  proprietor  or  other  common 
carrier,  and  that  any  one  or  more  of  such 
mail  contractors,  stage  eoaeh  proprietors  or 
amunou  carrier,  shall  be  liable  to  be  sued 
by  his,  her  or  their  name  or  names  only ; 
and  that  no  action  or  suit  commenced  to 
recover  damages  for  loss  or  injury  to  any 
parcel,  package  or  person,  shall  abate  for 
the  want  of  joining  any  coproprietor  or 
copartner  in  such  mail,  stage  coach,  or 
otlier  public  conveyance  by  land,  for  hire 
as  aforesaid. 

Sect.  6  provides,  that  nothing  in  this 
act  contained  shall  extend  or  be  construed 
to  annul,  or  in  anywise  atfect  any  ipeejai 
contntet  between  such  mail  contractor, 
stage  coach  proprietor  or  common  carrier, 
and  any  other  parties,  for  the  conveyance 
of  goods  and  merchandizes. 

Sect.  7  provides,  that  where  any  parcel 
or  package  shall  have  been  delivered  at 
any  soch  office,  and  the  value  and  con- 
tents declared  as  aforesaid,  and  the  in- 
creased rate  of  charges  been  paid,  and 
such  parcels  or  packages  shall  have  been 
lost  or  damaged,  the  party  entitled  to  re- 
cover damages  in  respect  of  soch  loss  or 
damage,  sliall  also  be  entitled  to  recover 
back  such  increased  charges  so  paid  as 
aforesaid,  in  addition  to  the  value  of  such 
parcel  or  package. 

Sect.  8  provides,  that  nothing  in  this 
act  shall  be  decined  to  protect  any  mail 
contractor,  stage  coach  proprietor  or  other 
common  carrier  for  hire,  from  liability  to 
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CHAP.  V.  creased  charges  that .  may  be  required  shall  be  affixed  in  the 
aetMbasubis.  otface,  and  of  which,  when  so  affixed,  every  person  is  bound  to 
''""'""'*""*""^  take  Dotice,  but  it  provides  that  the  act  shall  not  affect  $peeial 

eaniracts.  It  then  declares  that  all  oifier  notices  then  already  or 
thereafter  to  be  given  shall  not  protect  a  carrier  from  liability, 
excepting  when  so  given  under  the  terms  of  the  act,  viz.  when 
certain  specified  articles  exceed  the  value  of  10/.  and  when  such 
notice  has  been  duly  affixed ;  but  as  to  any  other  goods,  or  even 
the  specified  articles,  when  under  the  value  of  10/.,  carriers  ean^ 
not  by  any  notice  protect  themselves  from  the  ancient  common 
law  liability.  The  act  however  allows  effect  to  any  express 
special  contract  made  with  a  carrier,  and  according  to  the  terms 
of  that  contract.  The  statute  then  authorizes  an  action  for 
loss  against  any  one  proprietor,  and  excludes  a  plea  in  abatement 
of  nonjoinder,  and  provides  that  if  loss  ensue,  then  not  only  the 
declared  value,  but  also  the  money  paid  for  extra  insurance  shall 
be  recoverable;  but  entitles  the  carrier  to  require  proof  of  the 
value  of  the  package  lost,  and  authorizes  him  to  pay  money  into 
Court. 

Since  this  act,  carriers  requiring  an  increased  charge  usually 
affix  in  their  offices  and  circulate  cards  giving  notice  sa  in  the 
forms  in  the  notes,  (s)    It  is  settled  by  prior  decisions  that  no 


answer  for  the  loss  or  kijarv  to  any  goods 
or  articles  whatsoever,  ansing  from  the 
feUnwui  acti  of  any  ooacbmaii,  guard, 
book-keeper,  porter  or  other  serrant,  in 
his  or  their  employ,  nor  to  protect  any 
such  coachman,  guard,  book-keeper  or 
other  servant,  from  liability  from  any  loss 
or  injury  occasioned  by  his  or  their  own 
pinomat  neglect  or  misconduct. 

Sect.  9  provides  and  enacts,  that  such 
mail  contractors,  stage  coach  proprietors, 
ur  other  common  carriers  for  hire,  shall 
not  be  concluded  as  to  the  value  of  any 
such  parcel  or  package  by  the  value  so 
declared  as  aforesaid,  but  that  he  or  they 
shall  in  all  cases  be  entitled  to  require 
from  the  party  suing,  in  respect  of  any 
loss  or  injury,  prorf  ef  ihit  actual  vaitM  of 
the  contents  by  the  ordinary  legal  evi- 


dence, and  that  the  mail  contractors,  stage 
coach  proprietors,  or  other  common  car- 
riers as  aforesaid,  shall  be  liable  to  such 
damages  only  as  shall  be  so  proved  at 
aforesaid,  not  exceed  ins  the  declared  va- 
lue, together  with  the  increased  cliargeSy 
as  before  mentioned. 

Sect.  10  enacts,  that  in  all  actions  to 
be  brought  against  any  such  mail  contrac* 
tor,  stage  coach  proprietor,  or  other  com- 
mon carrier  as  aforesmd,  for  the  loss  of  or 
injury  to  any  goods  delivered  to  be  car- 
ried, whether  the  value  of  such  goods  shall 
have  been  declared  or  not,  it  shall  be  law- 
ful for  the  defendant  or  defendants  lo  pajf 
mane^  into  Court,  in  the  same  manner  and 
with  the  same  effect  as  money  nay  be 
paid  into  Court  in  any  other  action. 

Sect.  11  declares  the  act  lo  be  public* 


Form  of  public  '^)  ^^  pursuance  of  an  Act  of  Parliament  passed  in  the  firstyear  of  the  reign  of 
notice  at  a  wag-  William  the  Fourth,  cap.  68,  intituled,  "  An  Act  for  the  more  effectual  protection  of 
son  office,  sta£  Vkv^  Contractors,  Stage  Coach  Proprietors,  and  other  Common  Carriers  for  hire, 
kiK  what  extra  (^guinst  the  loss  of  or  injury  to  parcels  or  packages  delivered  to  them  for  conveyance 
charges  are  re-  "''  custody,  the  value  and  contents  of  which  shall  not  be  dechured  to  them  by  the  owners 
quired  when        thereof," 

certain  articles  "^etiet.  is  fcerofr^r  gtoon,  That  for  any  package  to  be  conveyed  for  hire,  or  to 
sent  are  of  more  •ccompany  the  person  of  any  passenger,  containing  gold  or  silver  coin  of  this  realm 
than  10(«  value.  ^^  ^  ^^S  foreign  state,  or  any  gold  or  silver  in  a  manofiictured  or  unmuiufoc- 

tured  state,  or  any  precious  stones,  jewellenr,  watches,  clocks,  or  time-pieces  of 
any  description,  trinkets,  bills,  notes  of  the  Governor  and  Company  of  Uie  Bank 
of  £ngland,  Scotland,  and  Ireland,  respectively,  or  of  any  other  bank  in  Great 
Britain  or  Ireland ;  orders,  notes,  or  securities  for  payment  of  money,  English  or  Fo- 
reign ;  stamps,  maps,  writings,  title-deeds,  paintings,  engravings,  pictures ;  gold  or 
silver  plate  or  plated  articles,  glass,  china,  siUls  in  a  manufactured  or  unmanufiwlored 
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action  can  be  supported  against  the  postmaster-general  for  tbe     CHAP.  V. 
loss  of  bills  or  bank-notes  stolen  out  of  letters  put  into  the  A^^Mtls^vKM. 
post-office ;  (0  and  therefore  it  is  a  proper  precaution  to  remit 
such  documents  in  haWes  by  diflferent  conTeyances.  (ti) 

6.  Carriers  have  not  a  genera/ jfen  for  the  carriage  of  successive  6.  StipuUtioDt 
packages,  unless  they  expressly  so  stipulate,  and  communicate  ud^*|^ri'^' 
the  same  to  each  customer,  and  he  acquiesce;  consequently  mIc« 


M« 


•tote,  and  whether  wroogbt  up  or  not  wroogbt  up  with  other  materMli,  furii  or  laoe» 
or  any  of  tliem,  to  a  greater  amount  m  value  uum  Ten  Pounds,  the  incrmued  duarge  aver 
mmi  above  the  eammon  and  erdinaru  ehargefer  carriage  U  atfoUowi : — 

for  anj  distance  not  exceeding  For  each  Poond  Steriiog  in  value, 

50  miles the  sum  of  One  Hal^nny. 

75  miles     • .     .  •     •  •  Three  Farthings. 

100  miles One  Femiv. 

150  miles Three  Hal^nce. 

SOO  miles Seven  Farthings. 

S50  miles Two  Pence. 

NoTici. — In  parsnanceof  an  Act  of  Parliament  passed  in  the  first  year  of  the  reigii  Another  form  of 
of  his  Majesty  King  William  the  Foorth,  cap.  68,  intituled,  "  An  Act  for  the  more  waggon  carrier's 
eiiectnai  Protection  of  Mail  Contractors,  Stage  Coach  Proprietors,  and  other  Common  nouoeon  acaid. 
Carriers  for  hire,  against  the  loss  of  or  injury  to  Parcels  or  Packages  delivered  to  then 
for  conveyance  or  custody,  the  value  and  contents  of  which  shall  not  he  declared  to 
them  by  the  Owners  thereof," — 

Notice  iM  hereby  given,  That  for  any  package  or  luggage  containing  gold  or  silver 
coin  of  this  realm,  or  of  any  foreign  state,  or  any  gold  or  silver  in  a  manufactured  or 
onmanofactured  state,  or  any  preciotis  stones,  jewellery,  watches,  clocks^  or  tine-pioces 
of  any  description,  trinkets,  bills,  notes  of  the  Governor  and  Company  of  the  Banks  of 
EngUnd,  Scotland,  and  Ireland,  respectively,  or  of  any  other  Bank  in  Great  Britain 
or  Ireland,  orders,  notes,  or  securities  for  payment  of  money,  English  or  Foreign 
stamps,  maps,  writings,  title-deeds,  engravings,  gold  or  silver  plate,  or  plated  articles, 
silks  in  a  manufactured  or  unmanufactured  state,  and  whether  wrought  up  or  not 
wrought  op  with  other  materials,  furs,  or  lace,  or  any  of  them,  to  a  greater  amount  in 
value  than  Ten  Founds,  (he  increased  charge,  over  and  above  tbe  common  and  ordi- 
nary charge  for  carriage,  is  after  tbe  rate  of  lS«.6d«  for  every  hundred  pounds  declared 
value  :  for  any  package,  containing  china,  pictures,  or  paintuigs,  an  increased  charge, 
after  the  rate  of  U.  for  every  lOOi.  declared  value :  for  any  package,  containing  glass, 
an  increased  charge,  after  the  rate  of  l5/.*for  every  lOOL  declared  value :  and  tlie  glass 
to  be  packed  in  the  presence  of  the  clerk,  agent,  or  other  servant  of  the  carrier. 

Notice  if  alto  herAy  given.  That  any  person  or  persons  sending  aquafortii,  tpirit  of 
vitriol,  or  any  other  ardent  tphite,  must  write  on  the  direction  the  contents,  and  make 
the  same  known  to  the  book-keeper  at  the  time  of  delivery ;  otherwise,  if  any  damage 
shall  arise  therefrom,  the  proprietors  of  tlie  waggons  will  look  to  the  person  sending  the 
same  for  indemnification. — AUgoodt  vhieh  thaUbe  delivered  for  the  fitrpote  of  being  car- 
ried, will  be  eontidered  at  general  lient,  and  tultfect  not  only  to  the  money  due  for  the  ear- 
riage  ef  tueh  particular  gocdt,  but  alto  to  the  general  balance  due  from  the  retpective 
oteners  to-  the  proprietor  of  the  waggoM.— Goods  suffered  to  remain  in  either  of  his 
warehouses  more  ihmn  forty-eight  hourt  after  their  arrival,  will  be  at  the  sole  risk  of  the 
respective  owners  thereof. — All  goods  directed  to  be  left  till  called  fnr,  will  be  sold  at 
the  expiration  of  One  Year,  to  defray  the  expenses  chargeable  thereon. — Claims  for 
damage  must  be  made  within  Thru  Uayt  after  the  delivery  of  tbe  goods,  or  the  pro- 
prietor will  not  he  answeral>le  for  the  same.— Loss  by  leakage  of  casks  will  not  be 
accounted  for. — ^The  proprietor  will  not  be  accountable  for  damage  sustained  by  car- 
riages of  any  description,  nor  will  he  undertake  the  conveyance  of  any  horse  or  other 
animal ;  and  should  any  horse  or  other  animal  be  entmsted  to  tbe  drivers  of  his  wag- 
gons, it  must  be  at  the  risk  of  the  persons  entrusting  it.   ' 

[N.  B. — ^Tbe  other  side  of  the  card  related  to  the  carriage  of  other  goods  without 
extra  charge.] 

(()  Lane  v.  Cotton,  1  Salk.  l7 ;  Whit'     of  different  parties  being  in  possession  of 
field  V.  Lord  Le  Despencer,  Cowp.  754.  the  halves,  Chitty  on  Bills,  8  ed.  t85|  286. 

(tt)  See  the  consequences  of  loss,  and 
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^Mba^bm.  b^^  a  lieny  but  abo  to  makeanexpress  and  particolar  contract  to 
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secure  suob  Ueit»(«')  So  in  any  other  ease,  where  the  established 
law  or  usage  of  trade  will  not  okarly  give  a  general  tien^  it  is 
advisable  not  only  to  give  a  public  notice  in  print  or  writing 
''  that  tha  goods  of  all  persons  dealing  with  the  party  in  Ms 
trade,  and  whedwr  belonging  to  the  customer  or  i&  any  oiher 
peream  or  persone,  (y)  or  in  which  he  ie  m-any  reeped  inierested, 
wheth^  fop  a-  lien  or  otherwise,  or  which  may  be  in  the  pos* 
session  of  the  advertiser,  or  whether  going  to  or  from  his  ma- 
nufactory or  premises,  must  be  understood  to  be  and  will  be 
subjeet  to  a  general  lien  for  all  monies  due  to  the  advertiser, 
as  well  from  the  customer  as  from  any  person  or  persons  enti- 
tled to  or  interested  in  such  goods.^  (z)  It  has  been  held  that 
any  person  afterwards  dealing  with  a  party  who  has  given  such 
public  notice,  and  having  knowledge  of  the  same,  must  be  taken 
to  have  assented  to  the  terms  and  impliedly  to  have  entered 
into  an  agreement  to  the  same  efiect.(a)  But  the  most  pru- 
dent course  is  for  a  trader  always  to  have  evidence  of  an 
express  contract  with  each  customer  to  the  above  eflfect.  In 
general  a  lien  cannot  be  sold  {except  perhaps  in  eases  of  an 
cuhanee  of  money  on  the  deposit  of  perishable  commodities  (b)  ). 
Therefore  carriers  and  all  persons  entitled  to  a  general  or  even 
a  particular  lien,  should  expressly  stipulate  for  a  power  to  sell 
the  same,  and  prescribe  the  terms  of  sale,  in  case  the  lien  be 
not  satisfied,  (c)    For  without  such  express  power  the  party 


fx)  Wright  V.  Snell,  3  Bar.  &  Aid,  350; 
RuAfm-d  y.  Hadfield,  16  East,  519;  3 
Smith,  634 ;  7  East,  224 ;  3  Smith,  221. 
See  id.  the  form  of  a  carrier's  notice  to 
subject  goods  to  a  general  lien  ;  and  see  a 
form  in  Kirkman  v.  ShawcnM,  6  T.  R.  14, 
which  may  be  readilj?  applied. 

(3^)  It  was  held  that  because  the  notice 
di^  not  extend  to  **  goedi  to  whoauoentr 
belongivg"  the  lien  did  not  extend  to 
affect  goods  addressed  to  a  person  as 
factor,  which  evinces  the  expediency  of 
introducing  words  to  that  effect,  Wriglu 
▼.  Sneit,  5  B.,&  Aid.  360. 

(t^  See  a  form,  infra,  note  (e),  and  in 
Kvrkman  t.  Skawcroa,  6  T.  R.  14;  and 


see  Wriglajw.  Snell,  5  Bar.  &  Aid.  3.tO,  as 
fo  the  proper  contents  of  such  a  notice. 

(a)  Kirkman  v.  Shawcron,  6  T.  R.  14. 

(fy)  P<KA0ntrrv.i>ai0Mm,  Holt's C.N.P. 
383.  The  local  customs  of  Ijondon  and 
Exeter  Ruthorizing  an  innkeeper  to  sell 
a  horse  fur  bis  keep  constitote  an  excep- 
tion to  thb  rule,  Jonm  v«  Thttrhwt  8  Mod. 
172;  Bac.  Ab.  Inns,  and  Bum's  J.  Ale* 
houses,  XVI L  But  that  custom  only  pre- 
vails in  those  places,  and  not  .elsewhere, 
Id.  ibid. ;  Janei  v.  Ptttrle,  1  Stra.  557. 
It  is  tnbroitted  that  a  getieral  paaer  ofuU* 
ing  Ueni  under  prescribed  rules,  or  by 
permission  of  some  constitoted  authority, 
ougbt  to  be  enacted. 


Suggested  form       (0  Memorandum. — ^That  it  is  tliis  day  agreed  between  J.  B.  of,  &c.  and  C.  D.  of, 
of  agreement        ^^'  ^^^  certain  goods  [naming  or  deacrihing  ibem]  deposited  by  the  said  C.  D.  with 

stipulating  for  a  '^*  ^*  ^'  ^  security  for  the  repayment  of  £ and  interest  on,  &c«  slnN  be  held  by 

Hen  and  for  a       ^^  ^^  il.  B.  as  a  lien  and  itecurity  for  such  repayment ;  and  that  unless  the  said  mo- 
power  of  sale.      "^y  ^°^  interest  be  repaid  bv  the  said  C.  D.  on  that  day,  the  said  A.  B.  may,  after 

ten  days'  notice  in  writing  of  his  intention  so  to  do,  sell  the  said  goods  or  any  part 
thereof,  eitlier  by  public  auction  or  private  sale,  for  the  best  price  that  may  be  bid  for 
the  same,  either  in  one  or  several  lots ;  and  thereout  pay  and  satisfy  the  said  >moiiey 
and  inUrest,  and  all  charges  fur  warehouse- rooai,  insurance,  -  and  other  reasonable  et- 
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holding  the  lien  has  no  rights  either  at  hiw  or  in  equity^  to  sel     CHAP.T. 
the  commodity,  (d)  though  we  bear  every  daj^  of  public  notices  ^^^rM^^m. 
of  such  sales.    If  the  commodity  be  of  considerable  value,    "  " 
especially  if  it  be  of  a  perishable  nature,  and  the  debt  be  also- 
considerable,  then  if  express  authority  for  a  sale  has  not  been, 
nor  can  be  obtained,  it  may  be  expedient,  evoi  at  the  risk  of 
an  action  of  trover,  after  notice  of  the  intention  to  do  so,  to- 
sell;  and  in  case  the  party  be  sued  for  that  conversion,  then  to 
bring  a  cross  action,  and  move  to  set  off  one  judgment  against 
the  other ;  but  still  the  party  so  proceeding  will  have  to  pay 
the  costs  of  die  action  against  him.  (e) 


In  cases  of  express  or  implied  coniracU  it  frequently  occurs  Precautionary 
that,  in  order  to  perfect  the  right,  it  is  incumbent  on  the  party  JJh^^^f  of" 
who  claims  the  benefit  of  the. contract  to  secure  legal  evidence  contract. 

of  his  having  taken  certain  j^retfffiiiMiry  siep^* 

ft 

7*  Whenever  a  complete  right  to  claim  the  payment  of  a  sum  7.  The  mode  of 
of  money  or  the  delivery  of  goods,  or  the  performance  of  some  ^'^.^*"*  * 
other  act,  which  another  engaged  to  pay,  deliver^  orperformi  de-  cedent 
pends  on  the  previous  or  concurreni  performance  of  another  act 
by  the  person  in  whose  favour  the  contract  was  made,  he  mnst. 
be  prepared  to  prove  his  compliani^e  or  performance^  or  some 
excuse  for  his  omission,  before  be  can  call  on  the  other  party  to 
perform  his  engagement,  or  sue  for  the  breach.  The  thing  to  be 

penses  ;  or  the  said  A.  B.  may  mortgage  or  deposit  the  said  goods  or  any  part  thereof 
to  or  with  any  person  or  persons  whatever,  in  cnrder  to  obtain  a  sam  snfficient  to  repay 
the  said  money  and  interest  and  all  reasonable  charges  and  expenses;  and  in.the  mean* 
time  the  said  C.  D.  is  to  incur  all  risk  of  fire  or  loss,  neither  of  which  are  to  prejudice 
or  suspend  the  said  A,  B/s  right  to  sue  for  or  recover  the  said  money  and  interest  of 

the  said,  &c.    Dated  this day  of ,  a.d.  1853.  A.  B. 

CD. 
[N.  B. — If  the  object  of  the  agreement  be  of  tOL  value,  or  upwards,  and  not  relating 
to  the  sale  of  goods,  it  mu5t  be  stamped  with  an  agreement  stamp.] 

Memorandum. — It  is  agreed  between  A.  B,  of,  &c.,  calico  printer,  &c.,  and  C.  D.  of,  The  like,  for  a 
&c.  that  the  said  A,  B,  shall  at  all  times  hereafter  have  a  general  Hen  upon  and  right  to  general  lien  and 
all  Koods  and  property  whatsoever  that  shall  or  may  be  in  tlie  possession  of  the  said  power  of  sale. 
A,  B,t  or  be  coming  to  or  going  from  him  or  his  premises,  for  or  on  the  account  of  the 
said  C.  D.,  when  such  goods  shall  belong  or  shaH  have  belonged  to  the  said  C.  D:  or  to 
him  or  any  other  person  or   persons,    or  when  he   has   or   hath  had  any  right, 
interest,  authority,  or  claim  to  or  lien  upon  or  in  relation  to  such  goods  or  property ; 
and  that  snch  genind  Uen  shall  at  alt 'tines  constitute  and  be  •  secmity  to  the  said  A,  B. 
and  his  representatives  and  assigns,  and  to  any  new  partner  or  partners,  for  all  monies 
that  may  be  due  or  become  due  from  the  said  C.  D.  to  tlie  said  A.  B.  or  to  him  and' 
such  other  parties  in  any  way  respecting  the  trade  or  business  of  the- said  A,  B.  or  the 
said  C.  D,  or  on  any  other  account  whatever ;  and  that  if  at  any  time  the  sum  of 

£ ,  or  upwards,  shall  he  due  or  growing  due  from  the  said  C.  D.  to  the  said  A.  B. 

it  shall  and  may  be  lawful  for  the  said  A,  B*  after days'  notice,  &o.  [power  to 

iell,  a$  in  tka  ImstformJ] 

.(d)  A!K^49t,uoU(b),  fore  a  party  holding  alien  should  thnst 

(e)  Bat  this  proceeding  will  require     expose  himself  to  an  actioii. 
particular  coiuideration  in  each  case  be- 
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CHAP.  V.     £fs^  done  is  termed  in  law  a  condiiion  precedent*  and  which  are 
ARxMzAtvRn*  fts  various  as  contracts  thetnseWes,  and  always  are  suosianiiauy 

governed  by  the  bargain 'and  intention  between  the  parties, 
though  there  are  certain  technical  rules  which  assist  in  their 
construction.  (/*)  Good  sense  and  a  little  consideration  of 
what  properly  in  each  transaction  ought  to  hejirst  done  by 
each  party  in  any  case,  according  to  the  intention  of  the  par- 
ties, will  enable  almost  any  person,  without  any  knowledge  of 
technical  rules  of  law,  to  decide  what  it  is  incumbent  on  him  to 
do,  and  if  he  be  wisely  disposed  to  avoid  litigation,  he  will  do 
rather  more  than  the  strict  law  would  require.  It  very  gene- 
rally occurs  that  the  party  ultimately  to  be  the  plaintiff  in  an 
action  on  the  contract  must  be  prepared  to  show  that  be  has 
actually  performed  or  observed  the  act  to  be  first  done  or 
omitted  by  him,  or  at  least  done  all  that  it  was  incumbent  on 
him  to  execute  towards  the  completion  of  that  act,  and  that 
the  other  party  has  by  his  conduct  discharged  him  from  doing 
more,  or  dispensed  with  and  excused  any  further  perform- 
ance, (g) 

The  familiar  instances  of  the  former  are — ^if  B.  promise  A. 
to  pay  him  a  sum  of  money,  or  to  do  any  other  act  ** provided^ 
or  **on  condition^*  that  A.  first  perform  another  act,  A.  cannot 
sue  B.  without  averring  and  proving  that  he  did  or  offered  to 
do  the  act  first  to  be  performed*  As  if  B.  promise  to  deliver 
goods  to  A.  for  such  a  price,  A.  cannot  sue  B*  for  the  nondeli- 
very without  showing  that  he  offered^  or  at  least  was  ready  to 
pay,  and  that  B.  had  notice  of  such  readiness,  and  was  requested 
by  A.  to  deliver  the  goods,  it  being  incumbent  in  such  case  on 
A.  to  show  his  readiness  to  pay,  and  to  go  to  B.  and  demand 
the  delivery,  and  not  on  B.  to  carry  the  goods  and  tender  them 
to  A.  (A)  So  if  the  promise  were  to  pay  money  in  consideration 
that  the  plaintiff  would  execute  a  release,  it  must  be  shown  that 
such  a  release  was  executed  or  acceptance  of  it  refused ;  (t)  or 
rather  that  a  draft  was  sent  to  the  defendant  for  his  approval  or 
alteration,  and  that  he  refused  to  return  it  to  be  engrossed,  or 
declared  he  would  not  receive  it,  or  do  what  he  engaged  to  per^ 
form*  (k)  It  has  been  supposed  that  where  a  vendor  has  deli- 
vered an  abstract  showing  a  proper  title,  and  such  title  has  been 
made  out  by  proper  deeds  and  documents,  it  is  incumbent  on  the 


(/)  See  the  oUtr  rules  and  decisions  Back  ▼.  Oimii,  5  T.  R.  409. 

collected  in  Comj^n's  Digest,  tit.  Pleader,  (i)  CoUint  v.  Gibbs,  t  Borr.  899 ;  Smiih 

and  the  more  modern  cases,  1  Chitty  on  ▼.  Wilun,  8  East,  457. 

Pleading,  361  to  S65.  W  Jwe$  ▼.  BareUty,  Doogl.  684 ;  PU- 

(g)  .^ncf  V.  tktrday,  t  Doogl.  684.  lipt  v.  FuMing,  S  H.  Bla.  1S5  ',  SmUh  ▼. 

(h)  RctPMM  Y.  Jghmm,  1  £ast,  205 ;  fFOwfi,  8  East,  443. 
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purchaser  to  tender  a  canveya$ice  to  the  vendor ;  but  this  is  not     CHAP.  V. 
essential,  and  it  would  suffice  to  tender  and  deliver  a  draft  of  a  ^^t  M ilsu  ru. 
proper  conveyance  to  the  vendor  for  his  approbation  previous 
to  engrossment ;  and  then,  if  he  refuse  to  approve  and  return 
it  for  engrossment,  it  will  be  unnecessary  to  incur  the  expense 
of  engrossment,  (/) 

It  is  essential,  independently  of  litigation,  well  to  consider 
what  must  be  done  by  a  party  when  his  opponent  refuses  to 
complete  the  contract,  and  dbpenses  with  the  necessity  for  the 
intended  plaintiff  doing  any  more  on  hb  part;  for  in  practice 
frequently  much  unnecessary  and  useless  trouble  and  expense 
are  incurred.  Thus,  if  immediately  after  a  person  has  agreed 
to  purchase  an  estate,  he  should  explicitly  declare  that  he  will 
not  complete  his  contract,  it  will  be  quite  unnecessary  for  the 
vendor  even  to  send  an  abstract  of  his  title,  and  still  less  to 
tender  a  formal  conveyance  executed,  or  ready  to  be,  or  even 
a  draft  executed  by  him.  (m)  But  if  the  evidence  of  such  posi- 
tive declaration  be  doubtful,  then  an  abstract  should  be  deli- 
vered within  a  reasonable  time ;  and  then,  in  case  it  be  re« 
turned,  or  if  the  drafl  of  a  conveyance  be  not  sent  by  the  pur- 
chaser to  the  vendor  for  his  approbation,  it  will  suffice  for  the 
vendor  to  serve  a  notice  of  his  readiness  to  convey,  and  to 
appoint  a  named  day  for  that  purpose ;  and  if  such  notice  be 
not  attended  to,  then  the  vendor  has  a  perfect  right  of  action  or 
to  file  a  bill  for  specific  performance  without  executing  any 
conveyance.  So  where  a  vendor  or  party  has  to  execute  a  deed 
as  a. condition  precedent,  it  is  not  absolutely  necessary  to  ex« 
excute  it,  but  it  suffices  to  send  a  draft  purporting  that  all  pro- 
per persons  will  be  parties,  (//)  and  accompanied  with  a  request 
for  the  other  party  to  peruse  and  approve  it  by  a  named  day : 
and  if  the  latter  neglect  to  return  it,  there  will  be  no  legal  ne- 
cessity for  engrossing  or  executing  a  stamped  copy,  especially 
if  the  party  declare  he  will  not  complete  or  pay.  (o)  But  in  all 
these  cases,  where  the  complainant  stops  short  in  the  actual  full 
performance  of  the  condition  precedent,  he  must  be  well  assured 
that  he  can  prove  that  the  other  party  either  prevented  his  per- 
formance or  rendered  it  unneeeeeary  by  his  neglect,  or  that,  in 


(I)  Sogden's  V.  Ac  P.  8th  ed.  fSI.  action  for  not  accepting  a  lease,  that  all 

(m)  Smo»d  ▼.   WiUo(k,  b  £aat»  198 ;  peraoot  having  an^  interest  wefe  parties 

Lmmda  v.  Bnm,  Sittings  alter  T.T.  1810,  in  the  lease  or  deed  tendered,  see  Rum- 

1  £sp.  R.  189 ;  Duke  of  St.  Albm't  ▼.  hall  v.  Wrigh*.  1  Car.  &  P.  589. 

Shore,  1  H.  Bla.  «70  ;  Sogd.  V.  &  P.  (o)  Jonn  ▼.  Barclay,  DougU  684,  688 ; 

8  ed.  f  SS.  1  Saond.  920,  note  4  ;  Smith  r.  WiUon, 

(n)  When  it  is  essential  to  show,  in  an  8  East,  44S. 


CHAF«  V.     tlie  language  of  the  law,  he  dUoharged  the  plaintiff  from  per- 
ABTJVluiQsw.  fonnance  on  his  part  of  the  condition  precedent,  (p) 

8.  When  a  g.  With  rospect  to  the  necessity  for  giring  a  Noiiee  or  maicifig 

•He^or'eipe- *'    A  requesi,  the  rules  of  law  are  most  evidently  founded  on  good 
dient  meases  of  gense  and  so  as  to  accord  with  the  intention  of  the  parCiea. 

The  giving  notice  in  certain  cases  obviously  is  in  the  nature 
of  a  condition  precedent  to  the. right  to  call  on  the  other  party 
for  the  performance  of  his  engagement,  whether  his  contract 
were  express  or  implied.  Thus  in  the  famUiar  instance  of  UUb 
of  esDchange  and  promissory  notes,  the  implied  contract  of  an 
indorser  is,  that  he  will  pay  the  bill  or  note  provided  it  be  not 
paid  on  presentment  at  maturity  by  the  acceptor  or  maker, 
(being  the  party  primarily  liable,)  and  provided  that  he  (the 
indorser)  has  due  noiue  of  the  dishonour,  and  without  which 
he  is  discharged  from  all  liability ;  consequently,  it  is  essential 
for  the  holder  to  be  prepared  to  prove  affirmatively  that  9uch 
noiiee  teas  given^  {q)  or  some  facts  dispensing  with  such 
notice,  (r).  Whenever  the  defendant's  UabUity  to  perform  an 
act  depends  on  another  occurrence  which  is  beH  known  to  the 
plaini^,  and  of  which  the  defendant  is  not  l^ally  bound  to 
take  notice,  the  plaintiff  must  prove  that  due  notice  was  in  fiict 
given.  («)  So  in  cases  of  insurances  on  ships,  a  notice  of  oion* 
donment  is  frequently  necessary  to  enable  the  assured  plaintiff  to 
pvoceed  as  for  a  total  loss  when  something  remains  to  be  saved, 
in  relation  to  which,  upon  notice,  the  insurers  might  themselves 
take  their  own  measures.  To  avoid  doubt  or  ambiguity  in  the 
terms  of  the  notice,  it  may  be  advisable  to  give  it  in  writing,  {q) 
and  to  preserve  evidence  of  its  delivery,  as  in  the  case  of  notices 

(p)  Heflkam  v.  £. /.  CMipwiaf.  1 T.  R.     ^TaontSO;  Fmrjyi.Wmmm,  STaoaS. 
638  ;  Jone$  t.  Barclay,  Doagi.  684,  687»      70;  Smith  w.  WUum,  8  East,  443. 
686 ;  Co.  Lk.  f06  (6) ;  Boioa  ▼.  Howe, 


Notice  that             (s)  Sir,  Ckinfftrd, 
corn  boosht  is         Wbereai  on  the day  of ,  ▲.  d.  lut,  you  agreed  with  me  to  par- 
ready  for  deli-     ci»s^  <um1  to  fetch  away  from  my  farm,  titiMife  at  ,  twenty  qoarters  of  certain 

Tery,  and  re-  wheat,  as  soon  as  the  same  should  have  been  threshed  and  dressed  and  ready  for* 
quest  to  take  delivery,  and  to  pay  for  the  same  £  — "—  per  quarter ;  now  I  herebv  give  yoo  notiea 
away  the  same,  ^^  ^  *^^  quantity  of  wheat  has  been  thictbcd  and  dnascd*  and  oath  been  and  ia 
or  that  it  will  be  ^^^7  ^^^  delivery  to  you  pursuant  to  such  bargain,  and  I  hereby  requut  yoa  on  or 
resold.*  before  the  —  day  of  -^—  instant,  to  send  for  and  fetch  away  the  said  quantity  of 

wheat  and  to  pay  for  the  same,  or  1  shall  iromediatelv  afterwards  re-sell  the  same  and 

commence  an  action  against  yoa  to  recovw  the  loss,  if  any,  npon  soch  re-nle,  and  all 

eipcnacs  and  damages  for  yoar  bmach  of  eonlract.    Dated  this  —  day  of  -^— ,  a.  i>. 

To  Mr.  C.  D.  at .  Yoor's,  &c  A.  fi." 

(r)  Ruihtm  v.  AtpiruiU,  Doogl.  679.  (i)  Landie  v.  Robertmm,  7  East,  231. 


♦  Langfort  ▼.  Admnistraton  tf  Tiler,   1  Salk.  113;  hot. see  Greava  v.  Ashlin, 
3  Campb.  4t6. 
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of  the  dvbonour  pf  a  Idl.  The  form  of  tlie'liotioe'may  be  as 
subscribed,  but  it  must  necessarily  vary  in  its  tmnas  aeoording 
to  the  circumstances  of  each  case«(0  Sa»  in-order  to  entitle  a 
fmcty  to  insist  upon  a  strietandexaetp^oimMoe  of  atientaot 
on  the  fixed  day  for  completing  it,  and  •  /eHiom  lo  vetiun  a 
{deposit  as  forfeited,  a  reasonftbie  notioe  «MMt  be  given  of  the 
iqtention  to  insist  on  precise  performa&eei  or  he  will  be  conn- 
dered  as  having  waived  such  strict  right.  («)  So  .if.  a  lessee  or 
a  purchaser  be  sqed  for  the  recovery  of  the  e^tate^.and  he  hMe 
a  remedy  over  agsinst  a  third  person,  upon  a  covenant  for 
quiet  enjoyment,  it.is  expedient  (although  not  absohitely  neees* 
sary)  to  give  the  latter  notice  of  the  proceeding,  referring  to 
such  ccfveaant;  but  that  proceeding  will  be  more  properly  con- 
ludered  in  the  next  chapter,  {x) 


CHAP.V. 
PBaoAVTiotr- 


9.  So  with  respect  to  the  neceauty  Ibr  a  Request,  it  depends  9.  When  a  n- 
on  the  express  or  implied  stipulation  of  the  parties ;  thus  if  B*  bnecesmr^r 
sell  to  A,  a  horse,  to  be  paid  for  on  delivery.  A.,  in  an  action  for  ad^'iM^c^  *" 
the  noBrdeUvery  of  the  horse,  must  aver  and  prove  a  prevkme  tracts. 
request  toB.  to  deliver  the  same;  (y)  or  it  must  be  Shown  that 
B.  has  incapacitated  himself  from  peHbrming  his  contract,  as 
that  he  has  resold  and  delivered  the  horse  to  aoother  pert 
SOD*  (s)    So  on  a  general  promise  to  marry,  it  is  necessaffji  to 
show  a  request  to  marry,  or  a  dispensation  by  the  parties 
marrying  another  person,  or  abwdntely  refusing  to  marry  at  any 
time,  (a) 

In  general  when  a  debt  exists  payable  immediately,  the  law 
does  not  require  any  demand  or  request  to  pay  it  before  the 
commencement  of  an  action,  (b)  and  it  is  the  legal  duty  pf  the 
debtor  to  find  out  and  pay  his  creditor;  and  this  doctrine 
extends  even  to  a  negociable  bill  of  CKchange,  though  the  ac- 
ceptor may  not  know  who  is  the  holder,  and,  consequently,  an 
action  may  be  commenced  against  him  without  even  tendering 
the  biU  for  payment,  (c)  But  whco>  by  the  express  terms  of 
the  contract,  a  previous  ifemaiMf  is  necessary,  it  must  be  made; 
and  at  all  events,  unless  the  debtor  be  about  to  abscond,  the 


(t)  See-  the  fono,  ante*  496»  pole  (q) ; 
SMtitm  r.  Jwmall,  Dougl.  079,  680; 
iMtr  ▼.  SMidkni»  t  SMind.  117;  Com. 
Dig.  Pleader,  C.  75 ;  1  Cbittj's  Pleading, 
S60to36S. 

(tt)  Carpenter  ▼.  Blandford,  8  Bar.  & 
Gfei.575. 

(x)  ^ImUh  T.  Cwipten,  S  Bar.  &,  Addp. 
407 ;  and  see  3  Term  R.  S74. 

(y)  Back  ▼.  Owen,  5  T.  It  409 ;  Rawson 


▼.  Jebmen,  1  Eattv  904. 

(s)  Bawdell  ▼.  Fmdm,  10  Eaat.  8S9 ; 
Amory  ▼.  Bndriek,  &  Bar.  &  AM.  •>1<S. 

<«)  Seymour. v.  GarUide,  9  Doaf^  &  Ry* 
55 ;  ante,  57,  note  (n),  and  438,  note  (0). 

(b)  Birks  v.  Trippett,  1  Saond.  S3 ; 
Capp  ▼.  Laneostfr,  Cro.  Eiia.  548. 

(c)  Id.  ib. ;  Wegerdefe  v.  ITmiic,  1 
Sera.  223;  Cbitty  on  Bi£b,  Sth  edit  991, 
39i ;  *ed  qu€re,  see  suggoslbns,  id.  ib. 
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CHAP.  V.     courts  would  censure  the  commencement  of  an  ac^n  wtdiout 
A^TM'.liruEM.  previous  request. 

A  regaesij  like  a  notice^  may  as  well  be  in  wrUing  and  in  the 

subscribed  form^  varying,  however^  necessarily  according  to  the 

circumstances  of  each  case,  {d) 

Demand  or  re-       Before  the  commencement  of  an  action  at  law  or  filing  a  trill 

or  to^ra/^r'  ^^  equity /or  an  account  against  a  partner,  or  a  fiietor,  or  agent, 

it  is  ezpedienty  if  not  necessary,  to  demand  an  account,'  such  a 
previous  demand  is  essential  with  regard  to  costs  in  equity. 
In  general,  upon  a  bill  in  equity  praying  nothing  but  a  discovery, 
it  has  been  held  that  the  defendant  is  entitled  to  costs,  and 
those  as  between  attorney  and  client  (^)  But  Mr.  Justice 
Buller  thought  the  rule  thus  lud  down  was  too  general,  and 
was  of  opinion  that  if  the  plaintiff  is  entitied  to  the  prayed  dis- 
covery, and  goes  fir^  to  the  defendant  to  ask  for  the  accounts 
he  has  in  justice  a  right  to,  if  the  defendant  refuse,  and  the 
plaintiff  is  thereby  compelled  to  file  a  bill  for  a  discovery,  he 
ought  not  to  have  the  costs  thus  vezatiously  occasioned  by  his 
own  obstinate  resistance  of  just  disclosure ;  but  that  if  die 
plaintiff  ^rst  files  his  bill  without  trying  to  get  the  dis- 
covery in  that  way  in  which  men  acting  with  each  other  ougki 
first  to  ask  their  rights,  he  ought  to  pay  costs.  (/)  In  a  case 
at  law,  the  counsel  complained  of  the  hardship  of  the  rule,  that 
a  plaintiff  in  equity  should  be  oUiged  to  pay  the  costs  0if  a 
discovery,  upon  which  Lord  Kenyon  observed  (hat  be  had  once 

1  May,  18SS. 
Saggetted  form       (d)  Sir, — I  beg  to  refer  700  to  tbe  agreement  between  as  of  tlie  — —  <Uj  of  — — « 
of  a  rt^uut  to      l^st*  bj  which  you  agreed  to  accept  from  me  a  lease  of  the  farm  therein  mentioned* 
eiecnte  a  opon  certain  teirmt  therein  speciBed.    Yon  will  herewith  receiTe  the  draft  of  a  proper 

counterpart  of  a  l^f^^t  prepared  b^  Mr.  — '•  my  solicitor,  in  conformity,  as  I  am  advised,  in  all  reapecCa 
lease,  &c.  ^i'^  ">c  terms  of  the  said  agreement,  and  I  request  your  immediate  perusal  and  appro- 

bation, or  if  you  should  think  that  the  terms  of  the*  draft  oagbt  to  be  allerad  In  any 
respect,  then  I  request  you  immediately  to  introduce  such  alterations  in  the  draftt  aiw 
if  they  should  be  proper  or  reasonable  I  will  forthwith  adopt  the  same  or  otherwise 
correspond  forther  with  you.    But  I  potitively  require  you  to  return  tbe  dnA  ap» 

proved  or  altered  on  or  bef  jre  the  -^^  day  of ,  so  that  the  same  may  be  engrossed 

and  ^tbe  lease  and  counterpart  executed  on  the  day  of next,  or  I  Siall  be 

under  the  necessity  of  immediately  commencing  legal  proceedings  against  joa* 
To  Mr.  &c.  xour^s,  &c. 

Dated,  &c 

Form  of  de-  ^' — ^7  claim  upon  yon  for  £ upon,  &c.  (here  state  the  natare  of  the  daim 

mand  of  pay*      generally.)  has  long  been  due  and  unsatisfied ;  and  as  there  can  be  no  well-founded 

nieiit.  objection  to  the  chum,  I  request  you  to  pay  the  amount  to  me  on  or  befofe  tbe > 

day  of ,or  without  any  farther  communicatioQ  either  from  me  or  my  attorney  (tlie 

expense  of  whose  letter  would  only  increase  the  costs)  legal  proceedings  will  be  issued 
on  the  day  following.    I  am.  Sir,  year's,  &c. 


(s)  Siwmottdt  r.  Lord  Kifmaird,  4  Ves.  416 ;  Lord  Eldon  approved  that  doctrine, 

jun.^716 ;  Cartrigkt  v.  Hatsly,  1  Ves.  jun.  1  Madd.  Cb.  Pr.  S17,  note  (y)  ;  and 

S93';  and  see  ante,  438,  439.  ants,  438, 439. 

(f)  Wmfmtuik  v.  B^jftr^  1  Ves.  jun. 
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heard  Lord  Mansfield  say^  he  thought  the  court  of  law  ought     chap.  v. 
to  allow  the  costs  paid  to  the  defendant  in  equity  as  costs  at  j^n" ^je^s^^js. 

law;  and  that  he  was  struck  with  the  propriety  of  the  observa- 

tion,  and  thought  it  would  be  a  good  rule  to  be  adopted,  {g) 
If  an  agent  do  not  render  his  accounts  within  a  reasonable 
time  after  request,  he  must  bear  the  costs  of  a  suit  instituted  to 
have  the  accounts  taken ;  and  it  will  not  be  any  excuse  for  him 
that  he  offered  to  pay  a  gross  sum  which  it  turns  out  would 
have  covered  all  that  was  due  from  him.  (A) 

10.  As  of  great  practical  importance,  it  is  advisahle  here  more  lo.  Kotices  of 
particularly  to  observe  upon  the  necessity  for  a  noiiee  to  perfect  b^ns^oJ^Jt"?"^ 
a  right  and  prevent  loss  in  case  of  the  non-payment  of  a  bill  of 
exchange  or  promissory  noie»  It  is  a  general  rule,  that  if  the 
acceptor  of  a  bill  or  maker  of  a  note  neglect  on  due  present* 
ment  to  pay  it  on  the  day  it  falls  due,  a  proper  notice  of  such 
nonpajftneni  must,  within  a  reasonable  time,  be  given  to  or 
forwarded  towards  the  drawer  and  indorsers  of  the  bill  and  the 
indorsers  of  the  note,  and  to  all  parties  to  those  instruments, 
and  even  to  the  mere  transferer  of  a  check,  (i)  This  time  is  now  , 
fixed  by  law*  The  notice  may  be  given  upon  the  day  of  refusal, 
especially  after  an  express  refusal;  it  must  be  given  or  for- 
warded on  the  day  after  the  dishonour  to  all  parties,  or  to 
such  of  them  to  whom  it  is  intended  to  resort  for  payment,  or 
at  least  to  the  last  indorser,  and  each  indorser  in  his  turn  must, 
an  the  day  after  he  receives  notice^  give  or  forward  to  his  im- 
mediate indorser  notice  of  such  dishonour.  Each  indorser, 
without  regard  to  the  number  of  the^m  or  the  nearness  of  their 
residence,  i^,  for  the  sake  of  certainty,  allowed  a  day,  or  in 
other  words  his  day,  that  is,  until  the  day  after  that  on  which 
he  received  notice,  to  communicate  or  forward  the  intelligence 
to  others,  {k)  If  a  party  receive  notice  of  the  dishonour  on  one 
day,  he  must,  if  the  next  indorser  reside  in  the  same  town,  or 
in  London  within  limits  of  the  three-penny  post,  give  the  notice 
or  put  the  letter  containing  it  into  the  post  soon  enough  on  the 
day  after^  that  it  may  be  actually  received  and  read  on  that 
day.  (/)  Where  the  next  indorser  does  not  reside  in  the  same 
town,  then  the  notice  is  to  be  sent  by  the  general  post,  or  if 
none,  by  a  special  messenger  or  next  best  conveyance,  and  it 

(g) Grant  Y.  Jackson,  iVeakcgB,.  903;  v.  Smth,  2  Bar.  &  Aid.  496;  GeiU  v. 

Mad.  Ch.  Pr.  217.  Jeremy ,  Mood.  &  M.  61 ;  Chittj  on  Bills, 

{h)  CoUyer  v.  Dudley,  1  Turn.  &  Ross.  8lh  edit  dlS  to  5?5. 
R.  421 ;  po$t,  509,  n.  (s).  (^>  Id.  ibid. 

(t)  Snuth  V.  MuUett,  2  Ctmpb.  eOS;  (i)  Dobree  v.  Eastwood,  3  Car.  &  P. 

Seott  w.  Lifford,  9  Eait,  347  -,  WiUiam$  2a0;   Vmie/i  v.  Mullett,  2  Camp.  308. 
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CHAP.  V.     suffices  to  put  the  letter  giving  it  idto  the  post-office  om  the  dmy 
ARY  MeIs^k^.  ^fi^  ^'^  party  so  doiog  has  himself  had  knowledge  of  the  diii< 

honour  of  the  bill  or  note;  and  it  is  not  necessary  to  forward 
notice  on  the  same  day  as  that  on  which  be  received  notice, 
although  there  might  be  abundant  time  to  have  done  so;(iii) 
and  if  there  be  no  post  on  the  day  after,  then  it  suffices  to  put 
the  letter  into  the  post-office  on  the  second  day.  (n) 

If  these  rules  be  not  strictly  observed,  the  person  guilty  of 
the  neglect  will  lose  his  remedy  against  the  party,  who  would 
otherwise  be  liable  to  pay  the  bill  or  note^  not  only  on  the  bill 
but  for  the'  debt  or  consideration  on  which  it  was  founded,  (o) 
unless  he  can  excuse  the  neglect  by  the  proof  of  some  accident 
or  particular  circumstance  not  attributable  to  hb  own  or  his 
agent's  neglect,  or  can  show  that  the  party  to  whom  notice  was 
not  given  in  due  time  has  no  right  to  object  to  the  want  of  it, 
because  he  had  no  effects  and  had  given  no  value,  and  that  the 
notice  would  have  been  of  no  utility  to  him;  circumstances 
which  sometimes  occur,  but  which  are  mere  accidents  not  to  be 
calculated  or  relied  upon  by  a  prudent  holder,  (p) 
Requisites  in  With  respcct  to  the  foTtn  of  the  notice  of  nonpayment, 
S^rwnL*^^^^      though  no  technical  words  are  prescribed,  yet  it  must  be 

explicit,  and  sufficiently  apprize  the  party  to  whom  the  notice 
is  addressed.  1st.  To  what  particular  bill  or  note  it  alludes, 
and  how  the  latter  was  a  party  to  it,  whether  as  drawer  or  in« 
dorser,  so  that  he  may  not  mistake  it  for  some  other  bill.  Sdly. 
It  must  state  or  describe  that  the  instrument  has  actually  been 
presented  for  payment;  and  Sdly,  that  it  has  been  refused 
payment  or  dishonoured ;  and  it  would  be  as  well  if  a  copy  of 
the  bill  be  forwarded  with  a  stateme.nt  of  the  terms  of  the 
refusal  to  pay.  It  has  been  recently  decided  that  a  letter  ftom 
the  attorney  of  an  indorsee  to  a  drawee,  dated  the  day  the  bill 
fell  due,  merely  containing  a  demand  of  pa3^ent,  without  stating 
that  the  bill  had  been  presented  and  refused  payment,  is  not 
sufficient.  (9)    Nor  is  a  notice,  stating  the  bill  to  have  been 


(m)  Williamt  v.  Smith  S  Bar.  &  Aid. 
496;  Darbishire  ▼.  Parker,  6  East,  3; 
Bray  v.  Ha4v>^er0,  5  Maule  &  Sef.  68. 

(n)  Geill  r,  Jeremy »  Mood.  &.  M.  61  ; 
Chitty  on  Bills,  8tb  edit.  518,  note  (a); 
and  Hawkes  t.  Sailer,  4  Bing.  715. 

(0)  See  all  the  above  cases,  and  Bridges 
▼.  Berry,  3  Taunt.  ISO ;  Reid  v.  Coatee, 
0  Brown's  Pari.  C.  264. 

(p)  Chitty  on  Bills,  8th  edit.  468. 

(f)  Hartley  ▼.  Ca$e  the  younger,  4  Bar. 
&  C.  3S9;  6  Dowl.  &  R.  505 ;  1  Car. 
&  P.  555,  8.  C.    The  plainUff,  in  older 


to  prove  notice  of  the  dishonour  of  \he 
bill  to  the  defendant,  (Case  the  younger, 
and  who  was  the  drawer,)  gave  io  evi- 
dence the  following  letter  from  the  plain- 
tifF,  who  was  an  indorsee,  and  dated 
the  ]6th  August,  18S4,  tlie  very  day 
on  which  the  bill  became  due:  *'  I  am  de« 
sired  to  apply  to  yon  for  the  payment  of 
the  sum  of  150/.,  due  to  myself,  on  a 
draft  drawn  by  Mr.  Case  on*Mr.  Case, 
which  I  itope  yon  will,  on  receipt,  dit* 
charge,  to  preveut  the  neeessity  of  law 
proceedings,  whidi  otherwise  will  imoM* 
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dhiwn  by  the  party  to  whom  the  notice  was  sent^  when  in  fact 
he  was  only  an  indorser,  sufficient,  as  it  mistated  the  fact.(r) 
So  where  the  holder's  attomies  wrote  to  an  indorser,  ^^  a  bill  for 
68SL  drawn  by  K.  upon  J,  and  bearing  your  indorsement^  haa 
been  put  into  our  hands  by  A,  with  directions  to  take  legal 
measures  for  the  recovery  thereof,  unless  immediately  paid  to 
your*8,  &c."  this  was  holden  an  insufficient  notice  of  the  dis- 
honour, because  it  did  not  state  expressly  or  by  necessary  im- 
plication that  the  bill  had  been  dishonoured ;  and  it  is  not  suffi- 
cient merely  to  say  that  the  holder  looks  to  the  indorser  for 


CHAP.  V. 

Pricaotiok- 
irvmsasuiim. 


diatel^  take  place."  Abbott,  C.  J.  at  t}ie 
trial,  was  of  opinion,  tbat  as  this  letter 
did  not  apprise  the  party  rf  the  fact  cf  dis- 
honour, but  contained  a  mer«  demand  of 
paymentt  it  vas  intufficimt,  and  the  plain- 
tiff was  nonsuited  ;  and  a  rule  for  a  new 
trial  having  been  granted,  Abbott,  C.  J. 
on  discharging  the  rule,  said,  "  There  is  no 
precise  form  of  words  necessary  to  be 
used  in  giving  notice  of  the  dishonour  of 
a  bill  of  exchange,  but  the  language  used 
roust  be  snch  as  to  convey  notice  to  the 


party  what  the  bill  is,  and  that  payment 
of  it  has  l>een  refused  by  the  acceptor. 
Here  the  letter  in  question  did  not  con- 
vey to  the  defendant  any  such  notice,  it 
does  not  even  say  that  the  bill  was  ever 
accepted,  we  therefore  think  the  notice 
was  insufficient." 

The  following  comprehensive  form  is 
suggested  as  expedient  to  be  adopted  upon 
the  dishonovr  of  an  inland  bill,  and  it  may 
be  readily  altered  and  adapted  to  every 
particnlar  case  :— 


No.  5»  Cornhill,  London, 
Dated  5th  July,  A.  D.  1831. 
Sir,  (or  Gentlemen,) 
I  hereby  give  you  notice  that  the  bill  of  exchange  dated  1st  May,  1831,  last  past,  Suggested  form 

drawn  hy  A,B.  of—,  in  the  county  of ,  on  C.  D.  of  No.  — , Street,  of  notice, 

London,  and  whereby  the  said  A,  B.  requested  the  said  C.  D,  two  months  after  the 
date  thereof,  to  pay  to  the  said  A,  B.  or  his  order,  iOL,  end  which  was  indorsed  by 
the  said  A.  J3.  to  £.  F.  of,  &c.  and  by  the  said  £.  F.  to  G.  H.  of,  &c.  and  also  by  the 
said  G.  H.  to  yoti,  and  also  by  yon,  and  whereof  I  am  now  the  lawful  holder,  was  on 
yesterday,  the  4th  day  of  July  instant,  duly  presented  to  the  said  C.  D.  for  payment 
thereof,  but  was  and  is  unpaid  and  dishonoured,  the  said  C.  D,  stating  that,  &c.  [aC' 
carding  to  the  answer  gtofn  to  the  noUuy]  and  I  request  you  immediately  to  pay  the 
amount  to  me,  to  prevent  the  expense  of  litigation,  which  will  otherwise  be  imme- 
diately incurred.  I  am,  Sir, 

Yrt.  OWy, 

L.M. 
To  L  K.  Merchant,  or  Messrs.  J.  K.  ^  Co,  [aeeording  to  the  fact"] 
at ,  in  the  county  of 


Ahbongh  it  is  certainly  unnecessary, 
and  not  the  practice,  to  frame  the  notice 
thus  formally ^  it  may  be  expedient ,  when 
time  and  circumstances  will  allow,  to  state 
the  residence  of  the  drawer  and  prior  in- 
dorsers  to  the  party  to  whom  the  notice 
is  given,  and  who  may  have  forgotten  the 
same,  so  as  to  enable  him  immediately  to 
forward  the  like  notice  to,  and  sue  them. 
A  duplicate  of  such  letter  should  be  kept, 
and  it  will  be  prudent,  for  fear  of  the 
death  of  one,  that  at  least  two  competent 
witnesses  should  examine  the  original 
letter  with  the  duplicate,  and  both  be 
able  to  swear  that  such  original  letter  was 
put  in  the  proper  post,  duly  directed,  and 
within  the  proper  time;  and  it  will  be 
advisable  to  avoid  the  necessity  for  numer- 
ous witnesses  and  complication  of  proof. 


which  sometimes  creates  iusunuonntable 
difficulty,  tu  let  tlie  very  same  two  persons 
who  saw  the  holder  sign  his  name  to  the 
original  and  duplicate  letter,  put  the  same 
in  the  head  or  proper  posl>office,  and  not 
to  employ  any  intervening  person.  See 
Hetheringtonv.Kemp,  4  Camp.  193,  Chitty 
on  Bills,  tit.  •'  Evidence." 

(r)  Beauchamp  v.  Cash,  Dowl.  &  RyL 
Ca.  Ni.  Pri.  3.  But  in  America,  where  a 
notice  of  dishonour  calling  the  note  Jotbam 
Coslipi^*!  note,  instead  of  Jotham  Cusli- 
man't,  and  describing  it  as  due  6th  Janu- 
ary, when  it  was  due  on  the  3d  Janu- 
ary, thejury  were  directed  to  find  for  the 
plaintiff  unless  they  thought  defendant 
was  really  misled.  Smith  v.  Whiting,  IS  ' 
Mais.  Rep.  6.    Bayl.  16%,  Amer.  c#it. 

IiL2 
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CHAP.  V.     payment,  (s)    But  a  letter  from  the  holder  to  the  payee,  who 
ARYMBAtuREf.  was  also  the  indorser  of  a  note,  in  these  terms; — ''Mr.  Ellis, 

(the  maker)  is  unahle  to  pay  the  note  for  a  few  days ;  he  says, 
he  shall  be  ready  in  a  week,  which  will  be  in  time  for  us,**  was 
held  to  be  a  sufficient  notice.  (0  And  in  America  it  has  been 
considered  that  a  trifling  mistake  in  spelling  a  name  or  in  stating 
a  date,  is  not  material,  and  therefore  where  the  notice  of  dis- 
honour called  the  note,  Jotham  Citshuig's  note,  instead 
of  Jotham  Cushmatii  note,  and  described  it  as  due  the  6th  of 
January,  when  it  was  due  on  the  3d  of  January ;  the  jury  were 
directed  to  find  for  the  plaintiff,  unless  they  thought  the  de- 
fendant was  really  misled,  (e/) 

In  practice  a  very  concise  form  of  notice  is  given,  and  it 
might  be  inconvenient  in  mercantile  affairs  to  require  any 
unnecessary  formal  words,  (x)  But  in  cases  of  dishonoured 
bills  or  notes  of  any  magnitude  it  would  be  advisable  to 
adopt  the  fuller  before  referred  to,(  y)  and  to  send  and  refer  to 
a  copy  of  the  bill  or  note,  and  state,  when  well  known  to  the 
writer,  the  residences  of  the  drawer  and  indorsers,  so  as  to 
enable  the  party  to  receive  the  notice,  immediately  to  forward 
the  like  notice  to  such  parties  and  sue  them.     Grreat  care  must 


(«)  Solarte  ▼.  Vahmer,  7  Bing.  .530  ;  5  S64. 

Moore  &  P.  475;  9  Law  Journal,  121  ;  <«)  Smith  v.  Whiting,  19  Mass.  Rep.; 

b  Car.  &  P.  47d,  S.  C.  6  Ba^l.  on  Bill,  16«,  Amer.  ed. 

(t)  Margetm  v.   Gable,  9  Chit.  Rep. 

A  short  form  of  <*)     .  N®- '  ^"^  S^"^  Chcapside,  Jd  Maj,  1833. 

notice  of  non-  ^*''» 

pavnientof  a  '^®  ^**'*  **"  A,  B,  for  50/.,  indorsed  bv  jou  and  which  fell  doe  yesterday,  and 

bill  or  note,  whereof  I  am  the  bolder,  was  yesterday  duly  presented  for  payment  to  the  said'  A.  B, 

and. dishonoured  by  him,  and  lies  in  my  hands  unpaid.  I  request  your  immediate  pay- 
ment of  the  amount  to  avoid  further  expenses.  Yours  obedientI\% 
To  Mr.  E.  F.  C.  H. 
No. ,  Fenchurcli  Street,  London. 

(y)  First  copy  at  the  top  tlie  bill  or  note,  with  the  indorsements,  then  proceed  as 
fallows ! — 
Suggested  full  Sir,  (or  Gentlemen,)  5lh  January,  1833. 

form  of  notice  I  hereby  give  you  notice  that  the  bill  of  exchange  (a  copy  of  which  is  superscribed) 

of  non-payment  dnicd  1  iJov.  183«,  last  past,  drawn  by  A.  B.  of,  &c.  [place  of  date  of  bill]  on  C.  D. 

of  a  bill  or  note,  of  Ko. ,  Street,  London,  and  whereby  the  said  A,  B.  requested  the  said  C.  I>. 

two  numlhs  after  the  dale  titereof,  to  pay  to  the  said  A,  B,,  or  his  order,  50i.  and 
which  was  indorsed  by  the  said  A.  B,  to  £  F.  of,  &c.,  and  by  the  said  £.  F.  to  G.  H, 
of,  &c.,  and  also  by  the  said  C.  H.  to  you,  and  also  indorsed  by  you,  and  whereof  I  am 
now  the  lawful  holder,  was  on  yesterday,  the  4tli  day  of  January  inst.,  duly  pre- 
sented to  tiie  said  C.  D.  for  payment  thereof,  but  was  and  is  unpaid  and  dishonouied, 
the  said  C.  D.  stating  that,  &c.  [according  to  the  answer  gtren  to  the  notary]  and  I 
request  you  instantly  to  pay  the  amount  to  me  to  prevent  the  expense  of  litigation, 
which  will  otherwise  itnmed lately  be  incurred.  I  am,  Sir, 

Yours  obediently, 
L.  AT. 
To  1.  K.,  Merchant,  or  Messrs  J.  if.  Sj  Ca.  (according  to  the  fact)  at  No.  -*, 
Street,  Cheapside,  Ltmdon,  or  at ,  near  — — ,  in  the  coqnty  of  -— -, 
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be  observed  correctly  and  fully  to  address  the  letter  containing  CHAP.  V. 
the  notice  to  the  proper  intended  partyi  for  any  mistake  occa-  aryMeasdbm. 
sioning  delay^  and  which  might  have  been  -avoided  by  due 
.  care,  will  deprive  the  holder  of  all  remedy  against  the  party  to 
whom  the  notice  ought  to  have  been  given ;  and  all  the  prior 
parties  to  whom  he  might  in  his  turn  have  given  notice  unless 
the  latter  have  direct  notice  from  the  holder.(z)  If  the  party 
reside  in  a  city  or  lai^e  town  the  direction  should  not  be  to  him 
at  that  place  generallyi  but  state  the  particular  street  or  part  of 
the  town  where  he  resides^  and  his  trade  or  occupation^  so  as 
to  prevent  the  risk  of  misdelivery,  which  might  at  least  occa- 
sion delay  in  the  proper  person  receiving  such  notice ;  therefore 
it  has  been  held  that  a  notice  to  an  indorser  thus^  ^'  Mr.  Haynes, 
Bristol/*  is  too  general  and  insufficient,  without  express  evi- 
dence that  the  proper  party  received  it  in  due  time,  because 
the  place  being  so  populous  there  may  be  many  persons  of  the 
same  name  there,  (a)  And  though  a  distinction  has  been  taken 
as  to  a  drawer^  who  himself  dated  his  bill  so  generally  as 
"  Manchester,"  it  was  considered  that  a  notice  directed  to  him 
equally  general  sufficed  ;  (&)  every  prudent  holder  should  in  all 
cases  ipake  active  inquiries,  and  write  the  fullest  description  on 
a  letter  giving  notice. (c)  It  has  been  suggested,  that  if  it  be 
proved  that  there  was  a  directory  for  the  place,  where  it  is  sup- 
posed the  drawer  or  indorser  resides,  then  that  the  adoption  of 
the  address,  given  in  such  directory,  might  perhaps  be  held 
sufficient.  (rT)  It  is  not  usual  to  advertise  the  dishonour  of  a 
bill  or  note  in  the  public  papers,  but  where  the  sum  is  consider- 
able, and  all  other  inquiries  after  the  indorser  have  failed,  it 
might  be  expedient  to  adopt  that  means  of  giving  notice. 

A  duplicate  of  the  letter  containing  the  notice,  and  of  the 
address  or  direction,  should  be  made  and  examined  with 
the  original  by  the  person  or  persons  who  will  deliver  or  put  the 
original  in  the  post,  and  who  must  be  and  continue  a  competent 
witness  to  prove  such  facts  ;  and  it  will  be  prudent,  for  fear  of 
the  death  or  absence  of  one,  that  at  least  two  competent  wit- 
nesses should  adopt  this  precaution ;  and  it  will  be  expedient 
for  each  to  mark  on  the  duplicate  the  exact  time  the  original 
was  delivered  or  put  in  the  post,  for  a  doubt  as  to  the  time,  as 
the  witnesses  swearing  it  was  either  the  1st  or  2d  day  in  the 
month,  would  be  fatal  ;(e)  and  it  would  be  advisable,  to  avoid 


(0  EtdaUe  V.  Sowerby,  1 1  East,  117.  (c)  Ha^I.  5th  ed.  iiSO. 

(tt)  Walter  V.  HajfTM,  Ry.  &  Moodj»  (d)  Id.  SSl. 

i49.  (0)  Lawton  v.  Shtrwood,  1  Starkt  fti 

{b)  Mann  v.  JRm,  Hy.  &  Moody,  S4d.  314. 


iM 


PRECAUTIONARY  MEASURES 


CHAP.  V.  the  necessity  for  afterwards  calling  nvunerpuB  witnesses,  and 
ABY  Mt  AST  aw*  complication  in  proof  of  every  link  in  the  chain  of  evidence,  to 
""""""■"■"^^  let  the  very  same  two  persons  who  saw  the  holder  sign  his 

name  to  the  original  and  to  the  duplicate  letter  or  notice,  deliver 
the  same  or  put  the  same  into  the  head  or  proper  post^ffice, 
and  not  to  employ,  as  is  generally  the  case,  any  intervening  per- 
son ;  (/)  for  if  several  persons  intervene,  all  must  be  called  as 
witnesses  in  case  of  the  trial  of  an  action,  and  if  any  one  be 
OBiitted  the  proof  will  be  insufficient,  (g) 

If  a  verbal  notice  only  is  intended  to  be  given  or  left,  it  must 
be  in  substance  in  the  same  terms  as  a  written  notice  and  affi>rd 
the  same  information.  It  tnay  be  left  at  his  counting-house  or 
residence,  or  delivered  to  the  party  himself,  or  to  any  person  at 
his  counting-house  or  residence,  and  apparently  there  as  a  clerk 
or  one  of  the  fSounily  domiciled  there ;  (A)  and  when  during  the 
usual  hours  of  business,  on  the  proper  day,  no  person  is  found 
at  the  counting-house  to  receive  the  notice,  it  suffices  to  be 
prepared  to  prove  that  diligent  inquhry  there  was  made  on  that 
day  for  the  purpose  of  giving  notice,  though  ineffectual;  (t)  and 
where  an  ineffectual  attempt  to  give  notice  has  been  made  at 
the  counting-house,  it  is  not  also  necessary  to  attempt  to  give  or 
leave  a  notice  at  the  residence  of  the  indorser.  (i)  However,  the 
more  prudent  course,  though  not  absolutely  necessary,  is  to 
leave  a  written  notice  as  well  at  the  residence  as  at  the  count- 


(/)  Hawka  v.  HalUr,  4  Bing.  7 15; 
htigendon  r,  Reedt  S  Campb.  479 ;  Hcther- 
ington  V.  Kemp,  4  Campb.  193. 

(g)  Tootey  v.WiUiamt,  Mood.  &  M.  1^9. 
In  a  case  in  December,  1827, 0.  H.  K.  B., 
ScarJett,  Attorney- General,  objected  that 
the  practice  of  a  private  office  as  to  leav- 
ing letters  in  a  box,  was  inadmissible, 
though  according  to  a  decision  of  I^rd 
Ellenborougb,  when  Garrow  was  Attor- 
ney«GeueraJ,  the  practice  of  a  puhlie  of- 
fice is  admissible.  Scarlett  objected  that 
ill  a  private  office  it  should  be  otherwise, 
as  the  principal  might  purposely  subtract 
the  particuIsAr  letter.  Lord  Tenterden 
tmd,  "  In  this  case  there  is  a  person  inter- 
venes between  tlie  copying  clerk  in  the 
letter  book  and  the  person  whose  duty 
H  is  to  take  it  to  the  post  office.  I  there- 
fore reject  the  evidence  of  the  practice  of 
the  office." 

To9sey  V.  WiUiami,  Mood.  &  M.  129. 
Where  the  practice  of  the  defendant's 
coanting-boase  was,  that  the  clerk,  after 
copying  a  letter  into  the  letter- book,  re- 
turned it  to  the  defendant  to  seal,  and 
that  he  or  another  clerk  carried  all  letters 
to  the  post-office,  but  there  was  no  parti- 
cular place  of  deposit  in  the  offi<»'  for 


such  letters,  and  nciUier  of  the  clerks  bad 
atiy  recollection  of  the  particular  letter 
o£^red  in  evidence^  though  they  swore 
that  tiiey  uniformly  carried  all  letters 
given  them  to  carry : — Held,  that  the 
entry. in  ibe  clerk's  writing  in  the  letter- 
book  of  a  letter  to  the  plaintiff,  could  not 
be  read  as  proof  of  such  letter  having 
been  sent  to  the  plaintiff.  Ltird  Tenter- 
den, C.  J. : — '*  I  have  great  reluctance  to 
refuse  this  evidence,  but  am  bound  to  do 
it.  The  practice  here  differs  from  that 
in  most  counting-houses.  If  the  duty  of 
the  clerk  had  been  to  see  the  letters  Iw 
copied  carried  to  the  post-office,  it  might 
have  done ;  but  here  there  is  somethiog^ 
else  to  be  done  afterwards,  and  that  by 
the  defendant.  There  is  not  enough  shewn 
to  render  the  letter  admissible."  Ver- 
dict for  tlie  plaintifi*.  Hagendon  v.  Beed, 
3  Campb.  379.  Hetherington  v.  Ktmpt  4 
Campb.  193* 

(h)  Crosse  v.  Smith,  1  Made  &  Selwyn, 
546. 

(0  Bancroft  v.  Hall,  Holt,  C.  N.  P. 
476 ;  Crosse  v.  Smiik,  1  Maule  &  S.  545 ; 
Goldmith  v.  Bland,  Bayl.  8th  ed,  946  } 
Cbitty,  3th  ed.  502,  n.  (e). 


IN  ANTICIPATION  OF  AN  INJURY.  505 

ing-home  of  every  mdorser,(A')  so  as  to  avoid  the  possibility  of    CHAP.  V. 
a  defence  that  the  parties  have  not  in  fact  received  in  due  time  aryMbasurm. 
ample  notice. 

1 L  Cases  very  frequently  occur  in  which  a  party  may  in  fact  ii.  Of  tender 
refuse  to  pay  money  or  perform  some  other  act  ofi  account  of  °  *"  «™">^y' 
acme  actual  or  pretended  risk  he  would  thereby  incur  of  being 
thereafter  sued  for  the  amount  by  some  third  person ;  in  these 
cases  it  is  sometimes  necessary  and  always  advisable  to  remove 
all  pretence  of  objection  by  tendering  adequate  indemnity.  With 
respect  to  lost  bills^  there  is  an  express  statute  prescribing  the 
nature  of  the  indemnity  in  certain  cases.  (/)  When  a  bill  or 
note  amtinues  hsi  there  is  in  general  no  remedy  at  law  ;  but  if 
adequate  indemnity  has  been  tendered  and  yet  payment  with- 
held, a  court  of  equity  will  enforce  payment,  and  subject  the 
party  to  costs  when  the  tendered  indemnity  has  clearly  been 
sufficient,  (m)     The  same  principle  applies  to  other  cases,  and  ^ 

the  offisT  of  adequate  indemnity  will  in  general  strongly  incline 
a  court  and  jury  in  favour  of  the  party  whose  offer  has  been 
rejected.  In  these  cases  it  suffices,  first,  to  send  a  description 
of  the  proposed  security  and  of  the  names  and  address  of  the 
proposed  obligors ;  and  if  not  expressly  rejected  then  the  draft 
of  the  proposed  security  should  be  sent  for  approbation,  and  if 
this  be  rejected  or  unattended  to,  it  will  not  be  necessary  to 
tender  either  the  proposed  security  already  executed,  or  even 
engrossed,  stamped,  on  parchment  or  paper.  (/»)  We  might 
here  notice  the  right  to  retake  goods  obtained  by  false  pre- 
tences, or  under  colour  of  a  fraudulent  purchase,  or  under 
colour  of  any  other  contract  that  has  turned  out  to  have  been 
invalid,  mnA  the  right  to  stop  goods  in  transitu  upon  discovery 
of  the  insolvency  of  the  purchaser  before  they  have  actually 
get  into  his  possession.  But  precautionary  measures  of  that 
nature  it  is  apprehended  will  be  more  properly  considered 
when  we  notice  the  preventive  remedies  by  act  of  the  parties 
after  an  injury  has  already  been  completed,  or  at  least  had  in- 
ception, and  which  will  be  found  in  the  seventh  chapter. 

(k)  Crone  v.  Smith,  1  Maille  &  S.  545;  338,  and    other  cases,  Chittjr  on  Bills, 

Banenft  v.  HaU,  Holt,  C.  N.  P.  476.  8th  ed.  «90. 
(0  9  &  10  Win.  3,  <:*  17,  s.  3.  (n)  Jona  v.  Barclay,  2  Dougl.  684 ; 

(m)  WalmtUy  v.   Child,  I  Ves.  sen.  ante,  494,  495. 
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ciiAi*.  V.         VI.  There  are  abo  many   pi-ecautionary   measures  to  be 
ary.Mla!»dr£9.  adopted  on  behalf  of  persons  hkely  to  become  defendants,  such 

as  leaders,  whether  in  cases  of  contract  or  in  cases  unconnected 


VI.  Of  prccau 
iions  by  an  ex- 
pected defend- 
ant. 


Ttiider  liow 
tu  be  made. 


with  contract^  or  in  compensation  for  an  involuntary  trespass,{o) 
or  by  Justices  and  others  under  the  general  Bcty{p)  or  under 
particular  acts  allowing  certain  officers,  as  those  of  the  C«s« 
ioms,{q)  or  Excise, {r)  &c.  to  plead  a  tender  or  pay  the  amount 
of  the  supposed  damages  into  court.  So  if  a  party  likely  to  be 
sued  in  the  Exchequer  by  bill  for  an  account  previously  tender 
an  adequate  sum,  he  may  then  in  some  cases  be  excused  the 
payment  of  costs,  (s) 

In  making  a  Tender  in  either  of  these  cases  errors  frequently 
occur  either  in  respect  of  the  money  not  having  been  suffi- 
ciently  produced  or  offered  to  be  paid,  or  of  some  condition  or 
qualification    having  improperly  accompanied  the  oSer,  and 


(o)  21  Jac.  1»  c.  16,  8.  5i  enacts* "  tluit 

ill  all  actions  uf  trespass  qnarc  elautnm 
fregH*  hereafter  to  be  brought,  wherein 
the  defendant  or  defendants  shall  disclaim 
in  his  or  their  pica  to  make  nny  title  or 
claira  to  the  land  iu  which  the  trespass  is 
by  the  declaration  supposed  to  be  done, 
'  rind  the  trespass  be  by  negligence  or  in* 
voluntarv,  tlie  defendant  or  defendants 
shall  be  permitted  to  plead  a  disclaimer, 
and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  or  olfcr  of 
sufficient  amends  fur  scch  trespass  before 
the  action  brought ;  whereupon  or  upon 
some  of  them  the  plaintiff  or  plaintiffs 
shall  be  enforced  to  j  jin  issue  ;  and  if  the 
said  issue  be  found  for  the  defendant  or 
defendants,  or  the  plaintiff  or  plaintiffs 
shall  be  nonsuited  the  plaintiff  or  plain* 
tiffs  shall  be  clearly  barred  from  tlie  said 
action  or  actions,  and  all  oth?r  suits  con< 
cerning  tlie  same.  Bat  this  act  only  ap« 
plies  to  trespasses  to  land,  and  not  to 
trespasses  to  personal  property.  fiaiVee 
V.  Vivath,  1  Stra.  549 ;  nor  to  trespasses 
committed  by  a  defendant  himteff.  Id. 
ibid.;  3  Lev.  37;  Vin.  Ab.  Trespass,  S.  a. 
54'2  ;  see  the  pleadings  on  this  statute, 
Williami  v.  Price,  3  Bar.  &  Adol.  693. 

(p)  34  Geo.  3,  c.  44,  s.  2,  enacts,  **  that 
it  shall  and  may  be  lawful  to  and  for  such 
justice  of  the  peace,  at  any  time  within 
one  calendar  month  after  such  notice 
given  as  aforesaid,  to  tender  amendt  to  tlie 
party  complaining,  or  to  his  or  her  agent 
or  attorney,  and  in  case  the  same  is  not 
accepted,  to  pUad  $ueh  tender  in  bar  to 
any  action  to  be  brought  against  him, 
grounded  on  such  writ  or  process,  toge- 
ther with  the  plea  of  not  guilty,  and  any 
other  plea  with  leave  of  the  Court ;  and 
if  upon  issue  joined  thereon  the  jury  shall 


find  the  amends  so  tendered  to  have  been 
sutiicieni,  then  they  shall  give  a  Terdict 
for  the  defendant ;  and  in  such  case,  or 
in  case  the  plaintiff  shall  become  nonsuit, 
or  shall  discontinue  his  or  her  action,  or  in 
case  judgment  shall  be  given  for  such  de* 
fendant  or  defendants  upon  demurrer, 
such  justice  shall  be  entitled  to  the  like 
costs  as  he  would  have  been  entitled 
unto  in  case  he  had  pleaded  the  general 
issue  only  ;  and  if  upon  issue  so  joined 
the  jury  shall  find  tlmt  no  amends  were 
tendered  or  that  the  same  were  not  suffi- 
cient, and  also  against  the  defendant  cm* 
defendants  on  such  other  plea  or  pleas» 
then  they  shall  give  a  verdict  for  the 
plaintiff  and  such  damages  as  they  shall 
think  proper,  which  he  or  she  shall  reco- 
ver, together  with  his  or  her  costs  of  suit." 

Sect.  4,  enacts,  **  that  in  case  such  jus* 
ticc  shall  neglect  to  tender  any  amends, 
or  shall  have  tendered  insufficient  amends 
before  the  action  brought,  it  sliall  and  maj 
be  lawful  for  him,  by  leave  of  the  oputt 
livbere  such  action  shall  depend,  at  any 
time  before  issue  joined,  to  pay  into  court 
such  sum  of  money  as  he  shall  see  fit, 
whereupon  such  proceedings,  orders  and 
judgments  shall  be  had,  made  and  given, 
in  and  by  such  court,  as  in  other  actions 
where  the  defendant  is  allowed  to  pay 
money  into  Court;  and  see  Chit.  Coll. 
Stat.  648,  649. 

(q)  6  Geo.  4,  c.  108,  s.  95,  96,  Cui^ 
ti^nu, 

(r)  «8  Geo.  3.  c.  Sr ;  7  &  8  Geo.  4, 
c.  53,  8. 116, 117,  Excise ;  and  see  6  Geo. 
4,c.  114,  s.  66,  as  to  officers  in  JSrttislk 
poueuhm  ednroad. 

(i)  2  Madd.  Ch.  Fr.  556,  557;  bnt 
see  ante,  499,  and  post,  509,  n.  (s) ;  Pearu 
V.  Green,  1  Jac.  fit  Wt  135* 
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which  the  law  considers  to  vitiate  the  tender.  Properly  the  CHAP.  v. 
exact  amount  of  what  is  admitted  to  be  recoverable  should  be  abyMiavi/rev. 
produced  and  counted  in  English  gold  and  silver,  (the  latter 
not  exceedingyb;/^  $hiHing8f){t)  or  in  foreign  coin  made  current 
by  proclamation ;  (u)  and  the  amount  should  be  named  to  the 
party  to  whom  the  offer  is  to  be  made,  and  if  possible  the 
money  laid  down  and  counted  in  his  presence  ;(a?)  though  if  he, 
afler  having  been  told  that  such  a  sum  is  about  to  be  paid  to 
him,  declare  he  will  not  take  it,  because  more  is  due,  that  dis- 
penses with  the  actual  production  of  the  money ;  (y)  but  a  mere 
dispute  respecting  the  amount  of  the  debt,  without  expressly 
dispensing  with  the  production,  will  not  excuse  the  omission, 
because  if  he  had  seen  the  money  produced  he  might  have 
been  induced  to  accept  it.(2r)  A  tender  of  bank  notes,  (a)  or 
even  a  provincial  bank  note,(&)  is  sufficient,  unless  objected  to 
at  the  time  on  that  account.  (6)  Properly  the  precise  amount 
of  pounds,  guineas  and  fractions  should  be  produced  in  gold, 
and  shillings  or  sixpences,  and  not  exceeding  five-pence  three- 
farthings  in  copper,  so  as  to  constitute  the  precise  amount  of 
the  debt;  and  although  it  has  been  held  that  a  tender  of 
20  guineas,  with  a  request  to  return  the  difference  of  15  gui^ 
neas,  is  a  good  tender  as  to  15  guineas,  because  the  creditor 
has  only  to  select  so  much  and  to  restore  the  residue ;  it  would 
be  otherwise,  if  the  tender  were  in  bank  notes  of  a  larger 
amount  than  the  debt,  and  would  be  insufficient,  because  it  may 
be  physically  impossible  for  the  creditor  to  take  what  is  due 
and  to  return  the  difference,  (c)  And  it  is  the  only  safe  course 
to  tender  the  fraction  of  a  pound  in  specie,  when  accompanied 
with  a  tender  of  a  bank  note  or  sovereign.  If,  however,  a  cre- 
ditor, to  whom  a  tender  of  a  bank  note  is  made  in  payment  of  a 
fractional  sum,  object  to  receive  it  merely  on  the  ground  of  the 
sum  offered  to  be  paid  being  less  than  the  sum  claimed,  then 
although  the  creditor  be  required  to  return  the  difference 
between  the  bank  note  and  the  fractional  sum,  it  has  been  held 


? 


'«)  56  Geo.  3,  c.  68r 

^ti;  Wade'$  case,  5  Coke's  Rep.  114, 
n.  (6). 

(f )  Brady  v.  Jonu,  $  Dow.  &  Ry.  305. 

(y)  Th&mas  v.  Evans,  10  East,  101 ;  3 
Bla.  C.  804,  n.  33 ;  Douglas  t.  Patrick, 
3  T.  R.  683. 

(s)  Dlckinsm  v.  Shee,  4  Esp.  R.  68. 
The  langaage  of  the  ancient  plea,  aver- 
ring a  tender,  is  obiulit,  S^e, 


(a)  Ptr  BuUer,  t.  ia  Wright  r.  Raid,  3 
T.  R.  654 ',  Grigby  ▼.  Oakm,  t  B.  &  P. 
536. 

(b)  Pdyglau  r.  OUter,  Law  J.  5,  Exdi. 
M.  T.  1831 ;  Chltty  on  Bills,  8tb  t6. 
554, 555,  and  Id.  801 ;  Peake's  Evi.  N.  P. 
3d  ed.  S59. 

(c)  Bettenbee  ▼•  Deris,  3  Caiupb.  70; 
Spif^  V.  Hide,  t  Campb.  181 ;  liobinmii 
V.  Cock,  6  TattDt  396. 
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p^&L^ v'mii-  ^  ^®  *  sufficient  lender,  {df)  A  tender  of  a  part  and  proposed 
aayMxasuam,  set-<^a8  to  the  residue  is  insufficient. (e) 

The  tender  most  be  unconditional  and  unquaMedi  because 
if  the  creditor  were  to  accept  it^  the  claim  for  any  residue  might 
be  thereby  prejudiced;  therefore  a  tender  of  a  named  sum,  in* 
Slating  at  the  same  time  on  a  receipt  in  fiiU^  {/)  or  upon  condi- 
tion that  it  sbalt  be  received  as  the  whole  balance  due,  (g)  or 
that  a  particular  document  shall  be  given  up  to  be  cancelled,  is 
tnsufficieiit.  (ty 

The  tender  shoidd  be  to  pay  on  behalf  of  the  debtor  a 
named  sum,  produced  and  offered  to  be  handed  over  ta  the 
creditor  wkhoni  mere;  and  to  avoid  the  risk  of  the  counsel  for 
the  plaintiff  being  able  on  cross-examination  of  the  witness 
called  to  prove  the  tender,  to  lead  him  to  say  that  it  was  in 
some  respects  conditional  or  quafified,  it  would  be  as  well  to 
accompany  the  tender  with  a  letter  in  the  form  stated  in  the 
note,  and  the  person  tendering  the  money  should  read  and  sub- 
scribe such  letter  as  a  witness  immediately  before  he  make  the 
tender,  and  the  creditor  should  have  notice  to  produce  the 
same  on  the  trial;  and  a  duplicate  and  the  delivery  of  the 
originali  and  the  service  of  the  notice  to  produce,  should  be 
proved  on  the  trial';  for  after  the  witness  has  thus  read  and 
subscribed  such  a  letter,  a  jury  would  scarcely  believe  that  he 
verbally  vitiated  the  tender  by  annexing  to  it  any  qualifi- 
cation. (0) 

A  tender  cannot  be  efkd^aaSiy  pleaded  if  sX  any  instant  after 
the  debt  became  due  the  party  was  not  ready  to  pay,  and  espe- 


(d")  Saundert  v.  Graham,  Gow's  Ca.  Ni. 
Pri.  1«1 ;  Biaek  ▼.  Smith,  Peike's  H.  88  j 
BfUenbee  v.  Davit,  S  Caropb.  70 ;  Robin^ 
son  T.  Cook,  6  Taunt.  S36. 

(e)  Brady  v.  Jona,  3  D.  &  R.  305. 
Defendant  tendered  seven  sovereigns  in 
pnyment  of  a  demand  of  6/.  17t.  Qd.,  and 
said  to  plaintiff,  "  there  taka  3'our  de* 
mand/'  and  at  the  same  time  delivered  a 
counter  claim  upon  plaintiff  of  li.  os,  and 
plaintiff  taid,  "  you  must  go  to  my  attor- 
ney."   Per  Cur,  Here  a  larger  sum  than 


that  due  is  offered,  and  is  accompanied  by 
a  coontar  demand  in  writiog  by  the  de- 
fendant upon  the  plaintiff.  In  both  thesa 
respects  this  is  an  insufficient  tender,  and 
therefore  the  plaintiff  it  intitled  te  reiaSn 
his  verdict. 

(/)  Glatieott  v.  Day,  3  Esp.  R.  48 ; 
Htutham  v.  Smith,  t  Campb.  tl ;  m4  vid» 
Cole  and  another  v.  Blake,  Peake's  R.179  , 
Starkie's  Evid.  tit.  Tender. 

(g)  Etfani  v.  Judkins,  4  Campb.  155. 


^i 


(fi)  Huxham  v.  Smith,  t  Campb.  21 


Written  notice 
of  a  tender. 


5  May,  1833. 
^t)  Sir, — The  bearer  is  directed  by  me  to  pay  or  lender  to  you  the  sum  of 
£27 :  10«.  6d.  (twenty-seven  pounds,  ten  shillings  and  sixpence,)  in  respect  of  the  debt 
or  sum  of  money  claimed  by  you,  and  such  tender  and  offer  is  and  will  be  made  un* 
conditionally  and  without  any  reserve,  or  any  condition  or  terms  whatsoever;  and  to 
avoid  all  possible  doubt,  I  beg  you  to  understand  that  the  same  sum  of  money  ii  to  be 
offered,  paid  and  received  without  prejudice  to  any  claim  you  may  have  on  me  for  aay 
larger  or  different  sum  of  money.    Bated  this  5th  day  of  May*  a*  d«-1853. 


IN  AHTiCIPATKKK  OF  AM  IM#VmY.  Kt^ 

clMy  if  in  the  case  of  a  biU  of  nole  the  debtor  did  sol  pay  on     CHAP.  v. 
presentmeDt ;  for  if  a  tender  be  pleaded^  tbe  plaintiff  may  ref^y  ^ky  mbaIvms. 

a  prior  or  a  subsequent  demand.  (4)    And  as  supposed  valid 

tenders  are  often  disproved  on  the  trial,  the  safest  ccmrsei  in 
cases  of  the  least  doubt,  is  to  pay  the  amount  into  court  and  not 
to  plead  the  t^sder,  though  in  that  ease  the  defendant  will  have 
to  bear  the  costs  to  the  time  of  such  payment. 

There  is  a  peculiarity  in  the  law  in  favour  of  a  tenant,  who  Tender  by  a 
need  not  find  out  the  landlord  and  make  a  personal  tender  to  i^nd. 
him,  but  may,  just  before  sun-set  on  the  day  when  the  rent  falls 
due,  produce  the  sum  then  accruing  due,  and  in  the  presence 
of  witnesses,  who  should  count  the  amount,  declare  that  he 
produces  the  same  ready  to  pay  and  as  a  tender  of  his  rent  to 
his  landlord;  and  this  suffices,  although  neither  the  kndlord 
nor  any  person  on  his  behalf  be  upon  or  near  the  land.  (J) 

If  a  proper  tender  have  been  made  and  certainly  capable  of  Creditor's  fresh 
proof,  it  will  effectually  prevent  the  pkintiff  from  commencing  ^^™*'^^* 
or  proceeding  in  any  action,  unless  he  can  prove  a  larger  de- 
mand, or  can  show  that  afiber  such  tender  and  before  the  ccmi^ 
mencemrat  of  his  action  he  made  a  fresh  demand^  and  which 
must  be  of  the  precise  sum  tendered,  or  at  least  not  of  a  larger 
sum,  or  it  will  be  insufficient ;  (m)  and  the  firesh  demand  must 
be  made  in  person  or  by  an  authorized  agent,  (n)  but  a  subse- 
quent demand  of  one  of  several  joint  debtors  is  sufficient,  (o) 

With  respect  to  eontracts,  persons  likely  to  be  made  de-  Readiness  and 
fendants  should  frequently  observe  certain  preliminary  precau-  counts. 
tions.  Thus  the  first  duty  of  an  agent,  receiver,  trustee,  or 
executor,  is  to  be  eonstantly  ready  wkh  his  accounts,  for 
neglect  in  this  respect  would  be  a  ground  for  charging  him 
interest  and  <x)st8 ;  {p)  and  if  he  neglect  to  deliver  his  account 
within  a  reasonable  time  after  request,  he  will  be  liable  to  pay 
the  costs  of  proceeedings  at  law  {q)  or  in  equity  (r)  against  himi 
even  though  he  may  have  tendered  a  sum  in  gross  which  turns 
out  to  have  been  more  than  sufficient  to  cover  the  balance 
ultimately  found  due  from  him ;  for  a  principal  has  a  right  to 
have  the  materials  before  him,  enabling  him  to  ascertain  and 
decide  for  himself  what  is  the  just  balance,  and  until  proper 
accounts  be  furnished  he  may  reasonably  suspect  that  more 
than  the  sum  tendered  is  due  to  him  from  the  agent,  {s) 

{h)  Paint  v.  Pepioe,  8  East,  168.  Cp)  Pearm  v.  Green,  1  Jacob  &  W.  135. 

{l)  AnUt  ^^f  *«e  cases,  Bac.  Ab.  tit.  (a)  To^m  r.  Braddiek,  1  Taunt.  576. 

Tender.  (r)  Stqiru,  note  (p). 

(m)  Spigbey  ▼•  Hide,  1  Campb.  181.  («)  Pearse  v.  Green,  1  Jk.  &  W.  13d; 

(n)  CeU$y,BeU,  1  Campb.  478.  ante,  499—506,  note  («). 
(o)  Peviie  v,  bwlet,  1  Stark.  R,  S9S. 
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CriAP.  V. 

PRBCAUTION- 

ART  Measures. 

Obtaining  a 
sct-ofT. 


We  shall  also  find  that  in  many  cases  a  party  who  expects  to 
be  sued  for  a  debt  may  at  any  time  before  the  commencement 
of  an  action^  purchase  or  obtain  a  negociable  bill  or  note  upon 
which  the  expected  plaintiff  is  indebtedi  and  may  afterwards, 
if  suedi  avail  himself  of  a  set-off^  but  the  authorities  upon  this 
subject  will  be  more  properly  considered  in  the  seventh  chapter. 


VII.  Of  repe- 
tition of  tlic 
foregoing  mea- 
sures. 


VII.  Supposing  all  the  precautionary  measures  thus  suggested 
have  been  observed  by  the  plaintiff  or  the  defendant}  it  will 
still  be  necessary  to  consider  whether  there  is  adequate  evidence 
to  prove  them  in  case  of  litigation,  and  if  that  be  doubtful  it 
will  be  important,  before  the  intended  defendant  has  been  put 
on  his  guard  and  whilst  he  may  be  disposed  to  be  candid,  to 
obtain  an  admission  of  each  material  fact  in  writing,  if  possible, 
and  in  explicit  terms,  at  least  sufficient  in  the  case  of  a  debt  to 
constitute  a  sufficient  written  acknowledgment  of  the  debt 
within  the  recent  act ;  (/)  and  if  an  admission  in  writing  cannot 
be  obtained,  then  a  verbal  admission  in  the  presence  of  two  or 
three  persons,  who  will  be  competent  and  credible  witnesses ; 
for  after  litigation  has  commenced  or  been  even  threatened,  it 
may  be  difficult  even  to  extort  by  bill  of  discovery  a  sufficient 
admission.(^)  Supposing  such  admission  cannot  be  obtained,  then 
before  any  proceedings  have  been  commenced,  the  suggested 
precautionary  measures  should  be  repealed,  in  doing  which  it 
will  be  advisable  to  refer  to  the  antecedent  steps  as  already 
taken,  and  to  the  party's  want  of  candour  rendering  its  repeti* 
tion  expedient  so  as  to  prevent  any  supposition  of  improper 
delay.  («)  The  form  of  such  repeated  notice  or  request  may  be 
to  the  effect  suggested  in  the  note,  (x) 


VIII.  Ofpre- 
caations  to  be 
observed  by 
Gzecutora  and 
administrators 
in  general. 


Suggested  form 
of  a  second 
notice  or  re- 
quest. 


VIII.  Of  the  Precautions  to  be  observed  by  Executors 
and  Administrators. — Perhaps  there  is  no  character  or  situa- 
tion so  much  requiring  precaution  as  that   of  an  executor 


(t)  Ante,  410,  441 ;  9  Geo.  4,  c  14. 


(u)  Ant$,440,4Ai. 


Dated,  &c* 
(x)  Sir, — I  refer  yea  to  the  notice  given  (or  tlic  request  made)  to  yott  on,  &c. 
whereby,  &c.  (cf>py  or  state  the  substance  of  the  notice  or  request,)  I  regret  that  you 
have  not  complied  with  the  terms  of  such  notice  (or  rrquect).  In  order  to  endeavour 
to  avoid  litigation  I  repeat  my  said  notice  (or  request)  and  hereby  again.  Sec.  (stating 
tlie  terms  of  the  notice  or  request  as  suggested  in  the  preceding  pages.) 
To  Mr.  &c.  Yonr'f,  &c« 
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or  administrator.    Volumes  have  been  written  on  this  difficult     chap.  v. 
subject^  but  one  in  particular  characteristic  of  the  great  learning  ^r"  me^Ju^^ 

and  ability  of  its  author,  (y)     In  the  following  pages  I  have 

attempted  to  give  a  concise  practical  outline  of  the  principal 
rules  to  be  observed  by  executors  and  administrators  to  pre* 
vent  loss  or  personal  responsibility,  with  some  suggestions  for 
the  more  secure  fulfilment  of  these  important  offices.  The 
subject  may  properly  be  arranged  under  the  following  twenty^ 
^tfr^n  heads: — 

1.  Of  securing  the  property  of  a  deceased  and  his  will. 

2.  Of  opening  and  reading  the  will. 
S.  The  funeral. 

4.  What  other  acts  may  be  performed  before  probate  or 
letters  of  administration. 

5.  The  inventory  and  valuing  the  property. 

6.  Of  ascertaining  whether  debts  be  good  or  bad. 

7.  Of  advertising  for  debts  or  credits. 

8.  Of  obtaining  probate  of  the  will. 

9.  Of  obtaining  letters  of  administration. 

10.  Collecting  the  assets,  carrying  on  trade  and  the  care  of 
assets. 

p.  Of  prosecuting  actions  and  suits  and  the  costs  thereof. 
\2.  Of  resisting  claimsi  actions  arid  suits. 

13.  When  costs  of  actions  or  defences  are  allowed  to  an  exe« 
cutor  or  administrator  out  of  the  assets. 

14.  When  or  not  an  executor  may  refer  to  arbitration. 

15.  When  he  may  compromise. 

16.  When  he  piust  be  ready  to  render  an  account. 

17.  What  are  assets  in  hand. 

18.  The  consequences  of  some  assets  but  not  enough  to  pay 
an  entire  debt. 

19.  Of  an  executor  or  administrator  retaining  for  his  own  debt. 

50.  The  order  in  which  debts  must  be  paid. 

51.  Of  giving  a  preference. 

SS.  How  that  power  may  be  controlled  io  equity. 
83.  Of  the  payment  of  the  legacy  duty. 

54.  Of  the  pa^rment  of  legacies. 

55.  Of  remuneration  to  an  executor  or  administrator. 
26.  The  residue  and  distribution. 

S7.  Of  actions  and  suits  by  and  against  executors  and  admi- 
nistrators, and  the  pleadings,  proceedings  and  evidence  therein. 

iv)  WUliams  on  Executors,  t  vols.  Svo.  subject.  See  also Toller*8  Executor,  Went- 
one  of  the  most  able  and  conect  works  wortb'sOff.Ex.  but  more  properly  ascribed 
that  has  ever  b«eu  published  on  any  legal     to  Mr.  Justice  Dodderid^. 
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CHAP.  V.         1.  OfHcurmg  the  Property  and  the  Ifi//.— ETtn  before  it 


Fji«cavtiok« 


1.  Of  securing 
the  property 
and  will  of  the 
deceased. 


AiiYMiAiiBM,  ^  known  wlio  is  the  executor  or  the  next  of  kin,  and  imme- 
diately upon  the  death  of  the  deceased,  any  person  may  law- 
fully, without  risk,  secure  tke  property  and  the  witt^  and  make 
an  inventory  of  the  property  found,  although  it  would  be  in- 
delicate and  injudicious  so  to  interfere  in  the  absence  of  the 
nearest  relations,  unless  there  be  risk  of  loss  or  injury.  A 
party  merely  performing  acts  of  necessity  or  humanity,  as 
locking  up  the  goods,  burying  the  deceased,  or  providing  ne- 
cessaries for  his  children  or  his  cattle,  will  not  amount  to  such 
an  intermeddling  as  would  render  the  party  liable  to  be  sued 
as  executor,  {z)  And  if  he  should  be  improperly  sued  in  that 
character  he  might  plead  ne  unqnee  executor  generally,  or 
specially  showing  only  what  he  did.  (a)  The  safest  course, 
however,  upon  the  death  of  a  person  possessed  of  very  con- 
siderable tangible  personalty,  would  be,  when  the  executor  or 
next  of  kin  be  unknown  or  absent,  to  obtain  letters  merely  ad 
colligendum  bona  defuncti,  which  makes  the  party  neither  exe- 
cutor nor  administrator,  and  would  merely  authorize  the  securing 
the  property  and  not  the  sale  or  disposition.  (6)  A  Court  of 
Equity  will  not,  however,  appoint  a  receiver  until  letters  of 
administration  have  been  obtained,  unless  ah  adequate  reason 
be  assigned  why  letters  of  administration  cannot  be  forthwith 
obtained,  (c)  It  is  the  duty  of  an  appointed  executor,  unless 
he  has  immediately  renounced,  to  preserve  articles  ^eeifieallp 
bequeathed  as  heirJooms  or  otherwise  according  to  the  tes- 
tator's wish,  and  unless  it  be  certain  that  there  be  a  deficiency 
of  assets  to  pay  debts,  they  must  not  be  applied  even  in  the 
payment  of  debts,  (d) 

If  an  executor,  afier  knowledge  of  his  appointment,  should 
neglect  to  secure  the  property  and  loss  ensue,  he  would  be  per- 
sonally liable  for  a  devastavit ;  (e)  and  if  an  executor  suffer  any 
personalty  to  remain  an  unreasonable  time  (as  more  than  six 
days)  on  land  or  property  that  has  become  the  property  of  an 
heir  or  devisee,  r^mainder-^man  or  reversioner,  It  may  be  dis- 
trained as  damage-feasant.  (/)  And  the  executor  may  justify, 
after  proper  application,  entering  the  house  of  the  heir  to  take 
away  the  goods,  though  he  oould  not  legally  break  open  a  chest 


(s)  Stdket  ▼.  Porter,  Dyer,  166  b;  Go- 
dolph.  Pl.  S<  c.  8.  8.  6;  2  Bla.  C.  507; 
1  WiUiam's  Exec.  139. 

(a)  Douglas  ▼.  Forrett,  1  Moore  &  P. 
677;  Com.  Dig.  Pleader,  2D.  7;  77^ 
King  T.  Stttton,  1  Saond.  R.  t74»  note  S ; 
Noel  V.  IVelU,  1  Lev.  SS6 ;  see  form  and 
notes,  3  Chit.  PU  6th  ed.  941. 


(b)  Anonffmout,  Djer,  S5S«;  f  Bla.C. 
505 ;  Went.  Off.  Ei.  ch.  14, 14th  ed. 

(c)  Jone»  ▼.  FroU,  3  Madd.  Rep.  1. 

(d)  Ciark  V.  Earl  Ormonde^  Jacob.  108. 
(«)  8  William's  Ex.  1021,  lOn,  11  If, 

1113. 

(/)  Stedden  t.  flamy,  Cro.  J.  S04; 
Flowd.  SSO. 
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to  taLe  deeds  lind  writings  belongiiif^  to  the  penonal  eefaite,  CHAP.  V. 
but  must,  in  case  of  refusal  to  open  the  same,  proceed  by 
action,  (g)  And  an  executori  upon  demanding  papers  or  deeds 
to  which  he  is  entitled^  is  not  bound  to  give  an  inventory  and 
receipt,  atid  if  refused  to  be  deUvered  without  such  vouchers 
he  may  support  an  action  of  trover,  (h) 

3*  0/  the  Will  and  opening  the  same. — ^We  have  seen  the  t.  Of  the  win 
nature  of  wills  of  pereanaUy  as  meU  as  reaUy,  (i)  and  that  if  Sf^eT"'"*^**'*' 
any  person  '*  shall  either  during  the  hfe  of  a  testator  or  after 
his  deathi  steal  or  for  any  fraudulent  purpose  destroy  or  eaneeal 
any  will,  codicil  or  other  testamentary  instrument,  whether  of 
realty  or  personalty  or  both,  he  shall  be  guilty  of  a  misdemeanor 
and  liable  to  transportation  for  seven  years,  or  fine  or  impri- 
sonment." (it)  But  it  is  expressly  declared  that  the  eriminal 
o&nce  and  proceeding  for  punishment  shall  not  prejudice  any 
civil  remedy.  (/)  If  the  will  be  eriminally  withheld,  it  is  clear 
that  a  magistrate  might  interfere  summarily  to  compel  delivery 
to  the  executor ;  and  if  withheld  without  any  criminal  intent,  a 
party  may  be  compelled  in  the  spiritual  court  to  exhibit  the 
same,  and  would  not  be  allowed  to  dispute  the  jurisdiction  on 
pretence  of  bona  notabilia:  (m)  and  it  should  seem  that  even  a 
solicitor  cannot  have  a  lien  on  an  original  will  for  his  costs,  as 
the  detention  thereof  might  retard  or  prevent  the  execution  of 
the  trust  in  favour  of  creditors  and  others,  {n)  And  in  a  late 
case  Sir  John  Nichol  observed,  ^*  Practitioners  have  no  right 
to  keep  wills  in  their  possession.  I  have  in  several  instances 
stated  that  the  expense  necessary  to  get  a  will  out  of  the  hands 
of  a  party  must  fall  upon  those  who  withhold  it,  and  the  proper 
way  is  for  the  will  to  be  brought  into  the  Registry  for  safe 
custody,  and  whenever  a  compulsory  process  is  necessary  for 
that  purposoi  the  expense  must  fall  on  the  party  occasioning 
it."  (o) 

A  person  who,  from  his  nearness  of  relationship  or  other  cir* 
cumstances,  may  reasonably  suppose  that  he  has  been  appointed 
executor,  may  legally  open  the  wiU  immediately  after  the  de« 
cease,  in  order  to  ascertain  whether  there  be  any  directions  as 

[g)  Went.  Off.  Ex.  81 ,  f09, 14th  ed.  1 ,  c.  tO,  s.  2;  Brown  v.  Coatet,  1  Add.  345. 

[h)Cobbettv,Clutton,iCw»kP.47i.  (n)  George  t.  Gtorge,  18  Yes.  294; 

[t)  Ante,  110  to  112,  as  to  penonaUy;  BcUeh  v.  Syme$,  1  Tomer,  87;  and  Bee 

and  anU,  331  to  36i,  at  to  realty  emd  Baker  t.  Hendenon,  1  Cla^  &  Fin.  S8. 

ptrsonahjf.  (o)  Cunningham  t.  Seymour,  2  Phill. 

(k)  AnU,  144 ;  7  &  8  Geo.  4,  c.  29,  250 ;  as  to  a  lien  not  prevailing  against 

a.  22.                               ^  deeds  held  in  trust,  see  Baker  v.  Hender- 

(l)  Id.  sect.  24.  ton,  ]  Clark  &  Fin.  28. 

(m)  Swinb.  PI.  6,  c  12 ;  Godolph.  PI. 
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CHAP.  V.     to  the  funeral;  but  the  most  discreet  course  is  to  convene  all 
AB^MsituRBfl,  ^^^  >^^^'  relations  who  are  within  a  reasonable  distance  to  be 

present  when  the  will  is  first  read.  {/>) 

3.  Of  the  fuiie-      3.  Of  the  Funeral. — It  is  the  duty  of  the  appointed  executor 
rnlcspensc*.       or  expected  administrator  in  due  time  to  bury  the  deceased, 

(unless  he  has  directed  his  body  to  be  delivered  for  dissec- 
tion,) {q)  and  we  have  seen  that  the  ceremony  cannot  legally  be 
*  prevented ;  (r)  and  it  is  a  legal  as  well  as  a  moral  duty  for  a 
husband  to  bury  his  wife;  and  if  a  party,  in  his  absence, 
cause  the  ceremony  to  be  performed  in  a  proper  way,  he  may 
sue  the  husband  for  the  expense,  although  he  never  expressly 
authorized  it.  («)  And  a  husband  is  even  liable  to  pay  the 
funeral  expenses  of  bis  wife  though  she  lived  separate  from 
him  and  had  a  separate  maintenance.  (/)  The  funeral  should 
be  conducted  in  a  style  suitable  to  the  quality,  rank  and  station 
of  the  deceased  if  he  died  solvent ;  but  if  he  died  insolvent, 
then  funeral  expenses  exceeding  twenty  pounds  would  not  be 
allowed  against  creditors.  (»)  Extravagant  charges  in  reference 
to  these  criteria  are  not  allowed  even  against  legatees  or  next 
of  kin  entitled  to  a  distributive  share  of,  or  the  residue  of,  the 
property,  (j:)  But  these  greatly  depend  upon  particular  cir* 
cumstances,  and  even  600/.  for  funeral  expenses  have  been 
allowed,  (y)  and  19S/.  I2s.  6d.  for  mourning  rings,  where  a  gene- 
ral discretion  was  given  to  the  executors,  and  the  deceased  left 
assets  much  more  than  sufficient  to  pay  debts,  (z)  But  if  there 
be  the  least  risk  of  ultimate  insolvency  appearing  in  the  estate, 
then  any  funeral  expenses  beyond  twenty  pounds  will  be  at  the 
personal  risk  of  those  who  authorize  it.  79/.  for  the  funeral 
expenses  of  a  captain  in  the  army  were,  in  a  late  case,  dis- 
allowed  against  a  creditor^  the  executor  having  received  only 
129/.  on  account  of  assets;  (a)  and  Bay  ley,  J.  seemed  to  think 
that  the  old  rule  which,  in  Lord  Hardwicke's  time,  limited  the 
sum  to  ten  pounds  for  the  funeral  expenses  of  a  person  of  con- 
dition against  creditors  would  in  the  present  day  be  extended 
to,  but  probably  not  beyond,  twenty  pounds,  {b)  Lord  Holt,  in 
his  time,  said,  "  in  strictness  no  funeral  expenses  are  allowed  in 


(p)   See    observations   in  George  ▼•  (u)  HoacocA  v.  Pocimore,  1  B.&Adolp. 

Gemve,  18  Yes.  t94.  960. 

(9)  2  &  S  Wro.  4j  c.  75.  (x)  StackpooU  r.  StackpooU,  4Do«'i  P. 

(r)  Ante,  58.  C.  227. 

(i)  Jenhim  t.  Tueher,  1  Hen.  Bla.  95.  (y)  Offiey  v,  Offley,  Prcc.  Ch.  261. 

(0  BerUe  ▼.  Lord  Chesterfield,  9  Mod.  (t'i  Puree  v.  Archb.  Cant,  14  Vcs.  564. 

21 ,  ied  vide  Gregory  ▼.  Locker,  6  Madd.  (a)   Hancock  v.   Podiuore,   1   Bar.  k 

Bep.  90;  ante,  58,  59.  Adolp.  260. 

(fr)  Id.  ibid. 
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the  case  of  an  insolvent  estate^  except  for  the  coffin,  ringing  the     CHAP.  V. 
bell  and  thev  fees  of  the  parson,  clerk  and  bearers,  but  not  for  ^ayMiiiOBM. 
the  pall  or  ornaments ;  (c)  but  Dr.  Burn  observes,  that  the  ex- 
pense  of  the  shroud  and  digging  the  grave  ought  to  be 
added;  {d)  but  clearly  no  allowance  is  to  be  made  for  feasts  or 
entertainments.  (^) 

If  the  executor  be  absent,  a  stranger  may  order  a  suitable 
funeral,  and  the  executor,  if  he  have  assets,  will  be  liable  to 
pay  the  expenses,  the  law  implying  his  promise  under  such  cir- 
cumstances. {/)  The  act  of  a  stranger,  in  directing  a  proper 
funeral  and  paying  the  amount  out  of  his  own  monies,  or  from 
the  assets  of  the  deceased,  will  not  render  him  liable  to  be 
sued  or  otherwise  as  an  executor  de  son  iori.ig)  At  all  events, 
a  demand  for  mourning  for  the  widow  and  family  of  the  de- 
ceased, cannot  be  ranked  or  allowed  as  part  of  the  necessary 
funeral  expenses,  {h)  The  circumstances  of  a  funeral  having 
been  permitted  to  pass  over  private  property  not  in  the  line  of 
a  public  or  private  way,  will  afford  no  presumptive  evidence 
of  a  right  of  passage  on  other  occasions,  and  therefore  there  is 
no  risk  of  creatbg  a  right  by  granting  permission  to  pass  on  a 
particular  occasion,  (i) 

4.  Before  probate  an  executor  may  effectually  do  most  acts  4.  What  other 
that  he   could  enforce  afterwards,  (A)  because  by  the  f?fry  JqJ'o*"  dmhJu- 
appointment  the  testator  has  evinced  personal  confidence  in  his  tmtor  may  do 
nominee,  and  therefore  the  interest  of  an  executor  arises  not  ^^ leuefsof^d- 
from  the  probate,  but  from  the  will,  and  for  the  same  reason  it  mini»u«tiou. 
has  been  held  that  he  may  release  a  debt  or  assign  a  term  for 
years  before  probate;  (/)  he  may  collect  and  secure  assets;  (i?i) 
receive  debts,  and  give  effectual  receipts;  (»)  and  he  may  even 
effectually  assent  to  a  legacy,  (o)  or  issue  a  commission  of  bank- 
ruptcy, (p)    So  he  may  issue  a  writ  and  arrest  a  debtor,  though 
in  strictness  he  cannot  declare,  because  he  cannot  truly  make 
the  necessary  profert  of  the  probate,  (q)    But  if  probate  should 
be  obtained  after  a  declaration,  containing  an  averment  that  the 


(r)  Shelly't  com.  1  Salk.  296 ;  Stag  ▼. 
Punter,  3  Atk.  119. 

(d)  4  Bom.  £c.  L.  348,  8th  cd. 

(«)  Wrnt  Off.  Ex.  31. 

(/)  ^ogeri  V.  Price,  3  Y.  &  J.  «8 ;  bot 
gee  ¥  Wroi.  1100.  If  the  executor  has 
ordered  the  faoeral,  he  ma^  be  sued  by  the 
ondertaker  either  in  his  private  character 
or  as  executory  TngweU  ▼•  Heyman,  S 
Campb.  t98,  S.  P. 

)  1  WiUianis  on  Ex.  139. 
Jehuen  t.  BeJter,  f  Car.  &  Pajne« 

VOL.  I. 


« 


207,  ccr.  Best,  C.  J. 

(0  2BunrsJ.  870. 

{k)  Toller,  6  ed.  45,  46,  in  general. 

(i)  Hudum  V.  Uwiton,  1  Atk.  460. 

(m)  Went.  Off.  £x.  34,  So,  92 ;  Tol- 
ler, 46. 

[fi)  Went.  Off.  Ex.  35;  Toller,  45. 
>)  Toller,  6  ed.  46,312;  11  Vin.  Ab. 
204;  Went.  Off.  Ex.  35. 

(p)  Es  parte  Paddy,  3  Maddex,  241. 

h)  1  Rol.  Ab.  917,  A.  2;  Toiler,  46, 
47 ;  1  WUliamt'  Ex.  163. 
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CHAP.  V.    plaintiff  then  was  executor,  that  allegation  will  be  sustained 

ABTMsrsuBBs.  ^V^^  ^^  ^>^  ^^  ^^^  P^&  should  take  issue  on  that  allegation, 

for  it  relates  back,  unless  the  defendant  crave  oyer  and  set  out 

the  subsequently  dated  probate,  (r)  The  proper' course,  there- 
fore, on  behalf  of  a  defendant,  is  not  merely  to  plead,  denying 
that  the  plaintiff  is  executor,  but  to  crave  oyer,  and  thereby  to 
eutpend  the  proceedings  until  it  has  been  compUed  with.(r) 
The  same  rule  prevails  in  equity y  so  that  in  strictness  an  exe« 
cutor  should  not  file  a  bill  until  he  has  previously  proved;  for 
if  the  defendant  should  plead  that  the  complainant  had  not 
obtained  probate  as  alleged,  such  plea,  if  true,  might  prejudice 
the  proceedings.  (5)  If  there  be  any  risk  of  the  statute  of 
limitations  becoming  a  bar  to  a  proceeding  for  a  debt,  in  case 
of  further  delay,  or  of  a  debtor  escaping  out  of  the  jurisdiction, 
then  a  writ  and  arrest  before  probate  would  be  proper. 

A  person  appointed  executor,  although  he  has  not  proved, 
may  and  ought  to  present  for  payment  bills  and  notes,  the  pro- 
perty of  the  deceased,  at  the  exact  time  when  they  will  fall 
due,  though  it  is  said  that  the  neglect  before  probate  would 
not  discharge  the  drawer  or  indorsers.  (t)  He  should  also  ^e 
due,  that  is  immediate,  notice  of  dishonour,  so  as  to  prevent 
loss,  (t) 

An  executor  may  be  sued  before  probate,  if  lie  have  acted  in 
that  character.  (t«)  And  a  notice  to  quit,  served  upon  the 
widow  of  a  deceased  tenant,  if  no  other  person  has  already 
obtained  probate  or  administration,  is  sufficient,  (x) 

It  has  been  said,  that  the  next  of  kin,  or  a  person  who  ex- 
pects to  obtain. letters  of  administration^  can  do  no  act  what- 
ever before  he  has  actually  obtained  the  same,  (y)  But  it  has 
been  considered  that  he  might  file  a  bill  in  Chancery,  altiiough 
he  may  not  be  able  to  commence  an  action  at  law.  (z) 

Certainly  both  an  appointed  executor  or  an  expected  admi- 
nistrator may,  before  probate  or  administration,  have  power  to 
do  many  acts,  such  as  collecting,  securing,  and  ascertaining  die 
value  of  the  property,  so  as  to  enable  him  to  make  affidavit 


(r)  Thmnpton  ▼.  Reynoldt,  S  Car.  &  P. 
It3.  Tbe  same  rule  extends  in  equity  to 
a  tnU  iiled  before  letters  of  administration, 
and  in  equity  it  suffices  to  obtain  them 
before  tbe  hearivg,  Fell  ▼•  LiUwidgCg  9 
Atk.  ISO. 
(f)  Simont  ▼.  Milman,  9  Sim.  S41 ;  but 
B  Toller,  95.     And  it  should  leeni  that 


in  general,  probate  before  hearing  infficet, 

HttMf^reyf  ▼.  Humpkroft,  5  P.  Wms.  351. 

(t)  Poth.  pi.  46;  Mollojr,  32,  c  10, 

pi.  24;  Marius,  134;  Cbitty  on  Bills, 


8  ed.  389.  But  sanMe,  the  want  of  pro. 
bate  might  excuse  delay,  Rotcoe  on  Bills, 
147;  S  WUIiams,  1171. 

(u)  Wentw.  86;  Toller,  47,  49;  Dau- 
ghi  T.  Fcrreu,  4  Btng.  704. 

(*)  Rea  ▼,  Pemtt,  4  Car.  &  P.  tSO. 

(y)  Toller,  6  ed.  95,  cites  11  Vin.  Ab. 
SOS;  Wimf^ard  ▼.  Winl^mtl,  Sftik.301; 
4  Bum's  Ecc.  L.  S42. 

(s)  Fell  w,  Luttpidge^  Bamardb.  13S6 } 
4  Bum's  Eco.  JL.  95;  ToUer,  95. 


IN  ANTICIPATION  OF  AN  INJURY.  517 

that  the  same  do  not  exceed  a  certain  value,  as  required  by  CHAP.  v. 
statute;  (a)  and  such  preliminary  steps  may  obviously  be  neces-  abyMeasubm. 
sary,  as  letters  of  administration  do  not  usually  issue  till  after 
the  expiration  of  fourteen  days  from  the  death  of  the  intestate, 
unless  Sot  special  cause,  {b)  It  is  also  clear,  that  if  a  person 
reasonably  expecting  to  obtain  letters  of  administration  as  an 
adrainiatrator,  before  he  is  formally  invested  with  that  character, 
so  as  to  subject  himself  to  be  sued  as  executor  de  son  tort^  he 
may,  if  so  sued,  and  in  case  he  obtained  lettters  of  administra- 
tion pending  the  action,  plead  a  retainer,  and  support  such  plea 
by  rejoining  that  he  has  puis  darrien  continuance  duly  ob- 
tained such  letters  of  administration,  (e) 

5.  Of  the  Inventory  and  valuing  the  Property. — An  executor  5.  Of  the  in- 
or  administrator  should,  immediately  after  the  funeral,  if  not  ;2l5S'/ 
before,  cause  an  inventory  and  valuation  to  be  made,  upon  property. 
stamped  paper,  of  all  the  personal  property  of  the  deceased  at 
the  time  of  his  death,  {d)  by  two  competent  and  disinterested 
persons,  usually  sworn  appraisers,  who  should  sign  the  same, 
and  whom  he  might  afterwards,  if  necessary,  call  as  witnesses 
to  the  authenticity  and  fairness  of  the  valuation,  before  any 
sale  or  disposition  has  been  made,  {d)  This  is  a  duty  enjoined 
by  the  statute  21  Hen.  8,  c.  5,  s.  4,  and  in  effect  repeated  by 
the  55  Geo.  3,  c.  184,  s.  38,  which  require  the  executor  or 
administrator  to  swear  that  the  value  is  under  a  named  amount; 
and  it  is  obvious  that  the  neglect  to  make  eifull  inventory  is 
calculated  to  excite  suspicion,  and  e):pose  the  personal  repre- 
sentative to  difficulty  in  regard  to  the  claims  against  the  estate, 
whether  of  creditors  or  others. 

It  is  not,  however,  now  usual  to  exhibit  an  inventory  or  valu- 
ation to  the  spiritual  court,  except  upon  the  citation  of  an 
interested  party,  as  a. creditor  or  legatee.  The  executor  or 
administrator  is  however  compellable,  upon  such  citation,  to 
exhibit  the  inventory^  even  at  the  instance  of  a  person  clothed 
with  the  colour  or  appearance  of  any  interest,  {e)  But  the  right 
to  call  for  an  inventory  may  be  lost  by  the  neglect  to  require  it 
for  a  great  number  of  years ;  {/)  and  the  spiritual  court  exercise 
a  discretion  as  to  the  sort  of  inventory  it  will  accept,  particu- 


(a)  55  Geo.  S,  c.  184,  s.  58.  havnt  1  Hagg.  R.  250. 

\h)  Toiler,  6  ed.  96.  (e)  ¥hUlipt  v.  Bigwett,  1  PbiU.  £c.  C. 

e)  9  Stra.  Rep.  1106.  S41;   Middleton  ▼.  RiUhmttt  t  Id.  57  \ 

[d)  Toller,  6  ed.  f 48.    It  seems  the  Toller,  6  ed.  «49 ;  t  Williams,  642. 

profiu  of  carrying  on  a  trade  after  hit  (/)  RtxcAw  ▼.  Bees,  1  Add.  144;  Fiit 

detOk  need  not  be  noticed,  Fitt  ▼.  Wood"  ▼.  Woodham^  1  Hagg.  247. 

M  M  2 
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CHAP.  V.     larly  in  complicated  cases,  (g)     In  the  present  state  of  the 
aryMeasurm.  pjfactice,  and  in  order  to  save  the  commission  of  a  per-centage^ 


(g)  Beeves  v.  Freeltng,  2  Phil.  56.  It 
is  usual  to  file  a  decUtratum  where  the  ex- 
ecutors have  not  reduced  aU  the  property 
into  possession,  and  to  file  an  inveutory 
when  they  hate.  In  substance  the  form  of 
the  inventory  is  the  same  as  the  declara- 
tiont  escepting  in  the  introductory  words. 
In  the  latter  it  is  termed  "  a  true,  full. 


plain,  perfect,  and  particular  inventory," 
and  the  parties  exhibiting  it  are  called 
throughout  *'  exhibitanU,"  instead  of  "  d$m 
clarants."  In  many  cases,  upon  a  citation 
in  the  Prerogative  Court,  an  executor  hu 
to  deliTer  what  is  termed  a  deciaratira, 
accompanied  with  an  account,  upon  oath, 
as  in  the  subscribed  form. 


10    0    0 


19    0    0 


2    9    0 


Form  of  execu-        In  tbe  Prerogative  Court  of  Canterbury. 

tors'  deeiarutum  A  Declaration  (instead  of  a  true,  full,  plain,  perfect,  and  particular  Inventory) 

of  assets,  as  in  of  all  and  singular  the  goods,  chattels  and  credits  of  A.  fi.  late  of,  &c. 

lieu  of  a  full  party  in  this  cause,  deceased,  which  at  any  time  since  his  death  have 

inventory.  come  to  the  hands,  possession  or  knowledge  of  C.  D.  widow,  the  relict, 

and  E.  F,  and  G.  Hi,  three  of  the  executors  named  in  the  will  of  the  said 
deceased,  made  and  given  in  by  virtue  of  the  corporal  oathM  of  the  said 
C.  D.,  E.  F.  and  G.  H.,  follows,  to  wit. 
First,      These  decUauntt  declare  that  the  said  deceased 
of  his  death,  possessed  of  sundry  articles 
particulars  of  which  these  declarants  are 
the  whole  of  which  did  not  together  exceed 
ten  pounds,  as  these  declarants  verily  belie) 
Also,      These  declarants  declare,  that  the  said  deceased  was,  at  the 
time  of  his  death,  possessed  of  cash  in  the  bouse  in  which  be  resided 

amounting  to  tlie  sum  of  nineteen  pounds 

Also,      These  declarants  declare,  that  the  sum  of  two  pounds  nine  sfail-  f 
lings  was  doe  to  the  said  deceased,  at  the  time  of  bis  death,  from  > 

the  banking  department  of  the  Bank  of  England j 

Also,      These  declarants  declare,  that  the  said  deceased  was,  at  the  time'' 
of  his  death,  possessed  of  sundry  articles  of  household  furniture, 

Slate,  linen,  china,  and  other  effects,  in  the 'house  and  premises  at 
fill  Wall,  Poplar,  in  tbe  county  of  Middlesex,  in  whicli  he  re- 
sided at  the  time  of  his  death,  the  whole  of  which  were,  shortly 
after  the  death  of  the  said  deceased,  valued  by  J.  K,  of  Ratcliflfe 
Highway,  sworn  appraiser,  as  being  together  of  tbe  value  of  eight 
hundred  and  twenty-five  pounds  fifteen  shillings,  and  these  de- 
clarants have  since  sold  part  of  the  said  effects,  consisting  of  some 
of  tbe  effects  on  the  wharf  and  out-door  premises,  for  the  sum  of 
two  hundred  and  ninety  pounds,  and  the  remainder  of  the  said 
effects  still  remain  in  the  possession  of  these  declarants,  but  the 
declarants  decline  to  charge  themselves  with  tbe  difference  be- 
tween the  said  two  last-mentioned  sums  until  they  shall  have 
received  the  same ^ 

HerefoUowed  the  atatementi  and  account  of  teoeral  other  itewti  of 
the  deceased*  $  property,  and  then  concluded  as  follows: 

Lastly,  These  declarants  declare,  that  no  further  or  other  goods,  chat>  \ 
tek  or  credits,  of  or  belonging  to  tbe  personal  estate  or  effects  of  # 
the  said  deceased,  have,  at  any  time  smce  his  death,  come  to  tlief 
hands,  possession  or  knowledge  of  these  declarants,  aave  and  ex-/* 
cept  what  are  contained  and  set  forth  in  tbe  aforegoing  deelaration\ 
to  tbe  best  and  utmost  of  their  recollection  and  belief / 

On  tbe  14th  day  of  January,  1893,  tbe  Y 
said  C.  D,  and  O.  H.  were  duly  sworn  to  > 
the  troth  of  tbe  foregoing  declaration,  j 

Before  me,  John  Danberry,  Sorr. 
Pres.  Wm.  Slade,  Not  Pub. 


>-  290    0    0 


INames  subscribed  in  ftULl    C.  D. 

G.H. 
E.F. 


On  the  14th  January,  1835,  tbe  said 
£.  F.  was  duly  sworn  to  the  truth  of  the 
aforegoing  declaration, 

Before  me,  John  Danberry,  Surr. 
Pres.  Wm,  Slade,  Not.  Pub. 


} 
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payable  to  two  sworn  appraisers  for  their  valuation,  an  executor     chap.  v. 
or  administrator  would  act  safely  by  haTine  an  accurate  inven-    P^'civnov- 

— —  •»^^»^^«^.-^«^i^i^i» 

A  true  mndfaithfiU  account,  made  and  entered  by  C,  D,  widow,  the  relict.  Form  of  ezeco- 
and  E.  F,  and  G.  ff.  three  of  the  executors  named  in  the  last  will  and  tort'  accoaot 
testament  of  A.  B,  late  of  Mill  Wall,  Poplar,  in  the  countj  of  Middle-  upon  oath 
sex,  deceased,  of  and  concerning  all  and  singular  the  goods,  chattels  and  thereupon, 
credits  of  the  said  deceased,  which  at  nny  time  since  his  death  have  and  annexed  to. 
cowe  to  the  hands,  possession  or  knowledge  of  them,  or  either  of  them,  the  said  deda- 
Ibllows,  to  wit,  ration.   • 

The  Ckargi. 
These  accountants  charge  themselves  with  the  sum  of  two  thou-^ 

sand  three  hundred  and  ninetj-one  pounds,  being  the  sum  total 

or  aaouDt  of  the  several  sums  stated  in  the  declaration  hereunto 

annexed  to  have  been  received  by  ihem,  or  on  their  account,  and  >t391    0    0 

also  with  the  possession  of  or  claims  upon  the  several  goods, 

chattels  and  credits,  of  or  belonging  to  the  personal  estate  and 

effects  of  the  said  deceased,  set  forth  in  the  said  declaration  . . . .  ^ 

The  Di$charge, 
TlnU     These  accountants  crave  to  be  allowed  the  sum  of  eighty-three "% 

pounds  one  shilling,  so  much  having  been  paid  bj  them  for  the  ^     83    1     0 

expenses  attending  the  funeral  of  the  said  deceased J 

Also,      These  accountants  crave  an  allowance  of  thirtj-eight  pounds  *) 

nine  shillings,  so  much  having  been  paid  by  them  for  mourning  /*    38    9    0 

clothes  furnished  to  the  family  of  the  said  deceased J 

Alao,      These  accountants  crave  an  allowance  of  five  hundred  and 

twenty- three  pounds  nine  shillings,  so  much  having  been  paid  byi 

them  to  W,  M.  tlie  ground  landlord  of  the  leasehold  premises  heldV    ^^s    g    n 

by  the  deceased,  and  described  in  the  declaration  hereunto  an-j 

nexed,  for  rent  due  to  him  for  the  said  premises  op  to  the  24th 

June,  1839 

Also,      These  accountants  crave  an  allowance  of  twenty  pounds  nine 

shillings  and  ninepence,  so  much  having  been  paid  by  them  for  ^     20    9     9 

king's  taxes  doe  on  the  said  premises   

Also,      These  accountants  crave  an  allowance  of  ninety  pounds  eight  "^ 

shillings,  so  much  having  been  paid  by  them  for  parochial  and  ^    90     8    0 

otiier  rates  doe  on  the  said  premises 3 

Also,      Tliese  accountants  crave  an  allowance  of  thirty-six  pounds  five  ^ 

shillings,  so  much  having  been  paid  by  them  for  sundry  necessary  ^     36    5    0 

repairs  done  to  the  said  premises , J 

Also,     These  accountants  crave  an  allowance  of  five  pounds  five  shillings,  "^ 

so  much  having  been  paid  by  them  to  G.  G.  for  appraising  the  >       5    5    0 

household  furniture  and  other  effects  of  the  said  deceased J 

Also,     These  accountants  crave  an  allowance  of  one  hundred  and  twenty- 
four  pounds  five  shilling  and  fivepence,  so  much  having  been  paid 

by  them  to  Messrs  P.  U  Co.  of.  &c.  auctioneers,  on  account  of  ^  124    5    5 

their  charges  relating  to  the  attempted  sale  of  the  said  leasehold 

premises  and  sale  of  the  aforesaid  out-door  effects  

Also,      These  accountants  crave  an  allowance  of  thirty  pounds  two*^ 

shillings  and  sixpence,  so  much  having  been  paid  by  them  to  / 

Mr.  P.  G.  for  costs  of  suit  in  an  action  brought  against  them  as  >    30    t    6 

executors,  named  in  the  will  of  the  said  deceased,  by  Messrs.  J,  I 

painters  and  glaxiers,  for  a  bill  due  to  them  from  the  said  deceased  J 
Also,      These  accountants  crave  an  allowance  of  one  hundred  and  sixty-  "^ 

one  pounds,  so  much  having  been  paid  by  them  to  Mr.  R.  W.  V.  W.  f  ^g.     ^    q 

solicitor,  for  the  expenses  attending  the  probate  of  tlie  said  de-  t 

ceased*s  will    J 

Also,      These  accountants  crave  an  allowance  of  two  hundred  and  fifty  "^ 

pounds,  so  much  having  been  paid  by  them  to  the  said  Mr.  R.  r .  f  ^^    q    q 

W.  fur  law  business  done  for  them  in  their  character  of  executors  | 

of  the  said  deceased j 

Also,      These  accountants  crave  an  allowance  of  all  and  singular  such 

costs,  sum  or  sums  of  money,  wbidi  they  have  already,  or  shall  ott 

may  hereafter  necessarily  lay  out,  expend,  or  be  pot  unto,  for  or' 

bv  reason  or  means  of  this  present  or  any  future  suit  or  auits^ 

either  at  law  or  in  equity,  or  otherwise  bowsoevsr,  as  executors  ~ 

the  will  of  the  said  deceased 
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CHAP.  V.     lory  made  by  any  competent  penbn,  and  then  obtain  the  written 
ABT MsAsvBn.  consent  of  all  persons  interested  in  the  assets^  or  at  least  of  the 

legatees,  or  residuary  legatee,  to  save  the  expense  of  a  yalaa-> 
tion,  which  would  unnecessarily  fall  upon  the  latter. 

6.  Of  adver-  6.  Of  (ascertaining  whether  Debts  to  the  Estate  are  speraie 
uAnrngwheOMT  ^  desperate^  and  of  endeavouring  to  collect  Assets. — ^The  in- 
the  deFts  to  the  yentory  wc  have  just  alluded  to  should,  it  is  said,  distinguish 
are  gooa.  ^^^^  jebts  as  are  sperate  and  good  from  those  which  are 
doubtful  or  desperate,  (A)  particularly  as  the  probata-  stamp 
may  be  thereby  influenced;  (f)  and  independently  of  the  neces- 
sity or  importance  of  making  out  a  formal  inventory,  it  is  a 
prudent  measure  for  the  executor  or  administrator  to  ascertain 
as  soon  as  possible  the  amount  and  nature  of  the  debts  due  to 
and  from  the  testator  at  the  time  of  his  death,  and  the  possibi* 
lity  of  realizing  those  claims  which  are  due  to  the  estate.  It  is 
also  his  duty  to  collect  in  and  demand  and  enforce  restoration, 
within  a  reasonable  time,  of  all  goods  withheld  from  him  in  hii 
representative  character.  The  non-observance  of  these  duties 
may  subject  the  executor  or  administrator  to  personal  responsi- 
bilty,  should  any  loss  accrue  from  his  neglect.  The  law  autho- 
rizes him  to  enter  the  house  of  the  deceased,  though  it  be  free- 
hold and  does  not  pass  to  him,  and  take  thereout  the  goods  of 
the  deceased;  but  neither  a  door,  nor  a  drawer  or  chest  can  be 


Alto,  These  accoantanta  crave  to  retain  all  and  singular  the  goods," 
chattels  and  credits,  of  or  belonsing  to  the  personal  estate  and 
effects  of  the  said  deceased,  which  now  are  or  hereafter  may  come 
into  the  hands  or  possession  of  these  declarants,  or  either  of  them, 
to  the  extent  of  the  aroonnt  which  may  hereafter  appear  to  Im 
doe  to  the  representatives  of  the  said  J.  !d.  Use  younger,  deceased, 
and  to  those  of  the  said  /.  H.  deceased,  upon  the  bonds  men* 
tioned  in  the  inventory  hereunto  annexed,  for  the  purpose  of 
payuig  and  discba^ng  the  said  bonds,  the  said  representatives 
of  the  said  J.  B.  the  younger,  and  those  of  the  said  J.  H,  heinc, 
as  these  declarants  believe,  the  only  specialty  creditors  of  the  said 
deceased • J 


On  the  14th  day  of  January,  18S5,  the  '^  C.  D. 

said  C.  D.  and  G.  H.  were  duly  sworn  to  >  G.H, 

the  truth  of  this  account,  j  £•  F. 

Before  roe,  Jt^n  Danberry,  Surr. 
Pres.  Wm.  Slade,  Not.  Pub. 

On  Uie  14th  January,  1853,  the  said*) 
E.  F,  was  duly  sworn  to  the  truth  of  this  > 
account,  y 


Before  roe,  John  Danberry,  Surr. 
Fres.  Wnu  Slade,  Not.  Pub. 


i 


h)  Toller,  248 ;  3  Williams,  644.  Car.  &  P.  526,  probate  doty  need  not  be 

t)  According  to  M^et  v«  Cnfier,  4     paid  on  probabhf  btd  dthu. 
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broken  for  the  porposei  although  the  heir  or  other  person     CHAP.  V. 
refiiae  to  permit  the  executor  to  take  the  goods,  (k)  a^t  M^Iu». 


7.  Adveriinmg  for  Debts  and  Credits. — Upon  the  death  of  a  r.  Ofadfer- 
party  who,  it  is  supposed,  may  have  died  entitled  to  property  doe  tomd from 
or  owing  debts  to  some  unknown  creditors,  it  is  a  usual  and  tbe  estate,  but 
{NToper  precaution,  in  cases  of  the  least  doubt,  shortly  after  the  mdIioumb^ 
funeral  to  publish  an  advertisement  in  the  principal  newspapers  "^^^ 
for  debtors  to  pay  their  debts  and  claimants  to  send  in  the 
particulars  of  their  claims  to  a  named  person ;  and  this  is  essen- 
tial before  the  speedy  payment  of  simple  contract  creditors^  and 
still  more  bef(»«  the  payment  of  legacies;  for  if  without  such 
advertisement  and  without  suit  an  executor  or  administrator 
should  hastily  pay  a  simple  contract  creditor,  and  afterwards 
specialty  debts  should  appear,  he  may  be  liable  to  the  conse- 
quences of  a  misapplication  of  assets  and  devastavit.  (/)  lo 
such  advertisement  care  should  be  observed  not  to  make  an 
unqualified  engagement  to  pay  any  debts  which  might  bind  the 
party  or  take  out  of  the  statute  of  limitations  a  debt  otherwise 
barred  by  it,  (m)  but  the  sending  in  of  claims  should  merely  be 
required,  and  so  guardedly  as  either  to  be  sUent  with  respect 
to  payment^  or  at  most  to  intimate  the  uncertaintp  that  any 
claims  will  be  paid,  but  only  that  they  will  be  inqmr^d  into  and 
considered.  An  executor  or  administrator  must  cautiously 
abstain  from  making  any  representation  or  engagement  that 
might  subject  him  to  personal  liability.  Thus  where  JB.  having 
died  indebted  to  6.  for  work,  and  his  executors  incautiously 
signed  a  memorandum  on  the  back  of  G.*s  account,  thus — 
**  Mr.  G.  having  consented  to  wait  for  the  payment  of  the 
within  account,  we,  as  the  executors  of  £.,  engage  to  pay  Mr. 
6.  interest  for  the  same  at  5/.  per  cent,  until  the  same  is 
settled  ;*'  it  was  held  that  the  executors  were  personally  liable 
to  pay  the  debt  and  interest,  because  the  original  debt  did  not 
carry  interest  against  the  estate,  and  therefore  the  engagement 
must  be  considered  personal,  (n)  The  form  of  the  public  notices 
are  usually  as  in  the  subscribed  note,  (o) 

(k)  See  S  Williams,  601, 40f ;  Anthony         (i)  See  Dam  v.  BlackuM,  9  Bing.  10. 
▼.  Harvey,  8  Bing.  186;  1  M.  &  Scott,         (m)  Janes  w,  Scott,  1  Russ.&  M.  tSS, 
300,  S.  C. ;  oati,  51 1, 513.  (n)  Bradley  t.  Heath,  3  Simons,  543. 

(o)  William  Fajlwkr,  EsQuiaa,  [or  Mr.  William  Farmer,]  deceased.    All  per-  ^^  behalf  of 
sons  iMDBBTED  to  or  having  any  claim  upon   the  estatb  of  the  said  William  execotor  to  pay 

FAaMBR.  late  of ,  in  the  county  of  ,  deceased,  and  heretofore  of ,  are  j^j^^  j„j  J^ 

reqaested  forthwith  to  send  the  amount  and  fall  particulars  thereof  to  us  In  order  that  j^  claims  and 

{>roper  acquittances  for  the  former  may  be  prepared,  and  that  the  propriety  of  the  for  discovery  of 
atter  may  be  eiamiocd  and  considered  -,  and  in  default  thereof  all  daiquuita  will  be  effe^ta. 


S9i  PRECAUTIONAEY  1IBA8URBS 

CHAP.  V. .  8.  Of  Proving  a  Will. — In  general,  within  a  very  short  time 
j^tMbasures.  ^^^^  ^^®  death  and  funeral^  and  as  soon  as  the  named  executor 
-  . —  has  ascertained  the  probable  value  of  the  personal  estate,  with- 

iiiff  probate  of  a  out  deducting  the  amount  of  debts  due  from  the  deceased,  he 
^^'  should  obtain  probate,  so  as  to  have  that  document  ready  to 

produce  and  to  remove  all  objection  to  his  right  to  receive  and 
enforce  payment  of  the  debts.    But  at  law  it  suffices  in  general 
""  to  prove  within  six  calendar  months,  though  if  delayed  after 

that  time  a  penalty  of  100/.  and  10/.  per  cent,  on  the  property 
would  be  incurred.  (j9)  And  if  there  be  a  suit  or  dispute 
relative  to  the  will  or  administration,  the  probate  or  letters 
of  administration  should  be  obtained  within  two  months  after 
it  has  been  ended.  (;)  Regularly,  it  is  said  testaments  ought 
to  be  insinuated  to  the  official  or  commissary  within  fowr 
months  next  after  the  testator's  death,  and  the  ordinary  may 
sequester  the  goods  of  the  deceased  until  the  executors  have 
proved  the  testament,  (r)  So  that  in  strictness,  and  to  prevent 
any  proceedings  in  the  Ecclesiastical  Court  against  an  executor, 
especially  when  the  personal  property  is  considerable,  the  will 
should  be  proved  within  a  reasonable  time  after  the  death,  and 
the  statute  provides  for  a  further  stamp  and  for  a  return  of  duty 
in  case  it  should  afterwards  be  discovered  that  there  were  more 
or  less  assets  than  had  been  supposed,  {s)  With  respect  to  the 
amount  of  the  sum  for  which  the  probate  should  be  obtained  in 
the  first  instance,  it  should  seem  not  to  be  necessary  to  include 
in  the  amount  a  desperate  or  doubtful  debt  before  it  has  been 
actually  recovered  and  received,  {t)  but  the  probate  should 


peremptorily  excluded  from  any  benefit  of  the  said  estate.  Any  person  giving  to  as 
any  information  so  ai  to  discover  any  at  present  unknown  property  belonging  to  the 
said  estate  will  t>e  liberally  rewarded  by  the  executors. 

A,  fi.  and  Co.,  Solicitors  to  the  Executors,  No.  — ,  Lincoln's  Inn  Fields. 

The  like  more         Philip  Edridoe,  senior. — All  persons  having  claims  or  demands  on  the  estatb 

concise. '  **^  ^*  ^•»  '*'*  ^^ » *"  ****  county  of ,  deceased,  are  requested  forthwith  to  send 

the  particulars  to  Mr.  G.  H,,  of ,  or  to  Mr.  1.  K,,  of ,  the  executors.     And 

all  persons  indebted  to  the  estate  are  also  requested  to  pay  soch  debts  to  one  of  the 
executors  before  named. 

The  like,  onder       Pursuant  to  a  Decree  of  bis  Majesty's  Court  of  Exchequer,  made  in  a  cause  of 

a  decree.  "  Davis  and  anoiher  v.  TomkynSf"  the  Creditors  of  T.  T.  late  of ,  in  the  c»unty  of 

,  Esq.,  the  intestate  in  the  pleadings  in  the  above  cause  named,  (who  died  in  or 

about  the  month  of ,  a.  d.  1833,)  are  to  come  in  and  prove  their  debts  before 

Jefferies  Spranger,  Esq.  one  of  the  Masters  of  the  said  Court,  at  his  chambers,  2,  Mitre- 
court«bnildings,  in  the  Inner  Temple,  London;  or,  in  default  thereof,  they  will  be  ex- 
cluded the  benefit  of  the  said  decree. 

J.  B.  &  Co.  Lincoln's  Inn,  Plaintiff's  Solicitors. 


(p)  55  Geo.  S,  c.  184,  s.  37,  C.  950 ;  ante,  513,  n.  (o). 

(f)  Id.  ib.  (0  1   Williams'  Exec.  373,  379,  360, 

(r)  Godolph.  PI.  1,  c.  20,  s.  S;  and  391 ;  Mosct  v.  Cro^Mr,  4  Car.  &  P.  524. 

see  Cunningham  v.  Seymimr,  t  Pbil.  Ecc.  (t)  Mosff  v  CrajX^,  4  Car.  fie  P.  5t6. 
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neverdieless  be  to  the  extent  of  the  sum  really  expected  to  be     CHAP.  v. 
received.  (»)     This  indeed  is  enjoined  as  well  in  obtaining  J^yMEAsuBM. 

probate  as  letters  of  administration,  by  the  statute  55  Geo.  8,  ~~ 

c«  184»  s.  88,  which  enacts,  that  Ecclesiastical  Courts  shall  not 
grant  either  without  aifidavit  or  affirmation  of  the  value  of  the 
efiectSy  wUhout  deducting  any  thing  an  account  of  debts  due 
from  the  decetued,  and  that  the  effects  are  in  value  under  the 
named  sum,  to  the  best  of  the  deponents  knowledge*  (x) 

With  respect  to  the  proper^'tMi(§re  ox  place  to  whom  or  where  From  what 
application  should  be  made  for  probate,  this  in  general  depends  p^rubat^or  ad^ 
on  the  question  whether  all  the  legal  personal  assets  were  in  minUtntioD 
one  diocese  or  in  several ;  if  the  former,  then  probate  or  letters  uined,  and 
of  administration  from  the  local  and  limited  jurisdiction  of  that  ;^i^«t  co"stitote 

•  '  bona  noiabilta^ 

diocese  will  be  proper ;  but  if  there  were  several  fyma  notahilia  and  where. 
{thai  is,  assets  of  fite  pounds  value),  in  several  dioceses,  then 
neither  can  legally  grant  probate  or  letters ;  and  if  they  did,  the 
same  would  be  invalid,  and  the  probate  or  letters  must  then  be  ol^- 
tained  from  the  proper  Metropolitan  Prerogative  Office,  where 
the  whole  is  situate,  as  either  from  the  Archbishop  of  Canterbury 
or  of  York,  and  if  there  be  several  bona  notabiUa  in  several  dio- 
ceses of  both,  then  there  should  be  two  prerogative  probates  or 
letters,  i.  e.  one  from  each ;  (y)  though  if* there  be  notabiUa  only 
in  one  diocese  of  the  province  of  York,  and  also  notabiUa  in 
only  one  diocese  of  Canterbury,  then  each  bishop  may  grant 
separate  probate,  (z)  Bona  notabiUa,  by  express  canon,  are 
fixed  (excepting  in  London,  where  the  sum  is  10/.)  to  be  legal 
personal  estate  to  the  value  oi  five  pounds  or  upwards,  (a) 
though  if  several  personal  things,  each  under  the  value  of  5/., 
but  collectively  worth  more  than  that  sum,  be  dispersed  in 
several  dioceses,  they  constitute  bona  notabiUa,  and  prerogative 
probate  or  letters  must  be  obtained,  if  the  party  died  in  another 
diocese ;  (b)  and  a  mere  claim  in  the  nature  of  a  debt,  however 
difficult  to  recover,  if  by  possibility  it  may  exceed  £/.,  is  bona 
notabiUa*  {c)  But  a  devise  for  payment  of  debts  is  merely 
equitable  assets,  and  not  bona  notabiUa.  {d) 

There  are,  however,  peculiar  distinctions  as  to  the  places 
where  different  kinds  of  personal  property  shall  be  deemed 


(ti)  Butler  V.  BufUr,  9  Phil.  Rep.  39;  the  diocese  of  London  bona  natahilia  are 

1  Williams,  979 ;  see  poti,  "  Evidence.'*  rated  at  10<,  1  Oughton,  tit.  6,  n.  (a),  pi.  3. 

(x)  55  Geo.  3,  c.  184,  s.  38.  (6)  Godolph.  PI.  1,  c  21,  s.  1 ;  Swinb. 

(3r)  1  Williams'  Exec.  167, 175 ;   Bun-  Tl.  6,  s.  11,  pi.  5. 

ton  V.  RidUy,  1  Salk.  39;  Shaw  v.  Stough-  (e)  Coatet^  w.  Brown,  1  Add.  345,  note 

fan,  9  Lev.  86 ;  Stokei  ▼.  Bate,  5  Bar.  &  (a.;;  1  Williams,  177, 178. 

Cres.  491 ;  8  D.  &  Ry.  U7,  S.  C.  (d)  Wentw.  Off.  Ex.  109 ;  1  Williams, 

(t)  1  WiUiaros'  Ex.  175.  179,  1036. 

(c)  Went.  Off.  Ex.  105, 106,14ed.  In 


fi» 
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CHAP.  V.     assets,  di  bona  nfdubilia.    Tangible  gootk  in  aeiuai  jpoesenicm 
AKT  MsAscTBu.  '^^  assots  OT  bona  noiabitta  in  the  diooese  where  they  happen 

to  be,  if  the  owner  die  within  the  same^  but  if  they  he  in  one 
diocese,  and  the  owner  die  in  another,  then  they  are  deemed 
bona  notabiUa  where  they  were;  hot  as  the  owner  died  dee* 
where,  there  must  be  prerogative  probate  or  adininiBtration.(tf) 
If  the  owner  of  moveable  goods  about  him,  when  he  dies  whilst 
upon  a  journey^  they  by  express  canon  are  not  to  render  it 
necessary  to  obtain  a  prerogative  probate  or  administration,  ^f) 
and  consequently  probate  from  the  bieiop  of  the  diocese  where 
he  resided  is  proper,  though  he  died  in  itinere  in  another  dio- 
cese, having  bona  notabiUa  then  about  him.  {g) 

A  simple  eontract  debt,  and  bills  of  exchange,  and  notes,  and 
odier  dioees  in  action  (rights  of  action)  due  to  the  deoeased^ 
are  considered  to  be  bona  notabiUa  in  that  diocese  where  the 
debtor  inhabited  at  the  time  of  the  death  of  the  creditor ;  (A)  but 
there  is  an  exception  as  to  wages  due  for  working  in  die  king's 
yards  and  docks ;  («)  whilst  a  Bot^  or  other  Specialty  debt  due 
to  the  deceased  is  bona  notabiUa  where  the  instrument  or  security 
may  happen  to  be  at  the  time  of  his  death,  {i)  Judgmenie  off 
Courts  of  Record  are  bona  notabiUa  in  the  diocese  where  tbe 
same  were  recovered,  as  in  Middlesex,  in  case  of  a  judgment  of 
one  of  the  superior  Courts  sitting  there,  and  Statmtee  ondRa* 
cogninanees  are  so  where  each  was  admowledgsd.  A  Leaeejor 
years,  when  of  5L  value,  or  upwards,  is  bona  notabUia  whene 
the  deceased's  lands  lie ;  (Q  as  is  an  Annuity  for  years,  when 
legally  issuing  out  of  a  parsonage,  (m) 

If  a  ComU  be  situate  in  both  provinces,  but  the  office  for 
transacting  the  business  of  it  be  in  that  of  Canterbury,  the 
probate  of  a  will  of  a  shareholder  in  Canterbury  will  suffice, 
and  a  probate  in  York  will  be  unnecessary,  (n)  and  it  may  happen 
that  a  mere  diocesan's  probate  will  suffice,  although  the  canal 
passes  through  several  dioceses  of  the  same  provuice.(o)  But 
in  general,  if  there  be  bona  notabiUa  in  both  provinces, 
the  archbishop  in  each  is  to  grant  probate  accordingly,  (p) 


(e)  1  Rol.  Ab.  909,  Ezecuton,  1,  pi.  7; 
1  WiUiams'  Ex.  172. 

(/)  Went.  Off.  Ex.  167,  I4ed. ;  1  Wil- 
liams, 179, 180. 

(g)  Doe  et  dgmim  AUen  ▼.  Overu,  2  Bar. 
&  Adolph.  423. 

(ft)  1  Rol.  Ab.  909 ',  1  Williams,  177, 
178, 

(i)4  Aniuc.  16,5SS. 

(fc)  Byrou  v.  Byron,  Cro.  Etiz.  472 ; 
1  WUfiams,  178. 


(0  Daniel  ▼.  Duker,  Dm,  90$,  a,; 
iWiliiams,  178. 

(m)  Id.  ibid. 

(n)  Smyth  ▼.  Sufard,  2  Wili.Cli.  Rep. 
166 ;  1  V^iliiams,  179. 

(o)  Ear  parti  Hcrtu,  7  Bar.  &  Cret. 
^%\  1  Williams,  179. 

(p)  Bvimmi  ▼.  fadVey,  1  SalkeM,  59; 
5^010  ▼.  Simghion,  2  Lev.  86 ;  Off.  Ex. 
48  \  St€k[*  T.  Bat§,  5  B.  &  Cres.  491. 
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When  all  the  personal  estate  is  entirely  in  one  diocese^  tiien^     Chav.  v. 
however  large  the  amoont,  regularlif  the  probate  sha^dd  ifi^^YMxAtuBM. 

general  be  obtained  before  the  bishop  of  sneh  diocese  or  hii 

oflScer»  and  not  in  the  Prerogative  Court  (g)  But  if  the  Metros 
politan  or  Prerogative  Court  grant  probate  or  letters  of  admiv 
nistration  in  such  a  case,  where  the  deceased  had  not  any  bona 
noiabilia  in  divers  dioceses,  though  thb  is  not  strictly  reguki'^ 
still  such  probate  or  letters  are  not  void,  but  only  v<Hdable,  (r) 
and  this  circumstance  makes  it  safer,  generally  speakingi  to 
obtain  probate  in  the  Prerogative  Court ;  for  if  probate  or  lettef 
df  administration  be  granted  by  a  bishop  or  other  inferior 
judge,  in  a  case  where  the  deceased  had  bona  noiabilia  in 
divers  dioceses,  they  are  absolutely  void,  (#)  and  the  Court  of 
Chancery  usually  require  a  prerogative  admfaiistration  before 
decreeing  money  to  be  paid  out,  (s)  though  Sir  John  Nichol 
has  observed,  that  that  administration  is  t>nly  essential  when 
there  really  have  been  bona  noiabilia  in  several  dioceses,  (i) 

If  a  person  die  abroad,  or  in  Scotland,  leaving  goods  in  the 
diocese  of  London,  and  in  no  other  diocese,  prerogative  pro- 
bate or  letters  will  be  proper,  but  it  may  be  in  the  Consistory 
Court  of  London  ;(<<)  audit  should  seem  that  the  same  rule 
would  apply  if  a  party  die  upon  the  high  seas,  in  which  case, 
if  he  have  bona  noiabilia  only  in  one  diocese,  probate  or 
letters  there  are  suflScient,  though  if  he  had  been  in  several 
dioceses,  then  a  prerogative  probate  or  letters  would  be  requi- 
site, (a?)  If  there  be  bona  notabiUa  as  well  in  Ireland  as  in 
England,  then  probates  should  be  granted  in  both  countries,  (y) 

On  obtaining  probate  in  the  common  form,  the  executor  (with 
two  of  the  witnesses  to  the  will  when  living)  and  usually  widi 
his  proctor,  presents  the  original  will  to  the  proper  judge,  and 
the  witnesses  swear  that  the  same  ''  is  the  true  whole  and 
last  win  and  testament  of  the  deceased ;"  and  the  executor 
malfies  an  affidatii  in  the  subscribed  form,  and  the  judge  there- 
upon, and  sometimes  upon  less  proof,  annexes  his  probate  and 
seal  thereto,  {z)    Tbe  will  itself  should  be  deposited  in  the 


(9)  9  BU.  C.  508. 

0  Id. ;  1  Williams,  101,  181;  Suit» 
T.  Bate,  5  B.  &  Crei.  491. 

(i)Thomn  ▼.  Davim^  Xt  Ves.  417; 
1  WiUuuos,  174^  175. 

(t)  Sdaik  ▼.  jBuVp  of  London f  1  Hosg. 

6se. 

(tt)  Sctaik  ▼•  Bkhap  ofLoudout  1  Hagg. 
6S5;  1  Williams,  t7tt»  173. 

(x)  Id. ;  Griffiiu  ▼.  Gr^lu,  8ajer,  83 ; 
Rol.  Ab.  908 ;  3  Bac  Ab.  35. 


(y)  DmUel  ▼.  Luktr,  Djer,  305  ;  Bac. 
Ab.  Executors,  £.  F. ;  Codex,  472. 

(s)  Swiob.  PI.  6,  8.  14,  pi.  2.;  Go- 
dolph.  PI.  1,  c.  20,  8. 4 ;  1  Williams'  Exe- 
Goton,  188.  Tbe  IbUowiDg  is  tbe /am  of 
the, oath  to  be  taken  by  tbe  executor: 
"  YoQ  shall  swear  that  jou  believe  this  to  Execolor's  oath, 
be  tbe  true  last  will  and  testament  of  il.B., 
deceased ;  that  joo  wiU  pav  all  the  debts 
and  legacies  of  the  deceased,  as  far  as  the 
goods  shall  extend  and  the  law  shall  bind 


5S6  VBSCAUTIONARY  MBA8URBS 

CHAP.  V.     Registry  of  the  Ordinary  of  the  Metropolitan^  and  a  copy 
Precaution-   thereof  in  parchment  is  made  out  under  his  seal  and  delivered 

to  the  executor,  together  with  a  certificate  oi  it  having  been 

proved  before  him,  and  such  copy  and  certificate  are  styled  the 
probate. 

The  probate  itself  is  usually  in  the  subscribed  form,  (a)  and 
the  executor  must,  in  pursuance  of  55  Geo.  3,  c.  1849  swear 
that  the  value  of  the  assets  is,  to  the  best  of  his  knowledge  and 

belief,  under  a  named  sum,  as  thus :  **  Sworn  under  £ ,  and 

"  that  the  testator  died  day  of ^  a.  d.     A.  B"  and 

which  it  seems  is  /yrtmayaci^  evidence  at  law  against  the  execu- 
tor that  the  assets  are  nearly  the  named  amount,  since  it  is  to  be 
presumed  that  he  would  not  swear  to  and  pay  a  much  larger 
stamp  duty  than  was  necessary  according  to  the  assets  re- 
ceived. (6) 

Probate  to  one  of  several  executors  operates  as  if  granted  to 
all,  so  as  to  enable  each  to  sue,  (e)  until  the  other  has  formally 
renounced. 

A  due  application  of  the  assets  by  the  executor,  either  for 
general  or  particular  purposes  pointed  out  by  the  will,  may  be 
enforced  by  any  party  interested  in  the  assets.  {<!) 
or  ezecQtors  d$      An  executor  de  son  tort  cannot  retain  for  his  own  debt,  (e) 
M«  <0>t*  Q^^  ^  wrongful  and  a  rightful  executor  only  differ  in  this  re- 

spect, that  the  first  is  to  take  no  benefit  by  his  own  wrongful 
interference,  but  as  regards  other  creditors  there  is  no  differ- 
ence ;  and  an  executor  de  son  tort,  as  well  as  a  rightful  exe- 
cutor, may  administer  the  assets  in  due  course  of  law,  and  in 
so  doing,  stands  in  precisely  the  same  situation  as  a  lawful 
executor.  (/) 

9.  Of  obtaining       9.  Of  obtaining  Letters  ojf  Administration. — With  respect  to 
nistration?  "*''  letters  of  administration,  we  have  seen  who  is  entitled  to  the  same 

amongst  next  of  kin,  and  if  they  refuse,  then  what  other  per- 

sons.(g)    Administration  is  not  generally  obtained  until  after 

fourteen  days  from  the  death.  (A)     It  is  then  granted  by  writing 

under  seal  from  the  proper  judge,  being  the  same  person  who 


you,  and  that  yoa  will  exhibit  a  true,  full,  (hi)  Font§r  v.  Bhkelock,  5  Bar.  &  Cres. 

and  perfect  inventory  of  all  and  every  the  StS  ;  8  Dowl.  &  R.  48,  S.  C. ;  Cwrtis  ▼. 

goods,  rights  and  credits  of  the  deceased.  Hunt,  1  Car.  &  P.  ISO. 

together  wUh  ajutt  and  true  account  into  Cc)  WalleneY.PUU,  1  Mood.&  M.561. 

the  Registry  of  the Court  of ,  f  d)  Parry  w,  Aiktey,  3  Simons,  97. 

when  yoa  shall  be  lawfully  called  thereto.  (e)  PoU. 

So  help  yon  Ood."     See  form,  4  Bum's  (/)  Oxenhamr,  Clapp,  t  B«&  Adolph. 

£c.  L.  «54,  8  cd.  309  to  315. 

(a)  See  form  of  a  prerogative  probate,  (g)  Ante,  106  to  110. 

1  Wimaros'  Esecotors,  9lt.  {h)  ToUer,  6  ed.  96. 
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grants   probate,  (f )     It    may  be    also   committed   by  entry     CHAP.  V. 
in  the  registry,  without  letters  sub  sigilh,  but  it  cannot  be  ^HYMEAsuiiEi. 

granted  by  parol.  (A)  

Upon  taking  out  letters  of  administration,  when  the  party 
applies  merely  as  the  next  of  kin^  no  collateral  proof  oihxs 
being  next  of  kin  is  required,  but  the  party  merely  alleges 
that  fact  before  the  surrogate,  and  he  then  swears  to  the  time  of 
the  death,  and  that  the  whole  value  of  the  deceased's  personal 
estate  and  leaseholds,  without  deducting  for  debts,  are  under  the 
value  of  a  named  sum,  to  the  best  of  his  knowledge,  information, 
and  belief.  (/)  Upon  such  affidavit  a  warrant  for  issuing 
letters  of  administration  is  granted  in  the  subscribed  form.(m) 
After  swearing  to  such  affidavit  befbre  the  surrogate,  and  after 
executing  an  administration  bond  with  two  sureties,  in  double 
the  amount  of  the  assets  sworn  to,  for  the  faithful  administra- 

(t)  AnU,  bt5  to  5t6.        (k)  Toller,  ISO  ;  11  Vm.  Ah,  76;  Com.  Dig.  Adm.  B.  7. 


(0  The  Affidavit  as  to  socb  valoe  is  required  bj  55  Geo.  S,  c.  IM,  s.  38. — ^Tbe  fol- 
hmiiig  is  the  usual  form  of  t^ffidavit : 

In  the  Goods  of  C.  D..  deceased.  .?"  ^JH^  FnTt'^'' 

Court  of  Canterbury.  ^^^^^.^  ^ 

3d  April,  1833.  obtain  adminit- 

Appeared  personally  A,  B.  of^-^,  the  P&rtj  applying  for  letters  of  administra-  tration. 
tioD  of  the  estate  and  effects  of  the  said  C.  JD.,  late  of,  &c.,  deceased,  and  made  oath 
[in  case  of  Quakers,  Molgmnly  affirmed  A  that  the  said  deceased  died  on  or  about 
the  1st  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
three,  and  that  the  estate  and  effects  of  the  said  deceased,  which  he  any  way  died  pos- 
sessed of  or  entitled  to,  and  for  or  in  respect  of  which  said  letters  of  administration 
are  to  be  granted  exclusive  of  what  the  said  deceased  may  have  been  possessed  of  or 
entitled  to  as  a  trustee  for  any  other  person  or  persons,  and  not  beneficially,  including 
leaseholds  (if  any),  and  without  deducting  any  thing  on  acconnt  of  the  debts  due  and 
«>wihg  from  the  said  deceased,  are  under  the  value  of  three  hundred  pounds,  to  the  best 
of  this  deponent's  knowledge,  infonnation  and  belief.  And  lastly,  this  deponent  made 
cmth  that,  Uc,  (no  leaseholds,  if  so.) 

Sworn  before  me,E,F.,  ^    n 

Surrogate.  ^'  °* 

(m)  58.  Sump.  3d  April,  1833.  Warrant 

Appeared  personally  A,  B.  and  alleged  that  C.  D.,  late  of,  &c.,  deceased,  died  ^^^  g»iiting 
lat  March  last,  a  bachelor  and  intestate,  without  a  parent ;  that  the  appearer  is  the  administration, 
natural  and  lawful  brother  and  next  of  kin  of  the  aaid  deceased,  Wherefore  he  prayed 
ktteri  of  administration  of  all  and  singular  the  goods,  chattels,  and  credits  of  tlie 
said  deceased,  to  be  granted  to  him  on  giving  the  usual  security. 

Snb  .f  300. 

Let  administration  be  passed  as  prayed,  the  said  A,  B.  having  been 
first  duly  sworn  faithfully  to  administer  and  as  usual ;  as  also  that 
the  whole  of  the  said  deceased's  personal  estate  does  not  amount 
in  value  to  the  sum  of  three  hundred  pounds,  and  that  the  said  de- 
ceased  died  on  the  1st  day  of  March,  one  thousand  eight  hundred 
and  thirty -three. 

Before  me, 

JE.  F.,  Surrogate. 
Which  I  attrst, 

6.  H,  Notary  Public 


SK8  PEKGAUTIOMARY  MEASURES 

CHAP.  V.     tion  of  assets  as  required  by  the  statute,  (n)  the  party  applying 
A  EYAuTs'i^u.  obtains  the  grant,  and  the  letters  ^  admimstrathm  are  delivered 

"= to  him. 

The  statute  22  &  23  Car.  2,  eh.  10,  prescribes  the  form  of 
the  bond.  The  sureties  are  too  frequently  little  better  than  no- 
minal, and  considering  that  the  bond  frequently  camiot  be  put  in 
suit  tiU  after  a  decree  in  the  Ecclesiastical  Court,  at  least  by 
l^atees  or  parties  entitled  to  the  residue,  (o)  which  may  occupy 
years,  in  cases  where  the  personal  estate  is  considerable, 
the  parties  interested  would  do  well  to  enter  a  caveat,  or 
otherwise  to  take  care  that  eery  sub^antial  sureties  are  given 
before  letters  of  administration  are  granted,  as  many  instances 
have  occurred,  after  a  lapse  of  years,  of  total  inability  to  pay 
legacies  or  divide  the  actual  residue,  (p)  And  a  bill  in  equity 
to  prevent  waste  should  also  be  filed,  in  cases  where  loss  would 
probably  be  otherwise  incurred,  {q) 

An  administrator,  after  obtaining  letters  of  adnunbtration, 
stands  in  most  respects  in  the  same  situation  as  an  executor, 
and  the  cases  relating  to  one  in  general  equally  apply  to  the 
other,  (r)  The  office  of  an  administrator,  so  far  as  it  con- 
cerns the  collecting  of  the  effects,  the  making  of  an  inventory, 
and  the  payment  of  debts,  is  altogether  the  same  as  that  of  an 
executor,  (s) 

10.  Of  collect-        10'  iJ^fcoUecting  Assets ,  carrying  on  Trade^  and  care  of  the 
iof  assets,  car-    Assets. — It  is  the  duty  of  the  executor  or  administrator  to  collect 

rying  on  trade,  ■■  i.i  i  •  i  i  i 

and  care  of  the  and  Speedily  reduce  into  money  the  personal  assets  when  not 
asseu.  otherwise  directed,  especially  if  they  be  of  a  perishable  nature,  it) 

and  if  he  carry  on  the  trade  of  the  deceased,  he  does  so  at  his 
peril,  for  though  we  have  seen  that  any  small  subsequent  profits 
need  not  be  brought  into  or  stated  in  an  inventory  when  cited,  («) 
yet,  on  the  other  hand,  if  there  be  any  considerable  gain,  it 
belongs  to  the  estate,  though  if  there  be  any  loss,  he  must  bear 
it,  and  an  executor  might,  though  he  intended  to  derive  no 
personal  benefit,  be  made  ^  a  bankrupt  in  respect  of  such 
trading,  (x)  If  executors  be  directed  by  the  will  to  carry  on 
the  trade,  they  should  do  so  under  the  protection  of  the  Court 


(n)  f  1  Hen.  3,  c.  5 ;  ««  &  S3  Car.  t,  (a)  Parry  t.  AMty,  3  SiDMOS,  97. 

ch.  10 ',  see  Chit.  Col.  Stat.  324^  and  Arch-  (r)  Toller,  6ti)  ed.  369. 

bUhop  of  Canterbury  w.  Tappen,  8  Bar.  &  ($)  Id.  ibid. 

Crea.  155 ;  3  Man.  &  R.  136.  (t)  Id.  4sr. 

(«)  Toller,  6  ed.  96 ;  Arehbp.  of  Can-  («)  AnU,  617,  n.  (i);  Pitt  ▼.  Woodh^m, 

Urbury  ▼.  Tappm,  8  Bar.  &  Cres.  150.  1  Hagg.  S50. 

(p)  It  was  so  in  the  caa^  referred  to  Qt)Wrightman  ▼.  Toumroe,  t  Manle 

aboTe,  iu(c).  &  S.  412 ;  t  Williams,  1101. 
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of  Chancery,  (y)    But  in  some  cases  it  will  be  the  duly  of  the     CHAP.  V. 
executor  to  continue  the  trade  so  far  as  may  be  essential  to  ABYMBAruBM. 
complete  orders  in  hand  and  wind  up  the  concern.  (») 

An  executor  should  immediately  after  the  funeral,  without 
loss  of  time,  request  payment  of  all  claims  due  to  the  estate, 
and,  if  not  pdd,  should  sue  for  the  amount,  unless  there  be 
reasonable  grounds  for  doubting  the  success  of  proceeding, 
and  if  he  delay,  and  allow  the  statute  of  limitations  to  become  a 
bar,  he  would  be  personally  liable  for  the  loss  to  the  estate,  (a) 
If  the  assets  be  considerable,  and  it  becmne  necessary  to  deposit 
the  same  in  the  hands  of  bankers,  rather  than  incur  the  risk  of 
burglary  or  robbery,  then  the  executor  should  be  well  assured 
of  their  responsibility,  and  should  pay  in  the  assets  to  his  separ 
rate  account,  tu  exeeuiar,  perfectly  distinct  from  bis  private 
account,  by  wbich^means  he  would  avoid  personal  responsibility 
in  case  the  banker  should  fail,  (b)  If  an  executor  vest  the  assets 
in  the  funds,  he  will  not  be  liable  to  make  good  a  loss  by  the 
fall  of  stock,  (c)  But  the  safer  course,  unless  indemnified  by  the 
residuary  legatee,  is  to  pay  any  balance  of  assets  not  immedi- 
ately wanted  into  Court ;  {d)  and  be  ought  not  to  lend  the  assets 
on  personal  security  or  doubtful  realty,  (e) 

11.  Of  frostouting  Actions  and  Suits. — ^An  executor  or  admi-  n.  or  prose- 
nistrator  must  take  care  expeditiously  to  enforce  claims  due  to  the  ^^'^^^"' 
estate,  so  as  to  prevent  loss  *by  a  plea  of  the  statute  of  limita- 
tion or  other  consequence  of  delay.  (/)  If  there  be  any  doubt 
upon  the  claim  or  the  expediency  of  proceeding  for  its  reco- 
very, he  should  require  the  directions  of  all  persons  interested. 
In  the  next  volume  will  be  considered  what  claims  can  be  en- 
forced by  an  executor  or  administrator.  It  will  suffice  here  to 
observe,  that  the  right  to  sue  for  torts  to  the  person^  and  even 
a  promise  of  marriage,  die  with  the  person  of  the  deceased ;  {g) 


(«)£c  T^arte  Garland,  10  Ves.  119; 
t  WnSams,  1101. 

(0  MoriAaZ  v.  Brwdhwntt  1  Cromp. 
&  J.  405;  1  Tyrwb.  350;  S  Williams, 
1103. 

(a)  Hayward  w,  Kinaof,  it  Mod.  573 ; 
tWlllmmtfllll. 

(6)  Wren  y.  Kirton,  11  Vci.  377  ;  FUt- 
lAer  ▼.  WttOcer,  3  Madd.  73;  Mamerg  ▼. 
Bmmer,  4  Madd.  413 ;  1  Jac.  &  Walk. 
f>ll,  S.  C. ;  t  Williams,  1117, 1118. 

(«)  Huiehimon  v.  Hammond,  3  Bro.  Cb. 
Rep.  147;  Toiler,  4f 8. 
'  (d)Ea^e$onw.Kingtton,Qyn.i06. 

(e)  IVUktt  ▼.  Siewart,  Coop.  6;  PoweU 
T.£Dafii,5Ves.844. 


(f)  Supra,  (a) ;  Hayward  ▼.  Kimey,  it. 
Mod.  573 ;  11  Vin.  Ab.  309;  S  Williams, 
111  1;  so  the  merely  employing  an  attoroej 
to  demand  payment  of  a  bond  debt,  botnot 
suing,  whereby  the  debt  was  lost,  subjected 
the  executor  to  pay  the  amount  out  of  his 
own  liinds,  Lamon  ▼.  Copeland,  t  Bro.  Ch. 
R.  156 ;  and  see  Goodftllow  ▼.  Bwrehtlt, 
9  Vem.  «99 ;  Toiler,  426. 

(f )  ChamberUun  ▼.  WUHamum,  t  Maule 
&  S.  408;  1  Chit.  PI.  5  ed.  SI,  29, 
78,  79 ;  but  see  proposed  alterations  in 
some  respects  of  tlse  rule  aedo  penanalU 
moritur  cum  pentma  in  the  now  pending 
bill. 
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CHAP.  V.     but  the  payment  of  debts  and  compensation  for  many  injunes 

PbKCAUTION-  •^,  »i.ii  ^  J-- 

aryMeasprbs.  to  personal  estate  may  be  enforced  by  an  executor  or  aamuu- 

8traton(A) 

At  law,  executors  or  administrators,  when  plaintiffs,  are  not 
personally  liable  to  costs,  when  they  have  sued  only  on  con- 
tracts alleged  to  have  been  made  with  their  testator,  although 
they  be  nonsuited,  or  have  a  verdict  against  them,  (t)  but  it  is 
otherwise,  if  a  count  be  introduced  upon  a  supposed  contract 
with  himself,  though  in  his  representative  character;  (A)  and 
although  no  personal  liability  for  costs  affects  the  executor,  yet 
the  estate  is  liable,  and  therefore  a  residuary  legatee  is  not  a 
competent  witness,  although  he  have  released  his  claim  for  the 
*  amount  of  debt  sued  for  by  an  executor,  {i)  In  equity,  an  exe* 
cutor,  whether  plaintiff  or  defendant,  who,  in  performance  of 
his  duty,  has  incurred  costs,  will  be  allowed  them  out  of  the 
estate.  (/) 


19.  Of  resisting 
claims,  actions, 
and  suiflt 


IS.  Of  resisting  Claims,  Actions,  and  Suits. — As,  on  the  one 
hand,  an  executor  or  administrator  is  bound  to  use  due  endea- 
vours to  recover  assets,  so,  on  the  other  hand,  he  is  bound  to 
resist  all  unfounded  claims,  the  payment  of  which  would  dimi- 
nish the  fund  for  creditors,  legatees,  or  next  of  kin ;  as,  if  he 
pay  a  bond  debt,  which  he  knew  he  might  have  resisted  on  the 
ground  of  usury,  or  other  illegality,  such  as  future  cohabita- 
tion ;  {m)  or  if  he  pay  a  debt  contracted  by  the  widow,  in  the  name 
of  a  testator  after  his  death,  though  unknown.  {»)  But  it  is 
optional  whether  an  executor  will  plead  or  take  advantage  of 
the  statute  of  limitations,  (o)  though  a  Court  of  Equity  will,  at  the 
instance  of  a  creditor  or  legatee,  direct  that  defence  to  be  set 
up.(p)  A  general  direction  in  a  will  to  pay  all  debts,  or  a 
devise  of  land  to  be  sold  to  pay  all  debts,  will  not  revive  a  debt 
already  barred  by  the  statute  of  limitations,  (o)  but  the  latter,  or 
any  will  creating  a  trust,  would  suspend  the  future  operation  of 
the  statute  as  to  debts  not  already  completely  barred,  (r)  The 
whole  of  the  law  upon  the  subject  of  devastavits  would  lead  us 
beyond  the  scope  of  the  present  undertaking,  {s)  The  exercise 


(A)  1  Chit  PI.  «J.  79,  80. 

(i)  Baiter  v.  TyrwhiU  4  Campb.  27. 

(k)  Jobtm  V.  Farster,  1  B.  &  Adolph.  6 ; 
Slater  ▼.  Lawam,  1  Bar.  &  Adoiph.  893. 

(I)  3  V\^illiaros,  t2bt,  1«5S;  po§t,  5Sl, 

(m)  Winchcmnbev.  Winchester,  HuhHTi, 
167;  1  Bruwnl.  S3;  Rabinum  ▼.  Gee, 
1  Ves.  sen.  354 ;  Com.  Dig.  Administra- 
tor, I.  1 ;  22  WiUianis,  669,  1109. 

(n)  GUet  ▼.  Dtfwn,  1  Stark.  R.  33 ; 
Biadei  v.  Free,  9  Bar.  &  Cres.  171 . 


(0)3  Williams,  1110. 

(p)  Shewea  v«  Vanderhon,  1  Russ.  6c  M. 
349. 

iq)  Burke  ▼.  Jone$t  3  Ves.  &  B^aoKs, 
375  ;  and  s«e  Chittj  on  Bills,  8cd  615. 

(r)  Ex  parte  Ross  in  re  CoLet,  t  Glynn 
&  Jam.  331 ;  and  see  post,  cbap.  is.  on 
statutes  of  limitations. 

(i)  See  in  general  3  WilUams,  1104  to 
1130. 
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of  the  power  to  prefer  a  particular  creditori  and  the  control  of    CHAP.  v. 
that  power  will  be  presently  considered.  aryMbasubbs. 

13.   WAen  or  not  an  Executor  mil  be  allowed  his  Costs. — An  13.  when  cotti 
executor  or  administrator  would  be  allowed  out  of  the  estate  his  •"»>we<i  to  an 

executor  or  bq- 

costs  of  an  unsuccessful  action  bona  fide  brought  or  defended  luinistrator.  (t) 
by  him  where  there  was  a  reasonable  ground  to  institute  or 
defend  the  action,  and  no  laches  or  misconduct  can  be  justly 
imputed  to  him.  (u)  But  an  executor  conducting  suits  as  soli- 
citor for  the  legatees  under  the  will  of  his  testator,  will  not  be 
allowed  his  costs  in  the  first  instance,  if  it  appear  that  he  had 
conducted  the  suits  in  a  negligent  and  tardy  manner,  (.r)  So 
where  an  executor  misconducts  himself,  and  gives  a  false 
account,  he  will  have  to  pay  interest  as  well  as  costs ;  (y)  and  if 
an  executor,  having  assets  in  hand,  unnecessarily  delay  payment, 
and  defend  a  suit,  and  afterwards  suffer  judgment  by  default 
for  principal,  interest,  and  costs,  he  will  personally  have  to  pay 
the  two  latter.  («)  But  in  general  the  costs  of  a  bon&fide  suit 
or  defence  are  not  to  fall  personally  on  the  executor,  (a)  In 
doubtful  cases  it  is  prudent  to  require  and  take  the  directions 
and  indemnity  of  the  parties  beneficially  interested,  or,  where 
there  will  clearly  be  a  residue,  of  the  residuary  legatee,  as  to  the 
adoption  of  proceedings  or  defending  them;  and  for  this  pur- 
pose, especially  in  cases  of  foreign  claims,  when  the  expense  of 
a  commission  to  obtain  evidence,  or  on  any  other  account,  the 
suit  would  be  attended  with  great  expense,  it  would  be  prudent, 
though  not  absolutely  necessary,  to  convene  a  meeting  of  credi- 
tors and  legatees,  and  those  entitled  to  the  residue,  and  act 
with  their  concurrence.  Executors,  who  plead  a  plea,  which, 
on  the  trial,  is  proved  false,  (unless  he  have  also  pleaded  a  plea 
to  the  whole  action,  which  has  been  found  true,)  is  personally 
liable  to  pay  costs  to  the  plaintiff;  (i)  as  if  he  plead  ineffectually 
nonassumpsit  or  plene  administravit,  and  do  not  succeed  on  any 
plea  that  goes  to  the  whole  action,  (e)  But  he  will  be  allowed 
such  costs  out  of  the  assets,  unless  he  has  been  guilty  of  mis- 
conduct in  resisting  a  clear  demand,  (e/) 

(t)  See  several  cases  as  to  costs,  Chit.  2  Lev.  40;  Hall  ▼.  HvUet,  1  Coin's  Rep.  . 

£q.  Dig.  tit.  Executors,  409.  410.  134. 

(u)  Baker,  tsecuior.y.  TtfrrchUt^iC^mp,  (a)  Weketi  ▼.  Uubv,  t  Bro.  C.  C.  586, 

f7,  where  Lord  Ellenborough  su  ruled ;  in  error,  reversing  decitioQ  below  as  to 

W^kgtt  V.  Rabv,  t  Bro.  C.  C.  386,  and  see  coats. 

1  Stark.  3« ;  2  Williams,  125?.  (A)  MarthaU  v.  Wilder,  9  B.  Ac  Cres. 

(x)  Wilton  V.  Carnnehael,  2  Dow.  and  655;   2  Williams,  1219. 

aaric,  51,  A.  D.  1830.  (c)  Mar$kaU  r.  Wilder,  9  Bar.  &  Cres. 

(y)  Craddeu  v.  Bethvne,  1  Jac.  &  W.  6o5. 

586, 589.  (d)  2  WlNitnu,  1252, 1253;  see  further 

(s)  Toller,  6  ed .  426,  Seaman  v.  ^verard,  pat, 

TOL.  I.  N  N 
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CHAP.V. 
Prbcautioh* 

iimvMBAIVBBS. 

14.  When  exe- 
cutor ooght  not 
to  lubinit  to  ar- 
bitration or  com- 
promise, or  gi?e 
time. 


14.  Submis$tOH  to  Arbitration* — An  executor  or  administrator 
should  not  refer  a  dispute  to  arbitration^  at  least  without  ex- 
pressly restricting  the  arbitrator  from  awarding  against  him 
personally ;  nor  indeed  is  any  reference  even  with  that  quaUfi* 
cation,  but  without  the  consent  of  creditors  and  legatees 
and  of  the  next  of  kin,  prudent ;  for  if  an  executor  refer  gene- 
rally, and  the  arbitrator  should  award  him  to  pay,  he  will  be 
personally  liable,  although  assets  have  not  actually  come  to  bis 
hands,  (e)  So  if  an  arbitrator  should  award  that  a  debt  claimed 
by  an  executor  as  due  to  the  estate  is  not  due,  and  the  same 
be  thereby  lost,  the  executor  will  be  personally. liable  to  pay 
the  amount.  (/)  Also  if  an  executor  compromise  or  give  time 
and  take  a  new  security,  and  the  debt  be  thereby  lost,  he  must 
sustain  it.  {g)  But  an  executor,  to  get  rid  of  a  b^d  tenant,  may 
release  an  arrear  of  rent  and  even  give  him  money  out  of  the 
assets  to  obtain  possession,  and  if  it  appnear  he  has  bon&  fide 
acted  for  the  best,  he  shall  be  allowed  both«(A) 


15.  Wlien  he 
may  pay  all 
creditors 
eqoailj. 


15.  Of  general  Compromises  with  Creditors, — But  an  executor 
(when  there  are  some  assets  but  not  enough  to  pay  all)  may 
and  ought  properly,  even  without  bill  filed,  to  convene  a  meet- 
ing of  creditors  and  propose  an  equal. distribution,  and  if  upon 
the  faith  of  an  agreement  to  that  effect  he  executed  an  assign* 
ment  of  assets,  one  of  the  creditors,  who  assented,  cannot  after^* 
wards  refuse  to  come  in,  nor  could  he  sue  the  executor,  (t) 


16.  Executors 
accoanting.  (k) 


16.  Accounting. — ^An  executor  should  at  all  times  be  ready, 
on  the  reasonable  application. of  a  creditor  or  legatee  or. next 
of  kin,  to  render  a  just  and  explicit  account  of  the  assets 
and  his  administration,  or  he  may  be  liable  to  pay  interest 
or  costs.  (Q  But  there  is  not  any  regular  way  of  calling  an 
executor  to  account  but  by  bill,  and  which  ought  not: to  be 
filed  without  formal  demand  of  an  account  and  refusal  or  un« 
reasonable  delay  in  rendering  the  same.(m) 


17.  What  are 
assets  in  band. 


17.  What  are  Assets  in  Hand  at  Law, — As  an  eiLecutor  can- 
not compel  a  creditor  to  take  goods  in  payment  of  any  ehurn,- 


{e)  Taylor  v,  Lyon,  5  Bing.  200. 

(/)  4fMn,  5  Leonard,  51  ;  Went.  Off, 
Ex.  7U  159i  160^  ToUer,  425.  But  Mm- 
ble,  this  iuu»t  mean  when  it  is  dearly 
proved  that  the  debt  n^ght  have  been  re- 
covered by  proceediQ^s  at  law  or  in 
eqoity,  and  not  that  tli^  executor  is  ahto- 
Uady  responsible. 

.  (^)  Toiler,  6th  ed.  ^.;  Goring  ▼. 
Gormg,  Yelverton,  10;  fforden  ▼.  Stmtp 


S  Lev.  189;  S  Jones»  88;  Keilw.  52} 
Barkor  y.  Talcoi,  1  Vem.  474- 

(h)  Blue  V.  Martkall,  3  P.  Wms.  381 ; 
Toller,  429. 

(t)  Brady  ▼.  SheU,  1  Campb.  147} 
Sieinman  ▼.  Magnut,  11  East,  390. 

(k)  See  in  general  1  Cbit«  £q.  Dig* 
409. 

rO  Pearte  ▼•  Oram,  1  Jac.  k  W.  135. 

[m)  In  flirt,  t.  BurXw,  I  Ball  H  B.  75. 
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it  should  seeln  that'  goods  are  not  actually  assets,  unkss  they     CHAP.  V. 
have  actually  come  to  the  possession  of  the  executor  or  admi-  artMbasvbbs. 
nistrator^  and  might  have  been  sold  by  him  for  money  if  he  had  ^ 

used  due  diligence,  (n)  As  to  debts  due  to  the  estate  and  chases 
in  aeiion  they  are  not  assets  in  hand  until  actually  reduced  into 
possession,  (o)  though  if  the  executor  should  release  &  debt 
or  damages,  or  take  a  fresh  bond  or  note  to  himself,  that  would 
be  deemed  in  law  equivalent  to  an  actual  receipt,  and  charge 
him  aceordiii|^y.  (p) 

Property  vested  in  the  testator  as  a  trustee  for  others,  and 
terms  attending  the  inheritance  of  the  testator,  are  not  assets, 
although  the  kgal  interest  has  vested  in  the  executor  or  admi-* 
nistrator.(j')  Nor  at  law  or  in  the  Ecclesiastical  Court  are 
lands  devised  for  the  payment  of  debts  or  legacies,  assets  in 
respect  of  which  either  can  be  sued  at  law,  but  only  in  a  court 
of  equity,  and  not  even  in  the  Ecclesiastical  or  S{uritual 
Court,  which  has  no  cognizance  of  lands ;  and  therefore,  in  case 
6f  such  a  devise,  the  creditor  can,  as  respects  such  equitable 
assets,  only  proceed  in  a  Court  of  Equity,  and  this  although  the 
testator  has  expressly  declared  that  the  produce  of  the  sale  of 
the  real  estate  shall  be  deemed  personalty,  (r)  This  constitutes 
a  most  important  distinction  between  legal  and  equitable 
assets,  is) 

^  The  words  in  a  will, ''  In  the  first  place,  I  will  and  direct  all 
my  just  debts  and  funeral  expenses  to  be  paid,"  and  afterwards 
devising  the  real  estate  specifically,  constituted  a  charge  on  such 
real  estate  and  equitable  assets^  but  no  proceeding  at  law  can  be 
sustained  against  or  in  respect  of  such  assets.  (<)  Where  bond 
or  specialty  debts  have  exhausted  the  personal  estate,  then 
simple  contract  creditors,  and  even  legatees,  may,  in  equity, 
under  the  doctrine  of  marshalling  the  assets^  obtain  satisfaction 
in  a  Court  of  Equity  out  of  the  real  estates,  to  the  extent  of 
the  fund  subtracted  by  the  bond  and  specialty  creditors,  (le) 
The  modern  act  against  fraudulent  devises,  and  subjecting  the 
lands  of  traders  to  the  payment  of  even  simple  contract  debts. 


(n)  See  cases  S  WiUiftms.  lOfl ;  but  (f)  S  Willkms,  lOSl,  10S«. 

tee  Uie  judgment  of  Lord  Ellenbonxigb  (r)  Barhgr  t.  Jl«y,  9  Bar.  &  Cres.469. 

In  Crom  t.  Smkh,  7  East,  «58 ;  6  Mod«  (<)  See  t  Willieint,  1053  to  1057. 

181;  Cob.  Dig.  Asaeti,  D.  (t)  WiUiamt  t.  Witlumth  5  Vei.  J.  ; 

(o)  Oodolp.  Pt  S»  €•  S4,  8.  5;  Jm*  Ba<%  v.  Ekim,7  Ves.  519;  Shephardt, 

khai  r,Phtme,  1  Salk.  t07  ;  Wn&mi  ▼.  Lutwidgt,  8  Ves.  96. ;  Chit.  £q.  Dig. 

Jamet,  1  Campb.  564.  417. 

(p)  CM  V.  Jtnitet,  Hob.  66 ;  Metier  t.  (h)  As  to  mankaUing  etamU  in  geneml, 

AtmnMl,  5  Bte.  &  PuU  7 ;  Tortridge  ▼.  lee  Woodes»  Vinerian  Leetares ;  and  Chit. 

CoiMt,  5  P^iee,  41V.  Eq.  Dig.  419  to  4«f . 
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PwtrxioN.  doea  not  alter  the  proceeding  at  law,  and  the  lands  can  only  be 
ARYMgASDREg.  affectcd  in  a  Court  of  Equity,  (x) 

bSi  ^"c  "^h'  ***  '^^'"^  As$ei8,  but  not  sufficient  to  pay  the  Whole  of  a  Single 
to  pa^  aa  eutirc  Debt. — Supposing  an  executor  or  administrator  to  have  some 
debt.  i^^l  assets,  but  not  sufficient  to  pay  the  whole  of  a  legal  dwn,  it 

seems  that  if  he  be  sued  and  correctly  plead  plene  adrntnistravit 
prater  the  sum  in  hand,  and  the  plaintiff  pray  judgment  for  the 
sum  confessed,  and  quando  acciderient  to  the  residue,  the  exC"* 
cutor  or  administrator  will  not  be  personally  liable  to  pay  costs, 
though  the  plaintiff  will  be  entitled  to  them  out  of  future  effects, 
for  an  executor  is  not  bound  to  pay  away  every  trifle  of  asseta 
the  instant  he  receives  the  same.(y) 

19.  Ofrrtaining  IQ.  Of  Retaining^ — As  an  executor  or  an  administrator  can* 
or  admbbtni-'  not  sue  himself,  the  law  allows  him,  when  he  has  been  legally 
^'^*  invested  with  his  representative  character,  to  retain  out  of  any 

assets  that  may  have  come  to  his  hands,  to  fbe  extent  of  all 
funeral  and  testamentary  expenses  and  debts  legality  paid  by 
him  out  of  his  own  pocket,  (z)  and  also  any  debt  due  to  himself, 
before  he  pays  any  other  creditor  in  equal  degree,  (a)  It  has 
long  been  an  acknowledged  principle  in  courts  of  equity,  that 
an  executor  paying  to  creditors  more  or  equal  to  the  value  of 
his  testator's  personal  assets,  acquires  an  absolute  right  to 
them ;  indeed  this  principle  equally  extends  to  trustees  of  real 
estate,  though  in  general  a  trustee  is  not  allowed  to  purchase 
any  part  of  the  trust,  (6)  and  for  the  same  reason  he  may  retain 
his  own  debt,  notwithstanding  a  decree  has  been  made  in  a  suit 
by  other  creditors  for  administration  of  assets  equally,  and  not- 
withstanding assets  out  of  which  he  seeks  to  retain  his  debt 
came  to  his  hands  after  decree  ;(c)  but  he  cannot  retain 
in  respect  of  his  own  debt  any  assets  from  a  creditor  of  a 
higher  degree.  (cQ  It  should  even  seem  that  an  executor  may 
retain  a  debt  due  to  himself  and  really  unsatisfied,  though 
barred  by  the  statute  of  limitation  ;(e)  and  an  executor  who  has 


(x)  I  Wm.  4,  c.  47  ;  and  tee  Johnttm  ▼. 
Comptim,  1  Clark  &'Fin.  Rep.  47. 

(y)  De-  TiiUet  v.  Andrade,  X  Chit  R. 
6t9  I  Tidd.  980,  9ed. ;  %  Williais«,  ttSS, 
iStS  ;  Rnd  wee  Rast.  3tS ;  ShipU^t  ea$e, 
8  Co.  134;  Keel  v.  NeUou,  t  Sauiid.  tt6\ 
3  Qiiu  PI.  5tb  ed.  943,  945,  in  notes. 

(t)  GiUm  V.  Smiiher,  9  SUrk.  R.  5«8, 
wlicre  the  expeoset  of  a  funrnil  paid  out 
of  rxocutor's  owo  pocjLet  lyer^  li«Jd  to  b^ 
properly  retained. 


(a)  JRo6ituoA  ▼.  Cumndm/rt,  9  Atk.  41 1 ; 
Ccchvfl  ▼.  B/ocfc,  9  P.  Wms.  998;  1 
Saund.  3S3,  n.  6;  Picfird  ▼.  Brvwn,  6 
T.  R.  5A8. 

(b)  Chobntr  v.  BradUy,  1  Jac.  k  Walk. 
64.        ,       • 

<c)  ^vn^  ¥,  Barlow,  1  Sim.  &  Sto. 
688. 

(d)  9  WiUiamt,  685, 1206. 

(«)  Hopkimen  ▼.  Leach,  Mad*  Cb.  Pr, 
583;  9  WUliamt,  693,  ml  fiicrv, 
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paid  to  creditors  more  than  the  value  of  his  testator's  personal     CRAP.  V. 

property  acquires  an  absolute  right  to  them.  (/)   Where  there  arvMbaivres. 

are  joint  executors,  or  joint  administrators^  they  must  inter  se 

retain  their  debts  rateably  and  in  proportion  to  the  assets,  (g) 

It  is  optional  to  plead  a  retainer  or  give  it  in  evidence  under  a 

plea  of  plefte  admim$travit,{h)  but  it  is  in  general  better  to 

plead  it  specially,  as  the  replication  roust  then  narrow  the  evi^ 

dence. 

To  prevent  a  struggle  amongst  creditors  in  order  to  pay 
themselves,  it  is  settled  that  an  executor  de  son  tort  is  tiot  en- 
titled to  retain,  (i)  though  if  he  obtain  letters  of  administration 
pending  the  suit  against  him,  he  may  rejoin  the  same  puis  darrein 
continuance^  so  as  to  sustain  a  previous  plea  of  retainer,  to  which 
the  creditor  had  replied  that  the  defendant  was  executor  de 
son  tort,  (k) 

20.  Of  the  Order  in  which  Debts  and  Legacies  are  to  Ae  paid  «o.  or  the  or- 
in  general. — It  is  of  the  utmost  importance,  when  there  are  not  ^Ibt»'any"^ 
sufficient  assets  to  pay  all,  that  the  executor  or  administrator  legacies. 
should  in  the  first  instance  pay  debts  of  the  highest  degree, 
and  so  on  down  to  the  most  inferior,  (/)  for  otherwise  he  will  be 
guilty  of  what  is  termed  a  devastavit,  and  personally  liable  to 
the  extent  of  the  misapplied  assets, (m)  but  no  further.  (91)  And 
'  for  the  same  reason  he  must,  by  pleading  that  a  higher  debt  is  out^ 
standing,  resist  the  payment  of  an  inferior  debt,  or  he  will  be 
liable  to  pay  both.(o)  Where,  however,  there  are  certainly 
sufficient  assets  to  pay  all,  executors  may  pay  simple  contract 
debts  not  bearing  interest,  before  specialty  debts  bearing  in- 
terest, if  not  objected  to  by  the  specialty  creditors ;  and  the 
legatees  in  such  a  case  are  not  at  liberty  to  complain  of  the 
order  of  payment,  although  it  is  obvious  that  they  may  be  pre- 
judiced to  the  extent  of  the  accumulating  interest  on  the 
specialty  debts.  (/?)  So  where  the  executor  is  quite  certain 
that  jthere  is  a  sufficiency  of  assets  already  in  hand,  he  may 


(/)  Chalmm-  ?.  Bradley,  1  Jac  &  Walk.  Oxmham  r,  Clapp,  f  Bar.  &  Adolph.  Sit 

64.  to  51 4. 

(g)  Chtfmmi  V.  Turner,  9  Mod.  268.  (It)  Pym9  ▼.  Woodlmtd,  t  Vent.  180  i 

(h)  Loame  v,  Cowj^,  t  Bla.  R.  965  ;  1  Vatagham  ▼.  Browne,  t  Strange,  1106. 

Saond.  R.  835,  n.  6 ;  S  Williams,  695.  (i)  DavU  v.  BiadmeU,  9  Bing.  5. 

0)  dmUer't  cote,  5  Coke,  50 ;  Budget  ?m)  «  Bla.  Com.  511. 

r.  Frieti,  t  Term  Rep.  97  ;  and  this  al-  (n)  1  Saond.  556,  n.  110. 

tboogh  he  obtain  the  auent  of  the  right-  (a)  Rock  r,  Ijeightan,  1  Salk.  516  ;   1 

ful   administrator    after     administration  Saond.  R.  555,  n.  8. 

granted,  and  though  hit  debt  maj   have  (p)   Turner  ▼.  Turner,  1  Jac.  &  W. 

been  of  a  superior  nature ;  Curt'u  v.  Fer-  59. 
nm,  ST.  K.  5B7 ',  per  Lord  Tenterden  in 
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CHAP.  V.     Toluntarily  pay  legacies  even  before  the  expiration  of  the  year j 
a^yMbaiubxs.  ^^^^  I^e  need  not  do  so,  and  will  pay  at  ^e  peril  of  superior 

claims  afterwards  appearing  ;(j')  and  consequei^^y  should  always 

withhold  payment, until  adequately  indemnified. 

The  following  is  the  order  of  payment  in  prudence  to  be 
observed,  unless  there  be  certainly  more  than  su^ient  to  pay 
ei^ery  description  of  debt. 

1.  Funeral  Charges. — We  have  seen  that  these  to  the  ex- 
tent of  20/.  willj9ro6a6/y  be  considered  reasonable,  if  th^  de- 
ceased were  an  officer  in  the  army,  or  in  a  middling  rank  of 
society,  although  he  died  insolvent,  though  it  would  be  fafer 
not  to  exceed  10/.,  a  sum  which  has  l^en  long  allowed  for  the 
funeral  of  a  person  even  in  the  middling  class  of  society,  (r) 
Where  the  deceased  died  possessed  of  assets  more  than  suf- 
ficient to  pay  all  debts,  then,  as  against  legatees  or  the  next  A>f 
kin  entitled  to  the  residue,  even  a  much  larger  sum  may  be 
allowed,  and  even  presents  of  mpuming  rings,  at  the  diseretion 
of  the  executor.  («)  If  the  executor  himself  ordered  or  absented 
to  the  funeral,  he  will  be  personally  liable  for  the  amount, 
without  regard  to  the  extent  of  assets,  as  upon  his  own  con- 
tract. (/)  To  the  above  limited  extent  funeral  expenses  will  be 
allowed,  and  recoverable  from  an  executor  even  in  preference 
to  a  debt  to  the  crown ;  (m)  and  although  he  were  absent,  and 
did  not  concur  in  ordering  the  funeral,  (t?) 

2.  The  Expenses  of  proving  the  Willi  or  taking  out  Letters  of 
Administration,  viz.  the  expense  pf  valuing  the  property,  the 
fees  to  the  proper  spiritual  judge,  and  stamp  duty;(x)  and 
amongst  these  abo  may  be  arranged  the  costs  of  a  suit  in  equity 
to  administer  the  property  ;(j/)  but  testamentary  es^nses  do 
not  include  the  costs  of  a  suit  occasioned  by  a  will.(sr) 

3.  Debts  to  the  Croufn  by  Record  or  Specialty,  S^c.  (a)— But 
other  debts  to  the  crown  not  of  record  or  specialty  arc  to  be  post- 
poned to  debts  of  record  due  to  a  subject9(6)  although  Magna 
Charta  would  import  that  ail  debts  to  the  king  shfrnld  he 
first  paid,  (c)     By  S3  Hen.  8,  c.  39,  all  obligations  and  spe- 


(f)  AnggrtUin  ▼.  Martin,  1  Tarner  & 
Rum.  241 ;  DavU  t.  BlackweU,  9  Biiig.  5. 

(r)  AttU,bi4. 

r<)  Ante,  5X4. 

h)  i4nt«,  515,  n.(/). 

[u)  Res  T.  Wade,  5  Price's  |t.  6^, 
per  Richards.  C.  B. ;  11  Via.  Ab.  4St ; 
Bro.  tit.  "  Executor  ;**  Dop^or  and  Stu* 
d^t.  Dial.  SIO. 

;»)  AnU,&l6,a.(f). 

[s)  S  Bla.  Con.  511 ;  Off.  Eau  ISO,  1. 


? 


(y)  Laomes  t.  Stathtrd^  1  Sim.  &  Stu. 
461  ;  when  otherwiie,  Brawm  ▼•  GnNMi- 
hpd^»  4  ])f  add.  496. 

(t)  Brown  ▼.  Grqamhridg9»  4  Madd. 
496. 

(a)  t  WUIiams,  65f ;  LUtUUm  ▼.  Bib- 
bim,  Cio.  EUs.  79S ;  Cm.  Dig.  Adw- 
ipstration  (C.  2.) 

(h)  %  Williama»  653. 

(e)  9  Hen.  5^  €«  IS. 
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cialties,  taken  to  the  use  of  the  king,  are  of  the  Bame  nature  as     chap.  v.  . 
a  statute-stai^e ;  but  as  to  sums  of  money  owii^  to  the  king  on  ^sy  MiirvRBl 

wood  sales,  or  sales  of  tin,  or  other  his  minerals,  for  whidb  no 

ispecialty  has  been  given,  they  shall  not  be  preferred  to  a  debt 
dae  to  a  sabject  by  matter  of  record,  (d)  Fines  and  amereements 
in  the  king's  courts  of  record  (e)  shall  be  preferred ;  but  amerce- 
ments in  the  king's  courts  baron,  or  courts  of  his  honours,  which 
are  not  of  record,  have  no  priority ;  (/)  nor  have  fines  for  copy- 
hold estate,  *nor  money  arising  from  Ibe  sale  of  estrays  within 
his  manors  or  liberties,  for  these  are  tiot  debts  of  record.  (/*) 
But  whatever  accrues  to  the  king  by  attainder  of  felony  ot"  out- 
lawry A  considered  as  a  debt  by  simple  contract  before  office 
found;  and  the  prerogative  does  not  extend  to  a  debt  assigned 
to  the  king ;  so  arrears  of  rent  due  to  the  crown,  whether 
fee-farm  rent,  or  rent  reserved  on  a  lease  for  years,  are  it  ap- 
pears debts  by  simple  contract,  (j^)  And  a  recognizance  in  the 
court  of  chancery  by  a  guardian  in  the  matter  of  a  minor,  is  not 
to  he  considered  a  debt  due  to  the  crown.  (A)  Where  the 
king's  debt  and  that  of  the  subject  be  both  inferior  to  debts  of 
record,  the  king  shall  be  preferred,  (t)  By  statute  56  Qeo.  S, 
c.  184,  s.  45;  the  commissioners  of  stamps  are  authorised  in  cer- 
tain cases  to  give  credit  for  the  duties  on  probates  and  adminis- 
trations ;  and  by  sect.  48  it  is  provided,  '*  that  the  duty  for 
which  credit  shall  be  so  given  shall  be  a  debt  to  the  crown, 
and  shidl  be  paid  in  preference  to  any  other  debt  whatsoever.** 

4.  Debts  secured  by  Statutes,  as  money  due  from  an  overseet 
of  the  poor  who  dies  whilst  in  offioe,  (k)  or  money  due  in  certain 
cases  to  a  friendly  society,  (l)  or  from  a  treasurer  or  C(^ector 
under  the  metropolis  paving  act  to  the  commissioners  ;(m)  and 
it  has  been  suggested  that  some  of  these  kind  of  enactments 
may  even  give  a  preference  to  a  crown  debt,  (fi)  Debts  to  the 
post  office  for  postages  of  letters  not  exceeding  5/.  are  to  be 
preferred,  (o) 

5.  Debts  of  Record  in  general,  sls  judgments  recovered  in  any 
courts  of  record  against  the  deceased  ;  and  these  are  entitled 
to  a  preference  before  recognizances  or  statutes  ;(jp)  and  this 

(d)    3  B«c.  A*b.  tit.    "Eiecatort/'  (<)  10  Geo.  4,  c.56,  s.  tO;  f  Wil- 

(L.)  2.  liams,  653. 

!•)  Godolph.  pt.  8,  c.  98,  s.  3.  (m)  57  Geo.  3,  c.  29,  i.  51. 
/)  Went.  Off.  Ex.  263,   14th  ed.}  (n)  ByLoid  AWanley  m£sparf«Lafl• 
Coln.Dig.AdmiIlistratioIl,(C.t.);3Bac.  easUr  Sociefy,  6  Vet.  99;   S  Williamf, 
Ab.  80,  tit. "  Execoton,"  (L.)  S.  656. 
(f)  Id. ;  ttd qu4tn,  pott,  .539,  n.  (g).  lo)  9  Ans.  c  10,  ■.  30 ;  S  BJa.  511. 
()k)  1  Ball  &  Beatt.  199.  (p)  SadUt^i  Coie,   4  Co.  59,   b ;    S 
(i)  Bac.  Ab.  tit. "  Eiccotors."  WiUiaau,  657. 
(kyi?  Geo.  t,  c.  38,  B.  3. 
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CHAP.  V.     priority  equally  extends  to  judgments  of  inferior  as  well  as 
aryMaasures.  superior  courts  of  record,  even  of  a  court  of  pie  poudre.(9) 

And  a  final  decree  of  a  court  of  equity  is  entitled  to  a  pre- 
ference equally  with  a  judgment  at  law,  -and  shall  stand  in  the 
same  order  of  payment  ;(r)  and  though  such  decree  is  not 
pleadable  at  law  as  a  debt  outstanding,  the  executor  may 
relieve  himself  by  a  bill  in  equity,  and  have  an  injunctioii ;  (#) 
and  he  ought  cautiously  to  inquire  whether  there  has  been 
any  decree  before  he  pays  a  simple  contract  creditor,  (fy 

But  unless,  a  judgment  of  the  superior  courts  at  Westmuuier 
be  docketed,  it  has  been  enacted  and  held,  both  at  law(tt)  and* 
in  equity,  (x)  that  in  the  administration  of  the  ancestor  s  or  tes- 
tator's estates  a  judgment  shall  be  considered  only  as  a  simple 
contract  debt:  and  that  if  an  heir  or  executor  should  plead  to 
an  action  on  a  bond  or  simple  contract  an  outstanding  judg- 
ment, the  plaintiff  may  reply  that  it  was  not  docketed  and  en- 
tered according  to  the  provisions  of  the  statute,  (y)  The 
judgment  must  be  docketed,  and  not  merely  the  issue,  (z) 
But  the  act  does  not  extend  to  judgments  of  inferior  courts  of 
record,  which  therefore  are  stfll  entitled  to  a  preference,  al- 
though they  have-not  been  docketed, (a)  and  of  which  there- 
fore the  executor  must  it  seems  take  notice  at  his  peril.  (6) 

We  have  seen  that  a  judgment  in  the  Lord  Mayor's  Court, 
obtained  against  the  garnishee  by  foreign  attachment,  does  not 
entitle  the  plaintiff  to  rank  as  a  judgment  coeditor  for  a  debt  in 
•the  administration  of  the  garnishee's  assets  ;(c)  and  some 
other  interlocutory  judgments  and  decrees  stand  in  the  same 
situation,  (cf) 

When  there  are  several  judgments,  neither  the  order  of  time 
when  they  were  recovered,  nor  the  consideration  or  original 
debt,  is  material,  and  the  executor  or  administrator  may  prefer 
the  last,(tf)  and  this  although  one  judgment  creditor  has  al- 
ready proceeded  by  scire/acias.{e) 

6.  Recognizances  and  Statutes-Merchant  or  Staple  stand 


t 


'a)  Searlt  ?.  Law,  S  Veni.  89. 

[r)  Shafto  ▼.  Powell,  S  Lct.  S53;  3 
P.  Wiiliams,  401. 

(i)  Statby  r.  Pmcell,  1  Freem.  334; 
Harding  t.  Edge,  1  Vera.  143;  S  Wil- 
liams, 66 1. 

(0  S  WilliftmB,  678. 

(u)  Hickey  t.  Taylor,  6  Term  Rep. 
384. 

(f )  Landen  r»  FerguMon,  3  Row.  Cban. 
Cas.  349 ;  but  aee  Tidd,  9th  ed.  938  to 
941 ;  and  Sngd.  V.  &.  P.  8th  ed.  685. 


(v)  Sieel  T.  Rpoke,  1  Boa.  &  Ptal.  907 ; 
HUhey  t.  Haytar,  6  T.  R.  384;  Had  t. 
Tapptir,  3  Bar.  &  Adolp.  666. 

\x)  Bradhwaite  t.  WatU,  2  Cramp.  & 
J.  318. 

(a)  %  Williamt,  660. 

(b)  «  William*,  677. 

(c)  A%ite,  104;  HoU  ▼.  Vwrrayt  1 
Simon's  R.  485. 

{d)  t  Williams,  658,  661. 
(s)  Went.  Off.  Ex.  969,  4th  ed. ;  Tol- 
ler, t64 ;  t  Williams,  660. 
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next  in  degree,  and  though  to  be  postponed  to  Judgments  for     CHAP.  v. 
debts,  are  to  be  preferred  to  specialty  debts.  (/)  aryMvasubes. 

7.  Rent,  and  Covenants  and  Contracts  of  Tenants, — Rent  in 
arrear  before  the  Death  of  the  Tenant ,  though  due  on  a  parol 
demise,  and  not  secured  by  covenant  or  bond,  stands  in  the 
same  rank  as  to  precedency  in  payment  as  specialty  debtg,  and 
consequently  to  be  preferred  to  simple  contract  debtiB ;  and  this 
although  the  tenancy  has  expired,  and  the  right  of  distress  de- 
termined, or  even  though  it  has  become  due  since  the  death  of 
the  tenant,  (g)  But  it  is  said  that  an  executor  cannot,  to  an 
action  on  a  bond,  plead  a  payment  of  rent  grown  due  since  the 
testator's  death,  unless  where  the  rent  is  greater  than  the 
profits  of  the  land  in  the  executor's  time,  in  which  case  so 
much  of  the  rent  as  exceeds  such  profits  shall  stand  in  equal 
degree  with  other  debts  by  specialty ;  (A)  and  if  the  executor 
enter,  he  may  be  charged  in  the  debet  and  detinet.for  the 
current  half-year's  rent  which  commenced  before  the  testator 
died,  (i) 

As  to  rent  which  has  altogether  accrued  due  after  the  death 
of  the  lessee,  and  as  to  other  breaches  of  covenant  after  such 
dea^h,  the  law  is  somewhat  complicated.  If  the  executor  or 
administrator  have  assets,  he  is  always  liable  to  be  sued  in  his 
representative  character  in  respect  of  such  assets.  But  sup- 
posing he  has  not,  still  in  the  language  of  the  law,  if  he  have 
entered  on  the  demised  premises,  (i.  e.  exercised  any  act  of 
ownership  with  reference  thereto,)  then  the  lessor  has  an  option 
either  to  sue  him  as  executor,  or  personally  in  the  debet  and 
detinet  in  respect  of  his  supposed  perception  of  the  profits, 
and  be  cannot  in  the  latter  case  plead  plene  admimstravit. 
But  if  the  land  be  of  less  value  than  the  rent,  the  executor 
may  plead  the  special  matter,  viz.  that  he  has  no  assets,  and 
that  the  land  is  of  less  value  than  the  rent,  and  pray  judgment 
whether  he  shall  be  charged  otherwise  than  in  the  detinet  and 
merely  in  respect  of  the  assets  of  the  testatof .  (Jc)  But  so  long 
as  the  executor  retains  possession  or  exercises  acts  of  owner- 
ship, he  continues  personally  liable  as  assignee  to  pay  the 
rent  and  perform  the  other  covenants.  (/)     If  the  demised  pre- 


(/)  t  Williams,  66t.  (i)   Burliffi  r.  Martin,  Cro.  J.  41t ; 

{g)  Thompion  v.  Thompion,  9  Price,      Gevent  ▼.  Harridgt,  1  Saiuid.  1. 

4176;  Toller,  6th  ed.  278to«81  ;  t  Wil-  (Xe)  EiUinghunt  ▼.  Speammn,  1  Salk. 

liams,  666,  688,  1107  ;  Com.  Dig.  Ad-     f97;  BuMejf  v.  Piif,  1  Salk.  317. 

mioistratioD,  (C.  S.)  (0   WigUy  v.  Aihton,  3  Bar.  &  Aid. 

(&)  Went.  Off.  £i.  c.  19,  p.  986,  990,      101.    It  was  there  held  that  if  the  executor 

14th  ed. ;  9  Williama,  667.  be  sued  in  assumpnt  for  uae  and  occopa- 


540  PRBCAUTtONARY  KEASVRBS 

CHAP.  V.     miflen  be  (ot  lett  value  than  the  rent,  and  the  executor  hu 
abtMbasvbm.  pl^c^d^cl  specially  as  above,  then  he  nmstin  evidence  show  thst 

he  oBered  to  surrender  the  premises  to  the  plaintiff,  for  if  he 
have  entered  or  adopted  the  temiy  he  is  then  liable  so  long  as 
he  rdaint  possession,  (m)  But  it  seems  dear  that  although  an 
eoucntor  has  taken  to  a  lease  or  tenancy,  yet  if  the  profits  of 
the  land  are  of  less  amount  Aan  die  rent,  and  there  is  a  defi- 
ciency of  assets,  he  may  at  any  time  waive  the  lease,  although 
he  have  retaineii  it  for  some  lime,  and  although  he  is  bound  to 
pay  so  long  as  the  assets  hold  out,  and  then  he  may  waive  the 
pooeepsion  and  pay  rent  to  that  time,  and  immediately  give 
notice  of  his  abandonment  to  the  reversioner  and  that  he  has 
no  assets,  (fi)  But  whatever  profits  an  executor  at  any  tnne 
derives  from  demised  premises  after  the  death  of  his  testator, 
he  must  apply  speeiflcally  in  the  payment  of  rent  and  fidfilment 
<if  covenants,  and  not  in  payment  of  any  debt  even  of  an  higher 
nature,  (o)  If  he  has  so  ap|rfied  the  same,  he  will  then  be  free 
from  personal  liability  upon  proper  pleading ;  and  therefi>re  ia 
an  action  for  use  and  occupation,  where  it  appeared  that  the 
d^ndant,  who  was  administrator  of  the  original  tenant  under 
an  agreement  for  a  lease,  had  taken  possession  after  the  intes- 
tate's death,  yet  it  having  been  proved  by  the  deflMidant  under 
the  general  inne  that  the  premises  had  been  productive  of  no 
profit  to  him,  and  that  eight  months  after  the  death  of  the  teh 
testate  he  had  ofiiered  to  surrender  them  to  the  plaintiff,  it  was 
hdd  that  this  constituted  a  good  defence  to  the  action,  (p) 
It  should  seem,  therefore,  that  so  long  as  an  executor  has  any « 
assets  be  should  reserve  them,  so  as  to  enable  him  to  pay  rent 
during  the  term,  and  that  if  he  discover  that  he  have  not  assets 
to  cover  such  continuing  liability,  and  have  for  a  time  entered 
or  acted  under  a  lease,  he  must  pay  rent  and  give  notice  to  the 
landlord  of  the  fiicts,  and  tender  the  draft  of  a  written  eur^ 
render,  and  immediately  after  send  the  key  and  quit  pos- 
session. (9) 

8.  Debts,  or  UtUiquidaied  Demande,  secured  by  hamd  or  eeee^ 
nani  under  seul,  and  though  payable  at  a  future  day,  are  to  be 
preferred,  and  assets  retained  to  cover  them  in  preference  to  a 

tioD  in  his  own  time,  be  tball  be  liable  de     909 ;  «  WUliaiM,  1079. 
bmtis  prapriii,  tboogh  it  be  laid  in  tbe  de-         (•)  LjfddaU  ▼.  DunUipp,  1  Wilt.  4 ; 
daration  that  the  defendant  ocenpied  m      WiUan  v.  Wigg,  10  East,  SlS ;  f  Wilfinii 

1079. 


(m)  ReaifHMit  t.  BrenM^re,  8  Taoilt  (p)  RmramI  r.  Brmtidge,  8  Taant 

191 ;  f  J.  B.  Moor,  94»  8.  C.  191. 

(n)  Toller,  6  ed.  181;  Went.  Oflf.  £i.  (q)  Id.  ibid.;  S  Williams,  1078, 1079. 
c.  1 1,  p<  t44;  Wiikmam  v.  Cmweod,  3  Anstr. 
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present  simple  oootriict  debt,  (r)  But  if  thete  be  t«re.apficblties,     chap.  v. 
one  akeady  payable  i^pd  tbe  other  ilot  yet  due,  thefiunMc  muifc  a^tm^^Iub^ 

be  preferred,  (s)    But  te  entitle  the  debt  to  priority  as  a  tp^ 

cialty,  the  very  contract  to  pay  it  must  have  been  nodeir  seal^ 
and  a  mere  reoital  of  the  existenoeof  such  debt  in  liidaed  wilt 
not  constitute  a  specialty^  (^)  If  an  mde$mmif  MBCurUtf  bo 
payable  absolttlelyon  a.oertain  day^  tiMn  fiuids  to  satisfy  it 
must  be  xetained*  although  the  surety  baa  not  yet  in  xealiQf 
been  prcgudiced.  (u) 

Contingewi  $peeiaUy  seeurj^s, aach  as  bonds  to  ULrebanat* 
less»  are  liot  to  stand  in  the  vaj^  of  debts  of  inferior  degne^ 
unless  already  forfeited;  {»)  and  theKelbre  befiire  breach  of  the 
contingent  condition  or  covenant  an  execntor  may  and'  ongbc 
to  pay  even  a  simple  contract  claim,  (y) 

But  if  the  contingency  has  tsiken  place,  then,  all&ough  tiie 
damages  be  unliquidated  and  secured  only  by  a  covenant  and 
not  by  a  penalty,  the  executor  must  reserve  adequate  assets 
before  he  pays  simple  contract  daiats,  and  the  executor  may 
plead  the  penakjf  of  such  a  bond  against  a  simple  contimct 
action,  (a) 

But  though  a  bond  of  a  married  woman  is  valid  in  equity  aa 
against  her  separate  estate,  it  is  not  recognised  at  law  as  a 
specialty,  so  as  to  be  entitled  to  priority  to  or  pleadable  against 
simple  c<»itract  debts  in  the  administration  of  assets,  (a) 

And  voluntary  bonds. are  to  be  postponed  to  simple  oontraet 
debts,  but  must  be  paid  by  an  executor  in  preference  to 
legacies,  (i) 

And  if  a  surety  pay  a  bond  debt  to  the  obligee  eidier  in  the 
life*time  of  the  principal  or  after  his  death,  such  surety  is 
merely  a  simple  contract  creditor ;  and  it  makes  no  difference 
although  the  obligee  assign  the  bond  to  the  -auvety,  for  the  - 
action  must  be  brought  in  the  name  of  die  obligee,  and  the  pay- 
meat  to  inm  by  the  surety  will  be  a  good  plea  to  answer  the 
bond.(e)  The  proper  course  in  such  case  is  for  the  surety  to 
get  a  iUrd  person  to  buy  the  bond,  so  as  not  to  satisfy  it  aa  a 
payment  but  only  as  apurehoie* 


III  ■'■ 


M 


^^mt* 


mmm 


(r)  Wpodttum  ▼.  Fvlmertiom,  1  Lecoard, 
1S7 ;  Buckland  ▼.  Brook,  Cro.  Elis.  315. 

(«)  1  Roi.  Ab.  9t7 ;  f  WiHiuns,  6V4. 

(1)  lAecai  ▼•  Mgrtmit  1  V«s.flen.  313. 

(tt)  GoldtmUh  ▼.  Stdwr,  1  Rol.  Ab.  9tS, 
tit.  Executon  ;  Cfx>.  Car.  36S.  S.  C 

(x)  Harruon'i  cau,  5  Coke,  iS,h}  Cox 
r.  Jottph,  5  Term  R.  SOT;  Toller,  {84. 

(y)  £•(«  ¥.  LuHbtrt,  Akjn,  4 }  Toller, 
tB$,  f  83. 

(s)  C<tfT.J0«pfc>5T.E»3O7;  MnuM 


r.Blml^ 


T.  M«3f,  3  Ves.  &  B.  XHi 
fB$U,  9  Biog.  5. 

(a)  Anonymmut  18  Vet.  f58;  f  WU- 
li»mx,  6G9. 

(b)  Jona  T.  PoweU,  1  Eq,  Cm.  94; 
Lady  Coc**  eoff ,  3  P.  Wins.  339$  S  WU- 
liaou,  668. 

(c)  Qammm  ▼.  Sttm,  1  Vm.  too.  339| 
WtffingUm  ▼.  SfMrJBM,  f  V«m  ftp.  669; 
f  WilluiM,  668. 
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CHAP.  V.        9.  Simple  eofOraet  debts. — Of  these,  simple  contract  debts  to 
aryMeasubcs.  the  King  are  first  to  be  paid,  {d)  next  servants'  and  labourers' 

wages ;  {e)  and  it  has  been  held  that  in  London  a  simple  con- 
tract debt  to  a  citizen  must  be  preferred,  but  that  supposition 
is  doubtful.  (/)  As  to  other  simple  contract  debts,  the  exe- 
cutor or  administrator  must  be  certain  that  the  debt  was  due 
firom  the  deceased  and  not  incurred  afterwards,  though  in 
ignorance  of  the  death,  (g)  If  he  be  certain  that  the  assets  are 
or  will  be  sufficient  to  pay  all  judgment  and  specialty  debts  and 
other  debts  entitled  to  preference,  he  may  pay  simple  contract 
creditors  in  the  first  instance,  but  then  it  is  at  his  peril;  (A)  and 
he  may  in  that  case  pay  simple  contract  debts  not  bearing  in- 
terest before  specialty  creditor's  debt  that  do  bear  interest^  if 
not  objected  to  by  the  latter,  and  legatees  cannot  complain  with 
effect  though  an  increase  of  interest  is  thereby  subtracted 
from  the  fund  that  would  otherwise  come  to  them,  (i)  If  the 
executor  or  administrator  be  certain  that  he  has  sufficient 
assets  to  pay  all  judgments  and  all  rent  and  specialty  debts  of 
which  he  is  apprized,  he  may  then  at  any  time  before  action 
commenced  or  decree  to  administer  equally,  pay  any  simple 
contract  creditor  he  prefers,  although  be  leave  nothing  for 
other  simple  contract  creditors;  and  as  an  executor  having 
assets  in  hand  would  not  be  allowed  out  of  the  assets  his  costs 
of  defending  an  action  for  a  simple  contract  debt,  merely  on 
the  supposition  that  debts  of  a  higher  nature  might  appear,  it 
seems  that  if  he  bond  fide  pay  such  a  debt  without  ccJlusion, 
though  shortly  after  the  death,  he  will  be  protected  in  so  doing. 
But  before  any  executor  or  administrator  pays  any  simple 
contract  debt,  he  should,  in  the  presence  of  one  or  more  com- 
petent witnesses,  (so  as  to  be  secure  of  evidence  of  the  fact,) 
retain  a  respectable  and  responsible  attorney  to  search  in  all 
the  sf^erior  courts  for  judgments  that  may  have  been  docketed ; 
and  he  should  also  immediately  advertise  for  all  judgments  of 
inferior  courts^  and  for  all  outstanding  bond  and  other  cre- 
ditors to  send  in  theit  claims;  (k)  and  he  should  not  with  un- 
necessary haste  pay  simple  contract  creditors ;  though  it  seems 
that  unless  an  executor  actually  have  knowledge  of  a  bond  or 
ether  specialty,  though  not  formal  notice  thereof  he  may  pay 
simple  contract  creditors  really  to  avoid  the  costs  of  a  threatened 
action,  (/)  or  even  pay  the  same  without  such  formal  notice 

Cd)  Bac.  Ab.  Exetatorf ,  L.  2.  (t)  Id.  ibid. 

(e)  t  Bla.  Com.  611;  Toller,  286>  S  (k)  Ante,  5S1 ;  Dant  ▼.  Bladaeell,  9 

Williams,  674.  Biiig.  9. 

(/)  9  Williams,  674.  (0  Toller,  t9i ;  Bnokmg  ▼.  JenfAig, 

(r)  B(a<fet  T.fVet,  9  Bar. &Cre8.  167.  1  Mod.  175;    Hamsan  t.  Harrimm,  3 

(h)  Turner  t.  Twmtr,  1  Jac  &  W.  99.  Mod.  1 15  ^  2  Williams,  678,  679. 
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pending  an  action  at  the  suit  of  a  9unple  contract  creditor,  and     CHAP.  v. 


P^XADTIOIf. 


nvs. 


may  legally  plead  such  payment  pending  the  action;  and  this  ^kyMeIJu 
although  the  defendant  be  an  executor  de  son  tort,  (m)  But  a 
precipitate  payment  of  a  simple  contract  debt  might,  in  case  a 
specialty  should  afterwards  appear  as  well  as  an  insufficiency  of 
assets,  afford  evidence  of  fraud,  (n)  If  a  simple  contract  cre- 
ditor bon&  fide  threaten  to  sue,  theii  the  executor  may  safely 
pay  him,  provided  there  be  no  outstanding  judgment,  and  that 
he  have  no  knowledge  of  specialty,  and  this  although  the  claim 
of  the  simple  contract  creditor  and  the  payment  be  very  shortly 
after  the  death,  (o)  though  it  seems  to  have  been  considered 
safer  to  suffer  judgment  by*  default;  and  if  a  specialty  creditor 
should  afterwards  sue  him,  he  may  plead  plene  administravit 
before  notice  of  the  specialty  or  the  judgment  outstanding,  for 
the  law  does  not  compel  any  simple  contract  creditor  to  wait 
any  definite  time,  (though  a  legatee  must  wait  a  year,)  and  he 
may  sue  at  any  instant  after  the  death,  and  the  executor  would 
have  no  defence  unless  he  had  actual  knowledge  of  an  out* 
standing  specialty,  (o)  It  has  even  been  supposed  that  an 
executor  must  have  notice  of  a  specialty  by  suit  thereon,  and 
that  otherwise  he  may  pay  a  simple  contract  debt  in  pre- 
ference, (jo)  but  that  doctrine  is  erroneous,  and  any  knowledge 
of  a  higher  outstanding  debt  is  compulsory  on  the  executor  to 
plead  it,  so  as  to  prevent  the  simple  contract  creditor  obtaining 
a  judgment  otherwise  than  aft;er  satisfaction  of  that  debt,  (g) 


£1.  Of  giving  a  Preference. — It  has  long  been  settled  that  si.  Ofesecu^ 
amongst  creditors  in  equal  degree  an  executor  may,  even  after. ^"vc aprcfer^ 
action  commenced  by  an  adverse  creditor,  and  at  any  tiine.encetuapartu 
before  judgment  therein,  confess  a  judgment,  and  give  a  pre*  equai^degree.  ^ 
ference  to  any  other  favoured  creditor  in  the  same  or  an  higher 
degree,  thereby  postponing  the  party  first  suing ;  and  unless 
assets  should  afterwards  come  to  hand  sufficient  to  pay  both, 
the  first  suitor  will  be  totally  deprived  of  the  benefit  of  his  prior 
action,  and  this  although  it  be  done  for  the  express  purpose  of 
depriving  the  plaintiff  of  the  debt,  (r)    Nor  will  a  Court  of 


(at)  Oxenkam  ▼.  Clapp,  S  Bar.  U 
Adolp.  3()9,  312. 

(n)  Toller,  19S)  «  Williams,  676,  note 
{d);  and  Davu  ?.  BUckweU,  9  Bingh.  5. 

(o)  t  Williams,  677  ;  Dfiviet  ▼.  Afonfc- 
hauit,  Fitsg.  76;  Bal.  N.  P.  178  ;  Saunftr 
Wf  Mgreer,  1  Term  R<fp.  690, 

(p)  Brooking  ▼.  Jetmwg,  t  Mod.  175. 

(9)  toiler,  .S99;  %  Williams,  678,  67^. 


(r)  hryatU  ?.  Pining,  6  Bing.  414} 
Blvndwell  v.  Lov§rd$a,  1  Sid.  81 ;  Edg- 
cumb  ▼.  Dee,  Vaugh.  93 ;  1  Saund.  333. 
a^  note  8 ;  2  Samid«  49,  50 ;  prinee  v, 
yUhoUan,  5  Taunt.  665 ;  1  Marsh.  S80, 
S.  C. ;  lAfttlMon  ▼,  Crust,  3  Bar.  &  Cres. 
S16)  and  tlye  role  is  the  .same  in  equity 
at  any^me  before  decree,  HeUtby  r.  BMtttU^ 
t  Sim.  ^  Stu,  ttr,  lis.  .     ^ 
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CHAP.  V. 
Pbicautiow- 
▲itTMBAivin 


equity  ifitertK>se  to  xirevent  tbis  preference,  excepting  qfter  a 
decree  upon  a  bill  filed,  as  presently  noticed ;  (#)  and  if  an  exe- 
cutor has  pleaded  to  a  prior  action  plene  adminUiravii  prceter 
a  named  sum,  and  then  another  action  be  brought,  he  may  and 
ought  to  plead  to  die  latler,  before  the  former  has  obtained 
judgment,  that  he  has  so  pleaded  to  Ate  fortner  action,  and  hav 
confessed  judgment  to  that  extent,  and  that  he  has  no  assets 
ultra,  (f)  Nor  is  it  necessary  that  process  should  be  taken  oat 
by  the  creditor  to  whom  judgment  is  confessed,  and  the  exe- 
cutor may  at  once  execute  a  warrant  of  attorney  to  confess  a 
judgment  to  a  particular  creditor  for  the  precise  sum  due  to 
such  particular  creditor,  and  judgment  may  be  immediately 
signed  thereon,  {u)  and  he  may  give  a  cognorit,  which  would 
have  the  same  effect ;  {x)  and  after  pleading  the  general  issue  to 
the  first  suit,  the  executor  may  confess  a  judgment  to  another 
creditor,  and  plead  it  pui9  darrein  continUaneef  (y)  and  this 
although  under  an  order  to  plead  muahly.  {£)  But  a  warrant 
of  attorney  or  cognoTit  must  be  confined  to  the  debt  of  a  par- 
ticular creditor,  and  cannot  be  giren  to  one  creditor  as  a  trustee 
for  several,  so  as  to  be  efiectually  pleaded  to  an  adverse  suit  of 
an  omitted  creditor,  or  one  who  has  not  concurred  in  such 
security,  {a)  Nor  can  an  executor,  after  action  commenced,  jmyy 
another  creditor  in  equal  degree,  without  first  confessing  a  judg- 
ment in  his  favour,  (&)  though  such  a  paymefU  woold  be  legal 
and  effective  pending  a  suit  in  equity  for  an  account  and  dis- 
tribution, (c)  A  payment  even  of  a  higher  security,  pending  an 
action,  should  be  pleaded  specially,  {d)  But  at  law,  when  an 
executor  or  administrator  is  obliged  to  apply  for  time  to  plead, 
or  other  favour,  the  Court  will  in  general  impose  terms  to  pre- 
vent such  unjust  proceeding;  and  the  power  to  give  a  pre- 
ference is  confined  to  debts  in  equal  degree,  and  does  not 
extend  to  legacies,  and  an  executor  cannot  retain  for  a  general 
legacy  to  himself  in  preference  to  other  legatees,  but  mus^  in 
case  of  deficiency  of  assets  to  pay  the  whole,  abate  equ&Dy  with 
die  other  legatees,  {e) 


(t>  MoMtrr.  Brntdk  f  Sim.  &  Stn. 
ftr,  f S8 1  Waring  ▼.  Danven,  1  Peere 
Williaras,t95;  S  Sftimd.  51,  note  & 

Jt)  WaUH  r,  Ogd«n,  Doiig<  45t,  $  ed., 
i  Me  1  SAaAd.  SSS,  b.,  note  8. 
•  («)  Maeknth  v.  Jaetmn,  1  Msiile  &  S. 
406. 

(x)  Bavtf  T.  Hugkof,  7  T.  R  906. 
(y)  PHiioe  ▼.  NidalUtm,  5  THunt.  665 ; 
%  Mhrth.  faO»  S.  C. 
(i)  BryatU  ▼.  Pming,  5  Ding.  414. 


(a)  Tolpiat  T.  WeiU,  1  M.  &  S.  995; 
notwithitaiiding  the  dictnm  of  Lawrence,  J. 
in  Meux  t.  HoweU,  4  fiast^  9;  1  Saond. 
335,  b.  note  (c.) 

(6)  1  Saand.  333,  note  8,  teudfU  Oven- 
ham  ▼.  Cfapp.  S  B.  &  Adol^.  31 3, 3l4k 

(c)  MaUiy  ▼.  RtttteU,  t  Sid.  k  SCtt. 

str. 

(<2)See  fonn  and   law,  Osatlaai  t. 
Clapo.  f  Bar.  &  Adolpb.  309»  314. 
(«)  ToUer.6ed.  347;  fott. 
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22.  Of  eoHirotting  suck  Pbt^er.— But  a  Court  of  Equity  wiU     CHAP.  V. 
(to  a  certain  extent,  though  not  adequately,)  by  a  decree  con«>  ^hy  MsTiuBni 
troul  and  prevent  the  preference,  upon  biU  filod  by  any  creditor  jj.  of  controi- 
on  behalf  of  himself  and  all  others  against  the  executor  or  ling  sucb  power 
administrator,  requiring  him  to  accouqt  and  distribute  equally,  '"  ^^'  ^' 
upon  which  a  proper  division  and  distribution  will  be  decreed, 
and  this  is  considered  in  the  nature  of  a  judgment  in  favour  of 
all  the  creditors ;  (/)  and  although  by  such  a  decree  the  legal 
priorities  of  creditors,  according  to  the  degree  in  which  their 
debts  stand,  are  not  afiPected,  yet  the  power  of  prrferenee  is 
taken  away,  and  suitsof  this  kind  have  now  beeome  the  usual 
and  proper  means  of  compelling  an  equal  distribution  of  assets 
amongst  the  creditors  of  a  deceased  insdvent  {g)    When  an 
executor  or  administrator  is  pressed  by  numerous  creditors 
before  he  has  assets  to  pay  all,  it  is  advisable  for  him  to  get  a 
friendly  creditor  to  instituto  such  a  suif^  so  as  to  prevent  an 
accumulation  of  litigation  and  costs.    And  an  executor  himselfi 
and  witbout  the  intorference  of  any  creditor,  may,  it  seems,  if 
be  be  desirous  to  apply  the  assets  as  far  as  they  woidd  go  in 
satisfying  the  debts.equally,  may  file  a-  b|U  against  all  the  cre« 
ditors,  that  they  may,  if  they  please,  contest  each  other's  debts, 
and  that  their  preference  may  be  settled,  and  such  a  bill,  on 
demurrer,  was  held  proper.  (A) 

If  it  be  doubtful  whether  there  be  assets  more  than,  sufficient 
to  pay  judgments  and  specialty  debts,  then  a  simple  cotUraet ' 
creditor  should  not  file  such  a  bill,  or  at  leaelif  he  do,  he  might 
not  be  allowed  bis  costs  out  of  the  assets,  ^ugh  a  specialty  • 
creditor  might  appear  and  avail  himself  of- the  lienefit  of  the 
proceeding,  (i)  It  is  the  duty  of  the  executor  aa  far  as  possible 
to  facilitate  the  obtaining. a  decree  under  which  the  estate  may 
be  protected  from  actions  by  bis  putting  in  his  answer  speed- 
ily ;  {i)  and  he  will  then  be  allowed  his  costs  out  of  the  assets.  (/) 

But,  as  already  suggested,  the  controlling  power  of  a  court  of 
equity  is  not  perfect  nor  .adequate,  for  pending  suit,  and  at  any 
time  before  actual  decree,  an  executor  may  voluntarily  pay  or 
confess  a  judgment  in  favour  of  a  particular  creditor,  thouj^ 


(/)  Seecaset.S  WUliftm8,681.  (i)  Ymitgyr.Evmta,!  Riim.&M.4)|6; 

(g)  See  the  observatiooi  of  Sir  J.  Maos-  RntlmdM  v.  Tuditr^  Id.  6S5 ;  sod  lee  Joftii- 

add,  in  Brady  v.  Sheil,  1  Campb.  148 ;  ion  v,  C€mfH4m,  1  CUrk  U  Fin.  47. 

Ntttm  T.  Barlow,  1  Sim.  &  Sin.  568  >  %  (k)  Oark  v.  EaH  Qnmand,  I  Jacob,  108. 

WiUiaiBS,  e^t,  683.  (0  Young  ▼.  Evtrm,  iRost.  &  M;  4«6; 

(h)  ^uccU  V.  AiUo,  t  Vem.  37.  Ltckmmre  v.  Bmitr,  1  Bsm.  7f . 
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CFlAP.  V.  cffter  decree  it  would  be  too  late  to  do  so.  (m)  Though,  accord  • 
*h"  m»"mJrm.  ^^8  ^  ^he  principle  that  equality  is  equity*  the  propriety  of  the 
rule  has  been  questioned.  (»)  Immediately  after  decree  to 
administer  the  assets  equally,  the  executor  should  give  notice  to 
each  creditor  who  has  any  pending  action  against  him.  (o)  After 
decree  in  such  suit,  all  the  creditors  mu$t  come  in,  and  though 
at  law  an  adverse  creditor  may  proceed  until  decree,  yet  if  by 
so  doing  he  should,  after  notice  of  decree,  obtain  a  priority  by 
judgment  and  execution,  a  Court  of  Equity  might  compel  him 
to  refund  what  he  may  have  thereby  levied,  (p)  and  although  a 
creditor  may  have  obtained  judgment  at  law  before  the  decree, 
he  cannot  afterwards  take  out  execution.  (/?)  It  seems,  however, 
that  such  creditor  is  entitled  to  his  costs  at  law  up  to  the  time 
of  notice  of  the  decree,  (j)  It  would  seem  more  just  if  executors 
were  wholly  prevented  from  at  any  time  giving  a  preference  to 
a  favoured  creditor  or  legatee  to  the  injury  of  others,  (r)  If, 
however,  a  creditor  should  so  proceed,  it  is  the  duty  of  an  exe- 
cutor to  make  a  short  affidavit  of  the  state  of  the  assets,  and 
to  move  the  Court  of  Equity  to  restrain  him,  or  the  executor 
may  be  personally  responsible,  (i)  And  any  creditor  may  also 
make  such  motion ;  (^)  and  it  seems  that  an  infunetion  agaitui 
a  cred$tor*s  proceeding  at  law  may  now  be  obtained  without 
filing  a  bill,  (u)  From  the  report  of  Lord  v.  Womdeigkiom, 
it  appears  that  upon  such  a  friendly  bill  being  filed  and  duly 
expedited,  a  decree  may  be  obtained  in  a  very  few  days,  (x)  but 
ap  injunction  will  only  be  granted  upon  affidavit  of  the  state  of  the 
assets  and  upon  payment  of  costs  at  law,  and  in  which  must  even 
be  included  the  costs  of  a  trial  at  law  after  notice  of  the  decree. 


(m)  Danton  v.  Lard  Orford,  Free.  Cb. 
ISO ;  Toller,  929 ;  Parker  v.  Pm,  2  Cbtin. 
C,  SOO;  Drewry  ▼.  Tkacker,  3  Swanst. 
5«9;  Ma/%  ▼.  RtuteH,  «  Sim.  &  Stu. 
ti7  ;  2  Williams,  6S3,  «cd  fuim,  id,  684, 
note  (p). 

.  («)  Ptr  Uie  Vice  Chancellor  in  Maltby 
▼.  RuatU,  2  Sim,  &  Stu.  227,  228.  Inter 
vivoi  a  debtor  may  onqoestionably,  inde- 
pfndeiitlj  of  the  bankrupt  laws,  give  » 
preference  at  any  instant  before  execution 
to  another  creditor,  Holbird  t.  Andenon, 
5  Term  Rep.  235;  Piribtodle  t.  LyU«r, 
3  Maule  &  S.  37 1 ;  but  then  he  still  leaTCs 
the  creditor  the  right  to  proceed  against 
hi$  jttrtm,  and  take  him  in  eiecution.  But 
it  seems  unjust  that  an  eaecutor  or  admi- 
nistrator, who  is  a  mere  truitte  for  creditors 
and  legatees,  should  ever  be  allowed,  at 
least  in  equ'ty,  to  give  a  preference  to  a 
relation  or  other  creditor,  thereby  taking 


every  remedy  from  the  neglected  or  ad- 
Terse  creditor,  who  has  no  remedy  against 
the  person  of  his  debtor.  The  power  to 
give  a  preference  seems  lo  require  further 
restraint  But  see  that  an  injunction  mmj 
be  obtained  Chrk  v.  Lard  Ormond,  Jacob, 
124,  125,tii/ra. 

(o)  Ciark  v.  JEarl  Ormond,  1  Jacob,  122. 

(p)  Id.  ibid.  122  to  125. 

r?)  Id.  ibid.  124. 

V)  Supra,  note  (n). 

{»)  Ciark  T.  Earl  of  Ormmtd,  Jaeob, 
122  to  125. 

(0  Lard  v.  WmrmUightait,  Jacob,  148. 

(«)  Clark  V.  Earl  nf  Ormsad^  Jacob, 
124, 125. 

(x)  Lard  v.  fTflpaifdf^Afon,  Jacob,  148. 
bill  filed  12th  July,  answer  and  repl^Bation 
on  17th  July,  and  decree  obtained  on  2tst 
July,  and  notice  of  decree  served  on  same 
day. 
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if  the  executor  has  pleaded  non-assumpsit,  and  the  same  and     CHAP.  V. 
other  pleas  have  been  found  against  the  executor,  (y)     But  as  jlrtMbasvbes. 
upon  a  false  plea  ofplene  administravit  an  executor  is  only  per- 
sonally  liable  to  costs,  and  not  for  the  debt  beyond  the  assets 
found,  the  creditor  must  come  in  under  the  decree  for  his 
debt,  (ar) 

Before  paying  any  legacy,  an  executor  should  reserve  funds 
to  answer  future  demands  that  may  arise  under  any  legal  cou' 
iract^  of  which  he  has  knowledge,  {a) 

With  respect  to  dilapidations,  which  the  executors  of  a  de-  DiUpidatioD  bj 
ceased  incumbent  are  liable  at  common  law  and  by  the  eccle-  J!J,^*"**  " 
siastical  law  to  make  good,  (b)  The  books  appear  to  be  silent 
a^  to  the  degree  in  which  a  claim  of  this  nature  upon  the  assets 
shall  stand,  (e)  It  should  seem  that  the  claim  ranks  in  equal 
degree  or  next  to  simple  contract  debts,  and  should  at  all  events 
be  satisfied  before  legacies,  (d) 

In  equity,  where  a  tenant  for  life  has  been  guilty  of  equitable 
waste,  a  bill  may  be  filed  against  his  executors  to  compel  satis- 
faction out  of  the  assets,  and  such  a  claim  will,  it  seems,  be 
preferred  to  legacies,  though  not  to  simple  contract  debts.  (^) 
An  executor,  therefore,  having  notice  of  such  a  claim,  or  at 
least  after  bill  filed,  should  not  pay  legacies. 

92.  The  Legacy  Duties  payable  under  the  English  act,  55  S3.  LegAcj 
Geo.  3,  c.  184,  and  the  Irish  act,  56  Geo.  8,  c.  56,  (and  regu-    "^^' 
lated  by  the  prior  acts,  and  inter  alia  by  36  Geo.  3,  c.  52,  as      * 
to  stamped  receipts  on  legacies,  and  46  Geo.  3,  c.  52,  s.  6,)  are 
to  be  paid  before,  and  deducted  out  of  the  assets,  before  pay- 
ment of  legacies  or  division  of  the  residue ;  and  if  not  paid  they 
become  the  personal  debt  of  the  executor  or  administrator,  as 
well  as  of  the  legatee ;  and  if  the  executor  pay  the  legacy,  without 
retaining  the  amount  of  duty,  he  may,  after  paying  the  duty,  re- 
cover the  amount  from  the  legatee;  (f)  and  the  legacy  duty  is 

(y)  Ante,  546,  n,  (f);  FUlden  v.  Fiel-  (d)  The  Ute  Mr.  Serjt.  Hill  g»Te  an 
den,  1  Sim.  k  Sttt.  S55,  and  as  to  costs,  opinion  to  that  effect.  The  personal  re- 
pott,  557.  presenutive  is  clearly  not  liable  without 

(s)  Id.  ibid.  255  ;  Lord  w.WormleigKton,  asisets,  Gibs.  753;  Carter  r,  Peeke,  5  Keb. 
Jacob,  150.                                                  ^   619;  lil.  Ent.  21,67,  68. 

(a)  Jakntou  v.  Mills,  1  Ves.  282.  (e)  Landtdoum  v.  Landsdown,  1  Madd. 

(6)  AnU,S99;  Wite  ▼.  Metcalfe,  10  B.  Rep.  116 ;  iJac.  &  Walk.  5t« ;  1  Chit, 

fit  Cres.  299—308.  Eq.  Dig.  375 ;  Id.  Waste,  1345,  Account. 

'    (c)  See  the  cases  in  general,  SoUen  v.  (/>  Hatet  t.  Freenian,  1  Brod.  &  Bing. 

Lawrence,  Willes,  421 ;  3  Woodes,  265;  391 ;  4  Moore,  21,  S.  C.  See  the  cases  on 

RadcUffe  v.  jyOyley,  2  T.  R.  636;  Wat-  the  Stamp  Acts,  Williams*  Exec.;  Chit, 

son's  CI.  Law^  chap,  zixix.;  Vin.  Ab.  Col.  Stat.  tit. Stamps,  101 7 to  1020;  Id.  on 

Dilapi.  15 ;  2  Bum's  Ecc.  L.  146,  153 ;  Stamp  Acts,  227  to  231 ;  HiU  t.  Atktnton, 

Sonet  T.  HiU,  3  Lev.  268 ;  Salhard  v.  Beck-  2  MeriT.  45  ;  3  Price,  404,  S.  C;  Attrnmey- 

wUh,  1  Lutw.  116,  and  2  Chit.  PI.  785,  General  ¥.  Wood,  2  Young  &  J.  290 
786, 5  ed. 
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CHAP.Vb     to  be  paid  upon  the  aggregate  amount  of  the  residue  of  the 
AaYMBAsvRsV  testator's  property,  at  the  time  of  the  executor's  delivering  into 

the  stamp  office  the  note  of  what  he  intends  to  retain  as  resi- 
duary legatee.  We  have  seen  that  gifls  donatio  mortis  causa 
are  subject  to  this  duty;  (g)  and  if  a  will  forgive  a  bond  debt, 
the  principal  and  interest  in  arrear  is  subject  to  the  duty,  as  iii 
the  nature  of  a  legacy.  (A) 


f4.  Pajroentof  £4.  Payment  qf  Legacies. — With  respect  to  legacies  we 
9^tB.{t)  \^^^  seen,  that  when  specific,  whether  of  a  chattel  personal  or 
real,  it  is  the  duty  of  the  executor,  as  far  as  possible,  to  pre- 
serve them  entire,  such  as  heir  looms,  according  to  the  testator^s 
wishj  and  unless  compelled  by  suit,  he  ought  not  to  apply  them 
to  the  payment  of  debts ;  (k)  and  where  the  legatee  of  a  specific 
bequest  of  wine,  which  was  reported  before  the  death,  but  the 
entry  was  not  made  till  after  that  event,  it  was  held  that  the 
legatee  was  not  subject  to  the  payment  of  the  duties,  but  that 
the  executor  was  bound  to  pay  the  same  out  of  the  general 
assets.  (/)  A  specific  bequest,  or  rather  devise,  of  land,  as  a 
Iqg^y,  is  not  bound  to  contribute,  in  case  of  deficiency  of 
assets,  to  pay  legacies,  (i»)  nor  are  specific  legacies  in  general 
to  be  abated  from,  unless  in  favour  of  creditors,  (n) 

An  executor  should  cautiously  withhold  his  assent  to  the 
bequest,  by  any,  even  very  slight,  expression  of  congratulation 
or  approbation,  (o)  until  he  be  confident  that  the  other  assets 
will  certainly  be  suflicient  to  pay  every  expense  and  all  debts ; 
and  in  cases  of  the  least  doubt,  he  will  not  be  safe  in  assenting 
*  to  the  bequest  until  a  year  has  elapsed  ;(p)  for  if  he  assent  to 
a  bequest  of  a  term,  he  thereby  vests  the  legal  interest  in  the 
legatee,  who  might  afterwards  maintain  ejectment  against  him, 
should  possession  be  withheld ;  (g)  but  before  assent,  the  lega^ 
tee  could  not  legally  withhold  the  chattel  specifically  bequeathed 
firom   the  executor,  (r)     If  an  executor  should  incautiously 


(g)  See  55  Geo.  S,  c.  184,  ante,  547 ; 
$6  Geo.  3,  c.  59,  >.  7.  A  note  given 
to  evade  the  legacy  duty  would  be  void, 
Hdliday  v.  Atkinfm,  5  B.  &  Cres.  501. 

(h)  Attometf' General  v.  Holbrook,  $ 
Young  &  J.  114. 

(i)  See  in  general,  tlie  cases  full^*  col- 
lected and  arranged,  1  Chit.  £q.  Dig.  tit. 
Legacies. 

(k)  Clark  V.  Eearl  Ormond,  Jacob,  108. 

(i)  Stewart  v.  Denton,  t  Chitty's  Rep, 
456. 

(m)  Spwg  V.  Spong,  1  Dow.  Rep.  New 
S.  365. 

(n)  Cliftm  V.  Bnit,  1  P.  Wins.  679 ; 


Toller,  339,  344. 

(o)  Dae  dem,  Hayet  v.  Sturget,  7  Taunt. 
917;  Doe  den,  Sturget  ▼.  TtUcheU,  S  Bar. 

6  Adolp.  673;  Toller,  6  ed.  308,  309; 
Com.  Dig.  Administration,  C.  6;  Shep. 
Touch.  456. 

\p)    Davis  V.  BlackwtU,   9  Bing.   5.. 
Assent  to  a  bequest  of  stock  is  essential. 
Franklin  v.  fioaft  of  England,  9  Bar.  & 
Cres.  t56. 

(q)  Doe  dan.  Lord  Saye  and  SeU  v.  Gu5^, 
3  East,  IfO ;  4  £sp.  R.  154,  S.  C.  What 
not  an  assent.  Doe  dem^  Hayet  v.  Sturget, 

7  Taunt.  217 ;  S  Marsh.  505.  S.  C. 
(r)  Toller,  6  cd.  307. 
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atsenty  and  a  deficiency  of  assets  to  pay  debts  should  afterwards     CHAP.  V. 
appear,  he  might  be  thereby  subjected  to  pay  debts  to  the  ^^^MirZuniL 

extent  of  the  value  of  the  lease,  or  other  specific  bequest,  out  

of  his  own  assets ;  but  until  assent,  no  legal  properly  vests  in  the 
legatee.(^)  What  amounts  to  an  assetd  to  a  specific  bequest 
or  general  legacy,  is  in  general  a  question  oi  fact,  though 
decided  cases  upon  particular  expressions  have  gone  far  to 
setde  the  rule.  (/) 

One  general  rule  is,  that  where  a  party  has  two  titles  under 
a  willj  the  one  as  executor,  the  other  as  legatee,  some  clear  and 
specific  act  niust  be  done  to  show  that  he  elects  to  take  in  the 
latter  character ;  '^  some  circumstance  is  necessary  to  show 
whether  the  executor  will  assent  to  the  legacy  or  refuse  it,** 
and  in  default  of  such  evidence,  the  party  will  be  presumed 
to  take  as  executor  only,  (ti) 

In  a  late  case,  containing  most  of  the  authorities  relating  to 
assents  to  legacies,  the  testator  bequeathed  a  term  in  premises 
to  S*  his  executors,  &c.  in  trust  to  sell  and  dispose  of  the  same 
as  might  seem  most  advantageous,  and  to  apply  the  proceeds 
to  the  maintenance  of  testator's  son  during  his  life;  and  he 
bequeathed  the  remainder,  after  the  son's  decease,  to  such  uses 
as  the  son  should  by  will  appoint,  and  he  appointed  S.  his 
executor;  and  when  the  testator  died,  his  journeyman  was 
managing  his  business  on  the  premises,  as  he  had  done  for 
some  years,  and  the  testator's  son  also  resided  there.  And  at 
the  ftineral,  S.  said,  in  the  presence  of  the  journeyman  and 
other  persons,  ''  the  house  is  young  BJ's'*  (meaning  the  sons) ; 
**  T*  (the  journeyman)  must  stay  in  the  house  and  go  on  with 
the  business,  but  young  B.  must  have  a  biding  place**  And 
T.  accordingly  continued  on  the  premises,  carrying  on  the  busi-: 
ness,  paying  no  rent,  but  maintaining  the  testator's  son,  who 
was  weak  in  intellect  and  unable  to  provide  for  himself,  and  S. 
lived  twenty  years  afterwards,  and  did  not  interfere  further 
with  the  property:  it  was  held,  that  this  was  sufficient  evidence 
of  a  disposal  of  the  property  by  #S'.  according  to  the  trusts  in 
the  will,  and  that  he  had  assented  to  take  under  the  will  as 
legatee  in  trust,  and  not  as  executor,  {x) 

An  executor  may,  when  he  is  certain  that  there  are  abundant 
assets  to  pay  all  known  debts,  and  that  there  are  no  other  debts 
outstanding,  pay  all  legacies,  aCnd  even  hand  over  the  residue 

(•)  1  SmuuI.  t79,  d.,  note  5,  and  Id.  and  infra,  n.  (s). 

note  (a).  («)  Wekdmtv^EOdngUm,  Plowd.530. 

(0  See  the  leading  cases,  Doe  dem.  (x)  Doedem,Sturgetv.TatchcU,SBar. 

Hmgu  ▼.  Slurgei,  7  Tannt.  sei7 ;  Doe  dem.  k  Adolp.  675. 
Sltirget  T.  TaicheU,  3  6.  &  Adolp.  67b, 

oofi 
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CHAP.  V.     toitAin  a  year  after  the  death,  but  this  would  be  at  his  peril ;  (y) 
A 11 Y Measures  and  if  he  iuvest  the  residue  in  the  funds,  bearing  interest,  lega- 

tees,  or  the  party  entitled  to  the  residue,  may  be  entitled  to  such 
interest  even  from  the  death.  (2)  But  in  general^  legacies  ought 
not  to  be  paid  within  a  year  after  the  deaths  and  not  even  then 
without  an  indemnity,  if  there  be  the  least  reason  to  apprehend 
that  there  are  debts  or  claims  outstanding,  even  for  damages  for 
breach  of  covenant,  (a)  This  year  is  allowed  for  the  payment  of 
legacies  with  analogy  to  the  statute  of  distribution,  in  order  that 
the  executor  may  have  full  opportunity  to  obtain  information  of 
the  state  of  the  property,  {b)  and  within  that  period,  an  executor 
cannot  be  compelled  to  pay  a  legacy,  even  in  a  case  where  the 
testator  directed  it  to  be  discharged  within  six  months  after  his 
death,  (e)  But  if  the  assets  clearly  appear  more  than  sufficient 
to  pay  debts,  then  the  executor  may  (vrithout  the  right  of  cre- 
ditors or  other  legatees  to  complain)  pay  at  any  time,  even 
within  the  year.  (J)  But  no  payment  of  a  legacy  within  a  year 
should  be  made,  unless  upon  adequate  indemnity,  which  may 
always  be  required  from  the  legatee.  And  where  an  executor 
paid  a  legacy  six  months  after  probate,  it  was  held  that  such 
payment  could  not  be  pleaded  to  an  action  brought  two  years 
afler-  the  death,  on  a  covenant  to  repair  a  house  which  the 
testator  never  occupied,  and  of  the  state  of  which  the  executor 
had  no  notice  at  the  time  of  his  payment,  (e)  If  an  executor  do 
*not  pay  legacies  at  the  end  of  a  year,  and  have  assets,  he  wQl 
be  liable  after  that  time  to  pay  interest,  ( f)  and  sometimes 
even  compound  interest,  (g)  and  if  he  should  attempt  to  impose 
improper  terms,  as  a  condition  upon  performance  of  which  only 
he  will  pay,  he  nrill  in  equity  be  personally  liable  to  pay  die 
costs  of  a  bill  to  enforce  payment,  or  at  least  the  costs  will  fall 
upon  the  residue  to  which  he  may  be  entitled.  (A) 

In  general  no  action  at  law  lies  for  a  legacy,  unless  upon  an 
express  promise  in  consideration  of  forbearance,  (1)  or  where 
the  amount  of  the  legacy  has  been  treated  by  the  executor  as 


(:V)  Angtntein  v.  Martin,  1  Turoer^fic 
Russ.  941. 

(s)  Id.  ibid.;  HewiUv,  ^Imrris,  Id.  «41. 

(a)  Davis  v.  Blackwell,  9  Bing.  5. 

(b)  tt  &  tZ  Car.  S,  c.  10.  a.  8.  which 
enacts  "  that  no  distribution  of  tbegoods 
of  any  person  dying  intestate  be  made  till 
after  one  year  after  tlie  intestate's  death ;" 
Wood^,  Penoyre,  13  Ves.  333  j  Pearson 
¥.  Pearson,  1  Scliol.  k.  Lef.  11. 

(c)  Benson  v.  Maude,  6  Madd.  15; 
Brooks  V.  Lewis,  6  Madd.  .158. 

((0  5npro,  Angerttein  v.  Martin,  I  Tarn. 
k  Ruts,  241 ;    CanhJufre  v.   Chalie,  10 


Ves.  13;  see  furthers  Williams,  854  to 
864. 

(e)  Davis  V.  Blackwell,  9  Bingharo,  5 ; 
WiUdns  V.  Pry,  1  Meriv.  f 65  ;  aiMl  see 
Toller,  6  ed.3««.    . 

(/)  Pearson  r.  Pearson,  t  Scho.&  Lef. 
10  ;  2  Williams,  878, 883  ;  2  Sim.  &  Stu. 
396. 

(g)  i  Williams,  883. 

(fc)  WalUr  V.  PaUy,  1  Russ.  R.  375  ; 
ante,  439,  note  (»). 

(0  Ante,  112;  «  Wiiiiknis,  1186, 1187, 
1188,  1093;  Jones  v.  Tanner,  7  Bar.  & 
Cres.  54,  542. 
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lent  to  him  by  the  legatee,  (it)  or  where  the  executor  has     chap.  v. 
assenled  to  a  specific  bequest.  (/)    In  general  a  suit  in  equity  axy  MbaIurm. 
or  in  the  Elcclesiastical  Court  is  necessary.  (i») 

The  consideration  of  the  persons  to  wham  a  legacy  may  be 
paid,  and  when  it  may  be  to  the  husband,  or  when  the  wife 
may  interpose  her  claim  and  secure  a  provision,  wiD  be  here- 
after considered.  (/<) 

It  had  been  doubted  whether  an  executor  could  insbt  on 
having  Bi  stoned  receipt  in  payment  of  a  legacy  ;(o)  but  now 
it  seems  clear  that  he  is  bound,  and  therefore  entitled  to  have  a 
receipt  for  the  same,  properly  stamped  according  to  the  value 
of  the  legacy,  and  the  relationship  of  the  parties';  (p)  though, 
if  the  testator  directed  the  legacies  to  be  paid  without  deduc- 
tion, then  the  legatees  are  entitled  to  the  full  amount,  and  the 
legacy  duty  must  be  paid  by  Uie  executors  out  of  the  general 
assets.  (</) 

Security  for  the  specific  delivery  or  payment  of  a  specijic  ^^  »«c«ring  the 
bequest  or  legacy  may,  in  cases  of  doubtful  solvency  of  the  C>gaciet  and 
executor,  be  enforced  by  injunction,  (r)  And  residuary  lega*  R«"<*"«« 
tees  may  sustain  a  bill  for  an  account  against  the  executor  and 
the  surviving  partner  of  the  testator,  although  collusion  be- 
tween them  is  neither  charged  nor  proved,  {jt)  So  where  an 
annuity  has  been  charged  upon  real  estate,  and  afterwards 
devised  to  the  executor  in  fee,  and  a  policy  of  insurance  upon 
the  estate  had  been  kept  on  foot  out  of  the  personalty,  and  the 
estate  was  destroyed  by  fire,  a  bill  filed  by  the  annuitant  to 
prevent  the  executor  from  receiving  the  insurance  money  was 
sustained.  (/}  With  respect  to  the  costs  of  a  suit  in  equity  for 
a  legacy,  it  has  been  held,  that  if  a  trustee  reflise  to  pay  a 
legacy  without  the  direction  of  the  Court,  in  a  case  which  ad- 
mitted of  no  doubt,  he  wiU  not  be  allowed  his  costs  out  of  the 
estate,  and  must  himself  bear  them,  but  that  he  will  not  be 
made  to  pay  the  other  party's  costs  of  the  suit,  because  he 
might  have  acted  from  ignorance,  and  not  from  any  improper 
motive.  («)     But  we  have  seen,  that  if  an  execufor  perversely 


(JIt)  Gregory  v.  Harmant  1  Moore  &  P. 
309. 

(<)  Doe  dun.  Lord  Saye  and  SeU  v. 
GMye,SEMi,tiO, 

(m)  PhilpotVs  cote,  1  Rol.  Ab.  919,  F.; 
2  Williams,  1266,  1370. 

(n)  See  ante,  61.  The  distinctions  are 
eioeedinglj  fine ;  see  Pritchard  v.  Amot, 

1  Turner  &  Russ.  f  2S ;  Tyler  v.  Lake,  1 
Clark  &  Fin.  144;  amble,  over-ruling 
fiartley  ▼.  Hurle,  5  Ves.  540 ;   and  see 

2  Wiinams,  864  to  876. 

(o)  Green  v.  Craft,  2  Hen.  Bla.  30. 


(p)  36  Geo.  S,  c.  5t,  s.  27 ;  Toiler,  329. 
The  28th  section  subjects  an  eiecutor  to  a 
penalty  for  neglecting  to  take  such  a 
stamped  receipt. 

(q)  Barhdale  v.  GilUat,  1  Swanst.  bOt; 
Waring  t.  Ward,  5  Ves.  670  ;  Toller,  329. 

(r)  Bouther  ▼.  Walkint,  1  Russ.  &  M. 
277 ;  see  poti,  chap.  viii. 

(s)  Bowther  v.  Wathiw,  1  Russ.  k  M. 
277. 

(t)  Parry  v.  AthUyt  3  Simon's  Rep.  97. 

(«)  Knight  V.  Martin,  1  Russ.  &  M. 
70. 
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CHAP.  V.     refuse  payment  of  a  legacy,  unless  something  be  done  by  the 
abyMeasurbs.  legatee  which  he  is  jiot  bound  to  perform,  he  will  then  be 

personally  liable  to  pay  costs  of  the  proceeding  against  him  ia 
equity. (x)  We  have. seen  that  no  action  at  law  lies  for  a 
dutributivt  share,  even  upon  an  express  promise,  (y)  unless  it 
has  been  treated  as  lent,  or  as  a  debt*  {x) 

To  enable  a  legatee  or  party  entitled  to  a  residue  to  sue  on  the 
adminuftration  bond,  it  has  been  recently  held  at  law  (contrary  to 
the  doctrine  in  the  Ecclesiastical  and  Spiritual  Courts)  that  there 
must  have  been  a  decree  in  the  latter  court,  (a)    When,  how- 
ever such  bond  has  been  forfeited,  a  creditor,  as  well  as  the 
next  of  kiui^  is  entitled  to  sue  upon  the  same  in  the  name  of 
the  archbishop  or  his  ordinary,  and  they  cannot  refuse.  (6) 
No  retainer.         An  executor  cauuot  give  himself  or  any  other  legatee  (except 
ferenM  amonsst  "*  ^^^  ^^®®  ^^  specific  legacies)  any  preference  over  other  lega* 
legatees.  tces,  as  he  may  in  case  of  debts,  nor  can  he  retain  so  as  to  pay 

himself;  (e)  and  ia  case  of  insufficiency  of  assets  to  pay  the 
whole,  all  general  legatees  are  to  abate  alike  and  in  proportion 
to  the  amount  of  their  respective  legacies ;  (d)  and  no  particular 
legatee  can  be  preferred  by  an  e)cecutor,  he  not  having  any 
power  in  that  respect  as  in  the  case  of  debts  in  equal  degree  ;(e) 
unless  there  be  .some  expression  in  the  will,  denoting  the  tes- 
tator's intention  that  a  particular  legatee  shall  have  priority^ 
and  which  will  then  be  given  effect  to.  (J')  Even  if  a  legacy  be 
given  to  an  executor  expressly  for  his  care  and  pains,  yet  it 
must  abate  in  proportion  with  the  other  legatees,  (g). 

But  in  general,  if  there  would  be  no  residue  left  for  an 
express  legatee  thereof,  after  paying  particular  legacies,  yet 
such  a  residuary  legatee,  on  a  deficiency  of  assets,  has  been 
allowed  to  come  in  pari  passu  with  the  other  legatees,  by 
reason  of  the  very  special  circumstances  of  the  case.  (A) 

A  Court  of  Equity  wiU  compel  a  legatee  to  refund  when  the 
estate  proves  insufficient,  whether  security  has  been  given  by 
him  for  such  purpose  or  not.  (i) 


(O  AnUt  459,  n.  (t). 

(3^)  Ani§t  110;  Jonet  T.  Taiiii«r,  7  Bar. 
&  Crea.  54«. 

(i)  ilMie,  lit ;  Gregory  t.  HonnaA,  1 
Moore  &  P.  S09. 

(a)  Arckbiihop  of  CanUfhury  v.  T^ij^ii, 
8  Bar.  &  Cret.  160 ;  but  see  Devey  t.  Ed- 
wmrdt  S  Add.  £ce.  Rep.  68,  eontnu 

{b)  Canterbury^  Arcmbp.  rMeua,  Cowp. 
140 ;  Loft,  622,  S.  C. ;  see  Chit.  Cok 
8tat.  Execufort. 

(c)  SembU,  Toiler,  6  ed.  547 ;   Adod. 


2  Atk.  17 1 ;  Atkley  v.  Poeock,  5  Atk.  fOS. 

(d)  Beetton  ▼.  Boof^  4  Madd.  l6l, 
168 ;  CUrk  v.  Scweil,  $  Atk.  99. 

(0  AthUy  T.  Piicodlc,  S  Atk.  208. 

(/)  AetoH  V.  Aetom,  1  Meriv.  178 ; 
Attorney  Gomeral  v.  R4tbim,  2  P.  WiUiaina» 
25. 

(g)  FretweU  v.  Staeey,  2  Vein.  454. 

(h)  Dyeee  y.  Dym»  1  P.  WiHUnM,  S0& 

(i)  Noel  V.  Rotitwm,  1  Vem.  95;  Hmt- 
lani  V.  Day,  Arobl.  162;  Toller,  6  ed* 
522;  when  not.  Toller,  541 
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9B.(yf  Remuneration  for  Trouble,  ftc— In  case  of  a  will  of    CHAP.  V, 
personal  property  m  this  country  an  executor  is  not  entined  to  ARrMBAsvnzs. 
any  remuneration  for  bis  own  personal  trouble  or  loss  of  time,       «    ^^ 
unless    expressly   bequeathed    and  directed,  and  on  which  tion  to  esecu- 
account  it  is  that  the  law  gives  to  the  executor  the  whole  un-  ^^  tTu^- 
disposed-of  residue,  unless  by  some  expression,  to  be  collected  bk. 
from  the  will,  as  by  a  bequest  to  the  executor  for  his  trouble, 
a  contrary  intention  on  the  part  of  the  testator  is  to  be  col- 
lected. (A)    A  liberal  testator  ought  at  least  expressly  to  direct 
that  the  executor  shall  be  paid  his  expenses  and  for  his  trouble, 
loss  of  time,  and  interest  on  any  money  advanced,  besides  any 
legacy  he  may  think  fit  to  give,  unless  the  latter  be  so  consider- 
able as  certainly  to  more  than  cover  reasonable  remuneration. 
An  executor  in  India  is  entitled  to  a  commission  of  five  per 
cent,  on  all  assets  of  a  testator  collected  by  him  there,  including 
the  assets  he  retains  in  respect  of  a  legacy  to  himself,  not  given 
to  him  in  the  character  of  executor,  and  including  monies  be- 
longing to  the  testator,  which  were  in  the  hands  of  a  commercial 
house  in  which  the  executor  was,  and   that  testator  had  a 
partner.  (/)    An  executor  with  an  annuity  would  be  allowed 
expenses  of  collection  of  rents,  (m)  and  an  executor  has  been 
allowed  the  expense  of  an  accountant  under  circumstances,  (n) 
and  also  the  costs  of  a  solicitor's  assistance,  (o)     But  not  his 
expenses  of  carrying  on  the  trade  as  surviving  partner  and  exe- 
cutor. (/?) 

But  an  executor  is  not  allowed  interest  on  his  advances 
for  costs,  but  only  from  the  time  of  the  balance  having  been 
struck  upon  the  general  report  ;(jr)  nor  is  he  ever  allowed, 
in  the  absence  of  express  bequest,  any  compensation  for  time 
and  trouble,  especially  where  there  is  an  express  legacy  for  his 
pains,  &c.  however  inadequate  ;(r)  and  if  he  renounce,  but  sti- 
pulate with  the  residuary  legatee  to  act  as  executor  for  a  certain 
sum  for  his  trouble,  if  he  die  before  he  has  completed  the 
trusts,  he  will  not  be  entitled  to  any  part,  (r)  If  however  an 
executor  borrow  or  advance  his  own  money  to  pay  importunate 
creditors,  he  is  entitled  to  interest  on  his  advances,  (s) 


(k)AMte,  531    In  Whiitaker  t.  TtUham,         (m)  WUhnMon  v.  Wilkhuon,  t  Sim.  & 

7  Bmg.  628,   it  was    held    titat   parol  Stu.  257, 

evidence  of  declarations  in  favour  of  giv-         (n)  Hmd^non  v.  M'lver,  S  Biad.  f75. 
ing  the  reaidue  to  the  executor  cannot  be         (<i)  Maeknamara  ▼•  JotuM,  Dick.  587. 
received  where  the  will  contains  a  specific         (p)  Burden  v.  Bttrdmn,  t  Vas.  &  B. 

beqaest  to  the  executor.  170. 

(0  Ccckerell  v.  Barber,  1  Simon's  Rep.  (a)  Gordm^  v.  Trail,  8  Price's  R.  416. 

S3  ;  Chetham  v.  Lwd  AudUy,  4  Ves.  72.  (r)  Bohhugn  v.  PUt,  S  P.  Wms.  S49. 

But  see  Freeman  v.  Fairlie,  5  Meriv.  S4.  (s)  Small  v.  Wing,S  Bio«  P.  C.  66. 
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CHAP.  V.  96.  Of  the  Residue.— As  to  the  residue,  the  sUtute  of  dUstri- 
ARY  Measures.  butiODy  S2  &  2S  Car.  2,  c.  10,  s.  8,  in  case  of  intestacy,  directs 
«6.  Of  dUtribo-  ^^^  "^  distribution  shall  be  made  till  after  one  year,  and  that 
tion  or  payment  even  then  the  persons  receiving  their  distributive  shares  shall 

give  bond  to  refund  in  case  debts  should  appear.  (0  But  if  the 
executor  or  administrator  detain  the  residue  after  the  exfHra- 
tion  of  a  year  without  reasonable  grounds,  it  should  seem  that 
he  will  be  liable  to  pay  interest,  (k)  An  executor  is  entitled  to 
the  residue  undisposed  of  by  the  will,  for  his  trouble,  unless 
there  be  expressions  in  the  will  which  denote  a  contrary  inten* 
Uon;  as  a  bequest  to  him  of  a  reversionary  interest  in  personalty ; 
but  parol  evidence  is  admissible  to  rebut  that  presumption,  (x) 
On  the  other  hand,  it  has  been  held  that  parol  evidence  of  de- 
clarations in  favour  of  giving  the  residue  to  the  executor  cannot 
be  received  when  the  will  contains  a  specific  bequest  to  the  exe- 
cutor, because  such  parol  evidence  would  be  repugnant  to  the 
written  terms  of  the  wilL(y)  If  an  executor  admit  that  all  the 
testator's  debts  and  funeral  expenses  have  been  paid,  the  Court 
of  Equity  will  on  motion  order  the  income  of  a  balance,  paid  in 
by  the  executor,  to  be  paid  to  the  person  entitled  to  the  resi- 
due. (;k) 

The  remedy  for  the  residue  is  in  Equity  or  in  the  Eccle- 
siastical Court,  (a)  unless  charged  on  land  or  payable  out  oi free- 
hold interest  in  lands  devised  to  be  sold,  or  out  of  equitable 
assets,  and  then  the  suit  must  be  in  Equity, {b) 

Before  attempting  to  divide  the  residue  amongst  the  sup- 
posed next  of  kin,  it  may  in  many  cases  be  prudent,  and  in 
some  necessary,  first  to  advertise  for  the  next  of  kin  or  heir, 
and  sometimes  this  is  expressly  rendered  essential  under  the 
decree  of  a  Court  of  Equity.  And  if  a  debt  appear  at  any 
distance  of  time,  it  must  be  paid  in  prejudice  of  a  party  entitled 
to.  the  residue,  (c)  The  form  of  the  public  notice  may  be  to 
the  effect  subscribed  in  the  notes,  (d) 

(()  See   statute  and   decisions,  Chit.  v.  Tatham,  7  Bing.  698 ;  ante,  Sof,  n.  (k). 

Col.  Stat.  tit.  *'  Executors,"  396  ;  see  tlie  (y)  Whitaker  t.  Tatham,  7  Biug.  6S8. 

.   table  of  distributions,  ante,  108  to  110.  (s)  Dando  v.  Dando,  1  Simon's  R.  510. 

(u)  Kilvingtm  ▼.  Oray,  t  Sim.  &  Stu.  (a)  t  Wiliiams,  1970. 

396 ;  Turner  v.  Turner,  1  Jac.  &  Walk.  (6)  Baker  v.  Afay,  9  Bar.  &  Cres.  489. 

39  ;  CrackUt  v.  Bethune,  Id.  68j6.  (c)   Greig  v.  Somervilte,   1   Russ.  & 

(x)  Oldman  v. SlaUr,  3  Sim. 84;  Whitaker  M>lne,  338. 


Concise  adver-        (d)  Heir-at-law  of  J.  N.,  Esq.,  who  died  at  — ,  in ,  in  1794. — Any  person 

tisenient  for  an    or  pcrsbns  who  can  give  infobmation   of  such  heir-at-law  to  Mr.  W.  S.  ofP. 

heir.  aforesaid,  or  to  Mr.  W.  C.  of ,  London,  will  be  remunebatid  for  their  trouble 

by  the  said  W.  C. 
Thelikeforncxt      Mr.  j.  w.,  deceased.— If  the  next  of  ein  of  Mr.  J.  W.,  who  carried  on  the 

of  kin.  business  of  an  apothecary  ih Street,  London,  between  the  years  l7'95  and  1809, 

and  who  died  intestate  in  or  previous  tri  1803,  wiH  apply  either  personally  or  by 
letter  (if  the  hitter,  the  postage  to  be  paid)  to  Messrs.  W.  and  P.,  Solicitors,  —  Street, 
London,  they  will  hear  of  somktiiinc  to  their  advantage. 
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27.  Of  Actions  and  Suits  by  and  against  Executors  or  Adnd'    CHAP.  v. 
fiistrators,  or  one  of  several,  and  the  PkacUngs  and  Evidence  there-  a^"  meaIwrVs. 

in. — When  one  of  several  executors  alone  has  proved,  it  has — 

in  a  recent  case  been  supposed  that  he  may  sue  alone  in  equity  ^^^  proc^tUngs 
and  need  not  join  the  other  executors  though  they  have,  not  bj  and  against 
renounced ;  and  in  the  same  case  it  was  said,  that  the  same  rule  admiDistraton. 
prevails  at  law.(<0    But  the  better  opinion  is,  that  as  well  in  wbotosaeor 
equity  as  at  law,  all  the  executors  ought  to  join,(e)  or  the  de*  beaaed. 
fendant  may  plead  in  abatement  or  otherwise  defeat  the  pro- 
ceeding, unless    those  who  have  not  proved  have  formally 
renounced  in  the  Ecclesiastical  Court.    This  is  clearly  the  rule 
at  lawi(y)  and  it  should  seem  that  the  same  rule  also  should 
prevail  in  equity. (g) 

Bailable  process  at  the  suit  of  an  executor  may  be  special ;  The  process. 
and  when  the  plaintiff,  having  sued  out  general  process  and 
declared  specially  as  executrix,  the  Court  refused  to  enter 
an  exoneretur  on  the  bail  piece.  (A) 

Declarations  by  executors  or  administrators  should  not(un-  Tbedcdaration. 
less  the  clearest  evidence  in  support  of  that  form  of  declaring 
can  certainly  be  adduced)  contain. any  count  upon  an  account 
stated  with  or  other  promise  supposed  to  have  been  made  to 
the  plaint^,  though  in  his  representative  character ;  because  if 
such  count  be  inserted,  the  plaintiff,  though  in  other  respects 
suing  in  his  representative  character,  will  be  personally  liaUe 
to  pay  costs  in  case  he  be  nonsuited,  and  the  judgment  will  be 
for  the  costs  de  bonis  testatoris  et  si  non  de  bonis  propriis.{i) 


PuBSVAivT    to    a    Decree  of  tbe    High    Coart  of  Cbanoerf,  made  io  a  cause  j^  ||^^  r^^, 
wherein  £.  J.,  widow,  is  the  plaintiff,  and  W.  D.  W.  and  others  are  tbe  defend-  next  of  kin  and 
ants,  whereby    it    is  referred  to  James  Trower,  Esq.,  one  of  the  Masters  of  the  |^j    j^^ 
said  Coort,  to  inquire   and    state    to   tbe   Court  who  were  tbe  nbxt  of  bin  and  sam^Jfn* 

nsxR-AT-LAw  of  E.  P.  P.,  Ulc  of ,  in  tbe  county  of ,  spinster,  a  minor,  ^1^^,^^. 

deceased,  in  the  pleadings  of  the  said  cause  named,  living  at  the  time  of  her  death, 
(which  happened  on  or  about  tlie  10th  day  of  NoTember,  I83f ),  and  whether  any 
such  next  of  kin  are  since  dead,  and  when  they  respectively  died,  and  who  is  or  are 
the  personal  representative  or  representatives  of  such  next  of  kin  as  have  shice  died, 
and  wbetlier  such  heir-at-law  is  now  living  or  deceased,  and  if  dead  who  are  or  is  heir 
ur  heirs,  or  new  devisee  or  devisees,  and  who  are  liis  personal  representatives.  All 
perMMis  claiming  as  such  heir-at-law,  new  devisees,  next  of  kin,  or  personal  represen- 
tatives, are,  on  or  before  tbe  first  day  of  April,  1833,  by  their  solicitors,  to  come  in 
before  the  said  Master,  at  his  chambers,  in  Soothampton-buildings,  Cbancery-lane, 
London,  to  prove  such  heirship,  kindred,  or  representation ;  or  in  ddPault  thereof,  they 
will  be  peremptorily  excluded  the  benefit  of  the  said  decree. 

U.  And  G.,  Plaintiff's  Solicitors,  *—  Street. 


(d)  Davits  v.  WiUiami,  1  Simon's  Rep.  .  4  T.  R.  586 ;  and  sec  KiUty  ▼.  StanUm,  t 

5,  A.  D.  1826:  but  see  8  Williams,  627,  Young  &  J.  77. 

1174.  U)  Id.  and  f  WiUiagis,  627, 1174. 

(s)  Bro.  Executors,  83 ;  1  Saond.  201,  (a)  AAworth,  nteuirix,  v.  Ryal,  1  Bar. 

n.  4 ;  KUbjf  ▼.  Stanton,  2  Young  &  J.  75  ;  &  Adolp.  19. 

BratsingUm  v.  AuU,    2    Bing.   178;    2  (i)  thbtfipgen  v.  Horrwrn,  9  Bar.  & 

>Villiams,  627, 1174;  post,  560,  n.  (p).  Cres.  666 ;   Jobsm-  v.  FotUr,  1  Bar,  & 

.    (fyPraed  ^9.  DuehettofCtmberlmul,  Adolp.  6. 


6SB 


vamuoBtmrniMf  wtAmmm 


CHAlf.'V*     Bttt  on^thcodwr  ]iaBd,«ilew  4he  deckratmi  qiitain  a  count 
A>rM^::;;;n;L  <»  «  pmMe  to  or  by  «  e»cutor  or  adoiiiiittimtor  «  weA, 

DO  pn>iiEiM(«or  aooduHt  4rtattd  'Mieo  the  deailh  etm  be  given  in 
evidence,  eitber  to  take  the  case  'Out  of  the  Btalute  of  Rmita- 
tioos  or  oChefwite;^)  The  eante  Uabiltty  to  costs  equally  pre* 
vaib,  whedier  die  deekration  be  upon  a  avppoeed  aeeomit 
stated  with  ike  plaimi^  of  monies  due  to  (he  testator,  or  of 
moniea  due  to  the  plaintiff  as  executor,  (it)  or  any  other  proniae 
hdd  to  the  pkintiff  in  his  representaCiTe  character^  (Q  But  so 
&r  as  the  pleadings  are  concerned  this  doctrine  only  appUea 
tp  the  costs  of  that  count  in  particular  which  states  a  promise 
to  the  plaintiff.  (/)  The  judgment  as  to  costs  against  an  executor 
is  to  be  levied  of  the  assets  of  the  testator  or  intestate  in  the 
first  instance,  et  si  non^  then  as  to  the  costs  de  bams  proprHs. 
The  pie»8  by  With  respect  to  tke  pleas f  when  an  executor  or  administrator 

adroinUtnuon    '^  ^^^^  ^^^  ^  ^^^^  which  UkKy  jusily  be  disputed,  be  may  and 
and  proceedings  ought  to  plead  a  plea  denying  it,  so  as  to  prevent  the  creditors, 

or  legatee,  or  next  of  kin,  from  being  prejudiced  by  an  unjust 
debt  diminishing  the  fund,  (m)  But  it  is  not  compulsory 
on  an  executor  to  plead  the  statute  of  limitations,  (a)  though 
he  may  by  bill  in  equity,  at  the  instance  of  any  party  in* 
terested,  be  compelled  to  plead  the  same,  (o)  If  at  the  time  of 
pleading,  the  defendant  has  duly  administered  all  the  assets 
that  have  come  to  his  hands,  he  should  plead  plene  adfrnmS' 
Untitf  viz.  *'  That  he  hath  fully  administered  all  the  assets  of 
the  deceased  at  the  time  of  his  death,  that  have  come  to  his 
hands  as  executor  or  administrator  to  be  administered,  (p)  and 
that  he  hath  not  any  goods  and  chattels  which  were  of  the 
deceased  at  the  time  of  his  death  in  his  hands  to  be  adminis- 
tered, nor  had  on  the  day  of  the  commencement  of  this  suit  jmt 
ever  sincej  and  which  latter  words  are  essential.**  {q) 

If  the  plaintiff  should  take  issue  on  a  general  or  special  plea 
of  plene  adnunUtravit,  and  it  be  found  against  him,  he  cannot 
have  judgment  of  assets  quando.  (r)  If  assets  have  come  to 
hand  since  the  commencement  of  the  action,  and  remain  un- 


ik)  SartU  v.  Wine,  9  Bast.  409  ;  Ward 

▼.  Hunter,  6  TannL  ^0,  and  per  Parke, 

J.  in  JuAnm  v.  Fonter,  1  Bar.  &  Adolp.  8. 

-  (I)  SleC«r    V.  Lmeentf  1  Bar.  &'Adolp. 

893. 

(fli)  Ante,  MO. 

<»)  Id.  ibid. 

{o'j  [d.  ibid. 

(p>  NolwiHMlaiidine  the  observations 
of  'Mr.  Sefjcant  WiHiams*  that  these 
words   are  umiecessar]^    see  2    Savttd. 


tfO,  n.  it  seems  advisible  to  insert  theai> 
Id.  note  (a),  and  see  WetU  v.  FydeU* 
10  East,  315 . 

(9)  See  9  Saond.  fM,  note  3  j  Gmkk 
y.Role,  Cro.  Jac.  13<;  Covsl  v.  Deval^ 
t  Lutw.  1637;  ffod  t.  NcJsnn,  t  Saand. 
t\6,  note  1.  How  an  ezeealor  of 
cxeciitor  sheold  plead  pUne 
te.WeUs  V.  Fydelt,  10  East,  3t5, 

(r)  1  Rol.  Ab.  9f9,  B.  pi.  f ;    Bro. 
Etecuior,  18;  S.  C«  S  Saund.Sir,  note  1. 
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adminUtered,  or  if  assets  have  conie  to  band  since  ike  pUa^     CHAP.y. 
then  the  pbdntiff  may  reply  that  fact  specially,  (s)    Bat  where  jmllMBAiORKv. 

there  is  any  doubt  whether  the  plea  is  true,  the  safest  course  

is  as  speedily  as  possible  to  pray  judgment  of  assets  infiduro^ 
that  have  accrued,  or  may  accrue,  at  any  time  ttfier  the  time  of 
pleading,  and  not  merely  from  the  time  of  praying  the  jtidg* 
ment,  (i)  for  by  that  means-  the  plaintiff  may  afterwards  prooeed 
and  have  the  benefit  of  any  assets  received  after  the  tame  of 
pleading,  and  not  be  confined  to  asseta  received  after  the 
time  of  signing  judgment.' (tt) 

If  an  executor  or  adihinistrator  plead  a  jtlea,  all  the  fiu^ts  relat- 
ing to  which  be  fnusi  know  to  befdlte,  as  ne  un^es  exeemtor  or 
adnunisirdtor,  and  it  be  found  against  him,  the  judgnient  is 
"  that  the  plaintiff  do  recover  as  well  the  deift  as  the  costs  de 
bonis  iestaioris,  and  if  nohci  then  of  the  defendant's  own 
goods  i\x)  but  this  does  not  apply- to  a  false  plea  o{  plene 
administravit,  for  although  that  plea  be  found  agteinst  the 
defendant,  whether  he  be  executor  or  administratori  it  is  now 
settled  at  taw  and  in  eqiiity,  that  although  the  defi^ant  is 
liable  personally  for  the  coits,'m  case  of  a  deficiency  of  ^assets 
to  pay  them,  yet  as  to  the  debt^  he  is  only  liable  to  the  extent 
of  the  assets  actually  shown  to  have  come  to  his  faafkd8*(^) 

At  one  time  it  was  held  that  if  an  executor  plead  the  gewslral 
issue  and  plene  administravii,  iand  the  plaintiff  join '^  issue  on 
both,  and  upon  the  trial  establish  the  debt,  but  do'  not  prove 
assets,  the  plaintiff  was  not  otity  entitled  to  take  judgment  of 
'  assets  quando  acciderini,  but  also  to  the  costs;  because  the 
defendant,  by  an  unfounded  denial  of  the  debt,  Isad  compelled 
the  plaintiff  to  incur  the  expense  of  proceeding  to  trial,  and 
suspended  his  right  to  pray  judgment  of  assets  quando  acddc' 
tint,  and  thereby,  perhaps,  enabled  another  creditor  in  the 
saine  degree,  pending  the  protracted  action,  to  obtain  judg- 
ment for  his  debt  in  priority  to  that  of  the  plaintiff. 
But  that  decision  has  been  over-ruled,  and  a  different 
rule  is  now  established,  viz.  that  if  the  executor  succeed 
upon  any  one  plea  which  goes  to  the  whole  action,  and 
the  verdict  upon  which  establishes  that  the  action  was  prema- 
ture, then  the  defendant  is  entitled  to  judgment  for  the  'costs 


(i)  See  observations  of  Aikur^  J,  in  (x)  Eiomg  t.  PeUn,  3  Tenn  IL  68S ; 

Mara  t.  Qutn,  6  T.  R.  10;   S  Saand*  1  Saond.  3S6,  b.  note  10  ;  as  tooostoln 

219,  a«,  n.  2  ;  9  V^ent  flt4,  945.  eqoitv,  ante,  531. 

(0  Mara  t.  Quin,  6  Term  Hep.  10.  (y)  See  cases  of  law,  1  Sannd.  S19,  b. 

(tt)  Id.  ibid,  i  t  Sauod.  2l9»  a.,  note  S,  936,  note  1,  and  FieUer  v.  P6Met,\ 

qualifjriQgBaLN.P.  169,  Taylor  v.  l^ToniMif*  &  Stu.  t55,  S56. 
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CHAP.  V.  of  defence^ .  though  the  pluntiff,  having  proved  his  debt,  is 
E YMilwRM.  entitled  to  judgment  of  assets  infuturo.  (?)    Whenever,  there- 

fore,  a  plea  of  plene  administravityOt  of  plene  adminisiravit 

prater  has  been  correctly  pleaded,  the  plaintiff,,  instead  of 
denying  the  same,  should  pray  judgment  of  assets  in  Juiuro, 
conditionally,  in  case  the  general  bsue  should  be  found  in  his 
favour ;  (a)  and  in  that  case  the  defendant  should,  to  avoid 
costs,  obtain  leave  to  withdraw  the  general  issue,  unless  he 
be  confident  that  upon  the  trial  a  defence  will  be  established 
upon  that  or  some  other  disputed  plea,  (b) 

Plene  adminisiravit^  or  plene  adminisiravit  prater,  or  ultra 
Judgments,  or  Specialty  Debts  as  yet  unsatisfied. — If  an  exe- 
cutor be  sued  for  a  simple  contract,  or  even  a  specialty  debt, 
and  he  be  confident  that  he  has  actually  fully  administered  all 
the  assets  actually  received,  and  all  which  he  ought  to  have  re- 
ceived in  paying  other  debts  of  equal  or  higher  degree,  then 
he  should  plead  plene  adminisiravit  generally,  (e)  But  if  there 
are  debts  of  higher  degree  remaining  unsatisfied,  then  hb  plea 
should  state  the  same,  and  aver  that  he  has  fully  administered, 
except  a  named  sum,  not  sufficient  to  pay  such  outstanding 
higher  debts,  (e) 

If  there  be  no  debts  of  higher  degree  outstanding,  and  the 
defendant  have  some  assets  in  hand,  but  not  adequate  to  pay 
the  whole  of  the  plaintiff's  claim,  then  the  plea  should  admit 
the  precise  amount  oT  the  actual  assets,  or,  for  safety,  rather 
more,  and  plead  plene  adminisiravU  ultra;  upon  which,  as  an 
executor  is  not  obliged  to  divide  every  trifle  immediately  he 
receives  it,  he  will  not  be  liable  to  pay  costs ;  though  they, 
,  as  well  as  the  residue  of  the  debt,  would  be  recoverable  out  of 
future  assets,  (d) 

When  the  defendant  has  pleaded  plene  admimstravii  or 
plene  adminisiravit  ultra,  and  the  plaintiff  apprehends  that 
those  pleas  can  be  established  on  the  trial,  he  should  not 


(0  Edwards  ▼.  B^heii,  1  Baro.  &  Aid. 
S54>;  lioM  V.  GroAom,  4  Taunt.  155; 
Bagg  w.WeUM,  8  Taunt  129;  1  Saund. 
R.  536.  b.  note  {g\  5th  edit. 

(a)  Id.ib.;H«iuif(cyT.i2iMKi/,12Eaat, 
SSS ;  1  Saund.  R.  336,  b.  note  (g\  5  ed. 
In  that  case  the  defendant  pleaded  the 
general  issue,  and.  pime  odtniniMtramt,  and 
pUnB  odmmttrwnt  uUrat  specialty  debts 
Otttstaadiug,  and  the  plaintiff  took  judg- 
ment of  assets  quamdo  on  tbe  last  plea, 
and  traversed  tlie  first  and  second  pleas, 
and  on  the  trial  proved  bis  debt-; -and  it 


was  held  that  the  plaintiff  was  entitled  to 
the  general  costs,  although  tlic  defendant 
bad  a  verdict  on  tbe  p/ctM  mdmdiaslrmati 
but  it  will  be  observed  that  dbai  decisioo 
was  before  Edwardt  v.  Bttkel,  supra,  n.  (a). 

(6)  Id.  ibid. ;  1  Saund.  336,  b.  wM(s) 
and  (»)• 

(e)  How  to  plead,  1  Saand.  333, 
note  7,  anU,  556. 

(d)  Semhie,  De  TatM  v.  Andnie, 
1  Chitty's  Rep.  629,  note,  and  1  Saood. 
336,  b.;  note  (Jk),  ttd  fiurre. 
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traverse  the  same^  but  admitting  their  truths  should  pray  judg-  CHAP.  v. 
nient  for  his  debt  to  be  levied  out  of  any  future  assets  abso-  ahVmeabubes. 
lutely,  and  immediately  if  there  be  no  plea  to  be  tried,  or  con- 
ditionally  if  there  be.  And  afterwards,  when  assets  have  come 
to  tlie  executor's  hands,  the  plaintiff  may  issue  a  scire  facias^ 
to  show  cause  why  he  should  not  have  execution  against  them 
for  the  sum  recovered  and  costs,  (e) 

If  only  the  plea  oiplene  administravit  or  plene  administravit 
ultra  has  been  pleaded,  or  if  some  untenable  plea  be  with- 
drawn, and  the  plaintiff  has  merely  taken  judgment  of  assets, 
guando,  &c.,  then  no  costs  are  to  be  paid  by  the  executor  or 
admifdstrator  personally^  but  they  will  be  allowed  to  the 
plaintiff  de  bonis  testatoris.  {/) 

In  pleading  a  judgment  or  bond  outstanding,  it  is  not  neces- 
sary to  aver  that  it  was  recovered  or  executed  for  a  just  and 
true  debt,  (g)  or  to  show  the  consideration,  {h)  whether  the 
judgment  were  recovered  against  the  defendant  as  executor  or 
administrator,  or  by  a  third  person. (A).  Nor  is  it  necessary  to 
aver  that  the  judgment  or  bond  remains  in  full  force  or  unsatis- 
fied, those  facts  being  presumed,  (A)  and  the  contrary  must  come 
from  the  other  side,  under  a  replication  of  kept  on  foot  by 
fraud,  and  the  plaintiff  could  not  legally  reply  that  the  judg- 
ment was  obtained  by  covin,  (i) 

A  plea  of  a  debt  outstanding  to  a  third  person,  must  be  of  a 
higher  degi'ee  than  that  sued  for ;  but  a  plea  of  retainer  for  a 
debt  due  to  the  executor  or  administrator,  may,  as  he  cannot 
sue  himself,  be  of  a  debt  o{  equal  degree.{k)  So  under  a 
plea  of  plene  administravit,  the  defendant  may  show  that  he 
retains  a  sum  of  money  for  the  expense  of  administration,  to 
which  he  had  made  himself  Uable,  although  he  has  not  actu- 
ally paid  the  same.  (I) 

It  should  seem  that  under  a  plea  of  plene  administravit 
generally,  the  defendant  may  give  in  evidence  every  description 
of  debt  of  equal  or  higher  degree  due  to  himself^  in  respect  of 
which  he  has  a  right  to  retain  assets  to  the  amount,  without 
specially  stating  such  debt  in  the  plea ;  (m)  but  it  is  in  general 
more  advisable  to  plead  the  retainer  specially,  because  then  the 
plaintiff  will  be  compelled  in  his  replication  to  admit  either  the 


(e)  1  Saund.  «19,  b.  1  Saund.  3«9,  note  3 ;  331,  note  (o). 

(/)  De  TagUt  v.  Andrade,  1  Chitty's  (t)  f  Saund.  50,  51,  note  3. 

Rep.  6«9.  note;  1  Saund.  336,  b.  note  (ft)  1  Saond.  333,  note  6;  ante,  534^ 

(fc)  ;  ted  qu^re  if  any  costs  at  all.  (/)  GUlies  v.  SmUher,  «  Stark.  R.  5«8, 

(g)  FttHher  v.  Further,  Cro.  EUz.  471 ;  ant«,534. 

1  Lev.   fOO ;    1   Saond.  330,  note  4 ;  (m)  1  Saond.  333,  note  6.  and  id.  note 

«  Saond.  50,  51,  333,  note  6.  b.  and  last  note,  Co.  Lit.  t83,  a. 

{h)  Rdrinton  t.  Corbett,  1  Latw.  662 ; 
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Evidence  in 
actions  by  and 
against  exe- 
cutors and  ad- 
uinistrators. 


CHAi^  y^     existeiH^  pf  tlie  debti  or  that  if  be  dispute  it,  the  defendant  has 
▲i^YittcAsvaHiv  f^y  administered,  supposing  such  debt  should  be  proved. 

If  the  representative  character  of  an  executor  be  put  in  issue 
by  the  pleadings,  or  be  otherwise  necessary  to  be  proved, 
then  only  the  probate,  and  not  the  original  will,  is  evidence  as  to 
per90naUy  ;  (n)  when,  t  eanversOf  as  to  really,  only  the  original 
will,  proved  to  have  been  duly  signed  by  the  testator,  and  wit- 
nessed by  three  witnesses,  is  admissible,  (»)  and  a  probate  of  a 
will  of  copyhold  is  inadmissible,  ip)  A  probate  to  one  exe- 
cutor operates  as  to  personalty  as  a  probate  to  all.  (p) 

Proof  q{  the  probate  act,  or  of  the  act  or  order  for  grantimg 
letters  of  administration,  is  sufficient,  and  indeed  the  best 
evidence  against  an  executor*  {q)  It  was  held  in  equity,  that 
where  a  party  claims  under  an  assignment  of  a  lease  made  by 
the  executors  of  the  lessee,  the  Probate  Act  Book  of  the 
Prerogative  Court,  containing  an  entry  of  a  will  having  been 
proved,  and  of  a  probate  having  been  granted  to  the  executors 
therein  named,  is  admissible,  as  evidence  of  those  persons 
being  the  executors,  without  even  accounting  for  the  non- 
production  of  the  probate ;  (r)  and  a  fortiori  production  of  the 
book  of  the  Ecclesiastical  Court,  wherein  is  entered  the  act  or 
order  of  the  Court  for  granting  letters  of  administration,  is 
evidence  of  the  party  being  administrator,  (s)  But  it  is  more 
usual,  in  an  action  against  an  executor  or  administrator,  to 
serve  him  with  a  notice  to  produce  the^  probate  or  letters  of 
administration,  and  to  prove  that  he  has  acted ;  but  when  the 
sum  sworn  to  is  essential  to  be  proved,  to  show  the  extent  of 
the  assets,  it  is  prudent  to  be  prepared  to  prove  the  act  itself 
and  the  oath  as  to  assets  under  a  named  sum,  for  fear  the 
probate  should  not  be  produced  ;  and  the  sum  named  in  the 
oath  is  primd  facie  evidence  of  assets  to  that  extent.  (^) 


(n)  Penny  t.  Penny,  8  Bar.  &  C.  SS5. 

(o)  Jerpite  v.  Ths  Duke  efNuftknmber' 
land,  1  Jac.  &  W.  570. 

(p)  WaUen  v.  Phfiel,  1  Mood.  &  M. 
561 ;  nai$,  555. 

(f)  Car  V.   AUin^iam,   1  Jac.    514; 


Garrett  v.  Utter,  1  Levina,  25,  there  cited  • 
(r)  Cox  T.  AlUnghmn,  1  Jacob  R.  514. 
(0  Id.  ibid,  Gnrmt  w.  Ikter,  \  Lev. 

S5. 
(0  VTMiy  ▼•  CMb,  5  B.  &  AU.  744. 


(  «6i  ) 
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CHAPTER  VL 

INCEPTION  OP  AN  INJURY  AND  PRBLlMINAftY  STEPS  BBFORB 

ACTUAL  HOSTILITIES. 


I.  Uneonncctcd  with  contract. 

I.  General  observatious  on  pivcaif- 

tionary  Bieaattret  afWr  Inception 

of  an  injory. 
t.  Demand  or  request  to  explain  an 

asMult  or  slander. 

3.  Demand  of  wife,  apprentice,  &c. 

4.  I^mafid  of  goods. 

d.  Notice  of  reversioner's  claim  of 
goods  seised  hy  sheriff. 

6.  Notice  of  property  being  onjand 

of  another  and  request  to  permit 
removal. 

7.  Notiee  to  remove  a  nuisance  on 

wrong-doer*s  land. 

8.  Notice  to  discontinue  a  permitted 

nuisance. 
9*  Entry  and  demand  of  possession 
.    oMand. 


10.  Power  of  attorney  tnd  entry  to 

avoid  a  fine* 

1.  How  to  make  entry, 
t.  Indorsement  of  proceed- 
ings. 

11.  Oaths,  examinations   and    pro* 

ceedings  connected  with  claims 
on  the  hundred, 
n.  Connected  with  contracts  but  after  an 
incipient  injory — 

1.  Notices,  demands.  Ace  in  general. 
S.  Demand  of  goods  obtained  by  an 
infant  or  married  woman. 

3.  Demand  to  create  forfeiture  by 

landlord. 

4.  Motice  of  adverse  pn>ceedings  to 

a  party  who  has  agreed  to  in- 
demni^,  &c. 


In  the  last  Chapter  we  principally  considered  the  precau- 
tionary measures  that  may  be  requisite  or  advisable  in  anticipa- 
Hon  of  an  injury^  we  are  now  to  examine  what  precautionary 
measures  may  be  proper  qfier  the  inception  of  an  injury,  but 
pretiminary  to  the  actual  commencement  of  hostilities. 

There  are  many  cases  when,  although  there  may  haye  been  General  obser- 
an  appearance  or  inception  of  an  injury,  yet  it  may  be  oin&i-  '^'^ti'^^ 
gwous  or  uncertain  whether  there  was  any  intention  to  commit  proceedings 
it,  and  it  may  be  necessary^  or  at  least  expedient,  to  remove  all  Jj^ofanlnju^. 
doiibt,  and  for  that  purpose  to  take  or  repeat,  in  the  presence 
6f  witnesses,  some  preliminary  step,  which  will  at  least  tend 
to  secure  evidence  of  the  right  or  of  the  injury,  and  facilitate 
tlie  remedy.    In  all  these  cases  there  are  two  considerations — 
first,  tcrAol  Hep  should  be  taken;  and,  secondly,  the  manner  of 
taking  it.    At  Law  the  result  of  litigation  may  frequently  depend 
on  these;  and  in  E^ity  the  recovery  of  costs  will  much  depend 
even  npon  the  latter;  and  if  a  proper  step  be  taken  but  in  an 
offensive  manner,  the  party  taking  it  may,  entirely  on  that  .ac- 
count, have  to  pay  the  costs,  though  it  might  have  been  other- 
wise if  he  had  conducted  hiuBelf  with  proper  courtesy^  (a) 


(a)  Ante,  439,  note  {g). 
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CHAP.  VI.         Thus  although  insulting  words  will  in  no  case  constitute  an 

AnTICIPATIOII  1^  X  x1_  ^»  1     •  !_•  ^  J 

o,  assault,  yet  they  may  sometimes  explain  an  ambiguous  act  and 

HowritiTiM.  prevent  it  amounting  to  an  injury;  as  where  a  person,  pending 
Reqniring  ex-  the  circuit,  half  drew  his  sword  upon  another  as  if  about  to 
pianation  of  an  t^pygt  bim,  but  Said,  if  it  Were  not  assize  time  I  would  run  you 
uaauiu  through  the  body;  these  words  were  held  sufficient  to  show- 

that  no  immediate  assault  was  intended.  (Jb) 

s.  Requiring  2.  In  the  highest  ranks  'of  society,  independently  of  any  moral 
•polorr *for  **'^  ^^  religious  consideration,  no  man  of  strong  mind  and  un- 
supposed  insult  doubtcd  couragc  will  hesitate  to  testify  his  anxiety  as  well  io 
orsan  cr.        receive  explanation  and  apology  for  what  he  may  reasonably 

suppose  or  knows  was  an  hasty  and  inconsiderate  insult  or 
attack  upon  his  character,  or  is  frankly  acknowledged  to  have 
been  so,  or  from  evincing  his  anxiety  to  avoid  the  necessity  for 
bloodshed.  On  the  other  hand,  no  real  gentleman  of  good 
education  and  real  courage  should  shrink  from  making  expla- 
nation and  proper  apology  when,  upon  calmer  consideration, 
he  finds  he  has  erroneously  gone  too  far  in  any  imputation 
upon  another.  Hence  great  blame  must  attach  at  least  ujion 
one  if  not  both  the  parties  and  also  upon  their  seconds,  when 
any  dispute  terminates  in  a  Duel,  which  might  always  be 
averted  by  well-timed  temperate  and  gentlemanly  interference 
of  any  sensible  friend,  (c) 

So  amongst  the  inferior  or  middle  ranks  of  society  the 
same  principle  will  also  apply.  In  the  c^e  of  verbal  or  written 
slander,  if  it  were  tacitly  submitted  to,  it  might  subject  a  party 
to  the  imputation  of  cowardice  or  want  of  due  regard  for  his 
character,  and  therefore  he  may  be  impelled  by  his  own  feelings 
or  by  the  urgency  of  his  friends  to  require  an  explanation ;  and 
if  upon  such  demand  it  should  appear  that  the  conduct  of  the 
party  was  intended  to  be  injurious,  his  assertion  to  that  effect 
may  then  render  litigation  justifiable,  which  might  otherwise  be 
considered  hasty,  or  his  answer  may  establish  whether  the  act 
complained  of  was  in  law  actionable ;  and  if  not,  thea  the 
urgency  of  friends  to  proceed  in  an  action  ought  not  to  be  com- 


(6)  TubenilU  ▼.  Savage,  1  Mod.  5; 
Bo).  N.  P.  15 ;  Hawk.  B.  9,  c  62,  s.  1. 

(e)  Tbe  correspondence,  in  ten  letters, 
between  Sir  J.  De  Beauvoir  and  Sir  F. 
Watson  respecting  the  Windsor  petition, 
advertised  in  tbe  Times,  Morning  Herald 
and  other  newspapers  of  March,  a.  d. 
183S,  well  illustrate  the  highly  honourable, 
gentlemanly  and  manly  manner  in  which 
apology*  may  be  demanded  and  reciprocal 


explanations  offered  and  oliimately  af- 
forded by  men  of  sense  and  proper  feeling 
without  compromise  of  character  lor  true 
courage  nor  forgetful  of  their  reciprocal 
duties  as  Christians ;  whilst  perhaps  otber 
miseuided  and  ill-advised  individuals 
roignt,  in  the  same  circumstances,  bave 
disgraced  themselves  and  destroyed  tbeir 
own  as  well  as  their  families'  happiness  by 
a  precipitate  duel. 


AND  PRELIMINARY  STEPS  BEFORE  HOSTILITIES. 


563 


plied  with.  It  too  frequently  happens  that  erroneous  friends 
will  stimulate  a  person  to  sue  in  cases  of  this  nature  for  the 
vindication  of  his  character,  and  he  is  afterwards  nonsuited  for 
want  of  sufficient  evidence  or  adequate  cause  of  action,  when  a 
little  more  care  would  have  avoided  such  disaster,  which  pro- 
bably increases  the  injury.  It  has  been  held  in  a  criminal 
case,  that  if  the  terms  of  a  letter  are  doubtful  as  to  the  exact 
accusation  the  prisoner  meant  to  threaten,  his  declarations  sub- 
sequently made,  on  being  asked  what  he  meant  to  impute,  are 
evidence  to  explain  the  meaning  of  the  letter,  {d)  Many  cases 
occur  of  libels  and  words  of  the  most  insulting,  provoking  and 
injurious  tendency,  but  which  are  either  too  general  or  too 
ambiguous  to  be  the  subject, of  an  action  without  some  expla- 
nation or  evidence  of  precise  meaning,  and  which  must  be 
obtained  before  any  action  can  be  safely  commenced,  {e)  Thus 
we  will  suppose  that  a  person  has  said  verbally,  "  that  A.  had  so 
**  misconducted  himself  as  to  render  it  unfit  for  any  respectable 
**  person  to  associate  with  him;"  or  has  used  some  other  general 
abuse  exceedingly  provoking  and  disparaging,  but  which  are 
not  actionable;  the  friends  of  A.  will  insist  that  if  he  do  not 
prosecute  this  aspersion  they  will  not  associate  with  him,  and 
yet  he  can  neither  sue  with  effect  nor  can  justify  a  battery  of 
the  slanderer  or  any  counter  slander  that  would  be  really  action- 
able. (/^  In  such  case  A.  might,  with  propriety,  address  a  letter 
to  the  slanderer  referring  to  the  slander,  and  stating  that  he  is 
advised  that,  in  point  of  law,  he  cannot  sustain  an  action  for 
such  verbal  abuse,  and  yet  that  it  will  be  very  Injurious  to  his 
character  unless  it  be  contradicted  or  repeated  in  writing,  or  in 
such  a  manner  as  to  enable  him  to  sue  and  try  the  truth  of  the 
slander  and  establish  its  falsity.  He  may  then  require  the 
slanderer  to  contradict  the  report,  or  may  in  express  terms  tell 
him  that  if  he  refuse  he  is  required,  as  a  measure  of  ordinary 
justice,  to  repeat  his  assertion  in  such  a  form  as  to  enable  A. 
to  sue.  One  or  more  friends  of  A.  should  present  such  letter 
to  the  slanderer.  If  he  be  a  man  whose  assertion  is  to  be 
believed  or  of  any  weight  he  will  thereupon  either  explain  and 
refute  or  apologize,  or  if  he  believe  the  truth  of  the  assertion  he 


CHAP.  VL 
Anticipation 

OP 
HuSTILITIBS. 


(d)  Bex  w.  Tucker,  18t6,  R.  &  M.  C. 
C.  154;  Car.  Crim.  L.  3  ed.,  S88,  S.  C. 

(•)  See  Robhuan  w.  Jermyn,  1  Price, 
11 ;  where  it  was  held  that  these  words, 
*•  Mr.  A,  and  Mr.  B.,  inhabitanU  of  this 
town,  not  being  persons  that  the  pro- 
prietors and  annoal  tobicribers  think  it 
proper  to  asiociale  with,  are  excluded  this 
room ;"  published  by  posting  a  paper  on 
which  tliey  were  written,  purporting  to  be 

VOL.  I. 


a  regulation  of  a  particular  society,  were 
held  not  to  be  a  libel ;  when  additional 
evidence  of  what  the  publisher  said,  upon 
being  required  to  explain,  might  have  sub- 
jected him  to  pay  very  considerable  dft- 
roages. 

(  f)  Stuart  V.  Looell,  9  Stark.  R.  93  ; 
May  ▼.  Brown,  3  B.  &  Cres.  113;  4  D. 
&  R.  760,  S.  C. 

PP 
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CHAP.  VL    will  reiterate  it,  and  state  the  ci^cumBtances  and  grounde  upon 
'^"''i^^"^"  which  he  made  the  assertion  (and  which  repetition  will  not  be 

HosriMTiKs.  considered  as  a  privileged  communic€Uionf  whatever  might  have 
been  his  first  statement);  (/)  and  if  he  have  a  due  regard  for 
his  owti  character  he  will  not  hesitate  to  reiterate  it  in  writing^; 
tod  if  he  should  refuse  to  do  either,  he  may  then  be  jUally 
treated  by  A%  and  his  friends  as  a  contemptible  sland^rer^  whose 
assertion  is  not  worthy  of  credit.  And  if  he  should  decline  (o 
comply,  then  all  the  real  fiiends  of  A.  ought  to  disbelieve  the 
report,  and  consider  that  A*  has  done  every  thing  in  his  power 
to  clear  up  his  character;  and  A.  will  be  justified  in  sending 
circulars  to  all  his  friends  stating  what  has  passed,  but  taking 
care  to*  confine  himself  to  the  above  narrative  without  using  any 
libellous  eitpr^sion  of  the  slanderer,  {g) 

So  in  many  of  the  cases  adverted  to  in  the  last  chapter,  ^ 
where  a  wife,  or  child,  or  apprentice  is  retained,  detained  or 
harboured  by  a  third  party,  his  intention  to  comnut  any  iiyuTy 
may  be  uncertain,  and  we  have  seen  that  it  is  necessary  to  serve 
a  notice  upon  him  and  make  a  request  of  restoration  befcnre  an 
action  can  be  safely  commenced ;  and  although  the  measure 
may  have  already  been  adopted,  yet,'  for  the  sake  of  securing 
evidence  or  rendering  the  party  more  deliberately  guilty  of  the 
injury  and  enhance  the  damages,  it  may  be  expedient  to  repeat 
the  measure  in  the  presence  of  witnesses.  (Ji) 


Hequiring  ex 
planatioo  in 
other  cases. 


9.  Demand  of 
restoration  of  a 
wife,  child,  ap- 
prentice or  ser- 
Tint 


3.  We  have  already  considered  the  necessity  or  expediency 
of  giving  a  general  notice  or  caution  against  harbouring  an 
apprentice  or  servant,  and  for  appointing  a  time  for  fetching 
the  same  home,  (f)  We  will  now  suppose  it  to  be  certain  that 
a  party  has  already  wilfully  abducted  or  harboured  a  wife, 

(/)  Smith  V,  Maihewi,  t  Mood.  &  M.  party  slandered,  or   bj  his  aitornej  or 

I5l.  friend,  but  of  course  it  must  be  adapted  to 

(g)  The  following  maj  be  the  form  of  the  circumstances, 
such  letter,  which  may  be  written  by  the 


Suggested  form 
of  letter  in 
of  ambiguous 
slander. 


Sir,  Dated,  &c. 

I  am  informed  that  you  have  used  expressions  materially  prejudicial  to  ray  cha- 
racter (or  the  character  of  Mr.  A.}  as  that  "  he  ha»  so  misconducted  himself  as  to 
render  it  unfit  for  any  respectable  person  to  associate  with  him,'*  alluding  to  myself,  or 
some  words  to  that  elTcct.  My  own  feelings  and  those  of  my  friends  compel  me  to 
ascertain  whether  you  made  any  such  representation,  or  any  and  what  assertion 
and  in  what  precise  terms ;  and  if  you  did,  that  I  should  adopt  legal  measures  to 
vindicate  my  cfiaracter  by  disproriog  the  trutli  of  sucH  calumny.  -Supposing  that  you 
have  used  any  such  expressions,  or  any  otliers  injurious  to  my  reputation,  I  will  not 
anticipate  that  yon  would  act  so  unmanly  as  to  deny  the  assertion  or  decline  answering 
this  communication,  or  that  you  will  be  so  regardless  of  reputation  as  to  deny  me  the 
means  of  establishing  my  innocence;  and  I  tberefbre  reqnest  you  €o  repeat  in  Vriting 
the  exact  words  made  use  of,  so  as  to  enable  nie  to  proceed  by  iictton  for  the  slaiider, 
and  in  which  the  propriety  or  impropriety  of  your  assertion  may  be  ikiriy  tried. 

I  am.  Sir,  your's,  &c. 


(h)  ilnte,  449,  450,510. 


(»)  Ante,  449,  450,  and  notes. 
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child,  apprentice  or  servant,  but  still,  at  least  in  the  latter  case,  CHAP.  VI. 
it  will  be  necessary  to  be  prepared  to  prove  a  formal  demand  ^''"^^^atiov 
of  restoration  before  an  action  can  be  sustained,  and  that  it  has  HoariLiTigs. 
been  so  made  as  to  constitute  the  party  a  wilful  wrongdoer,  (£) 
unless  the  plaintiff  can  prove  an  original  illegal  enticing  away;  {I) 
or  as  there  may  not  be  any  legal  obligation  on  the  harbourer  to 
incur  the  trouble  or  expense  of  sending  hotne  the  relative,  the 
prudent  course  will  be  in  person  or  by  agent  to  demand  the 
return  at  the  house  of  the  harbourer,  and  at  a  time  when  he 
may  reasonably  be  expected  to  have  received  the  notice  before 
suggested  and  to  be  ready  to  comply  with  its  terms,  {m)  Accom- 
panying the  verbal  demand,  and  in  order  to  prevent  any  doubt 
or  ambiguity  as  to  what  may  have  passed,  it  may  be  as  well  to 
produce  and  leave  at  the  residence  of  the  wrong-doer,  and  where 
the  relative  is  harboured,  a  written  demand  to  the  effect  stated 
in  the  note,  (m)  and  wait  a  reasonable  time  until  the  demand  has 
been  positively  refused  or  complied  with;  and  if  after  such 
demand  it  be  certain  that  the  relative  is  iii  the  house,  and  the 
outer  door  be  open  and  entrance  can  be  made  without  com- 
mitting a  breach .  of  the  peace,  search  may  be  made  and  the 
relative  carried  away,  (n)  But  if  any  violent  resistance  should 
be  apprehended,  it  will  be  better  to  proceed  by  habeas  corpus 
or  by  the  chief  justice's  warrant,  excepting  in  the  case  of  an 
apprentice,  for  whom  that  writ  can  only  be  obtained  at  his  own 
instance  and  not  on  the  application  of  the  master,  at  least  where 
he  has  been  impressed,  (o) 


4.  If  a  party  have  illegally  taken  away  (p)  or  wrongfully  4.  Demand  of 

_____^ goods  and  no- 
tices of  claims. 


(fe)  Faufcett  ▼.  Beaver, «  Lev.  63 ;  Wiiw  (/)  Atkcrrft  ▼.   Bertln,  6  T.  R.  65$ ; 

ntore  ▼•  GreenbatOc,  WiUes,  583 ;  Forn  ▼.  Guntor  v.  Aston,  4  Moore,  1 S. 

Wiison,  1   Peake,  C.  N.  P.  55 ;    Eadet  (m)  See  another  form,  ante,  450. 
▼.  Vandepui,  5  East,  39. 


Sir, — Without  prejudice  to  my  immediate  right  to  sue  you  for  having  enticed  away  Demand  of  a 
and  already  harboured  Mrs.  E.  B.,  my  wife,  for  my  "  child,"  or  "  apprentice,"  or  wife,  child,  ap- 


servant,     or 


my  "  journeyman  employed  by  me  on  work  still  unfinished,"]  I  do  prentice  or  u 
hereby  demand  and  require  you  immediately  to  deliver  her  [or  "  him"]  up  to  me,  [or  ^ant  illegally 
*•  to  Mr,  G,  H.,  the  bearer,**]  or  if  she  is  not  now  in  your  house,  then  that  you  will  state  harboured, 
to  and  inform  me  where  she  is  to  be  found,  and  also  that  vou  do  forthwith  return  her 
to  roe  at,  &c. ;  and  I  hereby  give  you  notice,  that  if  you  shall  refuse  or  neglect  to  - 
comply  with  this  notice  and  reqaest,  I  shall  forthwith  commence  an  action  against  you 
for  your  harbouring  and  detaining  from  me  my  said  wife,  &c.  and  cause  other  pro- 
ceedings to  be  instituted  against  you  according  to  law.    Dated  this day  of , 

A.  D.  1833. 
To  Mr.  &c.  Tour's,  &c.  A,  B. 


scr- 


(n)  See  3  Inst.  134;  Hale.  Anal.  s.  46; 
3  Bla.  C.  4;  post,  chap.  vii.  But  as 
respects  "  a  servant,"  such  power  of  re- 
caption only  applies  when  the  servant 
himself  is  willing  to  return,  id.  ibid.;  Dalt, 


Justice,  cb.  121. 

(o)  Poa,  chap.  viii. 

(p)  2  Saond.  47,  n.(o);  Biihcp  v.  Vis- 
counteu  Montague,  Cro.  Eliz.  824;  Sum- 
menett  v.  Jarvis,  6  Moore,  56. 
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CHAP.  TI.  assumed  the  right  to  goods,  (q)  in  a  manner  which  in  the  very 
"°oF^^'°*'  taking  or  mode  of  performance  constituted  a  conversion,  then 

HofTiLiTiBs.  no  further  step  is  in  general  necessary,  because  the  right  to 
sustain  an  action  of  trover  is  in  that  case  already  conif\ete.(q) 
But  in  other  ciases,  where  the  original  taking  was  lawful,  and 
the  detention  only  illegal,  it  is  absolutely  necessary;  (r)  and  it 
is  in  most  cases  advisable,  in  order  to  secure  sufficient  evi- 
dence of  a  tortious  conversion  on  the  trial,  to  give  a  formal 
notice  of  the  owner's  right  to  the  property  and  possession,  and 
to  make  a  formal  demand  in  writing  of  the  delivery  of  such 
possession  to  the  owner,  and  which  should  not  be  sent  by  the 
post,  but  actually  delivered  to  the  wrong-doer  in  person  by 
the  owner,  or  by  a  person  named  in  the  demand,  and  therein 
stated  to  have  been  authorized  to  demand  and  receive  and 
carry  away  the  goods,  and  this  in  the  presence  of  a  competent 
witness;  and  if  it  be  doubtful  whether  the  party  has  any  lien, 
it  will  be  proper  to  require  a  statement  thereof,  and  to  offer  to 
pay  it,  upon  the  nature  of  the  claim  and  the  amount  being  com- 
municated and  ascertained  to  be  just;  and  if  there  should  be 
any  doubt  whether  the  claim  of  lien  be  sustainable,  and  the 
goods  be  perishable,  or  the  possession  be  urgently  required, 
then  it  may  be  safer  to  pay  the  amount  under  protest;  for  after- 
wards, if  it  be  ascertained  that  there  was  no  lien,  or  not  so 
much  as  claimed,  the  money  not  justly  due  would  not  be  con- 
sidered as  voluntarily  paid,  but  might  be  recovered  back,  (s) 
The  refusal  to  comply  with  such  a  demand  would  in  general 
afford  sufficient  evidence  of  a  conversion.  The  form  of  the  de- 
mand may  be  as  in  the  note,  {t)  It  is  a  common  doctrine,  that 
•■■•■■^i™^"""^^^^^^^^^^^""^— «««""^^^^^"~^^~^"^~^^"~^"^~^"^^^^~^"^"'^"^"~~^"^""~^^^"^— ^^^-^— ^■^^^^^■"^^-^^^— "^^ 

(^)  Mm  V.  Ckamoek,  «  East.  405 ;  (r)  «  Saund.  47,  n.  («);  I  Chit.  PI. 

M'Comfne  ▼.  Dmiet,  6  East,  540 ;  Lmell  179,  180. 

▼.  Martin,  4  Taunt.  799 ;  Granger  v.  (<)  Stone  v.  Lingteood,   1  Stra.  651 ; 

Gmrg;  5  Bar.  &  Cres.  149.  Grun  r.  Farmer,  4  fiurr.  2X16. 


FormofdeHiand      (0  Sir,  \or  Gentlemen,]  - 

to  precede  a  ^  hereby  give  you  notice,  that  the  goods  and  chattels  being,  &c.  \her§ 

eonvenion.*         itacrlhe  the  articlet  fully  and  properly, i]  are  my  property,  and  not  the  property  of 

or  of  any  other  person  whote%*er,  and  I  hereby  offer  tu  pn>dace  to  you  all  documents 
in  my  possession  or  power  tending  to  establish  thnt  the  said  goods  and  chattels  are  my 
property  as  aforesaid.  And  I  hereby  demand  and  require  you  to  deliver  the  said 
goods  and  chattels  to  E,  F.  the  bearer,  who  is  fully  authorized  by  me  to  demand  and 
receive  the  same  from  you.  And  if  you  have  any  lawful  lien  or  claim  upon  tbe  said 
good^  and  chattels,  I  hereby  require  you  to  state  the  same,  and  I  give  you  notice  that 
I  am  ready  and  willing  to  pay  the  same.     And  in  case  it  should  occasion  yon  any 


*  If  a  1  beriiF  or  his  officers,  for  talEing  a  wrong  party's  goods  under  a  fi.  la.,  the 
demand  is  frequently  entitled  in  the  cause,  but  it  should  not  by  any  terms,  even  im- 
pliedly, recognise  the  supposed  validity  of  tbe  commission  of  bankruptcy,  writ  or 
proceedinff. 

t  See  CoUgrave  v.  DtM  SantM,  f  Bar.  &  Cres.  76,  post  567,  note  (y). 
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a  demand  and  refusal  are  only  presumptive  evidence  of  a  con-  CHAP.  vi. 
version,  which  may  be  rebutted,  and  therefore  if  it  be  at  all  un-  "  ©f*^ 
certain  whether  the  party  upon  whom  the  demand  is  made  be  Hostihths. 
then  in  actual  possession  of  the  goods,  or  whether  it  is  in  his  power 
at  ihai  time  to  deliver  them,  (u)  or  he  is  merely  an  agent  and  his 
refusal  be  ambiguous,  it  may  be  necessary  to  make  full  inquiry 
into  the  facts,  and  to  extend  the  demand  to  the  supposed  prin- 
cipals, or  otherwise  vary  the  demand  according  to  particular 
circumstances,  (x)  The  goods  should  be  fully  specified  or  de- 
scribed, so  as  at  least  not  to  mislead,  and  therefore  a  demand 
of  fixtures,  or  a  refusal  to  deliver  fixtures,  will  neither  consti- 
tute a  demand  or  a  conversion  of  detached  furniture  or  goods,(y) 
but  demands  of  "payment  or  satiifaction'*  for  goods  converted 
have  been  holden  a  sufficient  demand  of  the  goods  them- 
selves, (z)  And  if  two  distinct  demands  be  made,  one  verbally 
and  the  other  in  writing,  the  claimant  may  rely  upon  either,  (a) 
It  has  been  supposed  that  the  mere  leaving  a  written  demand 
at  the  residence  of  a  party  is  sufficient,  (b)  and  this  may  be  so, 
if  it  be  followed  by  a  general  and  absolute  refusal  to^  deliver  up 
the  goods.  But  where  there  is  no  obligation  on  the  party  to 
incur  the  trouble  or  expense  of  removing  or  carrying  or  send- 
ing the  goods  from  his  house  or  warehouse,  or  elsewhere,  to 
the  claimant,  it  should  seem  that  the  party,  after  delivering  the 
demand  at  the  house,  must  afterwards  see  the  party  in  posses- 
sion, or  attend  at  the  place  where  the  goods  are,  after  a  reason- 
able time  for  the  party  to  give  direction  for  the  delivery  of  the 
goods,  and  then  again  verbally  demand  the  delivery  of  the 
goods  to  him,  and  be  ready  to  remove  them,  or  must  obtain  an 
unqualified  refusal  to  deliver  them  from  some  authorized  per- 
son, (c) 


inconventence  immediately  apon  the  receipt  hereof  to  delirer  np  ^he  said  goods,  then 
1  hereby  give  ;you  uotice  that  1  will  atteitd  ot  the  premises  where  the  said  goods  now 
are,  at  anytime  jrou  may  appoint;  and  in  default  of  your  appointing,  I  tlien  will  attend 

on  the day  of next,  between  the  hours  of  1 1  and  IS  o'clock  in  the  forenoon, 

then  and  there  to  receive  and  remove  the  said  goods.  But  in  default  of  your  com- 
pliance with  this  notice,  by  giving  op  and  delivering  to  the  said  £.  F,  or  to  me, 
the  said  goods  and  chattels,  on  receipt  hereof,  or  as  aforesaid,  I  hereby  give  you 
notice  that  I  shall  immediately  commence  and  prosecute  an  action  against  you  for  such 

your  conversion  and  unlawful  conduct.    Dated  this  — ^  day  of a.  d. . 

Yoor's,  &c. 

(tt)  SmUh  V.  Ytmng,  1  Campb.  439.  C.  76. 

(«)  See  Alexander  v.  Scuthey,  5  B.  &  (t)  Thompton  v.  Shirleyp  1  £sp.  R.  51; 

Aid.   247 ;   Green   v.   Dunn,  3   Campb.  ColdwelPt  case,  Clayt.  ISf . 

1^15;  Cable  v.  Hogen,  2  Bulst.  312.    And  (a)  Smith  v.  Young,  1  Campb.  439. 

tee  other  cases  collected,  1  Chit  PI.  179  (6)  Lc^aii  v.  Houlditck,  1  Esp.  R.  22. 

to  184.  (e)  Gibbs  v.  Stead,  8  Bar.  &  Cf«s.  528. 

(y)  CoUgrave  v.  Dm  Santoi,  2  Bar.  &  See  the  form,  note  (Jt),  ante,  566. 
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CHAP.  VI.        5.  So  although  in  general  ^  sherifl^  who  seices  goods  under 
KTiaPATioM  ^  ^^^  ^£  g^^j  £g^i^^  jg  bound,  at  his  peril,   to  take  care 

HosTiuTiEi.  and  ascertain  whether  the  same  are  the  property  of  the 
5.  Notice  by  party  against  whom  the  writ  was  issued;  yet  in  a  late  case  it 
wl^interesu^i  ^^  ^^^^9  that  if  a  party  has  goods  on  hire  for  a  term,  and  the 
goods  Mized  by  sheriff  seize  them  under  an  execution  against  him,  the  rever- 
*  ^"  '  noner,  who  so  let  the  goods,  cannot  support  any  action  against 

the  sheriff  for  selling  the  entire  and  absolute  property  (^  such 
goods,  unless  he  show  that  ^'  he  gave  the  sheriff  notice  that 
the  goods  were  hired  for  a  term  only,  and  that  they  were  the 
property  of  the  reversioner,  and  that  the  sheriff  must  otity  sell 
the  limited  or  temporary  interest;''  and  it  appears  to  have  beett 
considered  in  the  same  case,  that  mere  intimation  to  the  sheriff's 
officer,  that  the  goods  were  hired,  would  not  be  sufficient,  and 
Bayley,  J.,  said,  **  you  should  have  informed  the  sheriff  of  the 
nature  of  your  interest,  and  then  he  might  have  sold  the  hirer's 
interest  only,"  and  per  Abbott,  C.  J.,  "  it  is  very  desirable  that 
persons  should  give  their  notices  correctly."  (d) 

6.  Notices  of         6.  When  by  any  lawful  means  the  personal  property  of  the 

fiTtKuw*"?  <^^™^  **  *"  *«  '*o"s«  or  upon  the  land  of  another,  the  latter, 
upon  the  land  before  he  can  legally  enter  to  bring  it  away,  must  (except,  per- 
reqw'luThavl  ^^V^f  whcrc  the  occupier  has  wrongfully  placed  or  detained  it 
same  restored,  there,)  first  give  notice  of  the  circumstances  under  which  the 
ciaimant'to  goods  are  there,  and  civilly  request  the  occupier  to  restore 
enter  to  remove  them  to  him,  or  request  permission  to  enter  on  purpose  to  re- 

move  them  himself,  and  offer  to  pay  any  possible  damage  that 
would  be  occasioned  by  such  entry;  after  which,  in  case  of 
refusal,  the  owner  might  legally  enter,  or  at  least  sustain  an 
action  of  trover,  (e)  When  by  unavoidable  accident  trees  are 
blown  down,  or  fruit  faUs  upon  the  land  of  another,  or  cattle 
enter  by  reason  of  the  occupier's  neglect  to  repair  his  fence,  it 
should  seem  that  such  an  entry  would  be  legal,  but  it  is  expe- 
dient previously  to  give  the  suggested  notice,  at  least  in  all 
eases  where  the  occupier  is  not  himself  to  blame  ;(<?)  for  though 
the  occupier  may  not  have  a  right  to  the  property  which  is  on 
his  premises  under  any  such  circumstances,  yet  it  is  but  reason- 
ed) Dtan  r.lVhittaker,  1  Car.  &  P.  347,  Tidd.  9  ed.  1008. 
at  Nisi  Prius  and  afterwards  in  full  Coart,  («)'  Sec  Anthotty  r.  Hany,  8  Bing.  191 » 
'  and  see  Tidd,  9  ed.  10()3,  sed  ^mere.  If  where  circumstances  of  this  nature  were 
the  jreversioner  had  not  known  of  ilie  exe-  considered,  and  a  plea  held  bad  because 
cDtion,  his  neglect  to  give  notice  ccr-  it  did  not  show  hew  the  goods  were  on  tbe 
tainly  then  ought  not  to  prejudice  bis  re-  plaintifTs  premises  so  as  to  justify  tbe 
medy,  for  a  sberiif  seizes  at  his  peril,      entry  ;  see  further  next  cluiptcr. 
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able  that  he  should  first  have  an  opportunityi  at  liis  own  con-  CHAP.  VI. ' 

▼enience,  to  remove  them  in  his  own  way  oft*  the  premises,  and  ''^'^o, 

deliver  them  to  the  owner,  without  allowing  the  latter  himself  Hostihtiks. 
to  enter.    The  form  of  the  notice  may  bei  as  subscribed.  (/) 

7.  Where  the  occupier  of  an  house  or  land  has  erected  or  7.  Notice  to  au 
contintted  on  his  laud  something  obnoxious,  and  which  occa-  move  !uiy 
sions  a  nuisance  to  another,  it  seems  to  be  in  general  advbable  nuisance  on  bis 

1  .1  /»  .  .V  .v«       ^^^ MnQ,  but 

(at  least  m  the  case  of  a  mere  pnvate  nuisance)  to  give  mm  annoying  the 
notice,  or  to  request  him  to  remove  it,  and  to  wait  a  reasonable  ^^^^^^^ 
time  until  after  his  neglect  to  remove,  before  the  party  injured 
should  enter  the  house  or  land  to  remove  such  nuisance,  be- 
cause in  these  cases  the  occupier  generally  ought  to  have  an 
opportunity  of  himself  removing  the  matter  complained  of  before 
another  intrudes  upon  his  land,  (g)  Such  a  request  to  remove 
is  always  essential  before  an  action  can  be  commenced  against 
a  mere  caniinuer  of  a  nuisance; (A)  though  in  suph  a  case  it 
should  seem  that  a  notice  left  with  one  occupier  to  remove  the 
nuisance  will  subject  another  person  who  comes  into  posses- 
sion shortly  afterwards  to  an  action  if  he  do  not  remove  the 
injury,  (i)  It  will  be  observed,  that  even  in  the  case  of  public 
nuisances  to  highways,  the  highway  act  in  general  requires  a 
notice  to  remove  the  nuisance  before  the  surveyor  can  enter, 
or  himself  abate  it.  {k) 

In  a  late  cade,(/)  a  distinction  was  taken  in  regard  to  the 
proceeding  to  remove  nuisances  by  acts  of  commission^  and 
those  by  omission  ;  and  it  was  considered  that  as  nuisances  by 
act  of  com^tfiission  are  committed  in  defiance  of  those  whom 
such  nuisances  injure,  therefore  the  injured  party  may  abate 
them  wit/iout  notice  to  the  person  who  committed  them;  but 

(/)  Sir» — A  tree,  recentiy  growing  in  my  field  called ,  lias  been  blown  down.  Notice  of  a  tree 

aQdhas  fallen  upon  yow  field  c^led  * ,  and  I  am  desirous  of  having  tlie  same  remot'ed  having  been 

back  into  my  field,  or  into,  &c.  (describing  the  place),  in  the  way  and  wanner,  and  at  blown  down  on 
a  time  least  ioconvenient  and  prrjudiciai  to  you.  and  1  am  willing  to  pay  vou  for  the  land  of  another, 
reaaonaUe  trouble  and  expense  of  so  removing  the  same,  should  you  preurr  tu  direct  and  of  intention 
the  lemoTal  yourself;  but  if  not,  then  I  will,  at  tlie  time  and  in  the  maimer  I  request  to  remove  same, 
you  to  fix,  remove  the  same  by  my  own  servants,  hones,  and  tackle ;  and  in  either 
case  I  am  ready  to  make  couipensation  for  any  damage  you  may  have  sustained .    In 
case  I  should  not  hear  from  you  to  tlie  contrary,  I  will  attend  wiib  my  servants,  horses, 
wain,  and  tackle,  on,  &c.,  at  the  hour  of,  &c.,  and  cause  the  said  tree  to  be  removed  in 
the  way  and  juanner  best  calcolated  to  avoid  any  increase  of  damage.     I  am,  Sir, 

Your's,  &c..  A,  B. 

(g)  Edrl  LmadaU  v.  Nektm,  «  Bar.  Ac  &  M.  C.  N.  P.  189. 

C.  dO«,  511 ;  3  Dowl.  &  R.  556,  S.  C;  (i)  Salmon  v.  Bensley,  Ry.  &  M.  189, 

see  form,  post,  570,  n.  (o).  ted  quere. 

(h)    Winmore  ▼.  Oreenbank,  Willes,  (k)  IS  Geo.  3,  c.  78,  s.  9,  &c. ;  and  see 

563  ;  Brent  v,  Haddan,  Cro.  Jac.  555  ',  pott,  ch.  vii. 

Penrtiddo^t  Cmse,  5  Coke's  R.  100, 101 ;  (0  Earl  LontdaU  r.  KeUon,  2  Bar.  & 

Anon,  Jcuk.  S60;  Salmon  v.  BensUyt  Ry.  C.  30t ;  3  Dowl.  &  R.  556,  S.  C. 


570  INCEPTION  OV  A'M  INJURY 

A^^^^'  ^^'    ^^^^  where  the  nuisance,  even  when  public,  is  from  amissiam,  m 
or  in  the  case  before  noticed  of  an  occupier  suffering  his  trees 

HosTiLiTiis.  tQ  grow  over  his  neighbour*8  land,  or  in  the  second  case  sufler- 
ing  a  building  in  a  public  port  to  be  out  of  repair,  (m)  then, 
under  any  circumstances,  a  notice  to  the  wrong-doer  must  be 
given  before  any  attempt  be  made  to  remove  the  nuisance,  (m) 
In  the  case  of  a  nuisance  immediately  and  suddenly  requiring 
abatement  without  any  delay,  no  previous  notice  might  be  re- 
quisite, (fn)  And  in  general,  pleas  justifying  the  abatement  of 
a  private  nuisance  of  commission  do  not  aver  any  request  or 
notice  to  remove,  (»)  But  still  in  all  cases,  when  time  will 
allow,  and  no  serious  injury  is  likely  to  arise  during  the  delay, 
it  seems  always  prudent,  as  well  in  case  of  public  as  of  private 
nuisances,  to  serve  a  notice,  and  to  wait  a  reasonable  time  for 
the  wrong-doer's  compliance,  and  which  notice  may  be  in  the 
form  given  in  the  note,  (o) 

8.  Notices  to         8.  In  casc  also  of  a  nuisance  or  easement,  if  it  has  been  suf- 
^•^A  ^''      fered  to  exist  for  a  considerable  time,  and  still  more  if  it  were 

mitteduuisance.  ' 

erected  with  the  leave  of  the  party  at  length  complaining, 
although  a  license  is  in  general  revocable,  yet  he  must,  before 
he  commences  an  action  for  the  continuance,  formally  request  the 


(m)  Earl  LorudaU  ▼.  NeUan,  2  Bar.  &  C.  50t ;  S  Dowl.  &  R.  556,  S.  C. 
(n)  SeeFUika  v.  Townand,  t  Smiiirs  R.  9;  3  Chittj^'s  PI.  5  ed.  llOt,  1110,  HIS, 
1130.  

(o)  See  Raiket  v.  Townaend,  2  Smith,  9.  Dated,  &c. 

Snipsested  fonn        ^*'* — Whereat  1  am  possessed  of  a  mill,  land,  and  premises  situate  in  the  parish 

of     notice  to       °^ » *"  *^*  county  of ,  and  carry  on  therein  the  trade  and  bosinesa  of  a  — ; 

rem    ^         bl*     ^'^^  ^  *^™  entitled  to  the  use  of  a  watercourse  running  through  a  close  called ,  and 

ove  a  puD  ic  j^j^^^i^^j.  ^i^,^  called  i— ,  in  the  said  parish,  in  jour  occupation,  unto  my  said  mill, 
or  private            ^^^  ^^^^  ^^^^  premises,  for  the  supplying  the  sane  with  water ;  and  divers  dams  and 
S^^'t'ik^'  ^rf        obstructions  have  been  illegally  made,  and  are  now  continued  in  your  said  closes,  or 
'U  h      Tr  ^      *<*  "O"*^  P^''^  °^  ^^^  premises  in  your  occupation  across  or  near  to  the  said  watercourse, 
will  himself          ^^  '^  consequence  thereof  I  have  been  deprived  of  the  use  of  the  water  thereof  at  my 
remove.                ^^^  g^jn^  lands,  and  premises,  and  my  said  trade  and  business  is  therebv  greatly  ob- 
structed and  impeded,  and  several  of  my  workmen  are  hourly  prevented  from  working 
there  as  they  otherwise  would  :   Now,  therrfore,  without  prejudice  to  my  right  <? 
action  for  the  damages  1  have  already  sustained »  or  may  sustain,  in  consequence  of 
the  premises,  I  hereby  give  you  notice,  and  require  you  immediately  to  remove  tlie 
said  dams  and  obstructions,  and  to  cause  the  water  in,  or  which  ought  to  Sow  along  the 
said  watercourse,  to  flow  to  my  said  mill,  lands,  and  premises,  as  tlie  same  ought  to 
do.     And  I  further  give  yon  notice,  that  if  the  said  dam  and  obstructions  shall  not 
have  been  removed,  and  the  water  caused  to  flow  as  aforesaid,  before  IS  o'clock  at 
noon  to- morrow,  I  shall,  with  such  workmen  as  may  be  necessary,  immediately,  or 
soon  after  that  hour,  enUtr  in  and  upon  your  said  closes,  lands,  and  premises,  lor  tlie 
purpose  of  abating  and  removing,  and  I  shall  cause  to  be  abated  and  removed,  the 
said  dam«>  and  all  other  obstructions  so  far  as  shall  and  may  be  necessary  to  cause  the 
water  to  flow  along  the  said  watercourse  as  the  same  ought  to  do,  to  my  said  mill,  lands, 
and  premises,  and  the  expense  of  which  I  shall  require  you  to  defray.    If  any  otiier  hour 
to-morrow  for  my  attending  with  my  workmen  for  the  purpose  aforesaid  would  suit  you 
better  than  that  above  named,  I  will  thank  you  to  let  iiie  know,  in  order  to  alter  the 
arrangement  accordingly.  Your'sy  &c* 

To  Mr. . 
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removal  ;(p)  and,  therefore,  where  a  license  had  been  ^ven  to  put    chap.  vi. 
a  sky-light  over  the  defendant's  area  (which  impeded  the  light  a»ticifatiqii 
and  air  from  coming  to  the  plaintiff's  dwelling-house  through  a   HosTiLmKi. 
window),  it  was  held  that  such  license  could  not  be  recalled  at 
pleasure,  after  it  had  been  executed  at  the  defendant's  expense, 
at  least  not  without  tendering  the  expenses  he  had  been  put  to  f 
and  that,  therefore,  where  no  such  offer  had  been  made,  no 
action  could  be  sustained  for  such  a  private  nuisance  in  stopping 
up  the  light  and  air,  and  communicating  a  stench  from  the 
defendant's  premises  to  the  plaintiff's  house  by  means  of  such 
sky-light,  (j). 


9.  Before  a  person  entitled  to  real  property  can  support  an  9.  Entry  and 
action  of  ejectment  or  trespass  against  a  person  for  retaining  g^^of  ^^^ 
possession,  he  must  be  prepared  at  common  law  to  prove  that  land.(r) 
the  possession  is  adverse;  therefore,  if  the  occupier  has  been 
permitted  to  occupy  as  a  tenant,  that  permission  must,  in  the 
case  of  a  tenancy,  be  determined  by  a  notice  to  quit,  and  if 
there  be  no  tenancy  but  at  sufferance,  then  a  formal  demand  of 
possession  should  be  made,  so  as  to  determine  the  owner's 
permission,  and  which,  for  the  sake  of  certainty  should  be  in 
writing  as  well  as  verbal,  and  may  be  made  as  in  the  subscribed 
form ;  {s)  and  the  lord  of  a  manor  cannot  sustain  ejectment  for 
an  indosure  on  his  waste,  made  with  his  knowledge  or  acqui- 
escence, without  proving  a  previous  demand,  {t)    And  in  some 
particular  remedies  given  to  landlords,  as  for  double  yearly 
value  of  premises  held  over,  there  must  be  a  demand  in  writing 
of  the  possession  ;(ti)  and  under  the  1  Geo.  4,  c.  87,  s.  1,  in 
order  to  entitle  a  landlord  to  security  from  the  defendant  in  an 
action  of  ejectment,  the  latter  must,  by  the  express  terms  of  the 
act,  be  served  with  a  written  demand,  (x)     But  in  general  a 
mortgagee  need  not  serve  or  give  any  notice  or  demand,  verbal 
or  written,  before  an  ejectment  against  the  mortgagor,  or  a 


(p)  AnU,  SS6  to  540,  as  to  when  a 
license  cannot  be  revoked,  and  how  it  is 
to  be  revoked. 

(9)  Winter  ▼.  BrochweU,  8  East,  308. 

(r)  As  to  perfectiiig  a  disclaimer.  Doe  d. 
Calvgrt  V.  Frwod,  4  Bing.  657,  and  atiu, 
482  ;  and  as  to  perfecting  a  right  of  entry 
for  non- payment  of  rent,  ante,  480  to  482. 

(s)  Dm  d.  Brune  v.  RawUm,  IJ  East, 
261;  poH,57S,note{h), 

(t)  Dee  d.  Foley  v.  Wilton,  11  East,  56. 

(ji)  4  G.  4,  c.  iS,  s.  1 ;  JohmUme  v. 
Unddkitone,  4  B.  &  C.  922.  but  it  has 
been  bolden  that  a  written  notice  to  quit 


before  the  expiration  of  the  term  is  a  sof- 
ficient  demand ;  Cutting  v.  Derby,  2  Bla. 
R.  1075;  WiUdnton  v.  CoUey,  5  Burr. 
2694,  ted  quaere  whether  the  statute  did 
not  intend  to  require  a  demand  after  the 
right  to  poiiemofi  was  complete,  and  the 
latter  demand  is  recommended. 

(s)  In  this  case  the  tenant  holding  over 
must  have  held  under  a  toritten  demise  or 
agreement ;  and  see  decisions  as  to  the 
notice.  Doe  d.  Mor^u  ofAngletea  v.  Roe, 
2  Dow.  &  Ry .  565,  and  Doe  d.  Marquit  rf 
Angletea  ▼.  Brown,  Id.  688,  &c.  See  the 
form  of  notice,  port,  572,  note  {g). 
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CHAP.  VI.    pertfcm  vrha  eame  inter  potaetedon  under  him  since  the  morU 
NTiciKATJON  ^^  ^^y  ^^  ^^  j^^  ^^^,  1^^^^^  acknowledged  tenant  by  the 


or 


HotTii.iTrti8.   uio$tgii^^^{z)\  No»'i»  arqr  notiee  or  demandineeesswy  when  a 
peraMPhokk  e^p  after  the  eitpiration  of  a  kate,  or  of  a  notice 
to  quit,  without  any*  fresh  agreement  authorising-  him  to  retain 
'  possession ;  (a)  and  a  mere  negociation  for  a  lease  after  a  person 
has- assumed  or  retained  possession,  will  not  render  a  notice  or 
•  demand  necessary  $  {6)  nor  is  a  netice  or  deuHind  requisite  when 

a  vendee  has  been  let  into  possession  without  n  couTeyanoe, 
and  has  neglected  to  pay  instalments  accordmg  to  stipula* 
tion.  (c)  But  where  a  vendee  has  been  let  into  possession,  and 
has  complied  with  the  terms  in  all  respects,  a  demand  of  pos* 
session  must  be  served,  to  make  his  possession  tortious,  before 
an  action'  of  ejectment  can  be  sustained  against  him.  {d)  So  an 
aetuml'  entry  within  twenty  years  is  essential  to  prevent  the 
statute  of  limitations  barring  an  action  of  ejectment,  unless 
that  action  be  actually  commenced  within  twenty  years  next 
after  the  right  accrued ;  {e)  and  when  the  twenty  years  are  nearly 
expiring,  it  is  always  prudent  to  make  a  formal  entry  and 
demand,  for  then  the  claimant  need  not,  since  the  statute 
4  &  5  Anne,  c«  16,  s.  Id,  commence  his  action  of  ejectment  tiU 
within  one  year  after  such  entry,  so  that  his  time  for  proceeding 
may  by  such  entry  be  extended  to  nearly  tfoeniy-one  years,  {f) 
The  subscribed  form  of  demand,  under  the  statute  1  Geo.  4^ 
c.  87,  may  be  readily  applied  to  any  other  demand  of  pos- 
session, (jg)  but  another  general  form  of  entry  is  also  sub- 


(y)  AnU,  95S;  Thander  v.  BUeher, 
3  East,  449 ;  Doc  d.  Boby  v.  Maisey,  8  Bar. 
&  Cres.  767  -,  Doe  d.  FUhtr  v.  Giles, 
5  Bin^.  4«1  ;  2  Moore  &  P.  749,  S.  C. 

(t)  Doe  d.  Whittaker  r,  HaUt,  7  Biiig. 
39t ;  ante,  f58  ;  aliUr  if  mortgagee  has 
aoccpferi  rent  from  subtenant,  id*  ibid. 

(a)  Cobb  V.  Stoka,  8  East,  358. 

(6)  Doe  d.  Knight  ▼.  Quigtey,  t  Campb. 
505 ;  Doe  d.  Brume  v.  Batotins,  10  East, 
f6l. 


(c)  Doe  d.  Mooire  ▼.  Lueder,  1  Stark« 
R.  508 ;  Doe  d.  Leeton  ▼.  S(Mer,S  Camp.  8. 

(d)  Right  d.  Lewu  r.  Beard,  13  East, 
210 ;  Doe  d.  Newby  ▼.  Jaektan,  1  Bar.  Sc 
Cres.  448  ;  2  D.  &  R.  5l4,  S.  C. 

(tf)  21  Jac.  1,  c.  21,  s.  1 ;  4  Ann.  e.  16, 
s.  15)  Goodright  v.  Cater,  DcuigL  477, 
485,  n.  1 ;  Adams'  Eject.  3  ed.  102. 

(/>  Id.  ibid. ;  Adams'  Eject  3  cd.  109, 
103. 


Demand  of  pos-  (g)  Sir, — I  do  hereby  (or,  H  given  by  an  aeent,  ^  I  do  hereby,  as  the  agent  of  and 

session  by  land-  for  A,  B.,  yonr  landlord,  and  on  his  behalf/^  according  to  the  form  of  the  statute  in 

lord  or  his  agent  sach  case  made  and  provided,  demand  and  reqoireyou  forthwith  to  q'taitand  deliver 

on  statute  up  to  me  (or,  "  to  the  said  A,  fi.")  the  possession  of  the  dweHing-house  (or,  **  farm, 

1  G.  4,  c.  87,  lands  and  premises,**)  with  the  apporteaauces,  situate  and  being  in  tlie  pansh  of 

s.  1.  


In  the  county  of ,  and  whicii  were  held  ^y  yoa  as  tenant  thereof  under  a  lease  (ar 

"•agreement  in  writing,**)  bearing  date,  &g.  (date  rfteaee  or  agreemnu)  for  the  term  of 

years,  which  expired  on  the  — ' —  day  af last,  (or,  **  from  year  to  year,  and 

which  tenancy  was  determined  by  me,"  or,  "  by  the  said  A.  B*,**  or,  **  by  you.'*)  by  a 

regular  notice  to  quit  on  the day  of  — >-  last.    Dated,  &c. 

Your's,  &c. 
A,  B.  (or,  «*  JB.  F.  agent  for  the  said  J.  B.") 
To  Mr;  0.  D.  tenant  m  poHession. 
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scribed,  (A)  and  reference  to  the  directioiis  in  making  an  entry    chap.  vi. 

.  •11*  1  •  ^  Amticipation 

to  avoid  a  fine  may  also  assist.  or 

HosTiUTito. 

10.  In  certain  cases,  when  it  is  known  that  a  fine  has  been  ^q  or  a  power 
levied  with  proclamation,  it  is  necessary  (if  it  were  operative)  of  aitoraej  lo 
to  make  an  actual  entry  to  avoid  it  within  Jive,  years  after,  (t )  l^oid  afine.and 
But  if  a  fine  that  has  been  levied  was  wholly  invalid  or  inope-  *^*7  and  pn>- 

.    ,  .«  ^»      cecdings  tnere- 

rative,  then  no  en^y  to  avoid  it  is  necessary;  as  if  a  tenant  for  on. 
years,  without  making  a  feoffment,  or  a  le^ee  for  years  of  a 
tenant  for  Ufe  hold  over,  and  afterwards  levy  a  fine,  then  no 
entry  to  avoid  it  is  necessary,  {k)  However,  if  the  party  levying 
a  fine  had  previously  gained  a  freehold,  although  tortiously  and 
by  disseisin,  an  entry  to  avoid  hj3  fine  is  in  general  required ;(/) 
as  if  a  man  enter  under  a  devise  which  is  void,  he  by  his  entry 
gains  the  freehold  by  abatement,  and  a  fine  levied  by  him  with 
proclamation  may  be  used  as  a  bar  by  non-claidi,  much  how- 
ever might  depend  upon  the  fact^  as  to  the  leases  then  exist- 
ing, (m)  In  that  ease,  however,  perhaps  the  judge  went  too  far 
upon  the  facts  proved,  for  the  regress  of  the  tenants  perhaps 
restored  the  seisiti.  (it)  Iq  cases  of  the  least  doubt  whether  a 
valid  fine  has  been  levied,  it  is  always  prudent  to  riiake  a  formal 
entry,  to  avoid  ^*  all  fines  thitt  may  have  been  levied,  if  any  siich 


(K)  I  (or,  *'  I,  £•  F.  as  the  attorory  and  agent  of  and  for  A*  B.,  and  by  him  Entry  upon  and 

duly  appointed  and  authorized,)  do  now  make  tliis  entry  intu  and  upon  this  house  and  demand  of  pos- 

land  and  premises,  in  the  name  of  the  whole  of  the  buildinus,  lands,  tenements,  heredi-  session  of  land, 

tanienti,  and  premises  thereontu  belonging,  or  therewith  used,  occupied,  or  enjoyed,  with  £cc.  to  determine 

intent  henceforth  to  resume  and  obtain,  and  keep  the  actual  possession  thereof  for  my  uiy  permission 

own  use  and  beneBt  (or,  *'  for  the  use  and  benefit  of  the  said  J.  B,**)  and  to  put  an  end  to  occupy  or  a 

to  all  and  every  subsisting  tenancies  or  permissions  to  hold  or  occupy  the  same  tene-  mere  tenancy 

roents,  hereditaments,  or  premises,  or  any  thereof,  if  any  such  tliere  be  or  have  been,  strictly  at  will 

and  also  to  interrupt  and  prevent  the  operation  of  any  statute  or  statutes  of  limitauons,  or  sufferance, 

that  otherwise  might  or  would  prejudice  or  atfect  my  claim  to  the  said  tenements,  here*  or  to  prevent 

ditaraents,  and  premises,  or  any  part  thereof;  and  1  do  now  demand  and  require  you,  the  operation  of 

G.  H»  (the  present  occupier,)  and  all  other  persons  and  person  whatsoever,  immedi-  the  sututeof 

atelv  to  give  up  to  me  the  full,  entire,  and  peaceable  possession  of  these  and  all  other  the  limitations, 

saicf  tenements,  hereditaments,  and  premises,  with  the  appurtenances,  or  in  default  ^i  Jac.  1, 

thereof,  I  shall  forthwith  pursue  such  proceedings  as  i  shall  or  may  be  advised  to  c.  16,  s.  1* 
adopt  in  the  premises.    Dated,  &c. 

Your*s,  &c.  A,  B. 

To  Mr.  G.  H.  (the  occupier)  and  all  others  whom 
the  same  doth  or  shall  or  may  concern. 


(0  Dot  d.  Lee  Compere  v.  Hida,  7  T. 
R.  433 ;  Id.  7«7;  Doe  d.  Duekett  v.  Wattt, 
9  East,  17;  Berrington  v.  Purkhurst,  13 
East,  489;  Doe  d.  Andenon  v.  Turner,  1 
Car.  &  P.  91 ;  Doe  d.  Davu  v.  Dav'u,  1 
Car.  &  P.  ISO;  Adams'  Eject.  93  to  103. 

(fc)  Deed.  BurreU  v.  Permits,  3  M.  £c 
S.  t71;  2  Bla.  C.  356,  note  19.  See 
2  Bla.  C.  367;  Doe  d.  Davit  v.  Darti,'  1 
Carr.  R.  130;  aliier  if  a  lessee  for  years 
make  a  feoffment  and  then  levies  a  fine ; 
in  that  case  an  entry  to  avoid  it  within  five 


years  after,  or  rather  within  five  years 
after  the  expiration  of  the  demised  terra,  is 
essential,  Hunt  v.  Bourne,  Balk.  339; 
Pomfret  V.  Windier,  t  Yes.  472,  481  ; 
Wholey  V.  Tankard,  2  Lev.  59;  Adams, 
3  ed.  97. 

(/)  See  cases  Adams'  Eject  3  ed.  97, 
98,  and  last  note. 

(m)  Bardman  v.  Clegg,  Holt's  C.  N.  P. 
657. 

(n)  Co.  Lit.  324. 


574  INCEPTION  OF  AN  INJURY 

CHAP.  VI.     there  be  ;'*  for  on  searching  for  such  fine  it  may  have  escaped 

^"^"^OT*'^'**''  notice,  and  the  entry  can  never  prejudice. 

Hostilities.  The  demise  in  a  declaration  in  ejectment  must  be  laid  after 
the  entry^(o)  and  mesne  profits  cannot.be  recovered  antecedent 
to  such  entry,  (jp)  But  it  must  be  remembered  that  such  entry 
would  be  of  no  avail  if  more  than  twenty  years  have  elapsed 
since  the  right  accrued,  because  then  the  right  of  entry  is  m 
that  case  taken  away  by  21  Jac.  1,  c.  26;  and  if  more  than  five 
years  have  elapsed  since  a  valid  fine  was  levied,  it  is  then  too 
late  to  attempt  to  avoid  it  by  entry,  (q)  We  will  now  consider 
practically  the  mode  of  making  entry,  (r)  and  which  may  be  col- 
lected from  the  following  cases  and  forms. 

In  order  that  an  entry  to  avoid  a  fine  may  be  effectual  for 
that  purpose,  it  is  requisite  that  the  party  entering,  or  for  whom 
the  entry  is  made,  should  have  a  right  of  entry ^  and  not  merely 
a  right  of  ctction.  {d)  The  claim  must  be  by  entry  upon  the 
land  claimed,  and  must  not  be  a  mere  casual  entry,  but  an  entry 
made  ammo  clamandi  Mrith  the  express  declared  intention  of 
claiming  the  land,  (t)  A  fine  having  been  levied,  the  lessor  of 
the  plaintiff*  proved  that  at  the  gate  of  the  house  in  question, 
he  said  to  the  tenant  he  was  heir  to  the  house  and  land,  and 
forbade  him  to  pay  more  rent  to  the  defendant,  but  he  did  not 
enter  into  the  house  when  he  made  the  demand.  On  which  it 
was  agreed,  that  the  claim  at  the  gate  was  not  sufficient.  Then 
it  was  proved  that  there  was  a  court  before  the  house  which 
belonged  to  it,  and  though  the  claim  was  at  the  gate,  yet  it  was 
on  the  land,  and  not  in  the  street,  and  that  was  held  good,  (u) 
And  the  entry  must  be  into  and  upon  the  land  comprised  in 
the  fine,  for  an  entry  into  other  land,  claiming  that  which  is 
comprised  in  the  fine,  is  held  to  be  insuflScient.  (x)  As  the 
entry  must  be  actual^iy)  a  mere  fictitious  entry  will  not  suf- 
fice, and  therefore  the  delivery  of  a  declaration  in  ejectment 
does  not  amount  to  an  entry  to  avoid  a  fine,  though  the  defend- 
ant appear  and  confess  lease,  entry  and  ouster,  for  this  is  but  a 
supposed  entry  for  the  purpose  of  making  the  demise,  and  in 
the  case  of  fine,  the  actual  entry  must  be  made  before  the  time 

(o)  Berrington  v.  Parkhtirst,  13  East,  5  Com.  Dig.  288,  S  ed.;  1  Preat.  Conv. 

489  ;  Doe  d.  Lee  Compere  v.  Hicks,  7  T.  246, 247. 

R.727.  (0  Cleikr,  Rowell,  1  Mod.  10;  Ford 

(p)  Doe  d.  Lee  Compere  v.  Hicks,  7  T.  ▼.  Grey,  6  Id.  44;  WiUiamt  d.  Hughes  v. 

R.  727;  1  Saiind.  319,  b.  Thomas,  12  East,  166;  Doe  v.  Hida,7T, 

(q)  See  Statute  uf  Fines,  4  Hen.  7,  R.  433. 

c  24.     See  exception,  ante,  573,  n.  (k).  (ii)  Awm,  Skin.  412. 

(r)  Tidd,  9  ed.  1198,  &c.,  and  Adams'  (x)  Focus  ▼.  SaUsbury,  Uardreso,  400. 

Eject.  3  ed.  100.  (jf)  Doe  v.  Hkh$,  7 1.  JEL  433. 

(0  Stowoll  ▼.  Lord  Zouch,  Plowd.  368  ; 
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when  the  demise  is  laid,  (z)    Where  there  are  several  freeholds     CHAP.  vr. 
possessed  by  different  tenants  claiming  the  freehold,  though  A*^'^^^-*'"*®'' 
tortiously,  a  separate  entry  must  be  made  on  each,  but  an  entry    HoirmTiia. 
in  part  will  be  good  for  all  possessed  by  one  tenant,  and  a  spe- 
cial entry  into  a  house  with  which  lands  are  occupied,  claiming 
the  whole,  is  a  good  entry  as  to  the  land,  (a)    The  claim  must 
be  of  such  a  nature  as  corresponds  with  the  estate,  and  conse- 
quently an  entry  on  the  land  by  a  cestui  que  trust,  or  any  other 
legal  act,  is  not  sufficient  to  avoid  a  fine,  but  it  must  be  by  a 
bill  in  Chancery.  (A)    If  by  force  or  violence  the  person  claim- 
ing be  prevented  from  making  an  entry  on  the  land,  he  must 
make  a  claim  as  near  to  the  same  as  he  can>  and  which  will 
then  be  equivalent  to  an  actual  entry,  (c) 

After  claim  or  entry  made,  the  party  seeking  to  avoid  the 
fine  must  prosecute  his  claim  or  entry  by  ejectment  Mrithin  one 
year  from  the  time  of  claim  or  entry,  {d)  though  he  may  make 
a  new  claim  or  entry  and  again  prosecute  the  same  within  one 
year,  but  in  both  cases  the  ejectment  must  be  commenced, 
though  it  is  not  required  that  judgment  should  be  obtained, 
before  the  expiration  of  the  five  years,  (e)  The  claim  need 
not  necessarily  be  made  by  the  partyentitled  himself,  but  may 
be  effected  by  any  other  person  for  him,  either  under  a  power 
previously  given,  or  without  any  previous  authority,  provided 
an  assent  be  subsequently  given  within  Jive  years  firom  the  time 
of  levying  the  fine,  which  is  essential ;  {/)  but  an  entry  or 
claim,  to  prevent  the  operation  of  a  fine,  is  unavailing,  unless 
the  owner  give  authority  before,  or  agree  to  it  after  it  has  been 
done,  and  within  such  five  years,  {g)  The  power  of  attorney  to 
make  entry  to  avoid  a  fine  may  be  in  the  subscribed  form.  (A) 


(t)  1  Saund.  Sl9  ;  htrringtm  v.  Park-  1  P^st.  Conv.  248. 

hunt,  %  Stra.  1086;  Oatet  f.  Brydm,  3  (c)  Lili.  s.  419;  1  lost.  253,  b. 

Borr.  1897  ;  Goodright  t.  Cator,  Doog.  (d)  4  Ann.  c.  16,  a.  16. 

480.  (e)  See  1  Prett.  Conv.  «45,  246. 

(a)  1  LiM.  Ab.  516;  3  Cm.  Dig.  501,  (/)  Co.  Lit.  245,  u.;  FitcUt  v.  Adam, 

ted.  2  Stra.  1128. 

(()  Glvmdalcliteh  ▼.  lemon,  2  Bla.  R.  (g)  Co.  Lit.  258,  a.;  Sbepp.  Touch. 

993  ;  1  Cbtt  Ca.  268,  278.    Sed  quen,  35,  36. 
•ee  note  hy  Atherly  Shepp.  Toucli.  S6 ; 


(h)  To  all  to  whom  these  presents  sliall  come,  I  A,  B.  of,  &c.  Esqoire,  send  power  of  attor- 
giwting.  ^  ney  to  make 

Whereas  I  am  legally  entitled  to,  occ.  [daeriht  the  manon,  meituage,  buUdingt,  land  entry  to  avoid 
mnd  pnmmt,  and  m§  toeal  utuatioUf  taUh  at  much  ftarticuLarity  at  in  a  dedaraticn  in  ^  fine. 
^ectment,]  and  also  onto  divers  other  tenements,  hereditaments  and  premises,  situate 
and  being  in  the  same  county,  and  also  onto  divers  other  tenements,  hereditaments 
and  premises,  situate  and  being  elsewhere  in  England,  of  which  it  is  supposed  that  a 
fine  has  been  levied  by  C.  D.  of,  &c.  for  the  purpose  of  barring  my  right  of  entry  and  title 
to  the  same.  And  whereas  I  am  desirous  that  an  entry  should  be  made,  for  the  pur- 
pose of  avoiding  the  effect  of  the  said  supposed  fine ;  and  I  am  also  desirous  of  avoiding 
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11.  Oath,  cx- 
aminalions  and 
formi,  coD- 
nected  with 
claims  upon  a 
Hundred. 


11.  In  order  to  perfect  a  claim  for  compensation  against  an 
Hundred  for  damages  committed  by  rioters,  the  7  &  8  Geo. 
4,  c.  31y  sects.  3  and  8,  require  certain  preliminary  steps,  which 


the  effect  of  all  and  every  other  fines  and  fine  that  may  have  been  levied  adTcrse  to 
my  right  to  or  Interest  iu  the  said  tenements,  hereditaments  and  premises,  or  to  the  rig^t 
or  to  the  interest  of  any  person  ander  whom  I  may  or  might  claim ;  and  also  of  pre- 
venting the  operation  of  any  statute  of  limitation  that  may  or  might  otherwise  affect 
or  prejudice  my  right  or  title  or  power  or  means  of  recovering  tlie  said  tenements,  here- 
ditaments and  premises.  Now  these  presents  witness,  that  I  the  said  J.  B.  have 
madC)  nominated,  constituted  and  appointed,  and  in  my  place  and  stead  put,  and  by 
these  presents  do  make,  nominate,  appoint  and  constitute,  and  in  my  place  and  stead 
put  E.  F.  of,  &c.  my  true  and  lawful  attorney  and  agent,  for  me,  and  in  my  name  aiid 
on  my  behalf,  to  make  an  actaal  entry  and  entries  Jn,  to  and  upon  the  said  tenements, 
hereditaments  and  premises,  or  any  part  or  parts  theceof,  and  there  to  claim  the  firee> 
bold  and  possession  of  the  same  from  and  against  the  said  supposed  fine,  and  all  and 
every  such  other  fines  and  fine  as  aforesaid,  and  horn  and  agairist  all  parties  thereto, 
and  from  and  against  all  persons  whatsoever,  and  generally  to  do  all  such  other  acts 
and  things  whatsoever  in  and  about  the  premises,  in  order  and  to  the  intent  and  par- 
pose  that  an  actual  entry  and  entries  may  be  made  upon  the  said  tenements,  heredita- 
ments and  premises,  in  order  to  avoid  the  cfiTect,  if  any,  of  any  such  supposed  fine  and 
other  fines  and  fine  as  aforesaid,  in  case  tf  non-claim,  according  to  the  statutes  in  sndi 
case  made  and  provided,  and  that  as  fully  and  effectually,  to  all  intents  and  purposes 
whatsoever,  as  I  tlie  said  A,  B.  might  or  could  do  in  ray  own  proper  person  if  I  were 
personally  present,  and  myself  did  the  same.  And  also  to  make  entry  and  entries  in 
and  upon  all  and  every  part  of  the  said  tenements,  hereditaments  and  premises, 
to  avoid  and  prevent  the  operation  of  any  statute  of  limitations,  that  might  other- 
wise affect  or  prejudice  my  right  or  claim  to  the  same,  and  also  to  demand  possession 
of  and  avoid  and  determine  every  subsisting  tenancy  or  permission  to  occupy  the  said 
tenements,  hereditaments  and  premises,  if  any  such  there  be.  In  witness  whereof  I  hare 
hereunto  set  my  seal,  and  subscribed  my  name,  this  — —  da}'  of ,  a.  n. . 

Signed,  sealed  and  delivered,  by  *!  il.  fi.     (L.  S.) 

the  said  A.  B.,  in  my  presence,  on  >  G.  H. 
the  day  and  year  aforesaid,  j 


Entry  and  de- 
mand there- 
npon. 

Words  to  be 
used  in  presence 
of  witnesses  at 
principal  en- 
trance door 
upon  As  pre- 
mises on  making 
such  entry.  * 


I  iL  B.  [or  £.  F.,  the  attorney  of  and  for  A.  B.  of,  &c.  and  by  him  lawfully  con- 
stitoted  and  appointed  as  his  attorney  and  agent  in  this  behalf,  under  and  by  virtue 

of  a  deed-poll  duly  made  by  the  said  A.  B.,  and  bearing  date  the  — • —  day  of . 

A.  D. ,]  do  now  here  declare  and  give  this  public  notice,  that  I,  on  my  own  behalf, 

[or  **  as  such  attorney  and  agent  as  aforesaid,  on  behalf  of  the  said  A,  B."]  have  made 
and  do  now  make  this  entry  in  and  upon  these  premises,  being,  &c.  [describe  them  as  in 
power  of  attorney,]  in  order  and  to  the  intent  and  purpose  to  avoid  the  effect  of  a  cer- 
tain supposed  fine,  levied  by  C.  D.  of,  &c.  of  the  said  premises,  and  also  of  all  and 
every  other  fines  and  fine,  and  acts  and  act,  and  proceedings  whatsoever,  that  bare  or 
hath,  or  may  have  been  levied  or  made  or  done  of  the  said  tenements,  hereditaments 
and  premises,  or  any  part  or  parts  thereof,  or  in  anywise  relating  to  the  same ;  and 
for  the  same  purpose  and  intent  I  do  now,  on  my  own  behalf.  Tor  **  as  such  attorney 
and  agent  as  aforesaid,  for  and  on  the  behalf  of  the  said  A,  B.  ]  now  here  poblicly 
and  openly  demand  and  claim  the  freehold  and  possession  of  the  same  tenements, 
hereditaments  and  premises,  against  the  said  supposed  fine,  and  all  and  every  other 
fines  and .  fine,  acts  or  act,  or  proceedings,  if  any  such  there  have  been  or  be  against 
the  said  C.  D.,  and  ail  and  every  other  persons  and  person  whatsoever  "  and  whomso- 


ever."   Dated  this 


day  of - 


A.D. 


Signed,        A,  B. 


Memorandum 
of  the  entry  and 
demand  having 
been  made,  and 
which  is  to  be 
indorsed  on  the 
original  power 
of  attorney. 


Memorandum,  That  on  this  -— ^  day  of ,  a.d.  1853,  I  E.  F.  did,  in  parsoance 

and  by  force  and  virtue  of  the  within  written  power  of  attorney  in  this  behalf,  make 
an  actual  entry  into  and  upon  the  within-mentioned  (premises),  [or  in  and  upon  so 
much  of  the  within*mentioned  premises  as  were  and  are  situate  within  the  county 
of —^-ix,]  and  did  there,  in  the  name  and  on  the  behalf  of  the  within  named  A.  B., 
daira  the  freehold  and  possession  of  the  same  (premises),  against  the  said  supposed 
fine,  and  all  otiier .  fines  and  fine,  and  acts  and  act,  and  proceedings  whatsoever,  as 
within  mentioned.    Dated  this day  of ,  a.  d. ^.  ^ 

Witoess,  &c.  £.  F. 
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must  be  carefully  observed,  (g)     Section  3  enaots  ''  Ihat  no    CHAP.  vr. 
action  or  summary  proceeding  shaD  be  maintained  by  yirtue  of     *"^^'^"^'' 
that  act  for  tbe  damage  caused  by  any  of  the  said  offencesi    HgiTiu-nBs. 
unless  the  person  or  persons  damnified,  or  such  of  them  as 
shall  have  knowledge  of  the  circumstances  of  the  offence,  or 
the  servant  or  servants  who  had  the  care  of  the  property  da- 
maged >  abally  wiMn  seven  dagfs  after  tbe  oommission  of  the 
o&nce^go  before  some  justice  of  the  peace  residing  near  and 
having  jurisdiction  over  the  place  where  the  offence  shall  have 
been  committed,  and  shall  state  .iipon  oath  before  such  justice 
the  names  of  the  offenders,  if  known,  and  shall  submit  to  tbe 
esMmimiiion  oi  such  justice  touching  thevCiroumstanoes  of  the 
offence,  and  become  bound  by   reisognisiance  h^iore  him  to 
prosecute  the  offenders  when  apprehended :"  and  the  action  . 
must  be  brought  within  three  calendar  months  after  the  com- 
mission of  the  offence,  ig) 

Upon  the  prior  act  it  was  decided  that  a  kome,  part  of  which 
was  occupied  by  the  plaintiff"  as  a  shopi  and  the  remaioder  by 
tbe  lodgears,  no  part  of  the  family .  sleeping  therein,  was  a 
dwelling-house  within  the  protection  of  tbe  1  Geo.  1,  stat.  2,  c. 
5 ;  (A)  but  a  building  intended  as  an  house,  but  not  c<Hnpleted 
nor  inhabited,  but  in  which  straw  was  placed,  is  not  a  house  or 
warehouse  under  the  recent  act;  (t)  luid  hustings  erected 'to 
take  the  poll  at  a  contested  election  for  members  to  .serve  in 
parliament,  were  held  not  to  be  within  the  57  Geo.  3,  c.  19,  s* 
38,  (k)  and  a  gaol  was  considered  as  not  within  the  last  act.(/) 

A  beginmng  to  demolish  is  within  the  act,  {m)  but  there  must 
be  proof  of  an  intention  to  demolish,  at  least  in  part;(ii)  a 
bunding  in  part  is  in  part  demolition*  (o)  It  must  have  been 
done  feloniously  by  persons  rioto^^ly  and  tumuUuously  assem- 
bled within  the  meaning  of  the  other  act  of  the  same  session, 
7  &  8  G.  4,  c.  80,  sect.  2.  (p) 

The?  &  8  Geo.  4,  c.  31 ,  s.  fS, expressly  directs that/tiffcofo- 
pihs^iqm^  (not- as  before  limited  to  ^IBOO,)  ,shall  be  yielded,  not 
only  for  th^  damage  done  to  the  biuldings  and  machinery  enu-* 


(jg)  See  the  enactment  in  7  &  8  G.  4, 
c.  M,  making  the  offence  felony,  and  de- 
cisions thereon,  ant9,  173  to  174,  400. 
4H>,  41 J ;  and  see  Cbit  Col.  Stat.  tit. 
Hundred. 

{h)  Hex  ▼•  Wood,  «<$tar|c,269. 

(i)  EUmere  v.  Inhabitants  of  St.  Brio* 
velU,  8  B.  &  C.  461. 

(k)  Allen  v.  Ayr^,  3  Dowl.  &  By.  96. 

(I).  Western  Circait,  50  Jan.  1832. 

(m)  Lard  King  v.  Chamb^,  iSUrluIL 
195. 

(n)   lid.  ibid.;   Samp$on  ▼•  Ckambert, 


4  Campb.  221 ;  Lord  King  r.  Chambers, 
Id.  377 ;  Smith  v.  Bolton,  Holt.  C.  N.  P; 
203;  Rex  v.  Thomas,  4  Car.  &  P.  237. 

(o)  NeJtam  v.  Armstrong,  1  B;  &  Aid. 
146  ;  Holt,  C.  N.  P.  466,  S.  C. 

<p)  Reid  V.  Clarke,  7  T.  lU  496 ;  Rex 
V.  Thomas,  4  Car.&  P.  237 ;  Rex  v.  Inha- 
bUauU  of  GaiHibury,  4  D.  &  .R.  2.'>0s 
Smith  T.  Bolton,  Holt,  C.N.  P.  203 ;  Bur- 
rout  ▼.  Wrightt  1  East,  615 ;  .Bepktoith  r. 
Wood,  t  Bar.  &  Aid.  487 s  2  Stfirk.  ]EUpw 
^63,  S.  C. ;  Beation  ▼.  Rushworth,  Marsli. 
R»362-,  7Taunt.45  ;3  Fn9<rRv  46,  SX:. 
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CHAP.  VI.    merated^  but  also  for  any  damage  which  may  at  the  same  time 

n  ^PATioK  Y^  ^Qi^Q  by  any  such  offenders,  to  any  fixtures,  furniture  or 

Hostilities,    goods  in  such  huilduigs.     It  was  holden  on  the  prior  act,  that 

the  hundred  are  only  liable  for  things  demolished  by  the  rioters, 

or  destroyed  ia  the  demolition  of  the  house,  and  not  for  any 

goods  stolen  from  the  premises,  (q) 

It  has  been  held  that  both  the  reversioner  or  landlord  and 
the  tenant  in  possession  may  respectively  sue  separately,  the 
one  for  the  injury  to  his  possession  and  to  his  furniture  or 
goods,  and  the  other  for  the  injury  to  his  reversionary  interest, 
and  for  the  damage,  rendering  it  necessary  to  repair,  (r)  Such 
an  action  is  maintainable  by  a  trustee,  in  whom  the  legal  estate 
is  vested  for  existing  purposes,  and  as  it  seems  even  by  a 
bare  trustee  of  a  satisfied  term.  («) 
The  steps  re-         Xhe  seven  days  allowed  for  makinir  the  oath  and  submitting 

qaisitetobe  ..-^  .  iiT  i.  nii 

uken.  to  examination  are  to  be  calculated  exclusive  of  the  day  on 

which  the  damage  was  committed,  (t) 

With  respect  to  the  justice  or  magistrate  before  wham  the 
oath  and  examination  should  be  made,  it  has  been  held  upon 
another  act,  that  the  examination  was  sufficient  if  made  by  a 
justice  who  lived  two  miles  from  the  place,  although  it  was 
proved  that  there  were  many  who  lived  nearer,  as  the  act  was 
only  directory  in  this  respect.(tt)  But  the  prudent  course  would 
be  precisely  to  comply  with  the  very  words  of  the  act,  and  as 
care  is  essential  to  disclose  all  the  material  facts,  the  party  injured 
should,  as  soon  as  practicable  after  the  felony  has  been  com- 
mitted, apply  to  an  experienced  attorney,  who  should  examine 
the  owner  and  servants  and  take  down  all  the  particulars,  and 
then  prepare  a  full  affidavit  or  oath  to  the  effect  in  the  subscribed 
form,  and  as  soon  as  convenient,  and  at  all  events  before  the 
seven  days  have  expired,  tender  the  oath  and  the  proposed 
deponents  to  one  of  the  nearest  justices,  and  who  would  be 
bound,  uffbn  proper  request,  to  take  the  oath  and  examination, 
or,  in  case  of  refusal,  would  be  liable  to  a  special  action  on  the 
case,  if  by  his  neglect  the  party  injured  should  lose  his  remedy 
against  the  hundred,  (x)  If  there  be  several  partners,  all  pre- 
sent or  resident  upon  the  damaged  premises  at  the  time  of  the 


(9)  Smth.  V.  BoUon,  Holt,  C. N.  P.  iOl;  (t)  FdUv>  ▼.  InhabHUmU  tf  Wm^ord,  9 

6m»lMf  V.  Higffinbalham,  1  East,  R.  636 ;  B.  &  C.  134 ; 

Ratcliffe\,  Eden,  Cowp.  485;  %  St&rk.  -      (u)  Bui. N. P.  186. 

Evid.  tit.  Hundred.  (,x)  Grun  v.  The  Hundred  tf  BveeU- 

(r)  Peliew  v.  InkahitanU  of  Wonfird,  clwrch,  1  Leonard's  Rep.  tSS,  124 ;  bat 

9  Bar.  &  Cres.  134 ;   4  Man.  6c  R.  130,  semMe,  it  is  incambent  on  tbe  part/  io- 

S.  C.  jored  to  see  that  his  oath,  &c.  are  in  due 

(t)  Priteheit  v.  Waldnm,  5  T.  R.  14.  form. 
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felony,  ethould  be  examined  and  make  oath,  and  the  oath  of  chap,  vl 
one  of  them  would  not  suffice,  {y)  If  the  principal  reside  on  A^'^*^^^*^'®" 
the  premises  and  be  at  hand  when  the  felony  was  committed^  it  Hostiuths^ 
will  suffice  if  he  make  the  oath  and  be  examined,  and  it  is  not 
also  necessary  for  his  servant  or  any  other  person  to  be  ezamin- 
edy{x)  though  it  would  be  otherwise  if  the  principal  were  absent 
from  Jbome  and  a  servant  in  charge,  (a)  With  respect  to  ser- 
vants j  all  those  in  charge  should  be  examined  ;(b)  and  a  steward 
residing  at  a  distance,  although  he  have  the  general  superintend** 
ence,  will  not  in  that  case  be  the  proper  person  to  make  oath, 
if  there  were  labourers  on  the  spot  having  the  actual  care 
of  the,  premises,  (c)  But  it  has  been  recently  held  upon  the 
present  act,  that  the  servant  or  servants,  who,  in  the  absence  of 
a  master,  have  the  general  care  and  superintendence  of  the 
properly,  and  who  represent  him  in  his  absence,  and  not  all 
who  have  the  special  care  under  them  of  particular  parts  of  the 
property  contained  in  a  dwelling-house  or  manufactory,  are  the 
proper  servant  or  servants  who,  by  the  7  &  8  Geo.  4,  c.  31,  s.  S, 
are  requred  to  go  before  a  justice  and  to  state  upon  oath  the 
names  of  the  offenders,  and  to  submit  to  examination  touching 
the  circumstances  of  the  offence,  and  although  there  be  even 
160  other  ^tcd-servants  having  the  care  of  particular  parts, 
neither  of  them  need  appear  before  the  justice,  {df)  though  in 
extreme  caution,  it  would  be  safer  that  all  should  make  oath 
and  tender  their  examinations. 

With  respect  to  the  oath  itself,  it  will  be  observed,  that  the 
act  only  requires  the  party  making  it  to  state  the  names  of  the 
offenders,  if  known,  and  therefore  it  is  not  now  necessary  to 
exclude  or  to  swear  negatively,  that  the  deponent  has  no  sus' 
picion  of  the  offender,  (e)  And  although  upon  a  prior  act  it  was 
held  that  the  oath  should  be  in  the  disjunctive,  that  he  did  not 
know  the  offenders,  or  any  of  them,  and  that  it  would  not  suf- 
fice merely  to  state  affirmatively,  that  the  party  shearing  sus- 
pected that  the  offence  had  been  committed  by  some  person  or 
persons  to  him  unknown,  without  adding  negatively,  that  he  did 


(jf)  "Naham-f*  Aruuirmg,  1  Bar.  &AId. 
146  ;  Holt,  C  N.P.  46d,  S.C. 

<x)  Rotfe  ▼.  Eithorne,  1  Mood.  6c  M. 
ISA;  l*eiUw  V.  Wonford,  9  Bar.  &  C. 
134,  a  decisioa  op  9  Geo.  1,  di,  s.  7, 
now  repealed.         ,  . 

(a)  Id.  ibid. 

(6)  Duke  of  Somenet  ▼.  Mere,  4  Bar. 
&  Cres.  167  ;  6  Dowl.  &  R.  f47,  S.  C. ', 

VOL.  I. 


but  see  Lou*  v.  InkabUanti  nf  Broxtowe,  5 
Bar.  &  Adolph.  550. 

(c)  Duhe  of  Somerset  ▼.  Mere,  4  B.  & 
C.  167  ;  6  D.  &  R.  «47,  S.  C;  Rotfe  r. 
EUhome,  1  Mood.  &  M.  185. 

{d)  Lowe  V.  InhabitanU  of  Broxtowe,  3 
Bar.  &  Ado]  p.  550. 

(e)  Pellew  v.  Inhabitants  of  Wonford, 
9  Bar.  &  Cres.  154. 

Q  Q 
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An^mfawom  ^^^  ^^^  *®  offenders,  or  amf  or  fiUher  ofthem.{f)    Bat  it 
or  bas  been  held  that  it  sufficesi  under  the  present  act,  to  swear 

HosTiLiTiBs.   ^at  the  deponent  doth  not  faiow  the  offenders^  fin  tlie  phtral) 
tndiout  addhig  in  the  disjunctive  ''  or  {Render/*  (g) 

As  to  the  examination  itself,  the  act  merely  requires  diat  the 
principal  or  servants  shall  submit  to  the  examination  of  the 
justice  touching  the  circumstance  of  the  offence.  So  tiiat 
aldiough  the  act  is  imperative  as  to  the  oath  (and  which  caimot 
be  dispensed  with),  it  is  rather  for  the  magistratea  to  put  any 
other  questions,  than  for  the  parties  to  prepare  or  give  in  an 
examination  in  any  certain  form,  (h)  However,  it  will  be  ad- 
visable, as  well  for  the  owner  and  occupier  of  the  house  and  aH 
servants,  to  press  upon,  or  at  least  to  tender  to  the  magistrate  a 
full  and  accurate  disclosure  and  account  of  the  circumstances, 
and  the  subscribed  forms  of  oath^  and  examination  and  recog^ 
nizance  may  be  adopted,  (s)  It  has  been  held  that  the  swearing 
before  a  justice  to  a  deposition  previously  prepared,  is  a  soft* 

if)  TkurttU  ▼.  InhabiUmU  tf  Mutford,      B«r.  &  Adolp.  550. 
3  East,  R.  400 ;  Bex  v.  BiAcp'i  Sutttm,  S         fib)  See  Liird  Tenterden's  obMiratioofl 


Stnu  lt47;  Trimmer  ▼.  hJutbiUmU   tf     Sn  P«(IMd v.  frM/Sird,  9 B. Ic C.  I5l ;  Mid 
Aftt(/ord,  6  D.  &  R.  10.  "Lent  ▼.  Jufcabiraiilt  ^BrartMns^  9  Bar.  fie 

(^)  Loiot  T.  IfihMLavU  (f  Bnaiawe,  5     Adolp.  550. 


Soggeated  form 
of  party's  oath 
of  a  partkd  ds- 
maUtion  of  a 
dwelling-house 
and  of  damage 
to  fixtures,  fur- 
niture and 
goods. 


(i)  A,  B,  of,  &c.  maketh  oath  and  saitb,  that  a  nvmber  o(  persons,  exeeediog 
and  more,  being  then  and  there  riotously  and  tovoltuoosly  assembled  together  to  the 
disturbance  of  the  public  peace,  did,  on  the  evening  of  Sunday  last,  the  ninth  day  of 
— ,  instant,  unlawfully  make  an  attack  upon  the  dweUinff-hoose  of,  and  theninhabiibeil 

by,  this  deponent,  situate  in  the  parish  of  ,  and  within  the  hundred  of  .    ■   .,  in 

the  county  of  — '^,  and  did  then  and  there  anlawfuHy  and  wHh  force  and  ftUmiatahf 
in  i^rt  demolish  and  destroy  the  s4nie,  by  then  and  there*^onlawfuHy  and  with  firm 

and  febnUmUy  breaking of  the  windows,  and  — —  of  the  window  frames  thereol', 

and  greatly  damaging  and  injuring  the  door-way  and  «foiM*work  and  *^»  shatters  of 
the  said  dwelling-house,  and  by  then  and  there,  &c.  [A<re  describe  very  partieularhf 
any  other  act  of  part  demolishing  of  the  dvellmg-houMe] ;  and  that  the  same  persons  n 
then  and  there  riotously  and  tumnltoonsiy  aasdmbled,  did  then  and  there  unlawfiiUy 
and  with  force  and  feloniously  at  the  same  time  as  aforesaid,  greatly  damage  fO  fia- 
tures,  loo  articles  of  household  furniture  and  100  other  goods  of  this  deponent,  then 
and  there  being  in  this  deponent's  said  dwelllng-hoose,  contrary  to  fhe  statute  in  tadi 
case  made  and  provided.  And  this  deponent  further  suth,  that  the  damage  to  the 
said  dwelling-hAUse,  so  caused  by  the  said  felony  and  offence,  amounts  to  the  sun  of 
39i.  -Ti,  6|<2. ;  videlicet,  SSL  16s.  part  thereof  for  the  said  damage  so  done  to  the  said 
windows,  window -frames,  shutters,  doors,  door-way  and  stone-work,  fand  the  sum  of 
51,  1  Is.  G|d.  ibr  boarding  up  the  said  broken  windows  on  the  foUowuss  day  alter  the 
said  felony  was  so  committed,  to  prevent  the  persons  riotonaly  and  tamnltnoosly 
assembled  as  aforesaid  from  getting  into  tlie  said  dweUins-lionse  of  this  depaocDt.*J 
And  tliis  deponent  further  saitb,  that  the  said  damage  so  idianioasly  done  to  thb  depo- 
nent's said  fixtures,  household  furniture  and  other  goods  as  aforesaid,  theo  and  still 
amounts  to  Uie  sum  of  40/.  and  upwards.  And  thn  deponent  fttitfacr  sidtfi,  that  he 
doth  not  know  the  names  or  name,  or  tlie  person  or  penons  of  or  any  particniait  tf  W 
relating  to  the  said  persons  who  «o  riotously  and  tamnltnonsly  nsseaHMd  as  aforeaaid, 
*  or  eitherof  them ;  nor  doth  lie  know  the  name  or  names,  or  the  person  or  persons,  or 
any  particulars  of  or  relatine  to  the  said  persons  who  -so  anhiwftiNy  and  with  Ibtce  and 
feloniously  so  in  part  demolished  his  said  house  as  aforesaid  and  oomraitted  the  ^siid 
other  damages  and  qthnce,  or  any  or  either  of  them.  A^  B. 

Sworn  at  the  PoliceHtfiice  in  the  town  and  county  of  the 

town  of  Nottingham  aforesaid,  this  15th  day  of  Oct. 

1851,  before  me,  J.H.  Barker,  Mayor. 


Setnble,  this  damage,  though  included  in  the  oath,  is  not  recoverable  under  the  act 
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dent  submiBsion  to  ezsmination  within  &e  meaning  of  the  pre-    chap.  vi. 
sent  act,  if  the  justice  require  nothmg  further.  (A)  Anticxpatioh 

With  respect  to  the  recognizance^  the  party  injured  and  his    HoaTiLixias. 
servant  should  take  care  to  enter  into  such  a  recognizance,  as 
under  the  terms  of  the  act  may  be  required  by  the  magistrate, 
and  which  it  should  seem  must  be  proved  on  the  trial  of  an 
action  against  the  hundred.  (/) 

The  dghth  section  prescribes  and  gives  the  form  of  the  notice 


to  wit — The  examination  of  A.  B,  of ,  Esquire,  taken  upon  his  sobmission,  Soggetted  fora 

and  Qpon  his  oath,  this day  of ,  a.  d. ,  before  me,  £.  F,  Esquire,  one  of  att etamiiia- 

of  his  Majesty's  justices  of  the  peace  in  and  for  the  county  of  — —  aforesaid,  and  tiou  talcen 
residing  near  to  and  having  jurisdiction  over  the  place  where  the  oSence  hereunder  before  a  josCios 
stated  bath  been  committed,  and  also  taken  in  pursuance  of  the  statute  in  that  case  of  the  peace, 
•made  and  provided. 

Which  said  A,  B.  saith,  that,  &c.  here  the  substance  of  the  oath  as  in  the  above  form 
mast  at  all  events  be  stated,  together  with  his  answer  to  all  questions  put  to  him  by  the 
magistrate  conneeted  with  or  likely  to  lead  to  the  discovery  and  apprehension  of  the 
offenders,  see  sect  S  of  7  &  8  Geo.  IV.  c.  31,  and  id.  chap.  SO,  sect  8;  and  Lmm  ^. 
The  Humdred  of  Btwtew$,  S  Bar.  &  Adolpb.  550.  The  depoeition  of  the  party  should 
be  stated  as  nearly  as  possible  in  the  very  words  he  lias  used.  Then  he  should  sub- 
scribe bis  name  to  the  depoeition^  though  that  is  not  absolutely  necessary. 

Takea  before  me,  the  day  and  year  above-mentioned.  E.  F. 

N.  B.  The  following  memorandum  may  as  well  be  subscribed  to  the  aflidaTit,  end 
signed  by  the  magistrato:-r- 

Be  it  remembered,  that  the  aboTO-named  A,  B,,  previously  to  making  the  foregoing  Justice's  memo- 
deposition,  expressed  his  readiness  and  Mubmittun  to  my  examining  him  upon  his  oath  random  of  a ' 
touching  the  circumstances  of  the  said  oifence,  aooordiog  to  the  statate  in  that  case  party's  raadi* 
made  and  provided ;  and  then  became  boond  by  recogniaanoe  liefore  me  to  prosecute  ik^ss  to  aobmit 
the  offenders,  when  apprehended,  in  50t    This  I5th  Oct  a.  d.  1831.  iq  be  examined 

City  of  Coventry,  (to  wii)  — Be  it  remembered,  that  on  the  day  of ,  in  «»««*1>  "ad  of 

the  third  year  of  the  ceign  of  our  Sovereign  Lord  William  the  Fourth,  of  the  United  ^**  having 
Kingdom  of  Great  Britain  and  Ireland  King.  Defender  of  the  Faith,  &c.    A.  B.  of,  &c.  entered  into  his 
ribbon  manufacturer  and  housekeeper,  personally  came  before  us,  £.  F,  and  G.  H.,  recognisance. 
Esqcs.  two  of  the  justices  of  our  said  lord  the  kmg.  appointed  to  keep  the  peace  Within  Form  of  a  ra- 
the said  city  and  county  of  the  same  city,  and  acknowlcdgrd  himself  to  owe  to  our  said  cogniaance  to 
lord  the  king  the  sum  oi  40i.  of  lawful  money  of  Great  Britain,  to  be  made  and  levied  prosecute  for 
of  his  goods  and  chattels,  lands  and  tenements,  to  the  nse  of  oar  said  lord  the  king,  his  such  felony  in 
heirs  and  successors,  in  case  default  shall  be  made  in  the  condition  following.  case  the  offen- 

Wher^as  divers  persons  unlawfully,  riotously  and  tumoltuously  did,  on  the        '     dtrs  should  be 

instant,  in  the  parlsli  of  — ^,  in  the  said ,  assemble  together  to  the  disturbance  of  apprehended. 

the  public  peace;  and  being  so  unlawfully,  riotously  and  tuinultuously  assembled 
together  as  aforesaid,  did  then  and  there  unlawfully,  feloniously  and  with  force  begin 
to  demolish,  pull  down  and  destroy,  and  did  feloniously  in  part  demolish,  poll  down, 
and  destroy  and  damage  a  certain  dwelling-house  of  the  said  A,  B,,  tAere  situate,  con- 
trary to  the  stetute  in  such  case  made  and  provided.  Now  the  condition  of  this 
recognixance  is  such,  that  if  the  above  bounden  A-  B.  shall  and  do  prosecute,  ac- 
cording to  law,  the  offenders  when  apprehended  for  the  said  offence,  then  this  recog- 
nixance to  be  void. 

Acknowledged  before  us, 
E.  F. 
G.H. 

Town  aod  County  of  the  Town  of  Notlingham,  to  wit. •*  Take  notice  that  you  A.  B,  Fomof  jottiee's 
are  bound  in  the  aum  of  fifty  pounds  to  prosecute,  when  apprehended,  the  person  or  notice  to  the 
penoM  guilty  of  demoUshiagor  beginning  to  demolish  your  house  and  premises  in  the  party  of  his 
laid  towti  and  oounty  of  the  town  of  KottinghaiB,  on  the  ninth  day  of  October  instant,  naving  entered 
Dated  this  fifteenth  day  of  October,  one  thousand,  eight  hundred  and  thirty-one.  into  a  recog- 

J.  U.  Ba  AKBA,  Justice  oX  the  Peace.      nizance  to  pro- 
secute. 


(k)  Imoi  V.  JnkabitanU  of  Broxtowe,  3         (0  Noy,  150;  2  Stark.  Cvid.  670. 
Bar.  &  Adolp.  550. 

Q  qS 


m 
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injury 
^lotices,  de- 
mands, &C.  hi 
casrs  of  con- 
tracts. 


CHAP.  Vi.    in  writiiig  of  the  claim  oP  coinpensaiion  according  to  the  Annexed 
OP  schedule  when  the  damages  do  not  exceed  thirty  pounds* 

HOSTILITIEH.  " 

II.  Preliminary      II.  We  have  in  the  last  chapter  stated  some  cases  of  contract^ 

steps  in  cases  of .    l         -.    •  .  y  f»,«  _»      * 

contracts,  after   ^"6^  it  IS  neccssary  to  perform  a  condttton  precedent^  give 
1"?.??.!***"°^""   «o/ice  of  an  event,  or  make  a  request^  in  order  to  complete  A 

cause  of  action.  There  is  another  instance  arising  out  of  A 
contract,  and  when  the  defendant  has  refused  to  perform  it, 
in  which  it  may  be  necessary  to  make  a  demand,  somewhat 
resembling  that  to  constitute  a  conversion,  and  support  an 
Demand  of        action  of  trover.     Thus,  if  an  infant  have  purchased  goods  not 

goods  of  an  m-  .  ,      , 

fant  or  manied    necessaries,  and  when  applied  to  for  payment  they  remain  in 
wuroan..  yAk   possession,  and   thereupon  he  sets  up   his  infancy,  and 

insists  on  that  account  that  he  is  not  obliged  to  pay  for  them; 
in  such  case,  the  vendor  could  not  sue  him  upon  the  contract, 
-but  he  may  demand  the  goods,  and  support  an  action  of  detinue 
for  the  recovery  of  them  or  their  value,  and  such  demand  may 
be  in  the  form  subscribed. (m)  And  the  same  doctrine  would,  tt 
•is  assumed,  extend  to  a  contract  for  goods  made  by  a  married 
woman,  and  afterwards  disaffirmed  by  her  husband,  (fs) 

Demand  to  ere-  In  general  no  actual  entry  or  demand  is  necessary  to  take 
between  Tand^  advantage  of  a  forfeiture,  (o)  and  by  the  4th  Geo.  2,  c.  28, 
lord  and  tenant,  sec  2,  if  half  a  year's  rent  be  in  arrear,  and  a  clause  of  re-entry 
has  been  reserved,  and  there  be  no  sufficient  distress  on  the 
premises  countervailing  the  arrears  then  due,  an  action  of  eject- 
ment may  be  supported  without  any  formal  elemand  or  entry^ 
although  required  by  the  terms  of  the  lease,  (p)     But  an  eject- 


Cm)  Mills  V.Graham,  1  New  R.  148;  it 
is  advisable  to  declare  in  such  action  in 
detinue  and  debt,  as  defendant  may  liave 
used  some  of  the  goods  as  necessaries, 
tliough  purchased  for  trading,  TurberviUe 
T.  Whitehouse,  1  Car.  &  F.  94 ;  and  Mad- 
daxy.MHU,  1  M.  &  S.  7S8. 

(n)  Co.  Lit.  351,  b.;  Blacksloni  v. 
Martin,  S  Bulst.  508.    Thus  if  a  feme 


covert  purchase  goods,  and  her  husband 
deny  her  authority,  and  his  own  liability, 
a  demand  should  be  made ;  and  after  evi- 
dence of  his  dissent,  tiie  goods  may  be 
retaken  or  recovered ;  and  if  vrrongfiillj 
detained,  the  same  would  not  afterwaids 
be  liable  to  be  taken  in  execution  for  a 
debt  of  the  botbaud. 


Dated,  &c« 
Form  of  notice         ^^^f — Whereas,  on,  &c.  you  obtained  from  me  certain  goods,  tis.  &c.  (describing 
claimins  return    th<^™)  under  colour  and  pretence  of  purchasing  and  paying  for  them,  on,  6cc«  and  yoo 
Af  goods  from      ^>ve  refused  to  pay  for  the  same,  under  the  pretence  of  your  being,  or  havii^  been  an 
an  infant  infant  at  the  time  ^ou  obtained  the  same,  and  you  have  refused  to  pay  for  the  aame» 

or  to  return  them  ;   Now  therefore,  I  hereby  demand  and  require  you  immediately  to 
pay  for  the  same,  or  in  case  yon  refuse  to  do  so,  and  that  you  were  or  are  aa  infisnt 
at  the  time  you  obtained  the  said  goods,  then  I  hereby  demand  and  require  yoo  imne- 
diately  to  return,  and  now  to  deliver  the  said  goods  to  me,  or  I  shali  iniiaediate|jr 
' '  commence  an  action  -  to  recover  the  same  or  their  value. 


(if)  Gaodfiigkt  V.  CaUnr,  t  Dougl.  477,  Shav>cro$t,  3B,6l  Ores.  T54;  5  D.  &  R. 

anu,  480,  48l,  482,  57i,  673.  711,  S.'C  ;  Doe  d.  Harrtt  v.  MatUn,  9 

(p)  Doe  d.   Scholefield  v.  Alexander,  9  B.  &  C.  490;  4  D.  &  R.  45,^  C.;-aad 

Maule  &  S.  6^»;   Doe  d.  Lawrence  v.  see  Chi ttv's  Col.  Slat.  667. 
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ment  founded  on  that  statute  cannot  be  maintained  when.   CHAP.vi. 
there  is  sufficient  distress  on  the  premises ;  {q)  and  therefore,.    "'"^^^^^^^'^• 
frequently  when  there  is  a  clause  of  re-entry  in  a  lease,  in  case   Hqstilitiks. 
the  rent  is  not  paid  within  21  days,  or  other  specified  time, 
aflter  a  quarter  day,  the  best  course  is  to  proceed  at  common 
kw,  by  demanding  the  exact  rent  in  arrear  on  the  21st  day, 
for  half  an  hour  before  sunset,  at  the  door  of  the  demised 
bouse,  or  other  most  notorious  part  of  the  premises,  somewhat 
with  the  same  form  as  in  case  of  an  entry  to  avoid  a  fine,  (r) 

The  same  rules  and  suggestions  should  be  observed  in  aU,  Notices,  &c.  in 
other  cases  of  contracts,  when  it  may  be  necessary  or  ^n^ractTand 
expedient  to  give  any  notice,  or  to  make  any  request  essential,  in  cases  of  oon- 
to  be  afterward^  proved.  («)  Where  a  person  is  under  a  d*^jnify.*"" 
covenant  or  contract  for  good  title,  or  for  quiet  enjoyment  of 
80I4  or  demised  property,  or  is  under  an  express  or  iiqplied 
contract  to  indemnify,  and  a  claim  and  proceedings  have  been 
instituted  at  the  suit  of  a  third  person,  against  the  covenantee 
or  party  so  indemnified,  to  recover  the  estate,  or  otherwise  to 
affect  him,  it  is  expedient  and  advisable,  though  not  absolutefy 
necessary,  to  give  the  covenantor  notice  of  the  adverse  claim 
and  proceedings,  and  require  him  to  protect  the  title,  and 
afford  means  of  resisting  the  claim,  or  that  he  will  ultimately 
be  sued  upon  his  covenant,  and  to  compel  compensation  fov 
all  loss,  damages,  expenses,  and  trouble  that  the  covenantee 
may  sustain,  (i)  The  purpose  of  giving  notice,  is  not  in  order 
to  give  a  ground  of  action,  but  if  a  demand  be  made,  which  the 
person  indemnifying  is  bound  to  pay,  and  notice  be  given  to 
him,  and  he  refuse  to  defend  the  action,  in  consequence  of 
which  the  person  to  be  indemnified  is  obliged  to  pay  the 
demand,  that  is  equivalent  to  a  judgment,  and  estops  the  other 
party  from  saying  that  the  defendant  in  the  first  action  was 
not  bound  to  pay  the  money.  («)  In  a  recent  case,  where  a 
vendor  had  conveyed  premises  to  a  purchaser,  and  covenanted 
for  good  title,  and  afterwards  an  action  of  formedon  was 
brought  against  the  purchaser  by  a  party  having  a  better  title, 
and  the  purchaser  compromised  such  suit  for  500/.,  it  was  held 
that  such  purchaser,  in  an  action  against  the  vendor  for  the 
breach  of  his  covenant  for  good  title,  might  recover  the  whole 

(f)  Doe  d.  Fotlcr  v.  WandUu,  7  T.  R.  Smith  ▼.  dmptm,  3  Bar.  &  Adolp.  407. 

117.  (n)  Per  Boiler,  J.  Id  Duffield  ▼.  Seolt, 

(r^  See  directions,  ante,  480.  S  Term  Rep.  374  ;  and  per  Parke,  J.  in 

(s)  See  the  preceding  chapter,  an|«,  493  Smiths,  C<mpUm,3  Bar.  &  Adulp.  408, 

to  499.  409. 


(t)  Dujfield  ▼.  Scott,  3  T.  R.  374 ; 
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sum  so  paid,  and  his  costs  as  between  aitoniey  and  cfient  in 
the  compromised  suit,  and  this,  notwithstanding  he  had  not 
given  notice  to  the  vendor  of  the  snit  against  him ;  because  in 
an  action  on  a  general  guarantee,  the  only  effect  of  such 
want  of  notice  to  the  indemnifying  party,  is  to  let  in  proof  on 
his  part,  that  the  compromise  was  improvidently  made,  and  it 
lies  on  him  to  establish  that  fact,  which  was  not  done  in  the 
then  present  case,  (x)  However,  it  is  usual  and  proper  to  give 
an  early  notice  of  the  adverse  daim,  and  to  advert  to  the 
covenant  or  contract  of  indemnity,  and  to  require  the  party  to 
afford  evidence  and  assist  in  defence  of  the  claim,  or  that 
otherwise  the  party  giving  notice  will  suffer  judgment  by 
default  or  resist  the  claim  as  he  may  be  advised,  and 
that  he  will  proceed  against  the  party  to  whom  the  notice 
is  addressed,  to  recover  indemnification  and  all  costs 
and  expenses  that  he  may  sustain,  and  such  notice  may 
be  in  the  subscribed  form.(y)  And  although  the  point 
has  been  disputed,  (z)  yet  it  seems  that  the  party  expressly  or 
impliedly  indemnified,  although  it  be  apparent  that  the  adverse 
claim  is  well  founded,  may  nevertheless  resist  it,  especially  if  it 


Form  of  notice 
to  an  indenini- 
fjing  party. 


(x^  Smith  r,  Compteu  and  othen,  S  Bar.  &  Adolp.  407. 

(y>  Sir, — Whereas  by  an  iudentore,  bearing  date,  &c.,  and  made  between,  &c.  joa. 
conveyed  to  roe  an  estate  and  premises,  situate,  &c.,  fur  and  in  consideration  of  the  son 
of  _  bj  me  paid  to  you  for  the  same,  and  yon  thereby  covenanted  that,  &c.  [fmrt 
caoy  the  eooettantfor  good  titU  or  quiet  e^jcyment,  or  ktate  im  like  matmer  the  other  contraeC 
of  indemnity  exfireu  or  impUedJ]  And  whereas  a  daim  of  the  said  estate  baa  been 
made  by  £.  F.  of,  &c.,  and  an  action  of  ejectment  bath  been  commenced  and  is  de* 
pending  against  me  by  and  at  the  suit  of  the  said  £.  F»  for  the  recovery  of  the  pos- 
session of  the  said  estate  and  premises,  [or  whatever  elte  may  be  the  pending  proceed" 

ing.']    Now,  therefore,  I  hereby  require  yon  on  or  before  the day  of vinat* 

fully,  and  particularly,  and  satisfactorily  to  state  to  roe  in  writing  and  otherwise, 
mrhether  you  are  in  possession  of  any  and  what  &cts  or  grounds  of  defence  and  evi« 
deoce  upi»n  or  under  which  1  may  be  enabled  eifectually  to  resist  the  said  claim,  and 
successfully  defend  tlio  said  action,  and  whether  or  not  it  W  your  wish  that  I  shonld 
defend  the  said  action,  and  on  what  grounds  and  evidence ;  and  in  defiuilt  of  yow 
compliance  with  this  notice,  and  your  stating  and  showing  to  me  good  and  soflident 
grounds  for  defending  the  said  action  with  success,  I  hereby  further  ^ve  yon  notico 
that  in  order  to  avoid  the  inconvenience  and  loss  that  would  result  from  my  immedi* 
ately  submitting  to  the  said  claim  and  action,  1  shall  endeavour  to  resist  the  same  and 
retain  possession  of  the  said  estate  and  premises  as  long  as  I  may  be  enabled,  or  I 
shall  take  such  proceedings,  either  by  way  of  coroproouse,  in  case  the  said  daim 
should  appear  to  be  well  founded,  or  otherwise,  as  I  may  be  advised  in  that  behalf, 
and  in  case  yon  do  not  immediately  make  an  acceptable  arrangement  the  whole  of  tbe 
damages,  costs  and  expenses,  that  £  may  sustain  must  be  borne  and  defrayed  by  voo. 
And  that  if  you  require  me  to  defend  the  said  action  I  expect  and  require  you,  from 
time  to  time,  to  supply  sufficient  money  and  evidence  for  that  purpose,  and  further 
that  for  whatever  trouble,  damage,  expense  or  costs^  or  interest  of  monies,  I  shall  or 
may  have  to  bear,  or  expend,  or  disburse,  I  sbalJ  bold  you  responsible,  and  shall  here- 
after seek  to  recover  compensation  in  an  action  against  you  upon  your  said  covenanty 
(or,  "  contract/'  or,  **  liability  to  indemnify  roe*'}.    Dated,  &c. 

Yonr's,  Arc. 


(s) GiUt/t  T« Btppfm,  1  Mood.  &  Malk.     son,  5  Esp.  R.  1,  &.  P.;  aee  BUodm  v. 
406;  Kfd^  v.  Hughes,  Id.  f47  ;  Amc&      Charlet^  7  Bing.  246. 
V.  ThemipWtt,  Id.  487 ;  Spurrier  v.  Elder* 
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be  a  debt  of  magnitude  that  he  could  not  immediately  pay,  and    CHAP.  VI. 
he  might  even  delay  the  payment  by  bringing  a  writ  of  error  ■^"•^w"^''***' 
for  delay  and  yet  recover  all  the  costs  he  may  thereby  sustain ;    Hoctilitiib. 
for  a  party  so  indemnified  is  not  to  be  expected  or  required  to 
submit  to  an  immediate  execution  when  the  party  who  has  en- 
gaged to  indemnify  him  neglects  to  come  forward  and  perform 
eBgagi»nent.(a) 


(a)  SmUk  T.  CoMptofi,  S  Bar.  &  Adolp.  co«tt  of  a  Inll  in  •gfntty,  or  a  writ  tf  error 

467.    Accordine  to  Chilton  v.  Whiffin,  5  for  delay,  are  recoverable ;  and  see  Taylor 

Wiis.  IS;  &uMa£k  ▼,  Thamt,  1  Stark.  ▼.  Hi^m,  S  East,  169 ;  Spatlsgt  ▼•  Mar- 

R.  306 ;  ^r^  ▼.  Mmiihdmle,  8  East,  tindaU,  B  East,  593 ;  £x  paru  Lloyd,  17 

593 ;  and  Ex  parte  Manihall,  1  Atk.  t6t ;  Yes.  254 ;  BignaU  v«  Andrem,  7  Bing. 

Chitty  OD  BiUa,  8th  ed.  349,  even  the  917. 
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CHAPTER  VII. 

OF   REMEDIES  BY   ACTS  OF  PARTIES  THEMSELVES  WITHOUT  AKY 
ASSISTANCE  OF  OFFICERS  OF  THE  LAW  OR  OF  LEGAL  PROCESS, 
SITHER  TO  PREVENT,  OR  REMOVE,  OR  ABATE  INJURIES, 
OR  TO  OBTAIN  SATISFACTION;    AND  OF  PARTIES  AP- 
PREHENDING OFFENDERS,  DISTREINING>  8CC. 


I.  of  PreventiTe  Measares.  without  Le- 
gal Assistance  in  general. 

II.  Of  Defence,  Resistance,  and  Preven- 
tion  of  Injuries  in  particular. 

1.  What  Defence  ci  Penan,  and  to 
what  extent. 

1.  Against  Felonies. 
S.  Against  Misdemeanors  and 
Assaults,  &c. 

2.  What  Defence  of  Permmal  Pro- 

perty. 

3.  What  Defence  of  Real  Property, 

III.  When  a  Relation,  Servant,  Friend, 
or  Stranger,  may  interfere,  and  how. 

IV.  Of  apprehending  Offenders  and  their 
Utensils,  6tc, 

1.  Bj  Private  Individuals. 
t.  By  Constables,  &c. 
3.  Under  Warrants,  &c. 
V*   Of  Resistance  of  Process,  Escapes, 
Rescues,  Prison-breaking,  and  Pound- 
breach. 
VI.  Of  Rc'Captioti  of  a  Relation,  or  of 
Personal  or  Real  Property. 


1 .  Of  Person  of  a  Relation, 
f.  Of  Personal  Property. 

1.  In  general* 

t.  In  case  of  Fraudulent  Pur- 
chases. 

3*  Stoppage  in  Transitu. 
S.  Of  Real  Property. 

VII.  Of  Abatement  and  Removal  of  Nui- 
sances and  Injuries. 

1.  Private  Injuries. 
1.  To  Persons. 

t»  To  Personal  Property. 
3.  To  Real  Property. 

2.  Public  Nuisances  and  Injuries. 

VIII.  Of  Distresses  and  Seixnres. 

1 .  Damage  feasant 

2.  For  Rent,  tec, 

3.  For  Poor*s  Rittes,  &e. 

IX.  Of  Set-off,  even  by  stratagem,  in  case 
'  of  Debts. 

X.  Setting-off  of  one  Judgment  agafaiat 
another. 

XI.  Of  Remedies  by  Retainer  and  Uen, 
&c. 


I.  Of  preventive  iT  IS  proposed  in  thiB  chapter  to  consider  those  preventive 
d?es°withour*"  ^^^  Other  remedies,  of  which  parties  ihemselveSt  ani  their  rela- 
legal  assistance  Hoes  and  Others^  may  avail  themselves  summarily^  and  without 
ni  gene    .         ^^  assistance  of  the  law  or  its  officers,  either  to  prevent  or 

remove  injuries.  It  is  o))vious  that  in  many  cases  the  most 
speedy  justice  could  not  adequately  supply  the  absence  of  such 
immediate  and  necessary  remedies,  nor  indeed  could  the  na- 
tural impulse  of  self-defence  against  sudden  and  immediate 
aggressions  be  restrained,  (a)  The  law,  therefore,  permits 
parties  to  adopt  certain  modes  of  resistance,  and  merely  inter- 
feres to  modify  and  regulate  the  means  to  be  employed.    It  has 


(a)  2  Rol.  Ab.  546;  3  Bla.  C.  3,  4;  and  see  ;ier  Uttledale,  J.  in  CvbiU  ▼.  p0n«r, 
8  Bar.  &  Ores.  «69. 
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indeed  been  observed  that  laws  for  prerention  of  injuries  are    CHAP.  VIT, 
even  better  than  those  for  compensation  or  punishment,  (b)  for    partus,  &c. 
they  prevent  the  loss  to  the  individual,  and  the  necessity  for 
suing  or  prosecuting  the  wrong-doer,  at  the  risk  of  his  being 
wholly  unable  to  make  compensation  still  less  to  reimburse  the 
expenses  of  legal  proceedings,  (b)     Preventive  remedies  are 
principally  divisible  into,  Jirst^  those  by  the  act  of  a  party  him- 
selfy  or  his  relative,  or  a  stranger,  without  the  aid  'of  legal 
process,  or  any  authorized  officer ;  or  secondly,  they  are,  by 
the  intervention  of  some  legal  authority  or  proceeding,  either 
summary  or  by  more   formal  proceeding.     In  the  present 
chapter  we  will  consider  the  former,  and  in  the  next  the  latter.' 

We  will  consider  this  very  important  branch  of  the  law, 
1st,  As  relates  to  the  Prevention  or  Removal  of  Injuries  to  the 
Per»(m  of  the  Party  himself  or  his  relative ;  Sdly,  As  relates  to 
Personal  Property ;  and  Sdly,  As  respects  Reed  Property.. 

But  before  a  party  adopt  either  of  these  summary  remedies,'  When  a  party 
it  is  essential  for  him  to  keep  in  view  the  rule  to  which  we  have  mT(^ttvJ*re-* 
before  adverted,  viz.  that  if  a  party  obtain  redress  by  any  such?  ">«*J^  «"<*  •*•• 
summary  remedies  of  his  own,  he  is  not  afterwards  allowed  to^ 
sue  for  the  temporary  injury,  (c)  and  consequently  that  if  the 
damages  already  sustained  be  considerable,  and  an  adequate 
object  of  litigation,  it  •  is  better  to  proceed  by  action,  (c/)    It 
seems  to  be  settled,  at  least  in  the  case  of  a  private  nuisance, 
that  a  party  has  only  an  option,  and  cannot  abate  it  and  also^ 
sue  for  damages,  (e)     But  that  doctrine  must  be  received  with 
some  qualification,  for  it  would  not  extend  to  recerviirg  back  an 
apprentice  after  he  had  long  been  detained  and  voluntarily 
returned.  (/) 

Another  caution  is  essential,  namely,  that  the  means  adopted  Contioni  as  to 
either  by  resistance,  defence,  or  re-caption,  must  always  hepro^  pieveiukm. 
portioned  to  the  occasion,  and  that  any  excess  of  violence  may 
subject  the  party  to  an  action  ;  and  in  case  of  unjustifiable,  or 
unnecessary,  or  avoidable  homicide,  or  mayhem,  to  punishment. 
These  degrees  vary  according  to  the  subject-matter,  and  to  the 
felonious  or  other  violence,  or  improper  conduct  of  the  aggressor, 
and  the  subject-matter  injured  or  attempted  to  be  injured ;  thus 


(fr)  WUlepck  T.   Winitar,  S   Bar.    &  storotum  of  the  goods  after  a  converNon 

Adolp.  45 ;  Vcnfghan  v,  Attwood,  1  Mod.  oolv  redooes  the  damages,  and  does  not 

ft09^  deieat  the  right  of  action,  1  Rol.  Ab.  $, 

(c)  Ante,  fO,  pi.  1 ;  Biddwin  ▼.  Cole,  6  Mod.  Sl2 ;  Bui. 

id)  Ante,  SO.  N.  P.  46;  Bar.  Ab.  Trover,  D.  Accord,  &c; 

(e)  Batem*t  cate,  9  Co.  Rep.  55 ;  3  Bla.  Wyatt  ▼.  Bkde$,  3  Campb.  396. 

C.  S19,  tiO,  and  yet  this  is  contrary  to  the  (/)  Sec  case^  in  last  note« 
doctrine  in  trwer,  vi2.  tliat  the  mere  re* 
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CHAP.  VIL  whexe  it  fdomou9  attack  is  made  upon  the  1^  of  another,  he 
Partu"  &C.  i9ay  joBtify  every  homicide  in  self-de&ace,  and  a  woman  may 
justify  homicide  to  present  a  rape ;  whereas  in  defence  of  goods 
or  Und  against  a  mere  mi$demeanor^  at  most  a  battery  wocdd 
in  ordinary  cases  be  justifiable ;  and  a  wounding  or  mayhem* 
o^H^oned  by  the  use  of  a  deadly  or  dangerous  wempfrn,  would 
be  highly  criminal.  In  all  cases  where  a  private  injury  is  to  be 
prevented  or  abated^  or  the  party  complaining  otherwise  acts 
£»  himself,  it  is  an  established  rule  that  he  should  do  no  more 
than  the  necessiijf  of  the  case  requires  when  the  excess  might 
'^  in  any  way  injurious  to  another — a  principle  which  pervades 
every  part  of  the  law  of  England,  erbnmal  as  weU  as  civile  and 
indeed  belongs  to  aU  law  that  is  founded  on  reason  and  natural 
eqwly  and  justice.  (£)  Supponng,  therefore,  the  assailant 
^ould  be  too  power&l  to  be  resisted  by  ordinary  .means,  die 
party  wrongfiiUy  attacked  cannot  (excepting  when  his  own 
death,  or  a  felony,  may  reasonably  be  expected,)  make  up  for 
the  deficiency  of  his  strength  by  resorting  to  deadly  arms,  ex- 
cept to  intimidate,  but  should  seek  redress  by  liie  intervention 
of  peace  officers  or  other  legal  proceedings. 

The  degrees  qf  force  and  modes  to  be  adopted  in  resistance 
or  removal  of  injuries  require  very  particular  attention,,  and 
should  therefore  be  accurately  defined.  Many  of  the  oldest 
cases,  and  most  of  the  principles  applicable  throughout  this 
subject,  are  admirably  arranged  and  commented  iqpon  in  Mr. 
Eastfs  excellent  Treatise  on  Pleas  of  the  Crown,  in  regard  to 
criminal,  or  excusable,  or  justifiable  homicide,  and  which  may 
be  readily  applied  to  minor  injuries,  oommitted  in  defence  <^ 
person  or  property ;  (A)  for  it  is  obvious  that  whenever  a  homi* 
eide  might  be  justified  or  excused,  a  wounding  or  less  degree 
of  violence  would  also  be  legal  or  excused. 

With  respect  to  the  prevenUon  of  injuries  by  a  park's  own  act, 
the  legal  means  to  be  adopted,  whether  defence  of  person,  per<- 
scmal  property,  and  real  property,  and  whether  of  house  or  land, 
materially  differ,  as  well  with  respect  to  the  aulgect-matter  ex- 
pected to  be  injured,  as  to  the  nature  of  the  expected  injury. 
Thus  in  the  necessary  or  prudent  defence  otJtfe,  or  the  resist- 
ance of  dLny  forcible  felony f  even  the  killing  of  another  may  be 
justifiable ;  thus,  if  an  immediate  burglary  or  the  burning  of 
an  inhabited  house  be  threatened,    and  reasonably  appre- 


(;)  Per  Dallas,  J.  in  BaxM  t.  Clayton,     S93,  and  see  id.  tit  Mayhem.  99%,  and 
1  J.  B.  Moore,  tlO,  «39,  t34.  tit.  Assaulff ,  406. 

(h)  1  Easti  P.  C.  title  Homldde,  19S  to 
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hended,  the  occmpier  may  ev^  km  the  aggNeaori  wheo,  if  chap.vii. 
loeiely  an  assault  be  thzeatened.  or  a  trespass  to  landi  mere  seff  ^l^j^^^^J, 

defence  or  resistance  is  allowed.  (•)    And  the  modes  and  de- 

gvees  of  resistance  or  prevention  must  always  be  proportioned 
to  the  nature  .and  value  of  the  property,  and  the  neofsssiify  lor 
and  propriety  of  the  means  of  resistance.  Lord  Coke  takes 
the  distinetian  between  the  d^nce  of  the  persoHt  and  defenee 
of.  possession  of  goods  or  land.  In  defence  of  the  per^mh 
even  a  miQrhem,  or  wouKiding»  may  be  justified ;  but  in  defence 
aS  property,  at  most  only  an  assault  or  battery  is  legal  ((A)  aaJL, 
in  the  latter,  the  form  of  pleading  always  alleges  that  no  mooe 
damage  was  done  than  was  necessary  Sor  die  puqpose  to.be 
effeoted.(/)  We  will  consider  this  .sidbject  as  it  relates  to,  !• 
The  Person ;  2.  Personal  Property ;  and  S.  Real  Property. 


II.   The  strongest  justifiable  act  of  defence  is  the  kUting  ii.  of  defence 
the  aggressor,  and  which  of  course  indudes  battery,  wounding,  !^'|!^  ^ 
and  mayhem.     This  is  to  be  considered  under  two  heads,  viz.  particoiario- 
1.  Homicide  to  prevent  crime;  and  2,  Honucide  in  self-de- ''""!V 
fence.     1.    Homicide  committed  for  the  prevenium  of  any  ihertemmXn 
forcible  and  atrocious  crime ^  which  if  completed  would  amount  ^b'en^*^  ^"^ 
to  febmyf  is  jusH/iable;  (m)  and  of  course  under  the  like  cir-  micide  may  be 
cumstance,  mayhem,  wounding,  and  battery,  would  be  equally  ^^^"'^^* 
justifiable.  (»)    A. man  may  repel  farce  by  force  in  d^Bsce  of 
Us  person,  property,  or  habitation,  against  any  one  who  man»> 
festly  intends  or  endeavours,  by  violence  or  surprise f  to  commit  a 
forcible  fel<my,  snob  as  murder,  rmpe,  robbery,  areony  burgUuy, 
and  the  like.(«)   In  these  cases  he  is  not  obliged  to  retreat,  but 
may  resist,  and  even  pursue  his  adversary,  untfl  he  has  secured 
himself  from  all  danger;  and  if  he  even  kiO  him  in  so  doing,  it 
is  called  and  considered  justifiable  se^'-defeuce ;  («)   and  al- 
thoogh  this  was  formeriy  punishable  in  a  degree,  (o)  yet  now  it 
is  expressly  enacted  that  no  punishment  or  forfeiture  laball  he 
incurred  by  any  pc^rson  who  shall  kilf  another  by  misfortune,  or 


(i)  Shaking  a  man  off  a  ladder,  CM-  4  Bh.  Com.  180;  1  Eayt,  P.  C«  f7i ;  1 

Um  ▼.   Utnuon.  Sajcr,   a38  \   cilad  in  0ala,  445.  481,  484,  49S. 

Grttory  ▼.  HiU,  8  Term  Rep.  30Q.  (n)  l^East,  P.  C.  S71. 

(£)  «  Inst.  S16.  (o)  4  Bla«  Com.  188 ;  Foster^  C.  L. 


(0  BM  ▼.  Hoibr90k,  4  Bing.  €S5.  $88  i  1  East,  P.  C.  f79. 

(m)  Bra^lon,  De  Jure  Ooth.  1.  S,  c.  5 ; 
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CHAP.  VII.    iH  his  own  defence,  or  in  any  other  manner  without  felony.  (/>). 

P^HTi"!^"^  ^^  ^^  homicide  be  threatened  or  reasonably  expected  finom 
hearing  a  cry  of  murder  in  a  housCy  not  only  the  party  in 
danger  and  his  near  relations^  but  any  one  may  interfere  to 
prevent  it.  Thus^  if  in  any  house,  the  outer  door  of  which  ia 
shut,  there  be  a  cry  by  a  woman  of  murderi  any  person  may 
break  open  the  outer  door  to  prevent  it ;  per  Rooki  J.,  "  It  is 
highly  important  that  bystanders  should  know  when  they  are 
authorized  to  interfere.  In  this  case,  the  life  of  the  wife  was  in 
danger  from  the  act  of  the  husband ;  the  defendants,  therefore, 
were  justified  in  breaking  open  the  house,  and  doing  what  waa 
necessary  for  the  preservation  of  her  life."  And  per  Chambre, 
J.  "  There  is  a  great  difference  between  the  right  of  a  private 
person  in  cases  of  intended  felony  and  of  breach  of  the  peace. 
It  is  lawful  for  any  private  person  to  do  any  thing  to  prevent  the 
perpetration  of  a  felony.**  (9)  But  the  fear  or  expectation  of 
any  of  these  oflences,  however  well  grounded,  as  that  another 
lies  in  wait  to  take  away  the  party's  life,  unaccompanied  with 
any  overt  act  indicative  of  such  an  intention,  will  not  warrant 
him  in  killing  that  other  by  way  of  prevention,  for  there  must 
be  an  actual  danger  at  the  time,  (r) 

There  must  also  be  a  feUmy  intended;  for  if  one  came  only 
to  heat  another,  or  to  take  his  goods  merely  as  a  trespasser, 
though  the  owner  may  justify  the  beating  of  him  so  far  as  to 
make  him  desist,  yet  if  he  till  him  it  is  manslaughter ;  although 
if  the  other  had  come  to  rob  him,  or  take  his  goods  as  a  Jelon^ 
and  were  killed  in  the  attempt^  it  would  then  be  justifiable  in 
self-defence,  {s)  To  justify  homicide,  the  resisted /elany  must 
also  have  been  of  a  forcible  nature,  or  of  such  extraordinary 
degree  of  atrocity  as  not  to  allow  of  any  delay ;  and  therefore  a 
party  would  not  be  justified  in  killing  another  who  was  merely 
attempting  to  pick  his  pocket ;(/)  though  if  one  has  actually 
picked  my  pocket,  and  I  cannot  otherwise  take  him,  it  has 
been  supposed  that  the  killing  him  to  prevent  his  escape  would 
be  justifiable,  for  it  is  said  this  falls  under  the  general  rule  con* 
cerning  the  arresting  of  felons,  (ti).  Mr.  Justice  Blackstone 
also  insists,  that  killing  a  person  who  attempts  to.  break  open 

(jp)   9  Geo.  4,  c.  31.  8.  to ;  see  the  f  7S. 

lection,  poft,  59f ,  note  (fc).  (»)  See  pMt,  tect.  it.,  as  «o  apptehending 

(9)  Handcoeh  v.  Bahr  and  thr§e  othen,  jffendert  witboat  warrant.    But  this  doc- 

S  Bos.  &  Pal.  960.                       *  trine  nmy  on  principle  be  qoestiofied.  as 

(r)  1  East,  P.  C.  S7],  973.  the  utmost  panishmeut  even  of  tbc  Uw 

(t)  1  Hale,  485,  6 ;  I  East,  P.  C.  tfi.  would  not  in  such  a  case  have  been  e^i- 

(l)  4  Bla.  Com.  ISO;   1  East,  P.  C.  la/.      . 
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.any  house  iit  the  dby  time  is  not  Justifiable ;  but  he  ladds  this    CHAP.  Vll. 
qualificatioDy  "  unleiis  the  act  was  accompanied  with  an  attempt   p^rtiu!  &*! 
-of  robbery  ;**(«)  but  although  such  attempt  were  committed  in  ^ 

the  day  time,  yet  if  accompanied  with  any  felonious  intent^  the 
killing  would  in  point  of  law  be  justifiable  homicide,  (y) 

If  the  party  killing  had  reeuonable  grounds  for  beUeving  that 
the  {lerson  slain  at  the  time  had  a  felonious  design  against  him, 
and  under  that  supposition  killed  him,  although  it  should  after- 
wards appear  that  there  was  no  such  design^  it  will  on^  be 
-manslaughter,  or  even  misadventure,  according  to  the  degree  of 
caution  used,  and  the  probable  grounds  for  such  belief,  (jsr)  As 
where  a  sheriff's  officer  early  in  the  morning  pushed  abruptly 
and  violently  into  a  gentleman's  chamber  in  order  to  arrest  him, 
not  telling  his  business,  nor  using  words  of  arrest,  and  the  gen- 
tleman, not  knowing  that  he  was  an  officer,  under  the  first  sur- 
prise snatched  down  a  sword  and  instantly  stabbed  him,  this 
was  holden  to  be  only  manslaughter,  (a)  And  where  a  servant 
bad  recently  introduced  a  person  into  her  master's  house,  and 
afterwards  the  master,  reasonably  supposing  that  thieves  were 
in  the  house,  went  down  stairs,  and  the  deceased  hid  himself 
in  the  buttery,  and  the  master  entered  the  same  in  the  dark 
thrusting  his  sword  before  him,  and  killed  him,  this  was  ruled  to 
be  misadventure,  and  justifiable,  (jb)  So  if  a  violent  assault  and 
battel^  be  committed  by  a  person  at  the  same  time  possessed  also 
of  a  sword,  whieh  he  drew  as  with  mtent  to  use  it,  and  without 
any  words  of  warning,  the  person  assaulted  having  reasonable 
ground  for  fearing  his  Ufe  in  immediate  danger,,  may  justifiably 
in  self-defence  throw  a  dangerous  instrument,  as  a  bottle,  and 
kill  him,  to  prevent  the  expected  felony ;  (c)  for  in  these  cases, 
where  an  immediate  personal  injury  endangering  life  is  threat- 
ened, a  party  is  justified  in  immediately  killing  the  assailant, 
who  might  otherwise,  in  case  of  any  delay,  destroy  the  party 
attacked,  (c)  So  where  sl  felonious  attack  has  been  made  upon 
the  life  of  another,  the  latter,  in  self-defence  or  protection,  may 
justify  the  pursuit  and  killing  of  the  aggressor,  until  he  himself 
is  entirely  out  of  danger,  which  he  cannot  be  said  to  be  so  long 
as  the  assailant  might  immediately  renew  his  attack,  {d) 


(x)  4  Bla.  Com.  180.  S74. 

(y)  1  East,  P.  C.  273 ;   Coaper^t  Cate,  (b)  LevH's  Com,  Cro.  Car.  538 ;   1 

Cro.  Car.  544.  Hale,  4«,  474  ;    Foster,  «99 ;    1    East, 

(0  1  East,  P.  C.  273.  P.  C.  274,  275. 

(tt)  1  Hale,  470;  Fost.  299;  and  yet  (r)  1  East,  P.  C.  276, 

it  has  been  observed  that  he  ought  first  to  (d)  Mawgridge'i  Cote,  9  State  Trials, 

have  demiuided  bis  busiuess,  1  East,  P.C.  63 ;  1  Hale,  P.  C.  278. 
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But  if  it  be  clear  that  tbe  dflfenoe  comiiutted  or  about  t» 
be  oommitted  did  not  amount  to  felony,  and  at  most  to  an 
indietabie  nu»deme€mory  then  no  one  can  legally  use  a  dam- 
gerous  weapon  either  to  wornid  or  secure  the  (lender.  Thus 
to  assume  the  appearance  of  a  ghost  and  thereby  even  to 
frighten  others  and  so  irorkon  Aeir  ima^matioiis  as  to  occasion 
death,  or  to  caD  the  feelings  into  such  strong  exctteuent  as  to 
produce  a  fatal  makdy,  though  a  criminal  misdemeanbr,  is  not 
fehfdottg;  {e)  and  therefore  where  a  person  shot  at  and  kitted 
a  party  who  before  and  dX  the  tiiAe  hadaasumed such  appear- 
ance, it  was  held  murder.  (/) 

The  law  justifies  a  wotnan  killing  one  who  attempts  to  ra^ah 
her.  ig)  And  the  husband  or  father  may  justify  idliing  a  man 
who  attempts  a  rape  upon  his  wife  or  daughter,  though  not  if 
he  take  them  in  adultery  by  consent,  fiir  the  one  id  foicible  and 
felonious  but  not  the  other,  (k)  And  Mr.  Justice  BlaAstone 
expressed  his  opinion  that  the  forcibly  atteaqytihg  an  nnnataral 
oiKnee  might  be  equally  resisted  by  the  death  of  the  ag^ 
gressor.(ff) 


Sdly.  Sdf-defisnce  when  mo  fekmy  was  imtended  or  appre^ 
hended. — We  are  here  to  suppose  that  there  has  been  no  Uireat 
or  apparent  intention  on  the  part  of  the  assailant  to  aflfect  the  Itfe 
of  the  party  attacked  or  to  commit  any  forcible  folony^  The 
defence  in  these  cases  is  of  two  descriptions — 1st  Where  the 
assailant  attempts  to  beat  another  and  there  is  no  mutual 
combat.  Sdly..  Where  there  is  a  mutual  combat  arising  from 
sodden  quarrd  without  prepense  malice.  With  respect  to  the 
^reif  or  self-defence,  if  the  death  of  the  aisaiku^  or  lesser  ii^oi^ 
ensue,  without  feuk  of  the  party  attacked,  he  is  wfaoHy  dis- 
pumshable.  (A)    The- defence  of  one-self,  or  the  mutual  or 


<«)  1  Hale,  4f9;  4  Bit.  C.  197,  note 
17;  Id.  «01,notc25. 

(/)  4  Bla.  C.  fOl,  note  f5.  Fninds 
Smith  was  indicted  for  morder  at  the  Old 
Bailey  Seasions/Janaarj^  IS.  1804.  The 
neiglibouriwod  of  Haoinwrsaiith  bad  been 
alarmed  by  what  was  supposed  to  be  a 
ehost.  The  prisoner  went  oot  with  a 
loaded  gon  wiUi  intent  to  apprehend  the 
person  who  personated  the  ghost ;  he  met 
the  deceased,  who  was  dressed  in  white, 
and  immediately  discharged  the  gun  and 
killed  him.  Cbiief  Baron  Macdonald,  Mr. 
J.  Rooke  and  Mr.  J.  Lawrence  w<ere 
unanimously  of  opinion  tliat  the  facts 
amounted  to  the  crime  of  mnrder.  For 
the  person  who  represented  the  ghost  was 
only  guilty  of  a  miedemeanor  (a  nuisance), 
and  no  one  would  have  had  a  right  to  have 


killed  him  even  if  he  could  not  otherwise 
have  been  taken.  The  jury  brought  in  a 
verdict  of  manslaiiehter,  bat  the  Court 
said  the^  could  not  receive  that  verdict, 
if  the  jury  believed  the  witnesses,  the 
prisoner  was  gntky  of  kuirder ;  if  tber  did 
not  believe  them,  they  UMist  acquit.  Upon 
this  they  found  a  veniict  of  guilty.  Sen- 
tence of  death  was  prooounced,  but  the 
prisoner  was  reprieved. 

(g)  4  Bla.  C.  181 ;  1  East,  P.  C.  S7l. 

(h)  1  Hale,  4S5;  4  Bla.  C.  iSl. 

(i)  4  Bla.  C.  181. 

(k)  9  Geo.  IV.  c.  51,  s.  10,  which  enacto 
that  '*  no  punishment  or  forfeiture  shall  he 
incurred  by  any  person  who  shall  kill 
another  6y  mtf/brtvtic  arinku  ovfn  ddfn 
or  in  any  other  manner  without  felony. 
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ciprocal  defence  of  such  as  stand  in  the  relations  of  hnsbsnd    chap,  vtl 
and  wife,  parent  and  child,  and  master  and  servant,  is  sanctioned  parties,  flee 
by  law.    In  these  cases,  if  the  party  himself  or  any  of  these  his 
relations  be  forciUy  attacked  in  his  {lersoa  or  property^  it  is 
lawful  for  him  to  repel  force  by  force,  for  the  kw  in  these  cases 
respects  the  passions  of  the  human  nmid,  and  makes  it  lawM 
in  him,  ivhen  external  pi^lenee  is  offered  to  -a  man  himself  or 
those  to  whom  he  bears  so  near  a  connection,  to  do  that  imme- 
diate justice  to  which  he  is  prompted  by  nature,  and  which  no 
prudential  motires  are  strong  enough  to  restrabi.  (/)    It  con- 
siders diat  the  future  process  of  law  is*  by  no  means  an  adequate 
remedy  for  injuries  accompanied  with  force;  since  it  is  impos- 
sible to  say  to  what  wanton  lengths  of  rapine  or  cruelty  outrages 
of  this  sort  might  be  carried,  unless  it  were  permitted  to  man 
immediately  to  oppose  one  violence  wiA  another.    But  care 
must  be  taken  that  the  resistance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention,  for  if  it  do,  then  the  defender 
himself  would  become  an  aggressor,  (m)    The  battery  in  de- 
fence of  self  or  a  relation  must  be  such  only  as  is  necessary  for 
the  preventingyWttre  purpose ;  for  if  it  were  excessive  the  prior 
assault  ¥rill  be  no  justification;  thus  a  man  cannot  justify  a 
mayhem  for  every  assault,  as  if  A.  strike  B,,  the  latter  cannot 
justify  drawing  his  sword  and  cuttmg  off  ^.'s  hand,  (n)    But  if 
the  first  assault  be  very  violent,  continued  by  means  either 
actually  or  apparently  to  the  assailed  party  putting  his  life  in 
danger,  then  even  a  mayhem  may  become  justifiable  or  be 
excused,  (o)    So  no  man  is  required  to  remain  defenceless  and 
suffer  another  to  beat  him  as  long  as  he  pleases  without  re- 
sistance, although  it  is  evident  that  the  other  did  n6t  aim  at  his 
life,  but  he  may  lawfuUy  exert  so  much  force  as  is  necessary 
to  compel  him  to  desist.    It  is  not  unlawful  for  a  man  to*  strike 
and  beat  with  or  use  whatever  force  may  be  sufficient  to  prevent 
another  from  beating  him  (short  of  intentionally  wounding  or 
ailing  [him,  unless  for  the  necessary  preservation  of  his  own 
life,)  provided  he  cannot  escape  from  the  blows  by  any  other 
less  violent  means,  and  did  not  bring  upon  himself  such  iB- 
treatment  by  his  own  illegal  act.  (p)    And  therefore  it  should 
seem  tbat  under  such  circumstances,  if  the  stroke  in  self-defence 
be  not  given  by  a  dangerous  or  improper  weapon  of  defence, 
and  death  should  unfortunately  and  accidentally  ensue  from 

(0  t  Bol.  Ab.  546-  (o)  ButUr  ▼.  Austin,  1  Rol.  Rep.  19; 

(m)  f  Rol.  Ab.  546;  S  Bla.  C  3,  4.  DmiM  t.  Luey,  Sid.  946;  Newman  r. 

(n)  Cook  y.  Beal,  1  Ld.  Rayni.  177 ;  Smith,  t  Salk.  64S  ;  3  Id.  46,  8.  C. 

Bol.  N.  P.  18.  (?)  1  Ewt,  P.  C.  i7f,fB6,  SS7. 
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CHAP.  vir.  guchr  mere .  selMefence^  (and  not  from  retaliation  or  after  the 

Parties,  &c.  assault  was  over,  wliicb  is  scarcely  ever  excusable^  (9)  such 

■"  death  would  be  attributed  to  misadventure  or  misfortune  and 

not  punishable,  being  unintentional  in  the  party  striking,  who 
was  in  that  instance  doing  no  more  than  he  lawfully  might,  (r) 
It  seems  that  the  mere  offer  of  a  person  to  strike  another  is 
sufficient  to  justify  the  latter*s  striking  him  first,  for  he  need  not 
wait  till  the  other  has  actually  struck  him.  («)  It  has  been 
reported  to  have  been  resolved,  that  when  a  person  is  assaulted 
or  beaten  in  a  church  or  church-yard,  it  is  not  lawful  for  him 
to  return  blows  in  his  own  defence  as  he  may  elsewhere.  (/} 
But  at  least  as  to  the  latter  such  a  decision  appears  scarcely 
reasonable*  (0 

But  in  cases  of  mere  assault  and  battery,  where  the  life  of  a 
party  is  not  in  danger,  however  unjustifiable  the  conduct  of  the 
assailant  may  have  been,  no  dangerous  instrument  or  means  of 
defence,  such  as  a  sword,  or  knife,  or  a  loaded  pistol,  should  be 
even  produced,  except  to  intimidate,  much  less  should  be  used; 
.and  if  used,  and  the  death  of  the  assailant  should  ensue,  the 
party  killing  will  at  least  be  guilty  of  manslaughter,  (u)  There- 
fore where  a  violent  assault  and  battery  were  plainly  intended 
merely  to  chastise  the  party  for  his  supposed  misbehaviour,  and 
there  appeared  no  intent  to  afiect  his  /(/!?,  his  killing  the  as- 
sailant with  a  ^-jii/c  was  holden  not  to  be  lawful  or  excusable 
under  the  plea  of  self-defence,  but  amounting  at  least  to  man- 
.slaughten  (t)  And  if  A.y  without  any  weapon,  strike  J3.,  and 
J5.  retreat  to  a  wall  and  then  stab  A.y  that  will  be  manslaughter, 
for  it  cannot  be  inferred  from  the  bare  act  of  striking  without 
any  dangerous  weapon,  that  the  intent  of  the  aggressor  was  to 
kill  the  party  stricken.  And  without  there  be  a  plain  manifes- 
tation of  that  or  some  other  felonious  intent,  no  assault  however 
violent  will  justify  killing  the  assailant,  (y)  So  where  a  dispute 
had  arisen  relative  to  the  payment  of  the  rent  of  a  house,  and 
after  a  good  deal  of  discussion,  in  the  course  of  which  Ae 
plaintiff  had  made  use  of  some  irritating  expressions  and  had 
given  the  defendant  a  slight  blow  on  the  shoulder  with  his  fist, 
3nd  thereupon  the  latter  took  up  a  heavy  bar  of  iron,  weighing 
at  least  20  lb.,  and  struck  the  plaintiff  a  severe  blow  upon  the 


'q)  Barfoot  v.  Reynolds,  S  Stra.  953,  c.  4,  s.  t,  as  to  striking,  &c  in  church  or 

V)  NaiUrr's  cas*^  1  East,  P.  C.  <86,  «87 ;  church- vard. 

it  M  tliere  put  doubtfully,  but  the  law  (u)  Nailor's  cote,  1  East,  P.  C.  285. 

seems  clearly  so.  SBC,  S87.  276,  277  ;  Bull.  N.  P.  18;  Ccak 

(f)  Bull.  N.  P.  18;  «  Roll.  Ab.  647,  v.  Beat,  1  Ld.  Ra^m.  177. 

J.  37.  (Jt)  I^aihr*i  ease,  I  East,  P.  C.  976,  tTT. 

(t)  Fruncitv.  Ley,Cro.  J.  S67  ;  Hawk.  (y)  Kailor^i  eeuf,  1  East,  P.  C.  l76, 

P.  C,  c.  rJ,  s.  28;  see  6  &  6  Edw.  VI.  277,.  273  j  1  Hale,  484. 
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head,  by  which  he  was  knocked  to  the  ground  and  his  life  put    chap.  vir. 
in  danger;  it  was  held  in  the  Scotch  court  that,  although  the    p^a""J"&c''. 

plaintiff  was  the  first  aggressor,  yet  the  slight  blow  which  he  

had  given  could  not  justify  the  violent  assault  which  was  made 
in  return,  and  that  therefore  the  plaintiff  was  entitled  to  the 
recovered  damages  of  150/.,  besides  the  amount  of  thesurgeon's 
bill  and  expenses ;  and  upon  an  appeal  the  House  of  Lords 
affirmed  such  decision;  (t)  a«d  upon  the  same  principle  it  has 
been  held,  that  in  answer  to  a  plea  of  justification  in  defence 
of  possession,  it  may  be  replied  and  proved  that  the  battery 
was  excessive,  (a) 

The  cases  of  illegal  arrest,  or  attempts  to  arrest  a  party  under 
an  illegal  writ  or  warrant,  or  to  break  open  an  outer  door,  where 
the  assailant  was  killed,  and  which  will  hereafter  be  fully  noticed, 
are  of  this  nature,  for  the  party  intended  to  be  arrested  knew 
that  the  aggressor  meant  only  an  illegal  imprisonment  and  not 
an  attack  upon  his  life  or  other  felony,  and  therefore  he  was 
guilty  of  manslaughter  in  shooting  the  aggressor,  though  he 
was  acting  manifestly  unlawfully.  (6) 

In  no  case  is  the  proof  of  a  plaintiff's  first  assault  in  support 
of  a  plea  of  son  assault  demesne  any  excuse,  if  the  retaliation 
by  the  defendant  were  excessive  an^  bore  no  proportion  to  the 
necessity  or  to  the  provocation  received,  (c)  In  short,  the  ex^ 
tent  of  the  means  of  self-defence  depends  on  the  occasion,  and 
though  it  is  not  necessary  or  usual  to  plead  that  the  defendant 
gently  laid  hands  on  the  plaintiff  to  prevent  his  attack,  yet  the 
battery  and  resistance  can  no  longer  be  used  than  whilst  neces- 
sary to  prevent  the  aggressor  from  repeating  or  renewing  his 
attack  at  or  about  the  same  time;  and  if  in  se^f-defence  there  be 
an  unnecessary  or  excessive  wounding  or  battery  more  than 
necessary  to  resist  the  assulant,  and  prevent  or  disable  him 
from  further  injury,  the  defendant  himself  will  be  liable  to 
make  compensation  for  his  excess,  (^2)  or  may  be  otherwise  pu«  - 
nishable.Ce)  The  plea  justifying  a  battery  or  wounding  in  self- 
defence,  must  be  that  the  plaintiff  assaulted  the  defendant  and 
would  have  (not  had)  beat  and  illtreated  the  defendant  if  he 
had  not  immediately  defended  himself  against  the  plaintiff,  and 
that  therefore  he  did  so  defend  himself  and  in  so  doing  com- 


(s)  Dtwie  V.  Douglast,  1  Shaw's  Rep.         (e)  1  East,  P.  C.406. 
195.  (</)  Newman  ▼.  Smith,  t  Salk.   642; 

(a)  King  v.  TAhart,  Skiiu  387  ;  Statle  Cook  ▼.  Beal,  1  Lord  Raym.  177  ;  Bui.  N. 

V.  Darfwd,  Lulw.  1136;  poU,  600,  n.  (p).  P.  18 ;  Dale  v.  Wood,  7  Moore,  33  ;  Gilb. 

(6)  Capt,  Nestor's  casi,  ante,  34,  n.  (m) ;  C.  P.  154 ;  Weaver  v.  Btuh,  8  T.  R.  8l .  . 
and  post,  as  to  resistance  of  illegal  process.  (e)  1  East,  P.  C  ^93. 

vol..  I.  R  R     t 
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CHAP.  vn.  mitted  tbe  battery  and  trespasses  complained  of ;(«)  and  upon 
PAimM*ie7.  ^  traverse  of  such  plea,  or  at  all  events  upon  a  new  amgn- 
mei!t,(y)  tbe  jury  will  have  to  determine  whether  more  vio- 
lence was  committed  or  continued  by  the  defendant  than  was 
proper  in  self-defence ;  considering  however  that  the  aggressor 
made  the  first  wrongful  attack,  and  rendered  defensive  mea- 
sures necessary,  and  excited  the  heat  and  resentment  of  the 
other,  the  degree  of  violence  in  self^efence  will  not  be  very 
nicely  weighed  md  will  in  general  be  excused  by  a  jury,  unless 
the  defendant  has  improperly  and  without  reasonable  fear  of 
his  own  life  being  in  danger,  used  dangerous  weapons  and  has 
attacked  the  assailant  when  all  occasion  for  forcible  measures 
of  defence  has  ceased. 

Mnch  less,  as  observed  by  Blackstone,  will  the  natural  right 
of  defence  imply  or  permit  a  right  of  attacking  or  retaliating; 
Ibr,  instead  of  attacking  one  another  for  injuries  past  or  im- 
.  pending^  men  need  only  have  recourse  to  the  proper  tribunals 
of  justice,  either  for  sureties  of  the  peace  or  by  action  or  other 
proceedings  for  compensation;  and  they  therefore  cannot 
legally  exercise  this  right  at  preventive  defence  but  in  sudden 
and  violent  cases,  when  certain  and  immediate  suffering  would 
be  the  consequence  of  waiting  for  the  assistance  of  the  law.(^) 
It  is  not  every  trifling  assault  that  will  justify  a  grievous  and 
iasmediato  mayhem,  such  as  cutting  off  a  leg  or  hand,  or  biting 
off  a  joint  of  a  man*s  finger,  unless  it  happen  accidentally  with- 
out any  cruel  or  malignant  intention^  or  whilst  the  blood  was 
heated  In  the  sou£9e ;  but  it  must  appear  that  the  assault  was 
in  some  degree  proportionable  to  the  mayhem.  (A) 

Secondly,  muiual  combat  upon  sudden  quarrel.  With  regard 
to  homicide  in  self-defence,  where  no  felony  was  intended  by 
the  party  killed,  this  occurs  when  death  ensues  firom  a  combat 
between  parties  on  a  emdden  quarrel  and  not  premeditated.  (I) 
When  H  \m  premeditated^  as  in  the  case  of  agreed  duels,  it  is 
mimler,  (A)  or  if  on  an  agreed  bosdng-^natch,  it  is  at  least  man- 
daughter.  (/)  In  order  to  reduce  the  offence  from  manslaughter 
to  self'defenee  upon  chanee  medly  (now  dispunishable,  not  even 
nominally,)  (i?i)  It  is  incumbent  on  the  party  to  prove  two  things^ 


■»"i- 


(«)  See  Fleafl,  Co.  Ent.  644 ;  2  Saund. 
5 ;  Winch.  llSl ;  Pleaders'  Assist.  447 ; 
1  Ross.  C,  L.  )50 ;  t  Id.  56 ;  Tretu. 
S69>  970;  Com.  Dfg.  Pleader,  ^  M.  15. 

(jf)  Whether  a  special  replication  Is 
necessary  or  not,  see  1  Chit.  PI.  6t5,  n. 
(if);  ptfsr,  600,  n.  0>). 

<g)  4  Bla.  C.  184, 186. 

(ft)  1  Eaati  ?•  C.  40«;  1  Barn's  J. 


273  ;  5  Bum's  J.  714. 

(»)  1  East,  P.  C.  279 ;  4  Bla.  C.  184. 

(k)  Jtex  r.  PhilHps,  6  East,  464;  1 
East.  P,  C.  283,  284. 

(0  Hunt  V.  Bell,  1  BIng.  Rep.  f ;  4 
Bla.  0.  183;  Vex  v.  Perldm,  4  Car.  & 
P.  537 ;  Rex  v.  Bellingham,  1  H,  &  R. 
M.  C.  127  J  ante,  36,  n.  (g). 

(m)  9  Geo.  4,  c.  31 ,  s.  10,  onfi^  34^  d.  (n). 
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Ifll)  that  befbve  a  mortal  stroke  given  he  had  declined  any  fut^   chap.  vii. 
ther  combat,  and  had  retreated  as  ftr  as  he  could  with  safety ;    pIbtuJI^&c. 

and  IMly,  that  he  then  killed  his  adversary  through  mere  neces-^ — 

sily,  in  order  to  avoid  his  own  immediate  death,  (a) 

With  respect  to  defence  against  an  attack  of  ummaUiif  9l 
dog,  accustomed  to  bite  mankind,  attack  a  party,  he  may  in  tdf-- 
defenoe  shoot  him,  but  only  whikt  in  impending  danger  from 
the  attack  and  not  afterwards,  (o) 

If  two  persons  be  by  misfortune  in  peril  of  life  one  may,  if 
essential,  adopt  means  to  preserve  his  own  life,  though  it  wiD 
probably  occasion  the  death  of  the  other;  as  where  two  persons 
having  been  shipwrecked  and  getting  on  the  same  plank,  which 
was  not  sufficient  to  save  both,  one  may  thrust  the  other  from 
it  though  he  be  thereby  drowned.  (/>) 

Sdly.  A  man  may  repel  force  by  force  in  defence  of  his  JRsr-  sdiv.  Defence 
stmal  Property,  and  even  justify  homicide  against  one  who  '*^'^*^'  ^^ 
manifestly  intends  or  endeavours,  by  violence  or  surprise,  to 
commit  a  known  fdony,  as  robbery  ;(g)  but  as  we  have  seen 
homidde  cannot  be  justified  in  preventing  a  mere  pickpocket, 
because  that  is  not  a  forcible  felony,  (r)  If  a  party  come  merely 
as  a  trewptuser  without  any  colour  to  take  the  goods  of  another, 
it  is  lawM  to  exert  such  force  against  him  (even  widiout  pre« 
vious  request  to  restore  the  goods)  as  may  be  necessary  to  make 
him  desist.  {$)  And  a  party  may  justify  even  a  battery  by 
diowing  that  he  committed  it  to  restrain  the  aggressor  from 
taking  or  destroying  bis  goods,  (^)  or  from  taking  or  rescuing 
cattle  or  goods  in  his  custody  upon  a  distress,  (»)  or  to  retake 
personal  property  illegaDy  taken  away  or  detained,  (t)  But  in 
so  doing,  no  unnecessary  degree  of  force  should  be  used,  for 
otherwise  if  the  aggressor  be  killed  it  would  be  manslaughter,  (y) 
or  even  murder,  if  a  deadly  or  dangerous  weapon  were  used,  (t) 

A  man  cannot  justify  maiming  another  in  defence  of  his  pos- 
session, but  only  in  defence  of  his  person.  This  restriction 
however  cannot  be  intended  to  extend  to  cases  where  a  man 
defends  himself  against  a  known  felony ,  threatened  to  be  com- 
mitted with  violence  against  his  property,  (a)     Lord  Coke 

(n)  1  East,  P.  C.  S79, 280.  628. 

(0)  CUsrht  Y.  WibOer^  1  Car.  &  P.  106.  (0  S  Rol.  Ab.  549,  b.»  7. 

(p)  1  Enat,  P.  C.  294.  (u)  Id.  L.  10 ;  «  Bro.  Ent.  260. 

{q)  1  East,  P.  C.  271  to  273.  {x)  Higgint  v.  Andrews,  %  RoL  iUp.  66 ; 

(r)  Ante,  590,  n.  (l) ;  1  East,  P.  C.  273.  Masten  and  PoeUt^saue,  Id.  208 ;  W0avn 

(s)  1  Hale,  473  to  486 ;  Green  v.  God-  ▼.  Bmh,  8  T.  R.  78. 

dard,  %  Salk.  64t  i    1  Bast,  P.  C  272>  (y)  1  East,  P.  C.  279. 

288,  289 ;  Regma  ▼.  Mawgridg$,  Kdioge,  (%)  Id,  288. 

132,  cited  in  BMt  ▼.  Hoibrook,  4  Bing.  (a)  Id.  402. 
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CHAP.  vil.  states  the  distinction  between  the  defence  of  the  person  and 
Partixs,  &c.  defence  of  the  possession  of  goods  or  land^  and  that  in  defence 
of  the  former  a  mayhem  or  wounding  may  be  justified,  but 
only  an  assault  and  battery  in  defence  of  property  ;(6)  and  the 
plea  in  the  latter  should  allege  that  no  more  damage  was  done 
than  was  necessary  for  the  purpose  to  be  effected,  (c) 

The  7  &  8  Geo.  4,  c.  29,  s.  63,  and  7  &  8  Geo.  4,  c.  30, 
s.  S8,  authorize  the  owner  of  personal  or  real  property  ^^  about 
to  be  stolen^  or  illegally  taken,  or  wilfully  injured,  and  his  ser- 
vants, or  any  person  authorized  by  him,  to  apprehend  the 
offender  found  committing  the  offence,"  and  it  has  been  decided 
under  the  former  enactpaent,  that  if  the  servant  of  the  owner  of 
property  find  a  party  actually  committing  an  offence  under 
that  act  and  apprehend  him,  and  whilst  taking  the  offender 
to  a  magistrate  such  party  kill  him,  this  will  be  murder ;  but 
that  if  the  servant  either  did  not  see  him  in  the  actual  commis- 
sipn  of  the  offence,  or  be  taking  him  to  any  other  place  than 
before  a  magistrate,  the  resistance  would  not  be  murder.  (c()  So 
as  in  the  case  of  self-defence  it  is  not  lawful  to  repeat  or  make 
any  blows  after  the  wrongful  attack  is  ended ;  so  in  defence  of 
personal  property  it  is  not  justifiable  to  do  any  act  which  can  no 
longer  be  of  utility ;  and  therefore  where  a  defendant  in  pleading 
justified  shooting  a  dog  because  the  dog  was  worrying  his  fowl 
and  could  not  otherwise  be  prevented  he  must  prove  that  the 
dog  was  in  the  act  of  worrying  the  fowl  at  the  very  moment  he 
shot  him;  and  therefore  where  the  shooting  of  the  dog  having 
been  proved,  the  defendant's  counsel  said  he  should  prove  that 
just  before  the  dog  was  shot,  he  being  accustomed  to  chase  the 
defendant's  poultry,  he  was  worrying  the  fowl  in  question,  and 
that  he  had  not  dropped  it  from  his  mouth  above  an  instant  when 
the  piece  was  fired ;  Lord  Ellenborough  said  this  would  not 
make  out  the  justification,  as  it  was  necessary,  to  justify  the 
shooting,  to  aver  and  prove  that  the  dog  was,  at  the  time  of 
shooting,  in  the  very  act  of  killing  the  fowl  and  could  not  be 
prevented  from  effecting  his  purpose  by  any  other  means;  {e) 
and  where  the  owner  of  sheep  which  had  been  worried  by  a 
dog,  shot  the  dog  when  in  another  fields  and  after  the  worrying 
was  over,  it  w&s  held  that  this  was  illegal,  as  not  done  in  pro- 
tection of  his  property.  (/) 


[h)  t  Inst.  316.  Cnr.  &  P.  568. 

\c)  Bird  V.  Holbnok,  4  Bing.  633.  (/)  WelU  v.  Hea^,  4  Car.  &  P.  .568 ; 

[d)  Rex  V.  Cumin,  3  Car.  &  P.  397.  and  see  ante, 593,  594,  as  to  the  illegaKtj 

f«)  Ttaticn  v.   Brown,   1   Campb.  41  ;  of  continntng  defence  after  the  neceuitjr 

^arring.  Rep.  106;  WeUt  v,  Htad^  4  has  ceased. 
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3.  With  respect  to  the  defence  or  protection  of  the  possession    CHAP.  VII. 
of  R€€U  Property f  although  we  have  seen  that  it  ^justifiable  even    PAKTiB8r& J. 


to  kill  a  person  in  the  act  of  attempting  to  commit  d^forciblefela*  s  n  fe  f 
ntfi  as  burglary,  housebreaking,  arson,  or  riotous  demolition  of  a  Rcoi  P^erty. 
house^  since  such  offences  endanger  also  the  perj^on  of  the  occu- 
pier 'y  ig)  yet  this  is  is  only  when  the  party  in  possession  is 
wholly  without  fault ;  therefore,  where  A.^  with  many  othei's, 
had,  on  pretence  of  title,  forcibly  ejected  B.  from  his  house, 
and  jB.  on  the  third  night  returned  with  several  persons  to  re- 
enter, and  one  of  B's  friends  attempted  to  fire  the  house, 
whereupon  one  of  ^.'ff  party  shot  one  o{B.*s — this  was  held 
manslaughter  in  ^.,  because  his  entry  and  holding  with  force 
was  illegal;  though,  if  ^4.  had  been  in  possession  by  lawful 
means,  the  killing,  in  resistance  of  arson,  would  have  been 
justifiable,  (k) 

When  a  forcible  attack  is  made  upon  a  dwelling-house  of 
another,  without  any  felotdous  intent^  but  barely  to  commit  a 
trespass,  although  it  is  in  general  lawful  to  oppose  force  by  * 

force  when  the  former  was  clearly  illegal,  (i)  yet  great  caution 
must  be  observed ;  for  before  a  person  turns  out  or  excludes 
another  from  entering  a  particular  house  or  room,  he  must  be 
well  assured  that  himself  has  a  better  right  to  the  possession 
than  the  party  to  be  excluded,  and  that  the  latter  has  no  right 
to  be  present;  and  therefore,  if  the  exclusion  be  from  a  vestry- 
meeting,  it  must  be  certain  that  the  meeting  was  duly  holden.(£) 
In  all  these  cases  ako  much  caution  must  be  observed  in  the 
mocks  of  resisting  the  intruder  or  in  turning  him  out ;  (/)  for 
if  there  be  any  excess,  the  party  guilty  of  it  may  be  liable  to 
an  action  and  to  criminal  punishment ;  and  in  answer  to  a  plea 
justifying  a  battery  in  defence  of  possession,  the  plaintiff  may 
reply  and  prove  that  the  battery  was  excessive ;  {m)  as  if  a  tres- 
passer being  upon  a  ladder  the  occupier  shake  him  off,  and  in 
the  fall  the  plaintiff  break  his  leg;(n)  and  a  plea  of  mofi^er 
manus  iwposuit,  in  order  to  turn  the  plaintiff  out  of  the  de- 
fendant's house,  where  he  continued  against  his  willj  is  no 
answer  to  a  charge  against  the  defendant  of  striking  the  plain- 
tiff repeated  blows,  and  with  violence  several  times  knocking 


(g)  Ante,  689 ;  1  East,  P.  C.  271,  «87.  Car.  637,  B.C. 

(h)  Case  of  Drayton  Basset,  1  Hale,  440,  (m)  King  v.  Tebbart,  Skin.  387 ;  Searle 

^%  ;  1  East,  P.  C.  259,  277.  v.  Darford,  Latw.  1436  ;  Gregory  v.  liiUi 

(t)  Weaver  v.  Buth,  8  T.  R.  78.  8  Term  Rep.  299  ;   Johnson  v.  Nortkwood, 

(1c)  Dobson  V.  Fussey  and  others,  7  Ding.  1  J.  B.  Moore,  420. 
305.  (n)  ColUns  v.    Ken'uon,    Saver,   138, 

(0  Cook*s  ca$9, 1  East,  P.  C.  287  j  Cro.  cited  in  Gregory  v.  Hili,  8  T.  R.  300. 


ffiO  RRURmsa  BY  ACTS  W  PAHriBS 

CHAJP.irii.   liiati  down  s  (o)  fuad  in  trespass,  for  throwing  water  over  the 
^j!^^il  plaintiff  and  her  apartment,  it  is  no  plea  that  she  was  es* 

deavouring  to  obstruct  the  defendant  s  aocieat  window,  and 

that  he  threw  the  water  to  prevent  lier  firom  so  dobg*  (p)  So 
if  ^.  in  defence  of  his  house  kUI  B^  when  he  was  onljr  a  A«o- 
poi^^t  and  endeavouring  to  make  an  unkwAil  entry,  it  ie  aS 
least  manslaughter,  wiless  diere  were  dangcv  of  if.'a  life,  (f )  So 
where  the  prisoner,  an  officer  in  the  army,  shot  a  dieriff*s 
officer  whilst  iUegatty  breaking  open  an  outer  door  of  the  pit 
soner^  house  to  arrest  hinw  he  was  convicted  of  manalaughief 
and  sentenced  to  he  transported  for  Ufe,  because  the  fflegid  Mt 
of  the  officer  was  a  laere  trespass,  fr)  But  if  JBL,  in  the  befcra* 
mentioned  caie^  had  entered  the  house,  and  A*  had  genlly  laid 
bis  hands  npon  him  to  turn  him  out,  and  then  B*  Imd  tunmd 
upon  him  and  assaulted  him,  and  A.  had  killed  him,  (not  being 
otherwiae  aUe  to  avoid  the  assault,  or  retain  bis  lawful  posscosion) 
it  would  have  been  justifiable  in  self-defence;  and  so  k  had 
'  been  if  &  had  entered  upon  him  and  assaidied  him  Ars^ 

though  his  entry  were  not  with  intent  to  murder  bim,  but 
oidy  as  a  trespasser  to  gain  the  possessioo.  In  such  case,  A» 
being  in  his  own  bouse,  need  not  fly  as  far  as  he  ooold,  as  in 
other  cases  of  sdf«defenee,  for  be  of  right  had  the  pvotecion 
oi  his  house  to  excuse  him  from  flying,  as  that  would  be  to 
give  up  the  possession  to  his  adversary ;  but  in  dmae  eases 
it  is  said  the  homicide  is  rather  emcmsaUe  than  juatifidrie.  (^ 
Ob  the  other  hand,  if  the  owner  of  a  house  be  IdUfed  in  a 
struggle  between  him  and  those  who  unlawfully  sesist  his 
ing  them  out  of  bis  house,  when  they  had  no  right  to 
there,  it  will  be  murder,  {t) 

So,  if  one  enter  into  my  hnd  without  man  lima  iu^lied 
fevce,  or  what  has  been  termed  feree  as  /oti^  '*I  must  firal  rif> 
gu€0  him  to  depart,  before  I  can  lay  hands  oa  him  to  tnm  him 
ottt»  and  if  he  refuse,  I  (the  occupier)  can  only  jus^  sn  mwA 
ferce  as  is  neeeisary  to  remove  him^  and  should  fit st  endeaveyr 
to  lay  bsAds  on  him  mioliUrj  and  if  he  persist  in  eentinning  cm 
the  land,  then4>mM^  to  push  him  out^  and  if  he  dp  not  then 
part,  I  nmy  then  beat  Urn,  and  if  he  be  loo  powoiflil  then  I  (t 


(o^  Gregory  v.  Hill,  8  T.  R.  299  ;  and  Abbott,  J. 
see  Johtuon  ▼•  Northwood,  1  J.  B.  Moore,         (q)  X  Hal^  445»  485 ;    C^oU**  emm, 

4*0,  Cro.  Car.  637  ;  1  East,  P.  a  t87. 

(p)  Simfmn  ▼.  Morris,  4  Taunt,  SJl.         (r)  The  King  v.  Nettor,  at  Hertfbnl, 

In  a  civil  action  in  general,  the  excett  a.d.  1817,  conunBes^  J. 
ahould  be  replied  tpeeiaily  j  Dale  v.  Wood,         (s)  1  East,  P.  C.  SS7  j  Hawl.  b.  1 

7  J.  B.  Moore,  33 ;   Sai/er  v,  Koc}\ford,  31  c,  f8,  s  f 3. 

BlacTi.  1165;  Gak  r.i'Dulnfmple,  t  Car.         (t)  Rex  v.   Wilhughby  and  UMfk^^  1 

&  P.  381 }  1  Ry.  &  M.  118,  S.  C. ;  per  East,  P.  C.  r88. 
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Mcupier)  must  not  use  a  dangerous  weapoDi  bul  musi  first  Call  CHAF.  VIL 
io  aid  other  assisUnce/'(^)  Bu^  '^  burglary,  oxfarcMy  bremk*  ^mS^uI 
ing  open  a  door  or  gate,  it  is  lawful  at  once  to  oppose  force  to  — — — 
force ;  and  if  one  break  down  the  gate  and  come  into  ny  dose 
M  et  armu,  I  need  not  first  request  him  to  be  gone,  but  maj 
lay  hands  wi  him  immediatelyi  and  turn  him  out ;  so  if  out 
oome  fi>rcibly  and  take  away  my  goods,  I  may  immediately 
oppose  him,  for  there  may  be  no  time  to  make  a  previous 
request,  and  if  the  own»  be  assaulted  or  beaten^  he  may, 
under  circumstances,  justify  a  wounding  or  mayhem  in  adfi* 
defence,  (x)  This  distinction  between  an  entry  with  wjfmai 
force,  and  an  entry  only  with  implied  force,  with  xegard  to  a 
trespass  on  land,  was  laid  down  in  an  old  report,  and  confirmed 
in  subsequent  cases ;  {y)  and  the  distinction  more  strongly  ap- 
plies to  an  entry  into  an  house,  (z)  If  a  person  enter  a  dbureh 
or  a  house  and  make  a  disturbance  or  noise  there*  he  may  be 
removed,  but  after  he  has  been  turned  oat,  a  subsequent  impri- 
sonment cannot  be  justified,  unless  the  wrong-4oer  be  guSty  of 
a  breach  of  the  peace  in  view  of  a  peace  officer,  and  be  taJcea 
by  him  before  a  justice  on  that  account,  (a) 

It  is  a  common  doctrine  that  a  party  may  justify  a  bmtierjf, 
by  showing  that  he  committed  it  in  defence  of  his  possession,  as 
for  instance  to  remove  a  trespasser  out  of  his  dose  or  bouse,  (i) 
or  to  prevent  him  from  entering  it,  (e)  or  to  i^train  him  fixua 
taking  or  destroying  his  goods,  (d)  from  taking  or  rescuiiig 
cattle  or  goods  in  his  custody  upon  a  disti'ess,  (e)  or  to  retake 
personal  projperty  improperly  detained  or  taken  away.  (/)  But 
the  term  baUery  must  here  be  limited  to  only  that  degree  of 
violence,  and  the  use  of  such  weapons  only  that  may  bo 
absolutely  essential  to  efiect  the  oIy||ect,  and  no  more* 

(x)  Per  cur.  Green  v;  Goddard,  t 
Sdk.  641 ;  Wuam  y.  h^,  8  T.  R.  7S, 
357  ;  3  Rol.  Ab.  548, 1.  35,  45  »  Tully  v. 
Bad,  \  Car.  &  P.  6 ;  and  see  per  Best,  3», 
in  Iktt  V.  WWtts,  S  Bar.  &  Aid.  S04; 
Bird  Y.  Holbrook,  1  Moore  &  P.  607;  4 
BiB^.  S{8y  o*  €/• 

(v)  Grun  v.  Gaidard,  S  Salk.  641, 
and  other  cases  List  note. 

(s)  l\Ufy  V.  Rgsfd,  )  Car.  &  P.  Rep. 
6 }  ScarU  V.  Darfordt  Lutw.  1435  i  Hard. 
358,  S.C* 

TuUy  T.  Reed,  1  Car.  &  P.  6.  This 
was  an  aetkm  for  assaotttng  and  beating 
the  plaintiff,  in  which  the  defendant 
pleaded  the  gpneral  issuw,  and  a  spedal 
plea  of  tnalUir  manut  iwtpomii. 

Evidence  wb4  gWeo  of  the  assauit  on 
the  part  of  the  plaintiff,  aud  evidence  in 
support  of  the  special  plea  was  given  on 
the  part  of  the  defendant. 


Park  J.  laid  it  down  as  clear  Uw,  that 
if  a  person  cmeii  anotbei't  hoase  wvlh 

force  and  violence,  tlie  owner  of  the  J^cmim 
may  justify  turning  him  out,  (using  no 
more  foice  than  is  neoaaauy,)  wktbMi  s 
previous  request  to  depart;  but  if  tks 
person  enters  quietfj,  the  other  party  can- 
not jtstify  turning  him  oul^  witboot  • 
previous  request  to  depart.  Verdict  lor 
the  defendant. 

(a)  WUUa3my.GauiUr,^BMC.6Q9i 
4  D.  &  R.  217,  S.  C. ;  Price  v.  Severn, 
7  Bing.  316. 

(b)  Searte  ▼.  Durford,  Lutw.  1435; 
Hard.  358 ;  Tully  v.  Reed,  1  Car.  &  P.  6. 

(c)  S  Rol.  Ab.  548,  L  25. 

(d)  Id.  ibid. 

(e)  Id.  L  to ;  2  Bro.  Eat.  S60. 

•  (J  )  Higgitu  V.  Andrewi,  t  ReK  Rap, 
56 ;  Idiattrt  and  PiwiiVs  cane,  Id*  SOS  i 
Weaver  v.  Bwh,  8  T.  R.  78. 


60S  REMEDIES  BY  ACTS  OF  PARTIES 

CHAP.  VIL        tn  general,  vfhen  the  iregpass  is  barely  against  the  land  of 

Pakt^u'&c.   another  or  the  property  thereon,  the  law  does  not  admit  the 

"""■""""■"""■^  force  of  provocation  sufficient  to  warrant  or  excuse  the  owner 

in  making  use  of  any  deadly  or  dangerous  weapon  ;  as  if  upon 
the  sight  of  one  breaking  his  hedges,  the  owner  take  up  an 
hedge  stake,  and  knock  him  on  the  head;  and  kill  him,  this 
would  be  murder,  because  it  was  an  act  of  violence  much 
beyond  the  proportion  of  the  provocation ;  and  still  more  where 
such  or  the  like  violence  is  used  after  the  party  has  desisted 
from  the  trespass ;  but  if  the  beating  (though  unlawful  at  all) 
were  with  an  instrument  or  in  a  manner  not  likely  to  kill  or 
wound,  it  would  only  amount  to  manslaughter ;  and  it  is  even 
lawful  to  exert  such  a  degree  of  force  against  a  trespasser^  who 
comes  without  any  colour  to  take  the  goods  of  another,  as  is 
necessary  to  make  him  desist,  (g)  Lord  Coke,  as  has  already 
been  observed,  takes  the  distinction  between  the  degree  of 
force  that  may  be  used  in  defence  of  the  person  and  in  defence 
of  goods  or  land ;  in  the  former,  a  mayhem  or  wounding  may 
be  justified,  but  in  the  latter  only  an  assault  and  battery.  (A) 

It  was  recently  held  that  a  person  set  to  watch  a  yard  or 
garden  is  not  justified  in  shooting  one  who  comes  into  it  in  the 
night  time,  even  if  he  should  see  him  go  into  his  master's  hen- 
roost, for  he  was  not  in  the  actual  commission  of  a  felony ;  but 
that  if,  from  the  conduct  of  the  party,  he  have  fair  ground  for 
believing  his  own  life  in  actual  and  immediate  danger,  he  might 
then  be  justified  even  in  shooting  him.  (i)  And  we  have  seen, 
that  if  a  stranger,  having  entered  without  any  felonious  design, 
conceal  himself  in  an  house  at  night,  and  there  be  an  alarm 
of  thieves,  the  occupier  will  be  wholly  excused  in  killing  him, 
upon  the  supposition  that  he  was  a  thief.  (Jt)  If  a  party  be  seen 
I  entering  an  out-house  at  night,  with  intent  to  commit  a  felony, 
and  the  owner  immediately  afterwards  apprehend  him  con- 
cealed in  a  neighbouring  garden,  with  a  drawn  sword  in  his 
hand,  and  the  offender  cut  and  wound  the  owner,  it  was  held 
that  he  was  guilty  of  a  felonious  cutting  under  Lord  Ellen- 
borough's  Act.(/)  But  the  throwing  down  a  ladder  upon 
which  a  mere  trespasser  is  standing  on  the  land  of  another,  is 
not  justifiable,  and  therefore,  where  the  defendant  to  an  action 


(g)  1  East,  P.  C.  288,  289  ;  Fost  291 ;  (t)  jRm  r.  ScvlU^,  1  Car.  &  P.  319. 

1  Hale,  473,  486.   See  Simpum  y.  Morris,  (k)  LevetUcase,  Cro.  Car.  538 ;  1  Haki 

4  Taunt.  821  ;  ante,  600,  n.  (p),  as  lo  Oie  42,  474 ;  1  East.  P.  C.  274. 

illegality  of  throwing  water  over  a  pnrty  (/)  Rex  ▼.  Howard,  Car.  Crim.  L.  itSl; 

attempting  to  obstruct  aa  ancient  light.  333 ;  Ry.  &  M.  C.  C.  207,  S.  C. 

{h)  %  Inst.  316. 
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of  trespass,  for  shaking  plaintiff  from  a  ladder  and  breaking    CHAP.  Vli. 
his  leg,  pleaded  that  the  ladder  and  the  plaintiff  were  wrong-    p"B*°i"&c* 

fully  on  his  land,  and  that  he  gently  shook  the  ladder^  and " 

the  plaintiff  thereby  fell  and  broke  his  leg,  upon  demurrer 
Denison,  J«  said,  as  only  the  ladder  was  in  the  present  case 
damage  fe€$sant,  it  was  no  more  lawful  to  throw  this  down 
whilst  the  plaintiff  was  upon  it,  than  it  is  to  distrain  a  horse 
damage  fectsant  whilst  a  man  is  upon  the  horse's  back,  which 
is  illegal,  (m) 

S05  though  it  is  legal,  after  a  civil  request  to  depart,  to  push 
or  pull  a  trespasser  from  a  messuage  or  land,  (»)  yet  all  force, 
and  particularly  imprisonment  without  warrant,  must  cease 
immediately  that  object  has  been  effected,  or  the  occupier  and 
others  assisting  him  will  be  trespassers ;  as  where  the  plaintiff 
irreverently  made  a  disturbance  in  a  church  during  divine 
service,  and  the  defendant,  a  constable,  took  him  out  of  the 
church,  and  continued  to  detain  until  the  sermon  was  over, 
it  was  held  that  the  latter  imprisonment  was  illegal,  (o)  So, 
where  the  plaintiff  had  violently  entered  a  public  house  after 
the  pr<^r  hours,  and  the  defendant  sent  for  a  constable,  and 
forced  him  out,  but  also  subsequently  detained  him,  it  was  held, 
that  as  the  constable  had  no  view  of  a  breach  of  the  peace,  and 
the  plaintiff  had  not  committed  a  felony  ^  the  imprisonment  was 
illegal,  (p) 

With  respect  to  the  Prevention  of  Trespasses  on  Land,  the  What  pmwn- 
general  rule  is,  that  as  far  at  least  as  civil  rights  are  concerned,  ^i][^™^^ 
every  man  may  guard  his  own  land  from  trespasses  and  en-  faud  to  prevent 
croachments  by  any  means  he  pleases,  provided  he  do  not  wbatliMUoe*'' 
thereby  invade  or  interfere  with  the  rights  of  others ;  (j)  and  ™'»*  ^  9^^* 
although  it  is  another  maxim  that  he  must  so  use  his  own  as  to 
do  no  harm  to  others,  that  only  means  no  harm  to  theix  legal 
rights,  and  subject  to  that  qualification,  he  may  occupy  or  use 
his  own  land  as  he  pleases,  (r) 

So  every  person  has  a  right  to  keep  a  dog  for  the  protection 
of  his  house  and  yard,  and  for  that  purpose  may  let  it  loose  At 
night f  and  if  a  person  incautiously  go  into  the  yard  after  it  has 
been  shut  up,  and  he  be  hurt,  he  has  no  remedy,  if)    But  if 


(m)  CoUins  v.  ReiMtoUt  Sayer's  Rep.  of  apprehending  offenders. 

138,  cited  in  Grtgirr^  v.  UxU,  8  T.  R.  300.  (q)  Per  Gibbs,  J.  in  Deane  v.  C/oylon, 

(n)  Green  v.  Goddard,   t  Salk.  641  ;  1  J.  B.  Moore,  241. 

Weaver  ▼.  Bwh,  8  T.  R.  78.  (r)  Id.  24S. 

(o)  WiiUams  v.  Genuier,  8  Ban  &  Cres.  (i)  Foaxk  v.  CopeUmd,  1  Esp.  R.  203 ; 

699 ;  4  Dowl.  &  R.  217,  S.  C.  Deane  v.  Claytott,  1  Moore,  209,  225, 245 ; 

(p)  Rote  T.   Wilton,  1  Bing.   353 ;  8  Bird  v.  Holbrook,  4  Bing.  642 ;  M'Kone 

J.  B.  Moore,  362,  S.  C.;  and  »ee  Fox  v.  ▼.  Wood,  5  Car.  &  P.  1,  post. 
Gaunt,  3Bar.  6c  Adolp-,798;  jtott,  619, 


iM 
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giUlP.  vu,  the  ovwf  knew  die  dog  to  be  ftjrodouf,  aad  leave  hie  ytid 
^K^tT&A^  gate  opeDi  be  nuat  not  let  the  dog  loose  in  the  day  tanej  or  let 
him  have  a  chain  so  long  a»  to  be  able  to  reach  and  hurt  a 
peraon  entering  the  yard^  and  he  aiiould  |^ve  a  verba),  ec 
vntteNBy  or  printed  eantion  against  coasing  too  near^  or  he  vil 
be  UaUe  for  any  daaaage.(/)  In  oue  case  it  was  held,  that 
wheis  a  fierce  and  vicious  dog  is  kept  chained  for  the  defifnw 
of  j^misesy  and  apy  one  incautiously  or  not  kaoving  of  it 
should  go  so  near  as  to  be  injured  by  it^  no  action  can  be  ■■» 
tinned  by  the  person  injured,  though  he  was  seeUag  the  owner, 
with  whom  be  had  business,  {u)  In  a  stiU  later  ease  it  waa  hdd 
that  a  person  is  not  entitkd  to  recover  compenaatioti  fer  aa 
i^iary  rec^ved  from  the  Ute  ol  a  dog  placed  in  a  yard  far  the 
proteetioo  of  outhouses^  unlesa  he  had  such  leanonaHp  and 
juatifiable  cause  for  being  in  the  place  where  the  dog  was  as 
migllt  be  pleaded  in  anawer  to  an  action  of  trespass.  Bntthat 
if  he  had  sucb  caMse,  the  ciroumalanee  of  these  bdas  a  netifie 
on  a  boards  in  large  letters,  warning  poraona  to  "  bcmmre  ^ike 
iQg%*  wiU  not  be  an  answer  to  aA  action  by  him  fot  the  iirpuy, 
if  it  lyppear  that  he  was  not  able  to  read,  and  that  if  no  aaspi- 
QIM be  thiowfa  apoA  the  plaintiff  by  the  de&ndank;  in  audia 
case  it  may  be  taken  that  he  had  such  oanae,  and  he  is  entilkd 
to  aeeovtf ,  provided  the  dog  be  put  in  a  place  fanning  part  ef 
one  entrance  to  the  house  of  the  defendant,  although  tfcwrmay 
be  other  entranaaaof  a  more  piiUic  descr^tion,  by  which  the 
fiaiatiff  aajght  have  pceceededf  and  the  plaintiff,  in  die  parti- 
cuiar  ease,  having  been  injured  by  the  dag  whilat  pveoeediDg 
to  the  defimdant's  house  ion  a  Iwrful  pnvpoae,  recovered  a  ver« 
diet  Ibr  70<.  damegea.  (a^> 


rtkriki 


(0  See  oBte,  455. 

fu)  Bate<  ▼.  CrM&ftf,  M.  T.  1798, 
K.B.  MS.;  3  Bla.  C.  by  Cbitty,  154, 
note  7. 

(t)  Sank  ▼•  B^tMwnu,  4  C.  &  P.  ^9f ; 
jMT  Tiad^l,  C.  J.;  and  aee  M*Kims  v. 
WW,  5  Car.  &  P.  1. 

UndtU,  C.  J.  MTMf,  Tov  etDBot  alter  the 
hff  b/  the  node  of  £paauag  tbe  dedac^r 
tion;  you  mtut  show  that  the  dog  was 
acciutomed  to  bite,  aod  that  tbe  defend • 
aot  knew  it,  before  you  can  throw  upon 
biiu  the  responaibiiiijref  keeping  it  eon 
dsH^  aD.  II  a  rnau  pots  a  £g  ia  a 
gardeu,  walled  all  rouod,  and  a  wrong* 
doer  goes  into  that  garden,  and  is  bitten, 
be  eanoet  ceinplaitt  to  a  court  of  jufttiee  of 
that  wUcb  vaa  broosbt  upea  bim  by  his 
•«Hia€l  The  daffieolty  ia  in  saying  wbe« 
ther,  in  the  paiticalar  plaee,  tbe  meaoe 


adoj^tod  by  tbe  defendant  veie  suftcieat 
We  must  see  first  whether  tbe  plaintiff 
liad  a  jaatiAaUe  and  seaaenaUe  cease  for 
being  on  the  spot,  whether  be  was  there 
without  any  notice,  having  such  cause  ss 
would  jeatif^  bis,  if  bo  bad  an  actisa 
brought  agauist  hioi  as  a  trespasser  for 
being  on  the  defendant's  premises.  It 
seeoM  that  there  are  three  difocaft  «h 
trances  to  the  premises,  one  of  them  man 
public  than  the  rest,  baviag  a  spnag  gale, 
another,  called  the  middle  entrance,  acrou 
a  Md,  the  tttiid  an  entranee  across  Ae 
eowM'ard,  and  through  a  prirafe  gale,  sod 
anotfter  yard  to  the  hovse.  The  pbiiaiiff 
must  have  gone  through  one  of  tbe  last 
twow  Undoubledly  a  OMin  has  a  right  to 
keep  a  fierce  dog  ror  tbe  proteeiMn  uf  bis 
property,  bet  he  baa  no  right  to  pat  the 
dog  in  MKb  s  sitnatioo,  in  the  way  of  ac- 


wixaouT  ueAii  iMSinjk»cu* 


So  Ihoiigh  il  has  been  coamlMed  ilMt  an  ooeiq^er  k«ft  m  irigl^ 
to  idaee  a  mu§Mewm$  bmU  in  hi»  own  ck»e  ivhan  piopMrly 
fenced,  if  no  other  penon  have  a  right  of  entry  to  use  a  way 
or  otherwise  be  Ihereb*  and  that  if  a  trespaaanr  be  kttrt,  he 
will  not  be  mititkd  to  any  ocmpowatien;  (p)  ytitii  thve  bad 
been  a  right  of  common  or  of  way,  or  even  if  a  way  dMn  bad 
been  iwerioudy  permitted*  thou^  not  lagaHy  dabnablct*  and 
the  nae  <^  it  Ittd  not  been  daly  eoMntonnanded>  it  would  be 
otfa^rwiae.  («) 

In  general^  if  d^re  be  a  dangerous  anunal  or  oiAer  dtmgmr  in 
a  closei  through  which  Aere  k  a  footpath,  the  oeci^iier  shoidd 
al  losat  giTo  notice  of  sueh  danger^  or  he  wiU  be  haUe  to  an 
adien*  even  admkting  he  bad  a  ri|^t  to  plane  such  danger 
Aere.  (e)  Indeed  in  ease  of  a  daagerona  aninMd  or  instnuneni 
lihely  to  do  nisdiief  to  anodMr  in  a  private  daae,  it  theuld 
that  puUic  notioe  (hereitf  ^dd  be  given,  dihongh  ne 
IS  any  right  to  enter*  (&)  And  it  should  aettn  to  befllegal 
to  sink  a  ^ep  and  dsagerous  pit  in  a  doee  through  which  a 
person  has  habitnally  treqMSsed,  in  order  disit  he  aright  £dl 

notice  of  sneh  particular  danger  he  might  proseonte»  if  net  ans 
for  the  injury,  (e) 

It  has  however  bemi  hsU,  Aat  die  o wner  of  a  waato,  ailhongh 
mnndoaed  and  near  a  highway,  sMiy  dig  a  pit  for  ihw  batter 
ei^oyment  of  his  land,  and  if  cattle  of  odiers  stray  £mn  dm 


CSHAiF.VIL 

BcMMMsr 


CCS9  to  bis  hoQse,  that  a  penon  innocently 
eoming  for  a  lawful  purpose  roajF  be  in- 
inred  b j  U.  I  think  be  bas  n*  rigiU  to 
place  a  dog  so  near  the  door  of  bis  house 
tbatanj  persoB  coming  l»  ask  for  moiiej, 
or  on  other  buaioass,  ni^ht  be  bfttteo* 
And  so  with  respect  to  a  footpath,  though 
k  be  a  pm aile  eiie,  a  man  has  no  ligbi 
to  put  a  dog,  with  such  a  length  of  chain, 
and  so  near  that  path,  that  be  would  bite 
a  penoAgping  aloBg  it*  As  to  the  uolice» 
it  does  not  appear  to  me  that  a  j^itiud 
■otiee  is  sufficient,  vnlcss  the  party  is  in 
such  a  situation  in  life  as  to  be  able  to 
arail  himself  of  it.  It  doea  not  appear  to 
me  that  thu  notice  is  sufficient  so  as  to 
bar  the  action,  if  titie  plaintiff  had  any 
right  at  all  to  be  on  the  spot,  for  it  seems 
that  he  was  not  able  to  read.  Then  was 
there  any  thing  in  the  appearance  of  the 
dog  which  womd  lead  tlie  plaintiff  to  sop- 
pose  that  the  dog  would  bite  him }  It 
seems  that  this  injury  happened  in  the 
middle  of  the  day,  in  the  month  of  July, 
and  that  the  plaintiff  was  a  person  em- 
ployed as  a  watchman  In  the  neighbour- 
hood, and  as  no  saspicion  has  been  thrown 


upon  him  by  the  other  side,  you  may  pre- 
sume that  he  was  coing  to  the  house  for  a 
Inw&ii  purpose.  The  enly  wi^  in  lAieh 
I  can  leave  the  question  (which  I  admit  la 
one  of  considenwie  nieety)  for  your  een- 
sideration  is  to  kaw  il  to  you  to  say  on 
which  side  was  the  negligence  upon  thu 
oeeasiaD.  If  these  wtts  negligence  on  Ihn 
part  of  the  plaintiff,  he  cannot  leoover  ior 
an  injury  which  he  has  In  part  brought 
upon  himself;  but  il  theievna  no  negli- 
gence on  his  part,  and  there  was  negli- 
gence on  the  part  of  the  defendant  then 
the  plaintiff  will  be  entitled  to  your  Tcr- 
dict. — Verdict  for  plaintiff— damages,  70f. 

(y)  Brooke  ▼.  Coptkmd,  1  Esp.  E.  fOS; 
Deane  ▼.  Clmftoa^  1  J.  D.  Moore,  tS5« 
S4d :  yard  r.  Ho»rook,  4  Bing.  64«* 

(s)  Id.  ibid. ;  Dmne  t.  CUi^Ump  1 
Moore,  ^4,  t35,  f  44. 

(a)  Per  Uoiroyd,  J.  In  TtoU  ▼.  If  itts, 

3  B.  &  Aid.  316,  and  Bird  y.  SoOirvok, 

4  Bing.  64f ,  and  Dante  ▼•  CKayton,  1 
Moore,  234, 235,  244. 

(6)  SembU,  per  Bayley,  J.  In  IlMt  t. 
With,  3  Bar.  fie  Aid.  $ii,  313. 
(c)  Qu«re. 
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REMEDIES  BY  ACTS  OF  PARTIES 


CHAP.  vn.  way  and  fall  in  and  perish,  he  will  not  be  liable  to  any  actioDi 
Pa iiTrt"&c[  because  the  digging  of  the  pit  was  lawful,  and  there  was  no 
obligation  to  fence  against  trespassers,  (rf)  •  i 

So  the  owner  of  a  several  fishery  with  the  soil,  may  phce 
hooks  in  the  bed  of  the  stream  to  destroy  the  nets  of  persons 
endeavouring  unlawfully  to  fish  therein;  (e)  or  the  occupier  of 
a  field  may  fix  bushes  there,  as  a  guard  against  those  who 
shall  attempt,  vrithout  his  leave,  to  draw  nets  over  it  for  game,(e) 
although  at  common  law  he  could  not,  whilst  a  trespasser  was 
fishing  or  poaching,  directly  cut  the  nets,  nor  can  now  do  so, 
unless  under  authority  of  particular  acts  of  parliament  (/) 

As  the  common  law  recognizes  that  pouUry  are  a  valuabk 
property,  it  is  actionable  at  common  law  to  throw  poisoned  con 
on  a  party's  own  land,  and  thereby  poisoning  a  neighbour's 
fowls,  {g)  But  it  has  been  suggested  that  a  man  might  corrupt 
water  in  his  own  land,  and  that  if  cattle  should  escape  into  sudi 
land  and  be  injured  in  consequence  of  drinking  the  water,  the 
owner  could  not  sue  the  former,  {h)  And  before  the  present 
game  act,  a  person  might  with  impunity  throw  poisoned  corn 
on  his  own  land,  and  thereby  kill  the  game  of  his  neighbour, 
the  law  not  considering  game  any  valuable  property  when  off 
the  land  of  a  person  to  which  they  usually  resorted.  But  it  is 
now  expressly  declared  illegal  maliciously  to  put  any  lime  or 
other  noxious  material  in  any  water,  with  intent  thereby  to  de- 
stroy any  of  the  fish  therein ;  {%)  and  the  placing  poison  or  poi- 
soned ingredients  on  any  land,  with  intent  to  destroy  or  injure 
the  game,  subjects  the  party  to  a  conviction  in  10/.  penalty^  (i() 
At  common  law,  if  a  person  keep  glandered  horses  in  his 
stable,  so  near  to  that  of  another  as  to  cause  infection,  he  is 
liable  to  an  action ;(/)  and  before  the  statute  of  Anne,  a 
person  who  negligently  let  his  own  house  take  fire,  and  it  ex- 
tended and  burnt  that  of  others,  he  was  liable  to  make  com- 
pensation, (m) 

A  person  may  justify  killing  a  dog  in  a  warren  whilst  pur- 
suing the  rabbits  there,  or  whilst  pursuing  deer  in  a  park, 


(<2)  BUfth  V.  Tapkam,  Cro.  Jac.  158; 
1  Bol.  Ab.  88,  pi.  4 ;  Deane  ▼.  ClayUm, 
1  J.  B.  Moore,  216,  224,  225,  234,  235. 

(«)  Per  Gibbfl,  C.  J.  in  Dwne  v.  Clay* 
ion,  1  J.  B.  Moore,  242. 

(/)  See  cases  607,  note  (p). 

(e^  Sean  v.  Lyotis,  2  Stark.  R.  317. 

(a)  Per  Gibbs,  C.  J.  in  Deaw  v.  Clay- 
ton,  1  J.B.  Moore,  244.  Sed  qutere,  see 
Sean  y.  Lyons,  2  Stark.  R.  317 ;  see  7  & 
8  Geo.  4,  c.30,s.  15;  1  &  2  W.4,  c.32. 


s.  3 ;  and  see  Barn's  J.  Surety  for  good 
Behaviour,  where  Dalton,  J.  required 
surety  on  a  similar  account. 

(i)  7  &  8  Geo.  4,  c.  30,  s.  15;  ante, 
193. 

(k)  1  U  2  Wm.  4,  c.  32,  s.  3;  Mte, 
404 ;  and  see  Sean  v.  Lyons,  2  Stark.  R. 
317. 

(0  Bui.  N.  P.  tit.  Action,  Case. 

(m)  6  Ann.  c.  31 ;  Chit.  Col.  Stat.  365, 
and  notes. 
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if  be  cannot  otherwise  prevent  the  destruction  of  the  rabbit  or 
deer,  but  if  he  could,  then  he  must  not  kill  the  dog.  (n) 

But  neither  the  occupier  of  other  lands,  nor  the  lord  of  a 
manor,  or  his  gamekeeper,  has  any  right  directly  to  shoot  or 
seize  a  dog  illegally  pursuing  a  hare  when  self-hunting:  (o) 
though  before  the  late  Game  Act,  if  the  dog  were  at  the  time 
illegally  used  by  an  unqualified  person,  as  the  same  might  have 
been  seized  for  the  use  of  the  lord,  so  he  might  be  killed, 
as  in  fact  after  the  seizure  he  became  the  property  of  the 
lord,  (p)  The  seizure  of  a  dog,  or  taking  any  engine  for 
destroying  game,  appears  now  only  to  be  legal  when  they  are 
used  to  destroy  deer,  (q)  or  in  illegal  night  poaching,  (r)  Th^ 
Court  of  Common  Pleas  were  equally  divided,  and  no  judg- 
ment was  given  on  the  question,  whether  an  occupier  of  land 
can  legally  place  dog  spears  on  his  land,  to  protect  game  and 
kill  dogs  in  pursuit  thereof,  even  after  pubUc  notice  of  having 
done  so ;  (s)  and  in  a  subsequent  case  it  appeared  to  be  con- 
sidered that  such  instrument  to  kill  (and  not  merely  catch  or 
impede)  a  dog  could  not  be  set,  eveh  with  notice,  at  least  when 
woods  communicate  with  each  other  without  any  fence,  (/)  still 
less  is  it  legal  to  tempt  dogs  by  trailing  meat  from  an  high 
road  towards  an  engine  where  they  are  injured,  (u) 


CHAP.  VII. 

RtMSPIU  BY 

Partus,  &c. 


(ii)  1  Saond.  84;  Keek  r.  Haiaead^ 
2  Lntw.  1494 ;  Wadhurtt  v.  Damme,  Cro. 
Jic.  44;  2  Rich.  C.  P.  435;  Vert  v. 
Lord  Cawdor,  11  East,  568. 

(o)  Vert  ▼.  Lord  Cawdor,  11  East,  568 ; 
Deane  ▼.  Chtyton,  1  J.  B.  Moore,  tl8  ; 
Carpenter  ▼.  Adams,  Comb.  1 8S ;  Atkill  ▼. 
CoHtett,  Cro.  Jac.  46S ;  as  to  shooting  a 
dog  which  has  worried  sheep ;  WeUs  v. 
Head,  4  Car.  &  P.  568.  Rediih  and  an- 
oiker  ▼.  Watsott  and  another,  Lancaster 
assizes,  March  t7,  1853.  Trespass,  for 
sliooting  a  erejhound  bitch  by  the  de- 
fendants. Polloclr  for  plamtiif,  and  Wil- 
liams for  defendant. 

The  defendants  were  two  gamclcecpers 
of  a  Mr.  Horton,  of  Bald-halt.  The 
grcvhoond  had  been  sent  by  the  plaintiffs 
to  be  kept  by  Ticket!,  who  farmed  land 
about  half  a  mile  from  Bald-hall.  On 
18th  of  January,  1833,  the  greyhound, 
together  with  a  little  dog  belonging  to 
fHckell,  got  away  from  home,  and  were 
seen  in  a  clover  field  at  some  distance. 
The  two  keepers  crept  along  the  hedge  as 
if  to  near  the  dog.  One  of  them,  when  at 
a  distance  of  1 1  yards,  pat  his  gun  to  his 
shootder  and  fired  ;  the  dog  yelled  and 
felt ;  the  other  then  discharged  his  gun 
at  the  animal  then  lying  on  the  ground. 
Two  witnesses  spoke  as  to  the  value  of 
die  animal;  one  of  them  said  he  bad 
heard  90^  offered  to  the  plaintiffs  for  the 


dog,  and  he  thought  it  worth  from  401.  to 
50/. ;  the  other  witness  stated  the  worth 
to  be  from  tOL  to  S<)/. 

The  learned  judge,  in  summing  ap, 
told  the  jury  that  the  only  Question  for 
them  to  consider  was  that  of  the  value, 
for  it  was  quite  clear  that  if  the  defendants 
had  destroyed  the  dog,  as  had  been 
stated,  they  most  be  amenable  for  the 
damage  they  had  done.  The  dog  might 
or  might  not  have  been  hunting  for  game, 
and  if  he  had  done  mischief  his  owner 
was  liable  for  it,  but  that  would  be  no 
justification  of  the  defendants  in  killing  it 
as  they  had  done. 

The  Jury,  after  a  short  deliberation, 
returned  a  verdict  for  the  plaintiff.-^ 
Damages,  90  guineas. 

(p)  Kingsworth  v.  Bretton,  5  Taunt. 
416;  1  Marsh.  106,  S.  C. 

(q)  7  ScQ  Geo.  4,  c.  29,  s.  29. 

(r)  9  Geo.  4,  c 

(s)  Deane  v.  Clayton,  t  Marsh.  R. 
577 ;  1  J.  B.  Moore.  902  ;  7  Taunt.  489 ; 
Burrough,  J.  and  A.  Park,  J,  against  the 
right ;  Dallas,  J.,  and  Gibbs,  C«  J.  in 
&vour  of  it. 

(0  Per  Best,  J.  and  Park,  J.,  in  Bird 
V.  Holbrook,  4  Bing.  64f,  643;. and  see 
Sean  v.  Lyons,  9  Stark.  317. 

(tt)  Tomisend  v,  Walhem,9  East,  977 ; 
Deane  v.  Clayton,  1  J.  B.  Moore,  935, 
945. 


RBMBDfn  Vr  ACf0  09  FAKTISS 


CHAP  vn.        Though  it  is  a  maxim  that  a  man  camiot  Iq^aHj  do  indi- 
^IraMK^  rectly  that  which  he  could  not  do  directly,  qnmndo  aliqmd 

prokibetur  ex  diredo  prohibetur  ei  per  ohUquam^ix)  and  it  is 

admitted  that  a  person  could  not  legally  directly  ran  spikes  or 
glass  bottles  into  a  man,  to  deter  him  from  entering  his  close,  (y) 
or  shooting  a  dog  for  the  same  purpose  ;(3r)  yet  it  is  admitted 
that  he  may,  to  prerent  persons  from  getting  over  his  wall  into 
a  garden,  place  such  spikes  or  glass  bottles  at  the  top,  and  if 
the  party  be  ii^ured  he  has  no  remedy,  {x)  And  it  shonU 
seem,  that  admitting  that  a  party  might  at  common  lair 
be  erimnaUy  responsible  for  adopting  too  daangerous  a 
mode  of  protecting  his  property,  not  being  himself  present,  and 
thereby  occasion  injury  to  the  person  of  another,  yet  that  if 
the  party  injured  were  a  trespasser,  and  had  noHct  of  the 
measure  adopted,  he  cannot  sustain  a  cvM  actum  for  Ae 
injury ;  (a)  and  accordingly  it  was  holden  before  the  late  act, 
prohiMting  the.  setting  of  spring  guns,  (except  in  a  hauie  ai 
nigkif)  that  a  trespasser,  having  knowledge  that  there  were 
spring  guns  in  a  wood,  although  ignorant  of  the  pardcnlar 
spots  where  they  are  placed,  could  not  maintain  an  action  for 
an  injury  receiyed,  in  consequence  of  his  accidentally  treading 
on  the  latent  wire,  communicating  with  the  gun,  and  thereby 
letting  it  off.  (b)  But  now,  as  the  setting  of  a  spring  gun, 
man«trap,  or  other  engine,  calculated  to  destroy  human  fife 
or  inflict  grievous  bodily  harm,  and  with  that  intent,  is  an 
indictable  misdemeanor  (with  an  exception  as  to  such  guns 
or  traps  as  may  have  been  usually  set  with  the  intent  of 
destroying  vermin,  and  as  to  spring  guns,  man  traps,  and 
other  engines  set  in  a  dwelling-house  for  the  protection  there- 
of from  sunset  to  sunrise) ;  (c)  consequently,  smce  that  aet^ 


$x)  Wingate,  680;  Diane  r.  Clayttm, 
•  B.  Moore,  219. 

(y^  VcTB  r.  Lord  Cavdor,  11  East, 
568 ;  Diane  y.  Clayton,  1  J.  B.  Moore, 
9tt,  US;  per  Dallas,  J.,  jar  Gibbs,  C.J. 
Id.  t47 ;  and  per  Holroyd,  J.  ia  llitt  ?• 
WUket,  3  Bar.  &  Aid.  314. 

(t)  Id.  ibid  ;  1  J.  B.  Moore,  $47,  S48. 

(a)  Per  Gibbs,  C.  J.  in  Deane  v. 
Chyicn,  1  J.  B.  Moore,  S49. 

(t)  lUitt  r.  WW(t$,  3  Bar.  &  Aid. 
504. 

(tf>  r  &  8  Geo.  4,  c.  18,  *'  Whereas  it 
is  expedient  to  prohibit  the  setting  of 
spring  guns  and  man  traps,  and  other 
engines  calculated  to  destroy  bninan  life, 
or  inflict  grteyous  bodiW  barm ;"  be  it 
therefore  enacted  and  declared  by  the 
king's  most  excellent  majesty,  by  and 
with  the  advice  and  consent  of  the  lords 


spiritual  and  temporal,  and  commoos,  in 
this  present  parliament  assembled,  and  hj 
the  authority  of  the  same,  that  fromaod 
after  the  passing  of  this  act,  if  any  posoo 
sliall  set  or  place,  or  cause  to  be  let  or 
placed,  any  spring  gun,  man  trsp,  or 
otlier  engine  calculated  to  destroy  hansa 
life,  or  inflict  grievous  bodily  harm,  with 
the  intent  that  the  same  or  whereby  the 
same  may  destroy  or  inflict  giievoos 
bodily  harm  upon  a  trespasser  or  other 
person  coming  in  contact  therewith;  the 
person  so  settinsor  placing,  or  causing  to 
be  so  set  or  pTacea,  such  gun,  trap,  or 
engine  as  aforesaid,  shaO  be  gnilty  of  s 
misdemeanor. 

n.  Provided  always,  and  be  it  farther 
enacted,  that  nothing  herein  contained 
shall  extend  to  make  it  ilkoal  to  set  any 
gin  or  trap  such  as  may  have  been  or 


wiTifouT  tMAL  MamnxneE. 


it  has  been  decided,  that  it  being  illegal  to  set  a  apring  gun   (HIAP.  vn. 
elsewhere  than  in  a  honse  at  night,  a  person  whose  property  in    y^^^Cl 

a  walled  garden   had  been   stolen,  and  who  set  the  gun 

Aere  in  the  day  time  to  protect  his  property  mihaui  giving  no^ 
Heej  was  Hable  to  an  acdon  for  an  injury  to  a  person  who  got 
oyer  the  wall  to  catch  an  escaped  peacock,  though  a  trespasser 
without  license ;  {d)  and  perhaps  he  would  now  be  Bable,  eten 
if  he  had  giving  notice,  on  the  ground  that  it  is  inhuman  to 
eatch  a  man  by  means  which  may  maim  him  or  endanger  bis 
Iife;(tf)  and  that  as  it  is  a  misdemeanor  to  set  them,  it  is  not  to 
be  believed  that  in  fiict  the  guns  had  been  set  as  pretended ; 
besides,  the  party  injured  might  not  be  able  to  read  or  might 
not  have  read  the  notice,  (f) 

When  a  spring  gun  or  other  dangerous  instrument  has  been 
set  in  a  house,  under  the  exception  in  this  statute,  the  notice 
thereof  should  be  qualified  accordingly ;  and  when  any  traps 
have  been  set  in  woods  and  grounds  to  kill  vermin,  instead 
of  a  notice  in  the  form  used  in  Deane  v.  Clayton,  (g)  if  a  dog- 
spear,  trap  or  instrument,  likely  to  ingure  a  dog,  be  placed 
there,  (the  right  to  do  which,  it  will  be  recollected,  is  question* 
able,)  the  notice  should  be  framed  as  suggested  in  the  note.  (A) 
And  the  instrument  set  should  b^  at  least  adapted  to  the  de« 


m»7  bo  fttwllf  let  with  tiid  intant  of  dc- 
ttrojing  Tcnpin. 

III,  And  be  It  farther  enacted  and 
deoUred,  that  if  aoj  perioo  thall  knowo 
ingly  and  wilfully  permit  an^  soch  spring 
gm,  man  trap,  or  other  engine  at  albre- 
•aidf  which  may  have  been  sett  fixed,  qe 
left  in  anj  place  then  being  in  or  nfter- 
wwrdi  conlBg  into  hit  or  bar  pottattion 
or  oocopatlon,  by  tome  other  person  or 
panonty  to  (ontlone  to  set  or  fixed,  the 
panoft  so  prnuttiBg  the  same  to  oantinae 
thaU  be  deemed  to  hafe  tet  and  fixed 
tneh  gvD,  trap,  or  engine,  with  snch  in- 

tant  at  ali>r«tai4. 

IV,  Provided  always,  and  be  it  further 
anaolad,  that  nothfaig  in  this  act  shall  be 
deemed  or  constmed  to  make  it  a  mis- 
demeanor, within  the  meaning  of  this  act, 
to  set  or  caose  to  be  set,  or  to  be  continued 
tet,  from  sunset  to  sunrise,  any  spring 
gun,  man  trap,  or  other  eneine  which 
shall  be  set,  or  caused  or  eontTnoed  to  be 
tet,  in  a  dwelling-house  fbr  the  protection 
thereof. 

V,  Pfovided  always,  and  it  is  hereby 


further  anaded  and  dealarad,  that  no- 
thuig  in  thit  act  contained  shall  in  anr 
manner  affect  or  aotfaorize  any  proceed- 
ings in  any  dvil  or  erimioal  ooart,  (oocii* 
log  any  matter  or  thing  done  or  committed 
prerioos  to  the  passing  of  this  act. 

VI.  Provided  alwajjt^  and  be  it  fiv* 
ther  enacted,  that  nothmg  In  this  act  con- 
tained shall  aatand  or  be  conatvoed  l#  et- 
tend  to  that  part  of  the  United  Kingdom 
called  Scotland. 

Bird  ▼.  Holifnqk,  4  Bbifi.  S«8 ;  /ay 
V.  Whitfield,  cited  3  Bar.  &  Aid.  308, 

(e)  Bird  v.  ffeihroek,  4  Blng.  tf43.  For- 
merly it  was,  it  teeing  the  practice  vpoa 
soch  occasions  to  g^ve  public  notice  in  tha 
adjacent  marltet  towns,  per  Bnrroegh,  J. 
in  Birdy.  Holbrvok,  4  Bing.  644,  645; 
and  tetnbU  that  prtctice  might  still  be 
expedient,  because  printed  boards  may 
not  be  seen  or  read. 

(/)  See  Strch  r.  BUMwnu,  4  Car.  & 
P*  S97,  at  to  notice  In  fact  of  a  (broclous 
dog,  anU,  604,  605,  nptc  (O. 

(g)  Veane  ▼.  Clayton,  1  J.  6,  Bfoorej 
t06. 


(h)  '*  Take  notice  that  gins  and  traps  md  other  inttrwkpitt  are  set  in  these  wooda  Soggestad  form 
and  grounds  to  destroy  ^fg  apd  vcrwm,  and  vMch  ifdog$  thoM  be  mfflpred  iQ  mUx  of  notice  of 
me^  ht  infurious  to  them"  trapa, ficc. hav- 

ing been  tet  OD 
gromidt. 
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CHAP.  VII.  struction  of  foxes  and  vermini  and  not  peculiarly  calculated  to 
Parties*  &a  injure  dogs.  A  Small  spring  trap,  in  the  nature  of  a  rat-trap, 
might  be  placed  so  as  to  spring  upon  the  lower  part  of 
the  leg  of  a  fox,  and  maim  or  catch  him,  and  have  the  same 
effect  upon  dogs,  without  the  possibility  of  injury  to  man,  be- 
cause too  small  to  receive  his  foot  and  ancle,  (c) 

It  was  held  that  any  proprietor  of  land,  exposed  to  the  inroads 
of  the  sea,  may  endeavour  to  protect  himself  by  erecting  a  grojfne, 
or  other  reasonable  defence,  although  he  may  thereby  render  it 
necessary  for  the  owner  of  the  adjoining  land  to  do  the  like.(fc) 
But  it  has  been  held  in  the  House  of  Lords,  (varying  the  judg- 
ment of  the  Court  of  Sessions,)  that  an  heritor  was  not  entitled 
to  erect  a  bulwark  or  any  other  work  on  the  banks  of  the  riper 
Taffy  which  might  have  the  effect  of  diverting  the  stream  of  the 
river  in  tunes  of  flood  from  its  accustomed  course,  and  throw- 
ing  the  same  upon  the  lands  of  an  opposite  proprietor^  although 
it  was  alleged  that  the  bulwark  was  intended  to  protect  the 
heritor's  land  from  the  flood ;  (J)  and  it  was  considered  in  .  the 
same  case,  that  the  Roman  law  and  the  law  of  England,  is  in 
this  respect  the  same,(in)  But  a  party  may  erect  such  a  bul- 
wark or  a  bank  to  prevent  an  apprehended  aftera^ion  of  the  old 
channel. (n)  And  where  a  public  canal  navigation. had  been 
established  by  act  of  parliament,  it  was  held  that  occupiers  of 
land  adjoining  could  not  legally,  though  for  the  protection 
of  their  own  lands,  heighten  their  artificial  banks  so  as  to  pre- 
vent the  flood  water  overflowing  their  lands,  and  if  the  so 
doing  would  injure  the  banks  of  the  canal,  and  that  if  they 
did,  they  were  liable  to  an  indictment,  (o)  So  a  person  may 
eren  justify  the  necessarily  pulling  down  a  neighbour's  house 
to  prevent  the  progress  of  a  fire  which  would  otherwise  con- 
sume both.  And  a  person  may  legally,  with  a  proper  dog» 
drive  sheep  off  his  own  ground  into  that  of  another,  from 
whence  they  escaped,  if  he  cannot  otherwise  get  them  ofi*  his 
own.  Per  Crew,  C.  J.,  *^  It  seems  to  me  that  he  might  drive 
the  sheep  out  of  his  own  ground  with  the  dog,  and  be  coukl 


(i)  See  exception  in  sect.  3  of  7  &  8  and  Williami  v.  MorZand,  2  Bar.  &  Cres. 

Geo.  4,  c.  IB,  aiite,  608,  609«  note  (c).  910,  ante,  as  to  what  maj  be  done  with  a 

(k)  Rex  ▼•  Paghamt  8  B.  &  Cres.  355 ;  watercoarse  in  gencraU  &c. 

approved  of  in  Rex  v.  Trafford,  1  B.  &  (tn)  Menzies  v.   EaH  Dreadalbane,   3 

Adolp.  888,  where  the  difference  between  Wils.  &  Shaw,  243. 

protecting  against  inroads  of  the  sea  and  (n)  Id.  245 ;  Farau/iorson  v.  ior^ti^r- 

rivers  is  taken.  son,  a.o.  1741,  cited  Id.244 ;  and  see  Lord 

(i)  Hensies  ▼.  EaH  Breadalbane,  3  Wils.  Tenterden's  observations  in  Rex  ▼.  Traf- 

&  Shaw,  235  ;  and  see  The  King  v.  Lmd  ford,  1  Bar.  &c  Adolp.  888. 

Yarborough,  1  Pow.  Tttep.  N.  S.  178 ;  and  (o)  Rex  v.  Trafford  and  olhen,  1  Bar.  & 

see  Wright  r,  Howard,  1  Sim.  &  8. 190;  Adolp.  874. 


WITHOUT  LEGAL  ASSISTANCE. 


611 


not  withdraw  his  dog  when  he  would  in  an  instant;  (9)  but  the 
chasing  of  another  person  s  sheep  should  be  by  a  small  dog  or 
one  that  would  not  wound  or  injure  them,  (r) 

So  if  my  house  require  repairing  or  rebuilding,  so  as  to  ren- 
der it  necessary  to  pull  down  a  wall  on  my  land  near  the  house 
of  another,  I  may  pull  it  down  after  giving  him  notice  of  my  in- 
tention, so  as  to  allow  him  time  to  shore  up  his  own  house ; 
after  which,  if  I  do  no  more  than  is  essential  for  rebuilding  my 
own  house,  I  am  not  liable  to  compensate  any  damage  to  the 
neighbour  by  the  falling  of  his  house  for  want  of  support;  for 
he  ought  to  have  built  his  house  on  his  own  land  so  independ- 
ently as  to  prevent  any  ill  consequence  from  what  I  may  legally 
execute  on  mine,  or  to  have  shored  up  in  due  time,  (s)  But 
with  respect  to  houses  within  the  bills  of  mortality,  the  building 
act  contains  some  regulations  to  be  previously  observed  in  this 
respect.  (/) 

A  person  may  legally  shoot  Rooks  on  his  own  land,  and  even 
so  near  to  a  rookery  as  to  disturb  the  birds  in  building  their 
nests  and  breeding  there ;  for  however  unneighbourly  such  an 
act  may  seem,  the  law  acknowledges  n6  valuable  property  in 
rooks,  nor  affords  any  civil  or  criminal  remedy  in  respect  of 
them,  (u)  But  with  regard  to  Pigeons,  if  any  person  unlawfully 
and  wilftiUy  kill,  wound,  or  take  any  house-dove  or  pigeon  un- 
der  such  circumstances  as  shall  not  amount  to  larceny  at  com- 
mon law,  such  offender,  being  convicted  thereof  before  a  justice 
of  the  peace,  shall  forfeit,  over  and  above  the  value  of  the  bird, 
any  sum  not  exceeding  two  pounds  ;(x)  and  therefore  although 
no  action  may  be  sustainable  against  a  person  for  shooting  my 
pigeon  on  his  ground,  yet  he  would  incur  this  penalty,  (j/)  Ancl 
for  shooting  upon  a  person's  own  land  near  to  a  Decoy,  so  as  to 
frighten  away  wild  fowl,  an  action  on  the  case  is  clearly  sus- 
tainable ;  {x)  and  if  he  fire  so  that  the  shot  fall  on  my  land, 
then  trespass  lies,  (a)    Rabbits,  when  in  a  warren,  or  ground 
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(9)  MiUer  v.  Fandrye,  Popli.  161 ; 
Sultan  r.  Moody,  1  Lord  Rajrm.  950, 14 1 
Ckurehyard  v.  Studdy,  14  East,  f  49 ;  An* 
thoney  v.  Haney,  8  Bing.  189. 

(r)  BloekUy  v.  SUUer,  Latch.  119, 120, 
he  should  use  "  ttn  petite  ehien," 

(i)  Poyton  V.  liayor  tf  London,  9  Bar. 
&  Cres.  7S5 ,  and  Brown  v.  Windtor,  1 
Cromp.  &  J.  20  ;  and  see  Wyatt  v.  Har- 
rwm,  S.Bar.  &  Adolp.  871. 

(t)  14  Geo.  3,  c.  78. 

(tt)  Hannam  r,  Moekett,  2  Bar.  &  C. 
934;  4Dowl.&R.518,S.C. ;  ante,  189. 

VOL.  I. 


(x)  7  &  8  Geo.  4,  c.  29,  s.  33. 

(y)  DewoU  r.  Ssndtfrt,  Cro.  JTac.  492; 
2  Bum's  J.  Game,  Pigeons,  939. 

(s)  Ktble  T.  HieknngiU,  11  Mod.  74, 
130;  11  East.  374,  S.C.;  CarrutgUm  t. 
Taybr,  11   East,  571;   2  Campb.  258, 
S.C.;  aniens,  188. 
■    (a)  Pichaing  ▼.  Rudd,  4  Campb. .220 ; 

I  Stark.  58,  S.  C;  Keble  v.  Hiekr[ngiU, 

II  Mod.  74,  130 ;  Grogory  r.  Piptr,  9 
Bar.  &  C.  591 ;  Lawrence  v.  Obee,  1 
Stark.  R.  22. 

S  S 
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CHAP*  VII.    lawfully  used  for  the  breeding  or  keeping  rabbit8«  are  proleeled 
p!BTi«!&r  ^y  the  7  &  8  Geo.  4,  c.  29,  s.  30,  which  enacte  that  if  any 

' person  shall  unlawfully  and  wilfully,  in  the  night  time,  take  or 

kill  any  hare  or  cony  in  any  warren  or  ground  lawfully  used  for 
the  breeding  on  keeping  of  hares  or  conies,  whether  the  same 
be  inclosed  or  not,  every  such  offender  shall  be  guilty  of  a  mis* 
demeanor,  and  being  convicted  thereof  shall  be  punished  ae* 
cordingly  j  and  if  any  person  shall  unlawfully  and  wilfully,  io 
the  day  time,  take  or  kill  any  hare  or  cony  in  any  such  warren 
or  ground,  or  shall  at  any  time  set  or  use  therein  any  snare  or 
engine  for  the  taking  of  hares  or  conies,  every  such  offender, 
being  convicted  thereof  before  a  justice  of  the  peace,  shall  Cm** 
feil  and  pay  such  sum  of  money,  not  exceeding  five  pounds,  as 
to  the  justice  shall  seem  meet :  Provided  always,  that  nothing 
herein  contained  shall  affect  any  person  taking  or  killing  in  the 
day  time  any  conies  on  any  sea  bank  or  river  bank  in  the  county 
of  Lincoln,  so  far  as  the  tide  shall  extend,  or  wHbifi  one  furlong 
of  such  bank. 

If  rabbits  are  out  of  the  warren,  and  escape  into  the  ground 
of  another,  he  has  the  property  therein  whilst  there  ratumi 
^^lif  and  may  lawfully  kill  them,  but  he  could  not  sue  the  owner 
of  the  warren  for  the  damage  doi>e  by  them.  (6)  Sp  it  was  for* 
jperly  held  that  a  commoner  might  kill  rabbits  depasturing  a 
iK^mynon  and  inji^ring  the  pasture  there^  though  he  could  not  siia 
the  lord,  (c)  But  it  was  afterwards  decided,  that  if  the  lord 
/avcfaaxge  the  waste  with  rabbits^  the  commoner  may  sue  him 
jbr  the  consequential  injury  to  his  commQn  right,  and  cannot 
legally  kill  the  rabbits,  or  destroy  the  burrows ;  and  this  latter 
decision  seems  to  b#  law.  (d) 

With  respect  to  FiMf^^  and  FQ^4^uni&r$y  [e)  and  St^  hunt* 
i^g,(/)  although  the  pursuit  is  generally  tolerated  and  per- 
nnitted,  yet  it  is  in  law  illegal,  and  the  hunters  may  be  waroed 
pff  like  any  other  trespassers ;  {g)  and  a  master  or  huntamaD 
stimulating  the  hunt  is  liable  for  the  aggregate  damages  com- 
mitted, though  he  do  not  himself  trespass  on  the  grounds.  (A) 


(6)  ^m/Km'f  Cam,  5  Coke,  104.  CbrisUui's  Gume  Uw,  114 ;  and  CbUu't 

,    (e)  BmiUim  T.  Ihtrdy,  Cro.  Elis.  548;  Game  Law,  31,  S.  C. 

BoAudtfK  y.   Chymt,   Cro,  Jac    195  \  (/)  Bolm  v.  Berilelcy,  3  Car.  &  P.  32. 

Himtks  T.  HTiilrtnfoR,  Cro.  Car,  388.  {g)  See  not«  («> 

(d)  Cooper  V.  Manka/i,  1  Burr.  S59.  (ft)  Jhom  v.  Oldmet^  t  Stark.  IL551 ; 

(e)  Sm  ttv  £or{  <f  JEmm  ▼.  Capel,  Bakir  v.  BerkU^,  3  Car.  &  P.  3f . 
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III*  The  principles  and  rules  which  allow  sdf*defeiice  of  a   CHAP.  vn. 
party's  aum  person  are  extended  to  certain  relaOont,    Thus  f^^^^i^i^, 

hulband  and  wife,  parent  and  child,  master  and  apprentice,  . 

and  master  and  servant,  are  legally  excused,  and  sometimes  reiattoo,  ser- 
even  justified  in  UUmg  an  assailant  about  to  commit  a  fareibk  Jf"^  ^^"^  ^^ 

^         m  itranfier  may 

fekmy  upon  the  other,  when  such  homicide  has  been  committed  interfere  id  de- 
in  the  necessary  or  lawful  defence  of  each  other  respectively;  or°MnoJuu'OT" 
the  act  of  each  of  those  relations  foifur  (hen  construed  the  same  real  property, 
mnd  eqtuMjf  permiited  as  the  drfence  qf  ike  party  himself,  (i) 


When  indeed  Sk  felonious  aiimek  is  made  upon  em  indimdued  or 
his  kabiiedion,  then  any  other  person,  though  not  a  relation, 
may  lawfully  interfere  to  prevent  the  mischief  intended,  and  if 
In  so  doing  death  ensue,  he  will  in  that  case  be  justified.  Thus 
in  the  instance  of  arson  or  burglary,  a  lodger  may  lawfully  klH 
the  assailant  in  the  same  manner  as  the  owner  himself  might 
do;  and  it  seems  there  is  no  difiierence  between  the  acts  of  the 
priadpal  and  of  any  third  persons  in  resisting  such  JoreMe 
felonies,  (i) 

But  with  regard  to  mere  trespasses^  there  is  a  very  material 
difierenoe  between  the  interference  of  certain  rekMens  and  of 
mere  etrangers.  The  former  may  justify  immediate  resistanot 
with  force  when  necessary,  but  a  stranger  can  only  interfere 
moderaiely  and  mohier  manms  to  prevent  the  wrong.  Thus  a 
husband,  a  parent,  or  a  master,  and  the  wife,  the  child,  and  ihn 
apprentice  and  servant,  may  justify  the  defence  of  the  person 
nf  each  other,  and  of  the  personal  or  real  property  of  the 
superior,  and  this  even  with  force  in  the  first  instance,  the  same 
as  the  party  assailed  himself  ndght  do.  (/)  It  is  the  natural 
disposition  and  the  duty  of  such  near  relations  to  protect  each 
other,  and  it  is  the  right  of  the  master  to  defend  his  servant^ 
becanse  he  has  an  interest  in  him  not  to  be  deprived  of  his 
service,  and  the  servant  may  defend  ■  his  master  because  it  is 
part  of  his  duty  in  respect  of  his  employment  and  wages  to 
stand  by  and  defend  his  master,  (m)  It  has  been  observed  that 
the  law  permits  those  who  stand  in  the  relations  of  husband 
and  wife,  parent  and  child,  master  and  apprentice  or  servant, 
when  the  superior  b  forcibly  attacked  in  his  person  or  pro- 
perty, or  the  inferior  in  his  person,  to  repel  force  by  force ;  (n) 
because  the  law  respects  and  indulges  the  passions  and  natural 
affections  of  the  human  mind,  and  when  external  violence  is 
offered  to  a  man  himself  or  to  one  to  whom  he  bears  so  near  a 


I 


0  1  Hale,  P.  C.  44S ;  4  Bla.  C.  186.     dkk,  Owen,  151 ;  3  Bla.  C.  S,  n.  ff. 
k)  1  East,  P.  C.  t89»  f90.  (m)  1  Bla.  C.  499. 

t)  Rol.  Ab.  546;  Seamon  ▼.  CvjfpU-         («}  t  Rol.  Ab.  546. 
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CHAP.  VII.    connection^  makes  it  lawful  to  do  that  immediate  justice  to 
Partibi,&c,   which  he  is  prompted  by  nature,  and  which  no  prudential 
"  motives  would  be  strong  enough  to  restrun.    But  in  eacfi  of 

.  these  cases,  as  in  mere  self-defence,  care  itiust  be  taken  that  the 
resistance  does  not  exceed  the  bounds  of  mere  defence  and 
prevention^  (o)  for  otherwise  the  defender  would  himself  become 
an  aggressor,  {p)  However,  in  the  near  relation  of  parent  and 
child  much  indulgence  is  allowed  for  the  feelings  of  each  rela- 
tive, and  when  a  man's  son  was  beaten  by  another  boy,  and  the 
father  went  near  a  mile  to  find  him  and  then  revenged  his  son*s 
quarrel  by  beating  the  other  boy,  of  which  he  afterwards  died, 
it  was  held  to  be  only  manslaughter  and  not  murder,  such  in* 
dulgence  does  the  law  show  to  the  frailty  of  human  nature  and 
the  workings  of  parental  affection.  (9) 

It  has  been  said  that  a  master  cannot  justify  an  assault  hi 
defence  of  his  servant,  because  he  might  have  an  action  per 
quod  servitium  amisit.(r)  But  such  intesference  .is  clearly 
lawful ;  (s)  and  Lord  Hale  said,  that  *'  the  law  had  been  for  a 
master  killing  in  the  necessary  defence  of  his  servant,  the  hus- 
band in  defence  of  his  wife,  the  child  of  the  parent  or  the 
parent  of  the  child,  for  the  act  of  the  assistant  shall  have  the 
same  construction  in  such  cases  as  the  act  of  the  party  assisted 
should  have  had  if  it  had  been  done  by  himsdf,  for  they  are  in 
a  mutual  relation  one  to  the  other."  (/)  And  it  has  been  consi- 
dered that  a  master  shall  not  forfeit  a  recognizance  of  the  peace 
for  beating  another  in  defence  of  his  servant,  nor  the  servant 
for  beating  another  in  defence  of  his  master,  (u) 

With  respect  to  the  interference  of  friends,  it  has  been  ob*> 
served  that  upon  the  whole,  although  Lord  Hale  and  others 
appear  sometimes  to  have  intimated  a  distinction  between  the 
cases  of  servants  and  friends  and  that  of  a  mere  stranger f  yet 
that  the  distinct  limits  between  each  are  no  where  accurately 
defined .  It  should  seem  that  there  is  no  legal  distinction  be tweai 
friends  and  strangers,  {x)  and  that  the  nearer  or  more  remote 
connection  of  the  parties  with  each  other,  as  regards  firioidship. 


loterfercDce  of 
friends. 


(0)  As  to  which,  sec  ante,  595,  596. 

(p)  3  Bla.  C.  5, 4;  1  Bla.  C.  450. 

(9)  Unolty**  case,  Cro.  Jac.  296;  1 
Hawk.  P.  C.  83;  1  Bla.  C.  450.  The 
homicide  anioanted  to  raanslaaghter  and 
was  not  justifiable,  because  even  if  the  son 
biinself  had  killed  the  r.ggrcssor  after  he 
thus  censed  to  beat  him,  it  would  not  have 
been  justifiable. 

(r)  Leewerd  v.  BaaUe,  1  Salk.  407 ;  1 
Ld.  Rajni.  69',  S.  C*  Bull.  N.  P.  18. 


(s)  9  Rol.  Ab.  546,  D.  pi.  2; 
V.  Cnppledick,  Owen,  151  ;  Bac.  Ab. 
Master  and  Serrant,  P.;  Tichel  ▼.  Kewf. 
Loft,  215. 

(t)  1  Hale,  P.  C.  484. 

(it)  Hawk.  B.  1,  c.  60,  s.  «4. 

(1)  But  see  Rex  w,  Tooley,  2  Ld.  Rajm. 
1996 ;  1  East,  P.  C.  325 ;'  where  the  fire 
judges  appear  to  have  dused  friends  with 
relations  as  to  the  effect  of  provocation. 
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is  more  a  matter  of  observation  to  the  jury  as  to  the  probable    CHAP.  VII. 
force  of  the  provocation  and  the  motive  which  induced  the  in-    p'^J'jf'&J. 

terierence  of  a  third  person^  than  as  furnishing  any  precise  rule  

of  law  grounded  on  any  such  distinction,  {y)  With  a  jury  the 
drcumatance  of  the  third  person  interfering  being  an  old  and 
intimate  friend  of  the  person  attacked  will  generally  have 
weighty  but  in  point  of  law  it  should  seem  that  the  interference 
oi friends  is  to  be  decided  upon  by  the  same  rules  as  strangers 
in  their  motives  for  and  mode  of  interfering;  and  that  in  strict- 
ness friends  can,  in^point  of  law,  only  interfere  to  preserve  the 
peace,  and  not  to  take  the  part  of  either ;  and  certainly  any 
plea  of  justification  by  9l  friend  must  be  framed  precisely  as  if 
be  were  a  mere  stranger;  and  a  friend  cannot  (as  a  relation  or 
servant  may)  justify  defence  with  force  but  only  moliter  manus, 
the  same  as  any  other  stranger.  (2) 

A  mere  stranger  (though  he  may  justify  even  a  forcible  entry  interferanoe  of 
and  breaking  open  the  outer  door  of  a  house  upon  a  cry  of  •*"**8^"' 
murder  from  within,  to  prevent  the  commission  of  that  offence  (a) 
or  any  oiber  felony,)  cannot  justify  an  interference  with  force  in 
the  first  instance  to  prevent  battery  of  a  third  person  or  any 
other  trespass  or  civil  injury,  where  death  or  any  felony  is  not 
Ukely  immediately  to  occur,  but  must  proceed  more  moderately, 
and  should  previously  declare  or  signify  that  he  interferes 
merely  to  preserve  the  peace  and  not  as  a  partisan,  and  he  can 
only  justify  the  gently  laying  on  of  his  hands  to  prevent  a  breach 
of  the  peace ;  (b)  though  afterwards,  if  he  be  himself  attacked 
by  either  party,  he  may  then  defend  himself  with  the  same 
degree  of  force  as  if  he  had  been  originally  illegally  assailed.  (6) 

With  respect  to  the  interference  of  strangers,  where  the  in  cases  of  Ule. 
process  turns  out  to  be  illegal,  it  seems  to  have  been  considered  Hberu!(c) *  ^ 
by  seven  judges  against  five,  that  the  illegal  restraint  of  any 
one's  liberty  is  a  sufficient  provocation  .to  bystanders,  or  as 
Lord  Holt  expressed  himself,  a  provocation  to  cM  the  subfecis 
of  England.  The  five  judges  who  held  the  particular  homicide 
to  have  been  murder,  thought  that  it  would  have  been  a  suffi- 
cient provocation  to  a  relation  or  friend,  but  hot  to  a  stranger*(d) 
Mir.  Justice  Foster,  however,  afterwards  objected  to  the  opinion 
of  the  seven  judges,  and  insisted  that  the  provocation  which 


(y)  1  East,  P.  C.  292.  (c)  See  farther  post,  section  y.  as  to 

{s\  Barfoot  V.  Rtynoldt,  2  Stra.  954.  resistance  of  process,  rescoe,  &c. 

(a)  Handcock  v.  Baker,  2  Bos.  &  P.  260.  (d)  Rtx  y.  Tooley,  9  Lord  Rayro.  1 296 1 

(h)  Barfoot  V.  Beynolds,  2  Stra.  9d4;  1  East,  P.  C.  Sf5,  326;  and  see  iZex  v. 

2  Haie,  484;  1  East,  P.O.  290,  306.  Osmer,  5  East,  308 ;  Ped(flf'f  cose,  t  Leach^ 

See  form  of  plea  by  a  stranger,  3  Chit,  PI.  245. 
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CHAP.  vn.  extenuates  homicide  into  manslaughter,  must  be  a  smddem 
^liil^ul  ^>ocaiian  mmediaiefy  feU  by  the  party  Aimseff  at  the  time  of 
the  factf  and  not  a  resentment  suggested  by  reflectton  or  pofiti* 
cal  reasoning,  for  an  injury  done  to  a  Htaf^eTf  and  the  con- 
sequence  of  that  iiqury  to  the  public  in  general;  and  that  on 
such  occasions  as  these,  a  general  suimisaion  i^  He  kmomm 
bmdgee  ^f  mUAiniiff  exmeted  from  uU  Hramgers  to  the  party 
supposed  to  be  injiured  in  his  cause,  would  greatly  conduce  to 
the  stabflity  of  government,  on  the  finte  of  wUdbt  all  private 
rights  are  invested ;  and  certainly  the  five  judges  thought  it  d 
dai^jefons  consequence  to  give  any  eneouragenent  to  panAe 
men,  when  strangers  to  the  iiQury,  to  take  upon  thenedvea  to 
be  the  asserters  of  oMer  men's  fibertaes,  and  to  becoiBe/MrMmiis 
to  rescue  then  by  Sofcq  from  wrong,  espedally  in  a  nation 
where  there  are  good  laws  for  the  pumshment  of  all  such  injo* 
ries;  and  one  great  end  of  law  is,  to  rif^  men  by  peaceable 
means,  (as  by  habeas  corpus,)  and  to  discountenance  all  endea- 
vours even  of  parties  to  right  them$elee$  by  force,  much  lees 
other  men  who  were  strangers,  {e)  And  when  a  man  is  appre- 
hended, and  in  the  custody  of  officers  of  justice,  and  a  tfiird 
«  person  espouses  his  cause  and  encourages  the  prisoner  to  resist, 
the  officers  may  imprison  such  third  person ;  and  Lord  Kenyon 
is  reported  to  have  said,  that  when  a  num  it  m  the  admU  ena- 
todjf  of  ike  qficers  of  justice,  no  other  person  has  a  right  to 
inter/ere.  If  he  were  taken  iUegatty,  the  officers  must  answer 
it  at  their  peril,  (/)  and  an  habeas  corpus  may  be  obtained, 
and  this  is  certainly  the  safer  rule,  uidess  in  most  violent  and 
gross  violations  of  liberty. 

However,  subsequent  and  modem  decisions  support  the  de- 
cision of  the  seven  judges,  and  establish  that  even  a  stranger's 
interference,  and  even  his  killing  the  officer,  when  the  imprison- 
ment was  illegal,  would  only  consdtute  manslat^hter,  and  not 
murder,  {g)  And  in  a  modem  case,  where  a  person  arrested 
another,  and  it  did  not  appear  that  he  was  strictly  anthoriaed 
by  the  process  to  do  so,  it  was  held  that  an  indictment  against 
a  stranger  for  rescuing  him  could  not  be  supported;  (A)  and  in 
an  indictment  against  a  person  for.  rescuiiig  a  person  fimn  the 
house  of  c<Nrreetion,  it  was  held  that  it  must  iqqpear  Aat  Ae 
latter  was  legally  imprisoned  there*  (t) 

(e)  FosU  C.  L.  Sit,  317 ;  1  Eat^'i  P.  C.     note  (*). 
3S6  to  SS9.  (k)  Cm  y.  Omm,  5  fi«t,  S0«,  SSB; 


(/)  l/mt€y.l£dmmd$  ^  oOim,  Peake's     1  Smith's  R.  555,  Sb  C. ;  and  tee  Jte  t. 
lUp.  89,  90.  JVtWMii,  t  Straqge,  lSt& 


(g)  SeeMaryAdejf*tease,lljeach,C.lM.         (t)  Rmr. F^mtmm, t Stwu  ifSS. 
iB9,  t06,  345,  S53;  1  East's  P.  C.  539, 
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In  case  of  a  libellous  caricature,  caucdng  a  person  to  become    CHAP.  vil. 
an  object  of  ridicule,  it  has  been  considered  justifiable  in  the   p^^Ba"^^ 

party  libeHed  eyen  to  destroy  the  picture,  and  eren  excusable 

in  a  near  relation  to  do  so,  (A)  but  the  safer  course  is  to  take 
the  Hbel  to  a  magistrate,  (l) 

We  have  seen  that  a  parent  or  guardian,  or  a  master,  may  Defence  and 
prevent  any  injury  in  that  character,  and  may  interfere  and  fnj^Qr!"^  ^e?^^ 
even  by  force  defend  his  child,  his  ward,  or  his  apprentice  or  tive  righu, 
servant,  (m)  although  a  stranger  could  only  interfere  to  preser^re 
the  peace,  (n)    So  a  piurent  or  guardian  of  a  female  under  age, 
who  had  eloped  without  his  knowledge,  is  justified  in  detaining 
her  clothes ;  and  a  carrier,  to  whom  they  had  been  deiiTered  for 
the  purpose  of  conveyance,  is  justified  in  defivering  them  over 
to  the  parent  or  guardian,  and  by  so  .doing  he  cannot  be  con- 
sidered as  having  been  guilty  of  an  illegal  conversion,  (o) 

IV.  One  of  the  most  immediate  and  effectual  means  of  pre*  tv.  Of  appre- 
venting  an  injury,  or  securing  punishment  for  its  completion,  is  ^^}^^  "^ 
the  apprehension  and  detainer  of  the  wrong-doer  ^^ found  com*  wrong-doers 
mitting'*  or  whilst  committing  the  offence;  or  in  the  case  of  ""^^T'^JPl®" 
felony  when  he  is  escaping ;  and  also  of  seizing  his  engines 
about  to  be  uaed  and  then  using  for  the  wrongful  purpose.    It  ^ 

will  be  obvious  that  in  many  instances,  if  it  were  necessary  to 
wait  until  a  magistrate's  warrant  could  be  obtained,  or  even 
for  the  interference  of  a  peace  officer,  many  unknown  and  tran* 
sient  offenders  would  escape,  and  therefore  the  common  law 
and  numerous  modern  statutes  authorize  parties  themselves, 
who  have  been  or  are  likely  to  be  injured,  and  others  on  their 
behalf  or  for  the  security  of  the  public,  to  interfere  of  their 
own  accord,  and  apprehend  the  offender  whilst  found  commit^ 
ting  an  offence,  or  flagrante  delicto,  or  very  shortly  cfter  the 
offence  has  been  committed,  and  then  to  deliver  the  offender 
to  a  peace  officer,  or  to  convey  him  before  a  justice  of  the 
peace;  but  these  powers  were  not  intended  to  encourage  the 
apprehension  without  a  regular  justice's  warrant  of  known  #if£- 
stantial  inhabitants  in  the  neighbourhood,  in  every  case  of 
petty  offence.  (;) 


(k)  Du  Bod  r,  Btrerford,  f  Canpb.  51 1 ; 
Earl  Lmudak  t.  NeUon,  t  Bar.  h  Cres. 
311;  Anm.5  Coke's  R.  If5,  lf6;  and 
pdM,  Abatement  of  Nuisances. 

(i)  Anm.  5  Coke's  R.  ltd,  b. 

(us)  S  Rol.  Ab.  546 ;  Sianum  t.  CuntU* 
dick,  Oweo,  151 ;  Bac.  Ab.  Master  and 
SenrantfP. 

'n)  Barfoot  y.  Reynolds,  S  Strange,  953. 

>)  BQk€rrSayl&r,t  Car. &  Payne,  101. 


i; 


(p)  See  in  general  1  Chit.  Cr.  L.  11 16 
71  ^  Bom's  J.  tit  Arrest-^ContUbla 
Police— Vagraoi— Warrant,  7  &  8  Geo.  4, 
c.  29,  30w— N.  B.  The  9  Qeo.  4,  c.  31^ 
contains  no  provision  for  apprehending 
olfeuders. 

(q)  Per  Tindal,  C.  J.  In  Hanmry  ▼; 
BmU^ot,  SMood.&M.  15}  4C«r.&P. 
350,  S.C;  seepofi,  6t5. 
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CHAP.  VIL    .   In  cases  of  mere  civil  injuries  without  force,  or  even  of  a 
VARni^&c.   *^^<w?A  of  the  peace^  as  an  assault  or  battery,  no  private  indivi- 


dual can  in  general  at  common  law  arrest,  apprehend  or  im- 

Wbeii  a  pnvate       -t,,  i«i»i.- 

person  or  cou>  pnson  the  wrong-doer,  but  can  at  most  remove  nun  trom  bis 
l^ppnh^S  a  dwelling-house  without  any  imprisonment;  (r)  and  m  tlie  case  of 
wrong-do«rac  an  importunate  beggar,  who  refuses  to  quit  a  party's  premises, 
^SwwMfaMt.  ^^®  '*^'®^  ^*"  ^^y  legally  turn  him  out,  and  cannot  imprison 

him  unless  he  comes  within  the  provisions  of  the  vagrant  act«(«) 
Nor  can  a  private  person  at  common  law  apprehend  or  imprison 
another  for  a  misdemeanor  or  breach  of  the  peace  after  it  is 
over  without  a  warrant;  nor  can  a  constable  do  so  at  common 
law,  unless  he  had  view  of  such  misdemeanor  or  breach,  (t) 
And  though  a  person  may  push  or  force  a  person  out  of  his 
house,  or  from  a  church,  when  making  a  disturbance  there,  yet 
we  have  seen  that,  after  lie  has  removed  the  party,  he  cannot, 
without  warrant,  apprehend  or  imprison  him  even  for  the  pur- 
pose of  conveying  him  before  a  magistrate,  {u) 

But  private  individuals  are  not  only  permitted  but  enjoined 
by  law  to  arrest  an  offender  when  present  at  the  time  a  felony 
is  committed  or  dangerous  woynd  given,  on  pain  of  fine  and 
imprisonment  if  the  wrong-doer  escape  through  their  negU- 
gence.(a;)  And  the  same  duty  exists  where  a  person  is  detected 
in  the  attempt  to  commit  a  felony  ;(^)  and  although  the  offender 
ran  away  and  give  over  his  intention  of  committing  the  felony, 
still  it  seems  on  fresh  pursuit  he  may  be  apprehended  by  any 
one.  (z)  And  when  it  is  certain  that  ^felony  has  in  fact  been 
committed  by  some  one,  any  private  individual,  though  not  par- 
ticularly interested,  is  excused  in  imprisoning  a  person  who 
turns  out  to  have  been  wholly  innocent,  if  he  can  prove  that  he 
had  reasonable  or  probable  cause  for  suspecting  that  he  was  the 
felon,  and  in  such  a  case  he  may  himself  apprehend,  or  direct 
a  peace  officer  to  apprehend,  the  party  whom  he  so  supposes  to 
have  been  guilty,  (a)  But  if  it  should  turn  out  that  no  felony 
had  been  committed  by  any  one,  then  (excepting  in  the  case  of 

(r)  WUUam  v.  GlenUter,  2  Bar.  &  Cres.  ing  n  felony,  R.  &  B.  C  C.  365. 

699;  4  D.  &  R.  217,  S.  C. ;  Barn's  J.  (x)  t  Hale,  587;  1  East,  P.  C.  e9A, 

Arrest,  II.  (II.)  304;   Hawk.  b.  %,  c.  12,  8.13;  Rex  y. 

(i)  Price  V.  Severn,  7  Bing.  316.  Hunt,  R.  &  M.  C.  C*  93 ;  Selw.  N.  P. 

(()  Hawk.  B.  2,  c.  12,  s.  20, 21 ;  1  East's  3  ed.  830. 

P.  C.  300;  Bac.  Ab.  Trespass,  3  D. ;  (y)  Rex  r.  Hunt,  Ry.  &  M.  C.  C.  93; 

Rex  Y.  Dyun,  1  Stark.  R.  246;  For  y.  Rexy.  Hcwarth,  Id.  207. 

Gaunt,  3  Bar.  &  Adol.  798.  (t)  Rex  y.  Houarth,  R.  &  M.  C. C.  207. 

(tt)  WiUiam  y.  Gleni$ter,  4  D.  &  R.  (a)  Ltdwith  y.  Catclq»tB,  CM.  291  ; 

217;  2  Bar.  &  C.  699,  S.  C.  tupra.    It  Samuel  y.  Payne,  Dough  359;  Afiir«  r. 

was  therefore  also  doubted  whether  a  sex-  Kay,  4  Taunt.  34 ;  Guppy  y.  Briltkbank, 

tou  could  legally,  without  a  warrant,  ap-  5  Price,  525 ;  I^vis  y.  RtmeU,  5  Bing. 

prebend  a  person  in  the  act  of  stealing  a  364 ;  4  Inst.  144. 
dead  body  in  a  church  jrard,  that  not  be* 
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arrest  upon  hue  and  cry)  (6)  he  would  have  no  defence  to  an    CHAP.  Vll. 

action  for  false  imprisonment,  although  he  had  probable  cause   p^r  "J/Vc! 

for  suspecting  the  guilt,  (c)  Therefore,  in  a  plea  of  justification, 

he  must  aver  not  only  that  a  felony  had  been  committed  by 

some  one,  but  also  state  the  particular  facts  or  causes  inducing 

him  reasonably  to  suspect  the  party  imprisoned  to  have  been 

guilty  of  that  particular  felony.  (c{)    And  although  persons  who 

tnerely  c^sUt  a  constable  may  give  in  evidence  the  grounds  of 

their  defence  under  the  plea  of  general  issue,  a  person  who 

gives  charge,  and  first  induces  such  constable  to  act,  must  plead 

the  circumstances  specially,  {e) 

In  cases  of  Misdemeanors  it  has  recently  been  decided,  that 
suspicion  that  a  party  has  on  a  former  occasion  committed  a 
misdemeanor,  though  accompanied  with  proof  of  the  offence 
having  been  committed  by  some  one,  is  no  justification  for 
giving  the  former  in  charge  to  a  constable  without  a  justice's 
warratU;  and  that  there  is  no  distinction  in  this  respect  be- 
tween one  kind  of  misdemeanor  and  another,  as  breach  of 
peace  and  obtaining  goods  by  false  pretences.  (/) 

In  cases  of  mere  breach  of  the  peace,  before  any  charge  has 
been  made  to  a  peace  officer,  and  before  he  acts  upon  it  with- 
out a  justice's  warrant,  the  latter  must  himself  have  had  actual 
view  of  the  breach  of  the  peace,  or  the  arrest  without  warrant 
would  be  illegal,  (g)  And  where  A.  went  to  a  house  at  night,  de- 
manding to  see  the  servant,  and  he  was  told  to  depart,  and  he 
would  not,  and  thereupon  a  constable  was  sent  for^  and  A*  went 
from  the  house  to  the  garden^  and  when  the  constable  arrived, 
A.  told  him  that  if  a  light  appeared  at  the  windows  he  would 
break  them,  upon  which  the  constable  took  him  into  custody. 


(b^  Hawk.  b.  f ,  c.  13,  s.  16. 

{c)  Samuel  v.  PaynB,  Dougl.  S59 ;  Beck- 
with  V.  PhUlip,  6  Bar.  &  Crcs.  637 ;  Led- 
with  V.  Catehpole,  Cald.  291 ;  Ston^4nt$e 
▼.  Elliott,  6  Term  R.  315 ;  White  v.  Toy- 
Ur,  4  £sp.  R.  81 ;  Flewtltr  r.  Emfle,  i 
Campb.  187 ;  Hobbt  r,  Brmueamb,  S 
Campb.  430 ;  Mure  y.  Kay,  4  Taunt  34: 
1  Hale's  P.  C.  610. 

In  Beckwith  v.  PhiUip,  6  Bar.  &  Cres. 
6t5,  Lord  Teoterdcn  stated,  "  tbat  in 
order  to  justify  a  private  perton  in  impri- 
ftoning  on  suspicion  of  felony,  he  must 
not  only  make  out  a  reasonable  ground  of 
suspicion,  but  must  prove  that  a  felony 
has  actnailv  been  ceraroitted  by  some  per- 
son though  unknown ;  but  a  couttable 
having  reasonable  ground  to  tuqtect  that  a 
felony  has  been  committed,  may,  upon  the 
charge  of  another,  detain  the  suspected 
party,  although  it  turn  out  that  no  felony 
had  been  committed."  The  case  of  Adamt 
▼.  Mean,  Selw.  Ni.  Pri.  4  ed.  865,  is  not 


law  to  the  extent  reported.  But  mmbU, 
that  if  a  constable  of  his  own  head  take  a 
party  into  custody  on  suspicion  of  felony, 
•ud  it  turn  out  that  no  felony  has  been 
committed,  he  will  be  liable  to  be  sued  for 
the  imprisonment,  Hcbbi  v.  Bransarndt,  3 
Caroob.  430. 

(d)  Id.  ibid.;  M'Chughan  v.  Clayton, 
Holt's  C.  N.  P.  479;  Dam  ▼.  RumU,  5 
Bing.  364;  2  Moore  &  P.  590,  S.C. 
The  question  of  probable  cause  is  a  mixed 
question  of  law  and  fiict.  Id.  ibid* 

(«)  Hough  v.  Marchant  and  another,  1 
Mood.  &  M.  510. 

(/)  Fat  V.  Gaunt,  3  Bar.  &  Adolp.  798. 

(g)  Sharrock  v.  Uannemer,  Cro.  Elis. 
375;  Hardy  v.  Murphy,  1  £sp.  R. 
294 ;  Coupey  v.  Henley,  1  Esp.  R.  540 ) 
M'Cloughau  V.  Clayton,  Holt,  C.  N.  P. 
479 ;  Roger*  v.  Jones,  R.  &  M.  C.  C«  132 ; 
Stobbt  V.  Bramcomb,  3  Campb,  420;  2- 
Hale,  90. 
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REMEDIES  BY  ACTS  OF  PARTIES 


CHAP.  VIL 

Rekkdies  by 
Pabties,  5cc. 


Under  the  Me- 
tropolis Police 
Act,  10  O.  4, 
c»  44,  8.  7. 


it  WftS  held  that  as  at  most  tliis  amounted  only  to  a  threat  to 
commit  a  breach  of  the  peace,  and  did  not  constitate  an  actual 
breaeh  in  his  yiew,  the  constable  was  not  justified  in  so  doing, 
and  A.  was  acquitted  upon  an  indictment  for  resisting  the  ap- 
prehension, (g) 

It  is  safer,  therefore,  in  all  cases  of  the  least  doubt,  for 
private  indiTiduab,  especially  when  time  will  allow,  rather  than 
thus  acting  for  themselves,  to  apply  to  a  magistrate/or  a  warrant, 
because,  whenever  an  arrest  takes  place  under  such  a  warrant, 
the  party  imprisoned  cannot  sue  in  trespass,  nor  can  he  sustain 
even  an  action  on  the  case  for  the  malicious  charge  occasioning 
the  imprisonment,  although  it  should  turn  out  that  no  offence 
whatever  had  been  committed,  unless  he  can  prove  that  die 
party  who  obtained  the  warrant  acted  maliciously  and  without 
probable  cause.  (A) 

It  would  be  beyond  the  Kmits  of  this  work  to  attempt  to 
enumerate  all  the  instances  in  which,  by  the  common  law,  or  by 
general  or  heal  statutes,  private  persons  and  officers  are 
authorized,  either  with  or  without  warrant,  to  apprehend  sup- 
posed offenders,  (t)  The  general  role  is,  that  a  private  person, 
in  order  to  justify  or  excuse  his  giving  charge  to  a  peace  officer 
who  has  not  had  actual  view  of  a  breach  of  the  peace,  must  be 
prepared  to  prove  that  a  felony  had  been  committed  by  some 
one,  and  that  he  had  reasonable  grounds  upon  facts  to  suspect 
that  the  party  apprehended  ^as  the  guilty  person,  (k)  But  a 
constable^  or  other  proper  officer,  is  justified  in  adKng  upon 
the  charge  of  felony  made  by  another,  if  he  have  reasonable 
grounds  for  suspecting  that  the  party  charged  was  guilty  of 
the  felony,  though  he  turn  out  innocent,  and  although  no  felony 
whatever  has  actually  been  committed,  (t)  and  if  such  officer 
have  such  reasonable  suspicion,  he  may  justifiably  cause  the 
party,  though  aged,  and  a  resident  in  the  place,  even  to  leave 
bis  bed  between  ten  and  eleven  at  night,  and  go  into  prison 
till  the  next  morning,  (m)  But  he  must  not  handcuff  a  person 
unless  he  has  reason  to  fear  an  escape.  (») 

There  are  many  regulations  of  a  local  nature ;  as  those  re- . 
lating  to  '*  the  metropolitan  police  district^  and  extending 
over  tlie  metropolis  and  its  vicinity  and  the  river  Thames,  and 
also  Middlesex,  Surrey,  Hertford,  Essex,  and  Kent,  via.  the 


{I 


[g)  Rex  r.  Brieht,  4  Car.  &  P.  387. 

[h)  Lrigk  V.  Webb,  3  Eip.  R.  166 ; 
Beth  ▼.  Broadbent,  3  T.  R.  185 ;  Cooper  r. 
Boot,  1  T.  R.  5d5t  post,  630,  note  (g). 

(t)  Sec  the  senend  common  Ituo  roles 
fdllT  ttmed,  1  Chitty's  Crim.L.  16  to  7], 
and  Bom's  J.  tit.  Arrest 

(fc)  DavU  ▼.  RuteeU,  5  Biog.  366;  Fox  ▼. 


Gaunt,  3  Bar.  &  Adolp.  798. 

(/;  Td.  ibid.  354;  2  Moore  &  P.  590, 
S.  C. ;  Beckicith  v.  PhiUip,  6  B.  &  Cr^. 
637. 

(m)  Dptis  ▼.  Russell,  5  Bing.  365. 

(n)  Wright  V.  Court »  4  B.  &  Cres.  S/96', 
6  D.  &  R.  623,  S.  C. 


WITHOUT  LBGAL  ASSISTANCE.  Bil 

»  Geo.  4,  c.  55 ;  (o)  6  Geo.  4,  c.  21 ;  and  10  Geo.  4,  c.  44,  (p)    CHAP.  vn. 
and  €.  45,  and  which  authoriae  any  man  belonging  to  the  police  pa«tim"^T 
force^  during  the  time  of  bis  being  on  duty,  to  apprehend  ' 

certain  suspicious  persons,  as  '^  all  loose,  idle,  and  disorderly 
persons  whom  he  shall  find  disturbing  the  public  peaoe,  or 
whom  he  shall  have  just  cause  to  suspect  of  evil  design,  and  all 
persona  whom  he  shall  find,  between  sunset  and  the  how  of 
eight  in  the  forenoon,  lying  in  any  highway,  yard,  or  other 
place,  or  loitering  therein,  and  not  giving  a  satisfactory  account 
of  themselves,  and  to  deliver  any  person  so  apprehended  into 
the  cnstody  of  the  constable  appointed  under  that  act."  (;)  The 
prior  act,  S  G^^  4,  c.  55,  s.  SI,  authorised,  besides  police 
officers,  (r) ''  other  persons"  to  apprehend  every  such  suspected 
person,  or  reputed  thief y  and  to  convey  him  before  a  justice. 
But  it  was  held  that  that  provision  only  applied  to  the  appie- 
hension  of  persons  of  generai  bad  character  as  rogues  and 
vagabonds,  and  not  to  arrest  on  suspicion  only  of  a  particakr 
felony,  {s)  Some  powers  of  this  nature  were  also  given  by  the 
wse^epolie  pammg  act. 

There  are  some  acts  extending  over  the  whole  kingdom,  and  Under  General 
which,  OR  account  of  their  general  importance,  we  wiH  more  5  ^^4,  c?89. 
particularly  consider.  The  vagrant  act,  5  Geo.  4,  c.  83,  ex* 
tends  over  the  whole  of  England,  and  after  defining,  but  in 
very  general  terms,  who  shall  be  deemed  idle  and  iUsorderljf 
persons,  and  who  rogues  and  vagabonds,  and  who  incorrigible 
rogues  (and  under  which  three  heads  almost  every  kind  of  sus* 
picious  person  seems  to  be  included,)  (t)  it  anthoriaes  **  any 

(0)  Sec.  19,  21,  tS,  29,  32.  mentioned  in  the  next  note. 

(p)  Sec.  17.  See  the  statntes.  Bum's  J.  (<)  Cawfai  r.  Dmnbtrr,  1  M.  &  M.  37 ; 
PMiee,  Mctropdi*.  t  Car.  &  P.  565,  S.  C,  decided  on  tfie 

(q)  10  G.  4,  c.  44,  9.  7.  preceding  act,  3  O.  4,  c.  55,  s.  2. 

(r)  As  tlie  power  of  etktr  persons  to         (()  See  V^raat  Act,  5  G.  4,  c.  S3, 
apprehend  was  not  repeated  hi  10  G.  4,     s.  3,  4,  5 ;  see  them  weH  analysed  and 
c.  44,  s.  7,  it  may  be  coHected  that  it     stated,  Barn's  J.  26  ed.  tit.  Vagrant,  and 
was  considered  dangaroos  to  continue  that     w^a. 
power,  and  perhaps  in  respect  of  the  case 

The  5  G.  4,  c.  83,  s.  3,  enacts — 1.  *'  That  every  person  being  able  whdly  or  in  part 
to  maintain  l^aself  or  herself,  or  lus  or  her  iumiy,  by  work  or  by  other  means,  and 
wiHbtty  refusing  or  negicetiog  so  to  do,  by  which  refosal  or  neglect  be  or  she,  or  any  of 
bis  or  her  family,  whom  lie  or  she  may  be  legally  boend  to  maintain,  shall  have  become 
ohargeable  to  any  parish,  township,  or  place ;" 

S.  "  Every  person  retoming  to  and  becoming  chargeable  in  any  parish,  township, 
or  place,  from  whence  he  or  she  shall  have  been  legally  removed  by  order  of  two  jus- 
tices of  the  peace,  amless  he  or  she  shall  prodvce  a  ceftificate  of  the  chvrchwardens  and 
overseers  of  the  poor  of  some  oilier  parish,  township,  or  plaee,  thereby  aeknowledgiDg 
him  or  her  to  be  settled  in  soch  other  parish,  township,  or  place ;" 

8.  "  Bveiy  petty  chapman  or  pedlar  wandering  abroad  and  trading,  without  bdng 
daly  licensed,  or  otherwise  aothorised  by  law  -," 

4.  **  Every  common  prostitote  wandering  in  die  public  streets  or  pnbiie  highways, 
or  in  any  phice  of  public  resort,  and  behaving  in  a  riotous  or  indecent  manner ;" 

5.  "  And  every  person  wandering  abroad,  or  placing  himself  or  herself  in  any  poblic 
place,  street,  highway,  court,  or  passage,  to  hea  or  gather  alms,  or  causing,  or  procurioga 
or  encouraging  any  di3d  or  children  so  to  do  j ' 
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CHAP.  vir.    person  whatsoever  to  apprehend  any  person  wko  skali  befatMi 
?""•!."&"  o^enrfMig  against  that  act,"  (as  inter  aUa  *' berng /otutdin ot 

6.  £Aod  every  person  asking  alms  aiider  a  certificate  or  other  iDstrument  prohibited 
by  the  act,  s.  16;] 

"  Shall  be  deemed  an  idle  and  disorderly  persim  within  the  true  intent  and  nieauing 
of  this  act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  cumniit  such  oflender 
(being  tiiereof  convicted  before  him  by  his  own  view,  or  by  the  confession  of  such 
offender,  or  by  the  evidence  on  oath  of  one  or  more  credible  witness  or  witnesses)  to 
the  boose  of  correction,  tliere  to  be  kept  to  hard  labour  for  any  time  not  exceediog  one 
calendar  month." 

By  the  5  Geo.  4,  c.  83,  s.  4,  it  is  enacted,  "  that  every  |ierson  committing  any  of 
the  offences  hereinbefore  mentioned,  after  having  been  convicted  as  an  idle  and  disor- 
derly person  ;*' 

9.  "  Every  person  pretending  or  professing  to  tell  fortunes,  or  using  any  subtle  crafty 
means,  or  device,  by  palmistry  or  otherwise^  to  deceive  and  impose  on  any  of  bis  mao 
jesty's  subjects ;" 

3.  "  Every  person  wandering  abroad  and  lodging  in  any  bam  pr  outhouse,  or  in  any 
deserted  or  unoccupied  building,  or  in  the  open  air,  or  under  a  tent»  or  in  any  cart  or 
waggon,  not  having  any  visible  means  of  subsistence,  and  not  giving  a  good  account  of 
himself  or  herself; 

4.  "  Evcrv  person  wilfully  exposing  (o  view,  in  any  street,  road,  highway,  or  public 
place,  anv  obscene  print,  picture,  or  other  indecent  exhibition;" 

5.  "  Every  person  wilfully,  openly,  lewdly,  and  obscenely  exposing  his  person  in 
any  street,  road,  or  public  liighway,  or  in  the  view  thereof,  or  in  any  place  of  public 
resort,  with  intent  to  insult  any  female ;" 

6.  "  Every  person  wandering  abroad,  and  endeavouring,  by  the  exposure  of  wounds 
or  deformities,  to  obtain  or  gather  alms ;" 

7.  *'  Every  person  going  about  as  a  gatherer  or  collector  of  alms,  or  endeavooriag  to 
procure  charitable  contributions  of  any  nature  or  kind,  under  any  false  or  fiaudulent 
pretence  ;'* 

0.  "  Every  person  running  away  and  leaving  his  wife,  or  his  or  her  child  or  children. 
chargeable,  or  whereby  she  or  they,  or  any  of  them,  shall  become  chargeable  to  any 
parish,  township,  or  place ;" 

9.  "  Every  person  playing  or  betting  in  any  street,  road,  highway,  or  other  open 
and  public  place,  at  or  with  any  table  or  instrument  of  gaming,  at  any  game,  oi  pre- 
tended game  of  chance ;"  ^ 

10.  V  Every  person  having  in  his  or  her  custody  or  possession  any  picklock  key. 
crow,  jack,  bit,  or  other  implement,  with  intent  feloniously  to  break  uito  any  dwelling- 
house,  wareliouse,  coach-house,  stable,  or  outbuilding,  or  being  armed  with  any  gun, 
pistol,  hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  or  having  upon  him  or  her 
any  instrument  with  intent  to  commit  any  felonious  act ;"  f 

11.  "  Every  person  l>eing  found  in  or  upon  any  dwellmg-house,  warehouse,  coach- 
house, stable,  or  outhouse,  or  In  any  Inclosed  yard,  garden,  or  area,  for  any  unlawful 
purpose."  X 

12.  "  Every  suspected  person  or  reputed  thief,  frequenting  any  river,  canal,  or  navi- 
gable  stream,  dock,  or  basin,  or  any  quay,  wharf,  or  warehouse,  near  or  adjmning 
thereto,  or  any  street,  highway,  or  avenue  leading  thereto,  or  any  place  of  pnUic 
resort,  or  any  avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with 
intent  to  commit  felony  ;" 

15.  "  And  every  person  apprehended  as  an  idle  and  disorderly  person,  and  vio- 
lently resisting  any  constable  or  other  peace-officer  so  apprehending  him  or  her,  and 
being  subsequently  convicted  of  the  offence  for  which  he  or  she  shall  have  been  so 
apprehended ;"  § 

**  Shall  be  deemed  a  rogue  and  vagabond,  within  the  true  intent  and  meaning  of  tfau 
act;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit  such  offender  (being 
thereof  convicted  before  him  by  the  confession  of  such  offender,  or  by  the  evidence  on 
oath  of  one  or  more  credible  witness  or  witnesses)  to  the  house  of  correction,  tliere  to 
be  kept  to  hard  labour  for  any  time  not  exceeding  three  calendar  months;  and  every 
such  picklock  key,  crow,  jack,  bit,  and  other  implement,  and  every  such  gun,  pistol, 
hanger,  cutlass,  bludgeon,  or  other  offensive  weapon,  and  every  such  instrument  as 
aforesaid,  shall,  by  the  conviction  of  the  offencler,  become  forfeited  to  the  king's 
majesty.'^ 

by  the  5  Geo.  4,  c.  83,  s.  5,  it  is  enacted,  1.  "  That  every  person  breaking  or 
escaping  out  of  any  place  of  legal  confinement  before  the  expiration  of  the  term  for  which 
he  or  she  shall  have  been  committed  or  ordered  to  be  connned  by  virtue  of  this  act;" 


•  In  Rex  V.  Clarke,  I  Cowp.  35,  it 
was  held,  that  playing  bowls  was  not 
within  the  17  Geo.  t,  c.  5,  s.  2. 

t  See  R«r  V.  Howarth,  R« &M.,  C.C. 


207. 
t  And  see  4  Geo.  4,  c.  64,  s.  7. 

$  See  another  instance  in  s.  15, 
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-  .  .  • 

upon  any  dwelling-housey  warehouse,  coach-bouse,  stable^  or  CHAP,  vii. 
outhouse,  or  in  any  inclosed  yard,  garden,  or  areaj  for  any  Partxm^&c^ 
unlawful  purpose,**  {u)  and  forthwith  to  take  and  convey  him 
before  a  justice  of  the  peace,  to  be  dealt  with  as  therein  men- 
tioned. (»)  Upon  the  vagrant  act  it  has  been  held  that  a  man 
may  be  arrested  without  warrant,  as  a  person  *^ found  in  a 
dwelling-house i  for  an  unlawful  purpose,"  if  he  have  been  seen 
in  the  house,  although  before  apprehension  he  has  got  out,  and 
was  afterwards  taken  on  fresh  pursuit ;  and  that  it  makes  no 
difference  that  he  was  not  seen  getting  out  of  the  house,  if.he 
was  found  concealing  himself  to  avoid  being  apprehended,  and 
that  to  make  such  arrest  legal,  it  is  not  necessary  that  the 
person  should  have  at  the  time  he  was  arrested  a  continuing 
purpose  to  commit  a  felony,  and  that  be  may  be  arrested, 
though  the  unlawful  purpose  had  wholly  ended ;  and  it  was 
also  held,  that  where  the  circumstances  are  such  that  a  man 
must  know  why  he  is  about  to  be  apprehended,  he  need  not  be 
told  why,  and  his  resistance  of  arrest  .will  be  illegal,  (x) 

The  statute  against  larcenies  and  petty  takings  of  personal  Apprehension 
or  real  property,  (y)  contains  special  provisions,  enabling  the  ^  ^sUarcc- 
person  entrusted  with  the  care  of  Deer,  and  for  any  of  his  nies  and  petty 
assistants,  whether  on  his  premises  or  not,  to  demand  from  any  ^^  ^l\  ^9, 
person  who  has  entered  into  the  grounds  therein  mentioned, 
with  intent  unlawfully  to  take  deer,  any  gun  or  engine  in  his 


f .  '*  Every  person  committing  any  ofTence  against  this  act  which  shall  subject  him  or 
her  to  be  dealt  with  as  arogae  and  vagabond ,  such  person  bavuig  been  at  some  former 
time  adjudged  so  to  be,  aud  duly  convicted  thereof;" 

3>  "  And  every  person  apprehended  as  arogne  and  vagabond,  and  violently  resisting 
any  constable  or  other  peace-officer  so  apprehending  him  or  her,  ond  being  subse- 
quently convicted  of  the  offence  for  which  he  or  she  shall  have  been  so  apprehended  ;** 

*'  Shall  be  deemed  an  xnconi^hU  rogue  within  the  true  intent  and  meaning  of  this 
act ;  and  it  shall  be  lawful  for  any  justice  of  the  peace  to  commit  such  offender  (being 
thereof  convicted  before  biro,  by  the  confession  of  such  offender,  or  by  the  evidence  on 
oath  of  one  or  more  credible  witness  or  witnesses,)  to  the  house  of  correction,  there  to 
remain  until  the  next  general  or  quarter-sessions  of  the  peace ;  and  every  such  offender 
who  shall  be  so  committed  to  the  house  of  correction  shall  be  there  kept  to  hard  laboor 
during  the  period  of  his  or  her  imprisonment."  , 

(tt)  Id.  s.  6.  See  the  very  able  and  good  behavioor.  And  this  power  Is  too 
acote  observatioas  on  the  Vagrant  Act  treqaently  enforced.  If  the  occupier  of  an 
by  Mr.  Adolphos,  published  a.  d.  1824,  area  should,  even  iu  the  day  time,  dis- 
sbowing  the  undefined,  unlimited,  and  cover  a  person  there  without  his  leave,  for 
dangerous  powers  given  by  that  act,  and  a  temporary  purpose,  or  courting  his  ser- 
thc  indiscreet  or  malevolent  exercise  of  vant,  or  otherwise,  as  a  trespasser,  he 
which  so  frequently  give  rise  to  the  most  might,  under  this  act,  apprehend  him,  and 
vexatious  imprisonment  and  subsequent  a  magistrate  might  commit  him  absolutely 
litigation.  It  will  be  found  that,  under  to  prison  for  three  calendar  months.  What 
that  act,  the  mere  tuspieum  of  a  propensity  a  monstrous  power  to  vest  in  private  indi- 
to  commit  a  trifling  offence  is  punish-  viduais,  or  even  in  a  magistrate ! 
able,  by  a  single  magistrate,  with  three  -  (x)  Rex  v.  Haworth  R.  &  M.  C.  C. 
calendar  months'  imprisonment,  without  907 ;  and  see  HantoMf  v.  Beultbee,  2  Mood. 
Ilie  power  of  obtaining  release  upon  find-  &  M.  15,  fully  stated,  pott,  695, 
ing  the  most  satisfactory  sureties  for  bis        (y)  7  &  8  Gt  4,  c.  f  9. 


AM  BSIIB0IM  BY  ACTS  OP  PABTIIS 

CHAP.  VII.  po8se88ioD>  and  any  dog  ihere  broughi  for  huntiDg  sunh  dear, 
Pabtixs,  &C.  and  in  case  the  same  be  not  immediately  delivered  up,  to  take 
'*'  the  same  from  him  in  any  of  the  places  named,  or  iipon  pmrsmi 

made  in  any  other  place  to  which  he  may  have  escaped  there- 
from, for  the  use  of  the  owner  of  the  deer.  («)  Another  aeo- 
tioo  (a)  enacts,  that  if  any  person  shall  at  any  time  be  fomnd 
fishing  in  the  waters  enumerated,  and  against  the  provisioiis  of 
that  act,  it  shall  be  lawful  for  the  owner  of  the  ground,  water, 
or  fishery,  where  such  offender  shall  be  so  fomnd,  his  servants,  or 
any  person  authorised  by  hun,  to  demand  from  such  offiender 
any  rods,  lines,  hooks,  nets,  or  other  implements  for  taking  w 
destroying  fish,  which  shall  then  be  in  his  possession,  and  in 
case  such  offender  shall  not  immediately  deliver  np  the  same,  to 
seiae  and  take  the  same  from  him  for  the  use  of  such  owner,  but 
provides  that  any  person  angling  in  the  day  time,  against  the 
provisions  of  the  act,  from  whom  any  implements  used  by 
anglers  shall  be  taken^  by  whom  the  same  shall  be  deUveied 
up  as  aforesaid,  shall,  by  the  taking  or  delivering  thereof,  be 
exempted  from  the  payment  of  any  damages  or  penalty  for  such 
damages^  (i) 

Then  follows  a  general  provision  (c)  for  the  apprehoisioB 
without  warrant  of  offenders  found  eommitting  any  offence 
punishable  under  that  act,  either  by  indictment  or  a  summary 
conviction,  excepting  only  ax^Ung  in  the  day  time,  and  wluch 
apprehension,  it  is  provided,  may  be  made  without  warrant  by 
any  peace  officer,  or  by  the  ovmer  of  the  property,  on  or  with 
respect  to  which  the  offence  shall  be  committed,  or  by  his  ser- 
vant or  any  person  authorized  by  him,  and  the  offender  is 
forthwith  to  be  taken  before  some  neighbouring  justice  to  be 
dealt  with  according  to  law. 
ApprehensioDt       The  7  &  8  Creo.  4,  c.  80,  B.  28,  against  maUeious  and  wifful 
mkanraJ^^     jiyurj^^  to  property,  contains  a  power  to  apprehend  any  person 
dom  injoHeB  to  **  found  committing**  any  offence  against  that  act,  whether 
Q^4ji  SO,  8.  punishable  by  indictment  or  upon  summary  conviction,  and  by 
*^-  any  peace    officer,  or  the    owner  of  the'  property  injured, 

or  his  servant,  or  any  person  authorised  by  him.  {d)  To  jus- 
tify the  apprehension  by  a  private  individual  without  warrant, 
unier  this  act,  the  offender  must,  in  general,  he  found  by  him 
in  the  actual  commission  of  the  offence,  and  taken  at  the 


(c)  7  fit  Geo.  4,  c.  29|  •.  99.  It  will  b«  (a)  7  &  8  Geo.  4,  c  t9,  a.  S5. 

omerredy  this  act  extends  to  assistant  (M  See  2  Barn's  J.  7(i0»  &c. 

keeperst  and  reouiiet  a  demand,  whicli  («)  7  &  8  Geo.  4^  e.  f  9,  s.  S3- 

the  prior  act  did  aou    See  Re*  v«  Am^,  (d)  See  oaaes  on  f hb  act.  9  Bvra's  J. 


Ross.  &  Ry.  500.  741, 74f,  t6  ed. 


WITHOUT  I<fiOAL  ASSIftTANCfi. 

tiaoe,  (e)  and  the  party  musi  be  then  doing  actual  damage  f  and  f  ^^^'  ^^' 
it  has  been  held  that  the  mere  fact  of  a  man's  treading  down  Paatuu,  &c, 
the  grass  by  walking  in  a  field  out  of  a  lawful  footway,  is  not 
sufficient  to  justify  an  apprehension  or  conviction,  {/)  and  the 
offender  must  at  least  be  acting  wilfully .  (g)  But  if  the  offen- 
der be  taken  upon  fresh  pursuit  his  apprehension  would 
be  legal.  (A)  Under  the  last-mentioned  section  there  is.  a  recent 
decision  (A)  affording  a  useful  construction  of  the  words 
"found  committing''  any  offence  in  this  or  any  other  act.  Il 
was  held,  that  if  a  person  unreasonably  beat  and  materially 
injure  a  small  dog,  under  colour  or  pretence  of  self-defenoe 
against  the  dog's  barkmg  at  him,  such  injury  is  wilful,  within 
the  meaning  of  the  24th  section,  and,  that  although  he  had 
gone  off  to  the  distance  of  a  mile,  yet  Ufon  immediate  pursuit, 
be  might  be  legally  apprehended  and  taken  before  a  magistrate; 
and  Tindal,  €•  J.  said,  "  with  respect  to  this  question,  the 
words  of  the  7  &  8  Geo.  4,  c.  80,  s.  24  &  28,  certamly  differ 
materially  from  those  of  1  Geo.  4,  and  were  obviously  meant  to 
restrict  the  powers  given  by  that  act.  The  object  of  the  legis- 
lature seems  to  have  been  to  allow  the  immediate  apprehension 
of  a  party  taken  in  the  commission  of  a  crime  of  this  nature, 
because  otherwise  such  offences  would  frequently  be  committed 
by  persons  passing  through,  or  hamng  no  fixed  domicile  in  the 
place ^  and  they  would  therefore  entirely  escape ,  if  the  party 
iiijured  were  obliged  to  wait  for  the  formalites  of  a  chqrge  be- 
fore a  magistrate,  or  a  warranto  Where  the  offender  is  fixed 
in  the  country,  so  that  he  can  be  found  and  apprehended  at  a 
subsequent  time,  there  is  no  reason  why  that  apprehension 
should  not  be  after  a  regular  proceeding ;  and  the  statute  there- 
fore differs  from  1  Geo.  4,  c.  56,  (0  and  does  not  allow  a  stals 
apprehension  on  an  old  charge  without  a  warrant.  Still  the 
words  of  the  present  statute  must  not  be  taken  ^o  strictly  as  to 
defeat  its  reasonable  operation.  Suppose  a  party  seen  in  the 
act  of  committing  the  crime  were  to  run  awayi  and  immediate 
and  fresh  pursuit  to  be  made,  I  think  that  would  be  sufficient ;  so 
in  this  case,  the  party  is  actually  seen  in  the  commission  of  the 
act  complained  of;  as  soon  as  possible  an  officer  is  sent  for, 
and  he  is  taken  as  soon  as  possible.    No  greater  diligence 


(«)  See  Rex  ▼.  Curran,  3  Car.  &  P.  (f)  Bailer  ?.  Turley,  t  C«r.  &  P.  585 ; 

397,  and  Rex  ▼.  Howarth,  R.  &  M.  C.  C.  Dtwey  v.  White,  M.  &  M.  64,  56  . 

S07 ;  Beediey  t.  Sides,  9  Bar.  &  C.  806,  (g)  lUx  v.  Turner,  R.   &   M.  C.  C. 

as  to  the  words  "found  committing,"  At-  SS9. 

iemeyOeturat  r,  Delano,  1  Price,  S83 ;  (h)  Hanvay  v.  BouUbeet  t  Mood.  &  M. 

and    Hanvay  w,  BouHbee  and    Wife,   ft  13 ;  4  Car.  &  P.  350,  S.  C. 

Mood.  &  M.  15.  CO  Repealed  bjr  7  &  8  Geo.  4,  c.  97, 
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Poachers. 


CHAP.  VIl.    could  be  required,  and  that  being  the  case,  I  think  it  must  be 

Pakties,  &c.    treated  as  an  ^^immedicUe' apprehension^^  for  an  offence  which 

the  plaintiff  (supposing  under  the  circumstances  that  it  was  an 

offence  at  all)  was  ^^ found  committing,^*  (Jc) 

ApprehensUns       The  9  Geo.  4,  c.  69,  sect.  S,*  against  ^ighi  Pocu^Aing,  pro- 

T^9  8  «*°  *'  vides,  "  that  where  any  person  shall  he  found  (J)  upon  any  land 

^niX  Night     commuting  any  such  offence  as  is  hereinbefore  mentioned,  (m) 

it  shall  be  lawful  for  the  owner  or  occupier  of  such  land,  or 
for  any  person  having  a  right  or  reputed  right  of  free  warren 
or  free  chase  thereon,  or  for  thelordof  the  manor  or  reputed 
manor  wherein  such  land  may  be  situate,  and  also  for  the 
gamekeepers  or  servant  of  any  of  the  persons  herein  men- 
tioned, or  any  person  assisting  such  gamekeeper  or  servant  to 
seize  and  apprehend  such  offender  upon  such  land,  or  in  case 
of  pursuit  being  made,  in  any  other  place  to  which  he  may 
have  escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be 
into  the  custody  of  a  peace  officer,  in  order  to  his  being  con- 
veyed before  two  justices  of  the  peace."  The  act  provides 
against  assaults  and  resistance  of  such  apprehension,  (»)  by 
enacting  **  That  in  case  such  offender  shall  assault  or  offer  any 
violence  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  stick, 
club,  or  any  other  offensive  weapon  whatsoever,  towards  any  per- 
son hereby  authorized  to  seize  and  apprehend  him,  he  shall, 
whether  it  be  his  first,  second,  or  any  other  offence,  be  guilty 
of  a  misdemeanor,"  and  on  conviction  be  transported  for  seven 
years,  or  imprisoned,  with  hard  labour,  for  not  exceeding 
two  years.  But  under  this  clause  it  has  been  held,  that  a  stick 
or  bludgeon  not  taken  out  by  the  offender  for  the  purpose  of 
attack,  is  not  an  offensive  weapon  within  the  meaning  of  the 
act.  (ft) 

It  has  been  decided  under  this  act,  that  if  gamekeepers 
attempt  to  apprehend  persons  armed  with  offensive  weapons, 
who  are  poaching  in  the  night,  and  one  of  the  gamekeepers  be 
shot  by  one  of  the  poachers,  jthis  will  be  murder  in  all,  unless 
it  be  shown  that  either  of  the  poachers  separated  himself  from 
the  rest,  so  as  to  show  that  he  did  not  join  in  the  act ;  (o)  and 


ii 


k)  Supra,  625,  note  (h). 
/)  In  Attorney  General  ▼.  Delano,  1 
Price  Rep.  383,  the  word  "found"  means 
"  having  been  seen  or  dieeovered,"  ahd  see 
mmte,  16t5,  note  (Ji),  and  Rex  v.  Barhart, 
KAcM.C:C.15l  :  10Bar.&C.89,S.C. 

(m)  See  the  sections,  ante  401  to  403. 
The  act  is  confined  to  Night  Poaching, 
therein  defined. 

(n)  Sec  enactmentSi  ante,  401  to  403 ; 


and  see  9  Burn's  J.  26  ed.  9f7,  &c.; 
and  see  Carrington's  Criminal  Law, 
147.  It  has  been  held  that  a  stick  or 
bludgeon,  not  taken  out  for  the  pnrpoae  of 
attacki  is  not  an  "  offensive  weapon  within 
that  act.  Rex  v.  Palmer,  2  Mood.  &  M. 
70. 

(o)  Rex  V.  Ildmeads,  3  Car.  &  P.  390 ; 
Rex  V.  White,  Russ.  &  Ry.  C.  C.  99. 


WITHOUT  LEGAL  ASSISTANCE, 


627 


where  gamekeepers  had  seized  two  persons  who  were  poach-    chap.  Vli. 
ing  in  the  night,  and  they  having  surrendered,  called  to  a  third,    Parties!'&c! 
who  came  up,  and  he  killed  one  of  the  gamekeepers,  it  was 
held  to  be  murder  in  all,  though  the  two  struck  no  blow,  and 
though  the  gamekeepers  had  not  announced  in  what  capacity 
they  had  apprehended  him.  (p) 

The  Game  AcU  1  &  2  Wm.  4,  c.  ^2^  s.  31,  enables  the  AppTchensionof 
person  entitled  to  the  game,  or  any  person  by  his  order,  to  under  tlulGaiDe 
apprehend  and  detain  for  not  more  than  twelve  hours,  and  take  A<^*»  *  &  «  w'm. 
before  a  justice, ''  any  person  found  on  any  land  in  search  or  ante,  405. 
pursuit  of  gatnef  and  refusing  to  tell  his  real  name  or  place  of 
abode,  or  by  giving  so  general  a  description  as  to  be  illusory 
for  the  purpose  of  discovery,  or  by  wilfully  continuing  or  re- 
turning upon  the  land;  (j)  and  game  fresh  killed  in  the  posses- 
sion of  such  a  trespasser  whilst  trespassing,  may  be  seized  for 
the  use  of  the  owner  of  the  game,  (r) 

It  will  be  observed  that  many  of  these  acts  also  give  power 
to  ^ze  guns,  nets,  fishing  tackle  and  dogs  for  the  use  of  the 
owner  of  the  property  injured  by  the  offence.  In  such  a  case, 
after  the  seizure,  the  property  may  be  destroyed,  because  the 
new  owner  may  do  what  he  pleases  with  it,  and  he  may  there- 
fore kill  a  dog  so  seized ;  {$)  but  if  the  property  is  merely  to  be 
seized  or  to  be  taken  as  a  distress,  then  at  common  law  any  • 
injury  to  it  would  render  the  party  seizing  a  trespasser  ab 
inilio,  as  where  a  party  cuts  nets  which  he  had  taken  damage 
feasant,  (t) 

It  will  be  found  that  the  principle  of  these  modem  acta 
authorizing  private  persons  to  apprehend  offenders  is  not  new, 
but  will  be  found  in  the  ancient  acts  respecting  offences  in 
forests  and  porks,  and  in  the  General  Highway  Act,  («)  Turnpike 
Act,  (x)  and  in  most  of  the  local  Paving  and  Police  Acts,  in 
order  to  secure  transient  offenders. 

Besides  the  particular  protections  sometimes  expressly  given  General  protec- 
by  each  of  these  several  acts  to  persons  lawfully  apprehending  ip^e^Slng* 
offenders,  the  general  act  for  the  protection  of  the  person,  9  G.  4,  offenders  af- 
c.  31,  s.  12,  expressly  enacts,  "  that  if  any  person  shall  unlawfully  ow!  4,*c[  si, 
*'  and  maliciously  shoot  at  any  person,  or  shall  by  drawing  a  >•  ,i^  agmna 
"  trigger  or  in  any  other  manner  attempt  to  discharge  any  kind  ^H^!^  *^  ' 
**  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  mali* 
'*  ciously  stab,  cut  or  wound  any  person,  with  intent  to  maim, 

• 

(p)  Hex  ▼.  WMlome,  3  Car.  &  P.  394.  1  Marsli.  106,  S.  C. 

(9)  1  &  9  Win.  4,  c.  St,  s.  31.  (t)  Tyler  v.  Wall,  Cro.  Car.  2«8. 

(r)  Id.  sect  36.  (u)  13  Geo.  3,  c.  78,  8.  60. 

(«)  Khgmarth  w.  Bretton,  b  Tannt.  416;  (x)  3  Geo.  4,  c.  If  6. 
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"  disfigure  or  disable  such  persoui  or  to  do  him  some  other 
**  grievous  bodily  hanxii  or  with  intent  to  resist  or  prevent  the 
"  lawful  apprehension  or  detainer  of  t/ie  party  so  qffendimg, 
or  of  any  of  his  accomplices,  for  any  offence  for  which 
he  or  they  may  respectively  be  liable  by  law  to  be  appre- 
hended or  detained,  every  such  offender  and  every  person 
counselling,  aiding  or  abetting  such  ofifender^  shall  be  guilty 
"  of  felony,  and  being  convicted  thereof  shall  s^ffer  death  as 
a  felon.**  But  then  the  act  provides  "  that  in  case  it  shall 
appear  on  the  trial  of  any  person  indicted  for  any  of  the 
*^  said  offences,  that  such  acts  of  shooting  or  of  attempting  to 
"  discharge  loaded  arms,  or  of  stabbing,  cutting  or  wounding 
'^  as  aforesaid,  were  committed  under  such  circumstances  that 
''  if  death  had  ensued  therefrom  the  same  would  not  in  km 
''  have  amounted  to  the  crime  of  murder,  in  every  such  case  the 
'^  person  so  indicted  shall  be  acquitted  of  felony."  (y) 

It  has  been  held  that  the  powers  given  by  acts  of  this  de- 
scription authorizing  the  taking  of  certain  description  of  persons, 
or  to  search  by  warrant  suspected  houses  of  a  certain  de* 
scription,  are  strictly  confined  to  such  persons  and  such  houses^ 
and  that  if  a  person  be  taken  not  answering  the  descriptioOf 
then  the  arrest,  even  under  a  general  warrant  against  such  per^* 
sons  or  houses,  will  be  illegal,  and  subject  the  parties  to  an 
action  of  trespass.  (2)  And  even  killing  in  resistance  of  the 
arrest  would,  in  that  case,  only  be  manslaughter  and  not 
murder,  (a)  Therefore  where  a  writ  of  assistance  was  ad- 
dressed to  certain  officers  therein  mentioned,  and  under  the 
6  Geo.  4,  c.  108,  s.  40,  directed  them  to  enter  and  search 
any  house,  shop,  &c.  where  smuggled  goods  were  or  were  sua* 
pected  to  be  concealed,  it  was  held  that  such  writ  did  not 
confer  a  general  and  absolute  authority  to  enter  and  search  all 
houses  for  smuggled  goods,  but  that  such  entry  and  search 


•^F 


(y)  It  has  been  correctly  observed,  that 
it  is  rather  to  be  regretted  that  in  indict- 
menii  for  these  ofrances,  the  legislature 
did  not  giTe  the  jorv  a  power  of  findina 
the  party  guilty  of  the  stabbiiigf  &c.  and 
that  if  death  had  ensued,  the  crinie  would 
have  been  mantlau^er,  and  then  have 
subjeeted  the  offender  to  a  smaller  punish- 
wunt  i  for  at  present  if  a  person  is  tried 
for  stabbing,  &c.  and  it  appears  that  if 
4#ath  bad  ensued,  U  would  have  been 
only  an  aggravated  case  of  manslaughter, 
the  prisoner  Is  acquittid  and  gets  dis- 
charged from  custody  without  any  punish- 
ment vhaUver,  It  is  true  that  an  indict- 
ment for  an  ussauU  might  be  preferred 
against  him,  but  as  the  grand  jury  arc 


generally  discharged  before  the  trial  lakes 
place  on  the  capita]  charge,  such  an  in- 
dictment is  In  practice  never  preferred. 
See  Carr.  Crim.  L.  5d  edit.  SS9 ;  and  see 
Ihe  Kingr.  Edwards,  post,  649,  n.  (rf) ; 
and  The  iCing  v«  Nmoell  and  atken,  ptti, 
629,  n.  (e)  -,  fin  v.  Curran,  3  Cor.  L  P. 
397. 

(s)  Ret  V.  Ai0y,  1  Le«cb»  f08 }  and  see 
Cowles  V.  Dunbar,  1  M.  &  M.  37  ;  2  Car. 
&  P.  565,  S.  C;  Hawk.  b.  {,  c.  13,  i.  31 ; 
Handcock  v.  Baker,  2  Bos.  &  Pul.  «6« ; 
Bell  V.  Oakley  and  others,  f  M.  &  S.  261 ; 
BraHv*scaset  1  Leachf  3£9. 

(a)  1  East,  P.  C.  303,  313,  325; 
Tooley's  case,  2  Ld.  Knyra.  If96, 1301  ; 
S  Hale,  89. 
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vrast  be  justified  by  reference  to  the  eyent,  or  at  least  to  pro-  CHAP.  VIL 
baUe  cause,  and  that  if  there  appeared  to  be  no  probable  p'llxiiMc^ 
cause  the  entry  was  illegal  and  might  be  resisted,  and  the  offi-  • 

cen  legally  obstructed.  (6) 

So  in  a  late  case  it  was  held,  that  aldiough  the  Game  Act, 
1  &  9  Wm.  4,  c.  SS,  authoriBes  the  apprehending  and  de- 
taining for  twelve  hours  persons/oiMcf  irespasting  in  pursuit  of 
game  in  the  day  time,  when  he  refuses  to  communicate  his 
name,  any  apprehension  in  the  day  time  in  other  cases  would 
be  illegal,  and  that  if  the  party  maUng  it  should  be  resisted  and 
hurt,  die  trespasser  would  not  be  indictable  under  the  9  Geo. 
4,  c.  31,  s.  13,  for  his  resistance  and  occasioning  them 
grievous  bodily  harm,  and  if  death  had  ensued,  the  offepce  of 
killing  would  not  have  amounted  to  murder  ;{c)  and  that,  con- 
sequently, the  cutting,  &c.  was  not  an  offence  within  9  Geo.  4, 
c.31,s.  lS.(d) 

So  in  another  recent  case,  where  the  prisoners  were  indicted 
under  the  9  Geo.  4,  c.  81,  s.  12,  for  felcmiously  cutting  the  pro- 
secutor, and  it  appeared  that  they  had  been  seen  by  the  prosecu- 
tor under  suspicious  circumstances  coming  out  of  a  cattle  shed, 
and  the  prosecutor  thereupon  went  into  his  house  to  fetch  his  pis- 
tols, and  the  prisoners  in  the  mean  time  having  got  off  the  pre- 
mises into  an  adfoming  fields  and  they,  up<Hi  being  challenged, 
gave  fictitious  names,  and  thereupon  he  attempted  to  seize  them 
there  and  they  cut  him,  it  was  held  that  under  the  Vagrant  Act 
he  was  <Hily  justified  in  apprehending  the  prisoners  when  found 
ffi  the  shed  and  not  in  the  fields  and  that,  consequently,  their 
cutting  in  resistance  of  the  illegal  apprehension  was  not  in« 
dictable.  (e) 


(fr)  R«c  ?.  ITam,  1  Bar.  &  Adoip.  166; 
and  see  Warw  ▼.  VaXi^^  6  T.  R.  443,  aa 
to  the  strictneat  required  in  constrQing 
•tatotea  which  give  power  of  search  and 
leisure. 

(r)  Antt,  6«7,  618. 

(i2)  Bar  v.  JBdioenb,  S  March,  1833, 
car.  Lord  Lyndburst,  at  Hertford ;  and 
see  ohser? ations  in  Carr.  Grim,  L.  3d  edit. 
SS9 }  9mUt  628,  note  (y)  \  see  also  Aex  r. 
Curroji,  3  Car.  H  P.  397. 

(s)  Tkt  King  ▼.  Ntweli  and  J.  and  £. 

fHlieTf  Chehasford,  7th  March,  1838,  cor. 
indal,  C.  J.  '  The  prisoners  were  in- 
dicted under  9  Geo.  4,  c.  31>  s.  11  &  18, 
for  febniooslj  cutting  P.  F$Uen,  The  facts 
of  the  case  were  these: — ^The  prosecutor 
was  sitting  at  his  father's  house  on  the 
night  of  the  17th  of  January,  when,  about 
ten  at  night,  the  yard-dog  barked  violently. 
He  immediately  went  out,  and  from  the 
circttmitaDce  of  the  dog  continuing  to 


bark  he  was  convinced  that  some  person 
was  about  tlie  premises.  He  called  out 
several  times,  and  then  saw  the  three 
prisoners  come  forth  from  the  cattle-shed. 
They  were  all  armed  with  bludgeons,  and 
bad  each  a.  bag  under  bis  arm.  He  in* 
sisied  on  knowing  their  names,  but  they 
refused  to  tell  him.  The  prosecutor  per- 
ceiving that  there  were  three  persons 
armed,  and  that  he  could  not  attempt  to 
cope  with  them  unarmed,  returned  into  the 
house  to  get  his  pistols.  Having  procured 
them,  he  went  out  into  the  yard.  The 
prisoners  had  then  gone  off  the  premises, 
and  were  in  a  field  through  which  a  foot* 
path  ran.  He  went  up  to  them  and  in« 
slated  on  knowing  their  names.  Two  of 
them  gave  pretended  names,  and  the 
third  did  not  speak.  At  this  time  the 
brother  of  the  prosecutor  came  op.  Tlie 
latter  then  attempted  to  take  one  of  the 
prisoneni.    On  this  they  called  out  that 
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CHAP.  VII. 
Rbhbdxbs  by 
Partibs,  ice. 

Preferable  to 
obtain  a  war- 
rant. 


Protection  of 
persons  appre« 
bending  from 
actions. 


In  all  caseSj  therefore,  when  it  is  doubtAiI  whether  the  party 
has  committed  a  felony,  and  when  it  is  doubtful  whether  he 
comes  within  the  general  description  either  in  the  acts  referred 
to  or  in  the  warrant,  the  safest  course  is  to  wait  until  a  jsMir^i- 
cular  warrant  has  been  obtained  against  the  particular  person, 
in  which  case,  although  it  should  afterwards  appear  that  he  was 
innocent,  he  cannot  maintain  any  action  unless  he  can  prore 
that  the  charge  was  maliciously  made  against  him  without  any 
reasonable  cause,  whereas  when  the  proceedings  have  been 
without  warrant,  he  may  primA  facte  support  an  action  of 
trespass;  {f)  and  if  the  magistrate  should  erroneously  issue  a 
warrant  when  he  ought  not,  the  party  procuring  it  would  not  be 
liable.  (^) 

However,  in  general,  not  only  officers  but  private  persons 
who  apprehend  supposed  offenders  without  warrant,  have  o^fe- 
quate  protections  against  or  means  of  getting  rid  of  civil  actions 
for  any  irregularity,  when  they  have  acted  bond  fide  without 
malice,  but  have  either  mistaken  the  offence,  or  the  person,  or 
the  regularity  of  their  proceeding;  we  have  already  adverted 
to  the  protection  in  general  afforded  by  the  acts  against  larceny 
and  other  offences  of  that  nature,  and  against  malicious  or 
wilful  injuries  to  property,  (A)  and  other  acts  professedly  passed 
for  the  protection  of  persons  acting  in  the  execution  of  the  re- 
spective acts,  and  which  terms  have  been  construed  to  protect 
persons  in  the  bonafide^  though  mistaken,  exercise  of  the  powers 
given  by  the  particular  act,  and  not  to  be  confined  to  persons 
who  have  strictly  acted  as  authorized,  who  would  in  that  case 
not  require  any  protection,  (t)    These  require  a  notice  of  action 


tliey  would  not  be  taken,  and  a  severe 
blow  was  strack  at  the  prosecotor  on  tbc 
back  of  his  neck.  This  brought  bim  to 
the  ground,  and  there  he  was  struck 
several  times.  When  he  eot  up  he  fired 
both  pistols,  but  neither  of  the  balls  took 
effect.  He  and  his  brother  were  tlien 
beaten  so  unmercifullj  that  they  were 
unable  to  see  for  the  streaming  of  tlic 
blood  of  their  heads  into  their  eyes.  They 
remained  senseless  for  some  time,  and  on 
recovering,  the  prisoners  were  gone. 

Lord  Chief  Justice  Tindal  thought,  that 
although  under  tlie  .5th  of  Geo.  4,  c.  83, 
(the  Vagrant  Act,)  the  prisoners  might 
have  been  seized  on  the  jnremitei  of  the 
prosecutor,  it  was  not  competent  for  him 
to  seise  them  \?ben  they  were  off  the  pre" 
miies  and  in  afield  through  u^ich  there  wat 
a  path.  The  resistance  which  the  pri- 
soiiers.had  made,  though  excessive,  and 
the  subject  of  an  indictment  for  an  assault, 
would  not  come  within  the  statute,  9  Geo, 


4,  c.  31,  s.  13;  for  if  death  liad  ensued, 
the  prisoners*  offence  would  not  liave 
amounted  to  mwrder. 

The  jury,  under  his  lordship's  direction, 
returned  a  verdict  of  not  guUty  as  to  all 
the  prisoners ;  see  also  Rex  v*  Curran,  5 
Car.  &  P.  397. 

(/)  7  &  8  Geo.  4,  c.  89,  s.  75. 

(g)  ^f*  V.  Webb,  3  £sp.  R.  166; 
Belk  V.  Broadbent,  3  T.  R.  185 ;  Boote  v. 
Cooper,  1  T.  R.  535;  but  aee  EUet  v. 
Smith,  1  Dowl.  &  R«  97 ;  2  Chit«  R.  304; 
as  to  the  liability  to  an  action  on  the  case 
for  maUciotttty  inducing  a  magistrate  im- 
properly to  issue  a  warrant. 

(A)  7  &  8  Geo.  4,  c.  30,  s.  41  ; 
Wright  V.  Wales,  5  Btng.  336 ;  S  Moore 
&  P.  613,  S.  C ;  and  as  to  ccsts,  3  Moore 
&  P.  9Ct,  S.  C. 

(i)  Breeching  v.  Sides,  9  Bar.  &  C.  806; 
Cook  V.  Uonard,  6  B.  &  C.  355  ;  Wright 
V.  Wales,  5  Bing.  336 ;  t  Moof«  &  P. 
613;  3  Moore  &  P.  96,  S.  C;  see  the 
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and  other  formal  steps  on  the  part  of  any  person.8uing  theni,  and    cHAP.  Vll. 
authorize  a  tender  of  amends  on  the  payment  of  the  amount  into  ^artim  &c^ 

court f  and  deprive  the  plaintiff  of  costs  although  he  should  re- '• — ^ 

cover  a  verdict^  unless  the  judge  should  certify  his  approbation 
of  the  action  and  also  of  the  verdict  obtained  thereupon.  (Jk) 

It  may  be  objected  that  these  are  strong  measures  against  consideraUonof 
the  liberty  of  the  subject,  allowing /?rffja/e  individuals  of  their  Jj%7£^^^ 
own  accord  to  imprison  others,  and  then  imposing  such  qualifi*  of  apprdwa- 
cations  upon  the  remedy  in  case  of  false  or  irregular  imprison-  "^^ 
ment  as  to  render  recovery  very  hazardous ;  bqt  on  the  other 
hand  it  will  be  remembered,  that  in  a  crowded  and  demoralized 
population  there  are  so  many  transient  offenders  who  would 
escape  if  not  immediately  apprehended,  that  it  is  absolutely 
essential  for  the  protection  of  property  that  such  apprehensions 
should  be  allowed ;  (/)  and  supposing  there  should  be  any  mis- 
take, error  or  irregularity,  the  party  imprisoned  ought  to  be 
satisfied  by  a  tender  of  sufficient  amends ;  and  admitting  that 
he  has  been  maliciously,  hastily  or  otherwise  improperly  ap- 
prehended, and  that  he  has  thereby  really  sustained  considerable 
damage,  there  is  no  danger  of  a  jury's  not  giving  him  adequate 
compensation,  or  of  a  judge  declining  in  such  a  case  to  certify 
his  approbation  of  the  action,  and  also  of  the  yerdict  obtained 
thereupon,  when  given  temperately  and  not  for  excessive  da- 
mages* 

However,  notwithstanding  these  strong  powers  and  protec-  Better  to  act 
tions,  it  is  for  the  reasons  just  urged  recommended  that  where  ""^•^  ■  ipecial 
time  will  allow,  the. party  be  proceeded  against  by  regular  war- 
rant, founded  upon  information  of  the  offence  taken  on  oath, 
especially  when  the  offender  is  known  and  might  afterwarda  be 
apprehended  under  a  warrant  and  by  regular  officers,  who  would 
probably  better  know  how  to  effect  a  capture,  and  who  being 
known  officers  would  probably  prevent  resistance,  (n)  It  may  be 
expedient  that  ofi^nders  should  know  that  they  are  at  night  and  at 
all  times  liable  to  be  apprehended  when  they  ax^  found  commit* 
ting  an  offence,  and  that  they  will  be  guilty  of  felony  if  they  wil^^ 


older  cases,  Grttnway  v.  Hurd,  4  T.  K. 
555 ;  Wellcr  t.  Took,  9  East,  564;  Briggt 
V.  "S^ltpi,  2  Ueu.  Bla.  1 14.  But  where  a 
watchman  beiog  aotlioriaed  under  a  local 
act  to  apprehend  all  vagranU  found  wan' 
dering,  apprehended  not  the  person  bat 
the  animal  conducted  bj  him,  after  it  had 
ceased  to  be  a  nuisance  in  the  street  and 
when  the  same  was  in  a  stable;  it  was 
held,  that  the  watchman  was  not  entitled 
to  the  protection  of  the  act,  being  so  gross 
a  dcTiatioD  firom  the  authority  given  as  not 


to  be  bonA  Jide  done ;  Cook  v.  Leonard,  6 
B.  &  C.  355 ;  and  see  Morgan  v.  Pattnert 
2  B.&  C.  799;  Gaby  v.  Wiht  Canal  Com^ 
pany^  3  M.  &  S.  580;  Irving  y.  WHson,  4 
T.  R.  485. 

(k)  See  7  &  8  Geo.  4,  cl  99,  s.  75; 
and  Id.  c.  SO,  s.  41 . 

(0  Per  Tindal,  C.  «J.  in  Hanway  r, 
BcuUbee,  2  Mood.  &  M.  15»  and  4  Car.  & 
P.  350,  S.  G.  ante, 

(m)  AnU,  630. 

(n)  P0rTiadal,C.J.ante«6S5,iiote(fc;. 
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CHAP,  VFI.    fully  isiure  a  perton  in  resisting  apprehension ;  but  it  deturrea 
Parti^8"&I.  n^uch  Gonsftderation  whether  it  can  be  morally  proper  Aat,  far  the 


•  sake  of  preserving  game  at  other  property  from  any  oi 

less  than  burglary  or  arson,  man,  especially  when  aimed^ 

should,  without  formal  warrant,  be  placed  in  peiaoiial  eonpeti* 

tion  and  conflict  with  man. 

Of  ciM  neeesshy      Whenever  an  officer  or  a  private  individual  acts,  with  or  with* 

grovMi  er  t«a-    out  a  warrant,  he  should  in  alicatet  take  core  to  iia^y  in  Ae 

'^heLbn'^    first  mstance  his  authority  to  the  party  about  to  be  appnheiMfad, 

far  otherwise  his  resistance  might  be  excused,  excepting  in  the 
case  of  a  known  oonstable  or  peace  officer,  <v  where  the  grooMl 
af  the  arrest  is  already  sufficieBdy  known  to  the  offiMMler,(«) 
as  where  he  is  found  in  an  incloaed  area  or  yard  far  an  nnhnr- 
fal  purpose,  (o)    It  was  therefore  held  to  be  no  odfenoe  witfaiR 
the  clause  in  Lord  BUenborough's  Act,  43  Geo.  8,  c>  58,  ngshist 
maliciously  cutting,  with  intent  to  resist  kwfal  apprehensioB,  if 
the  cutting  took  place  in  an  attempt  to  apptefaend  the  prismwr 
previous  to  any  moi^etxiion  being  made  to  Urn  of  the  porpoae 
far  wfaieh  he  was  laid  hold  of;   and  per  Lawrence,  J.  **  U 
death  had  ensued  it  would  only  have  been  nuislaiighter.    Had 
a  proper  notification  been  made  befaie  the  catthig,  the  cne 
wmiU  have  assumed  a  di&rent  compiexiDn.(p)    Every  oAoer 
shoruU,  when  attempting  to  appidieDd  a  supposed  falon,  dochwt. 
that  he  is  an  officer,  and  the  object  of  his  proceeding,  for  ollwiw 
wise  a  forcible  resistance  may  not  be  crimhial,  or  so  iiiminiil  as 
it  odierwise  would  be;  thus  it  was  faeiden  not  §Amy  uader 
the  43  Geo*  8,  c.  58,  tD  cut  an  officer  abcnit  to  arrest  the 
party,  but  who  did  not  declare  his  biisinesB.(f)    B«t  if  a  coD" 
stable,  acting  wilfain  his  district,  where  he  is  generally  inmmf 
produce  his  staff  of  office,  the  law  will  presume  that  the  puty 
to  be  apprehended  had  notice  of  his  intent  withoat  any  expfMS 
verbal  notice ;  and  it  is  sufficient  for  a  constaUe  to  say,  he 
arrests  in  the  ktng'sname.ir)   And  where  the  party  knows  tibi 
officer  and  bis  business,  the  law  requires  no  express  notice  to 
be  given ;  as  where  the  prisoaier  drew  his  sword  upon  a  \mSStit 
who  came  to  arrest  him,  and  said,  '^  stand  off,  I  know  you  well 
enough — come  at  your  peril ;"  and  upon  the  bailiff  immediately 
taking  hold  of  him,  without  using  words  of  arrest  or  showing 
any  warrant,  the  prisoner  killed  him,  thas  was  holden  to  be 
murder.  (*) 

(n)  M^OMs^t  cue,  1  Hale,  58S»  5S9 ;  (p)  Otirimet  am,  1  EMt,  P.  C.  Sl5. 

1  Sail,  P.  C.  dtS  ;  9  C«.  6%  6.  C ;  A«r  {q)  Ret  v.  BicfoAi,  SCampb.  68. 

V.  Howarth,  Ry.  &  M.  a  C.  Wf*  (r)  t  Hale,  5SS. 

(o)  Rbs  ▼.  Howarth,  R.  It  M»  C.  C.  (»)  PewV  esi»,  Cro.  €«r.  ISS. 
SOT;  taiMB  t£«M,P.C.aOS. 
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When 'a  privtite  person  has  apprehended  an  (^nder  at    CHAP.Vll. 
eonnnon  law  for  a  supposed  felony^  he  should  immediately,  or   ^^^,^2,'  £c. 
as  soon  as  praeticable,  deliver  over  the  prisoner  to  a  constable,  -^, 
or  convey  him^beforej  a  magistrate,  or  to  [any  gaol  in  the  dooe;bj  a  pri- 
eowity.(l)   But  the  preferable  course  is  to  see  that  he  be  taken  ^^tKi^^me- 
as  soon  as  practicable  before  a  magistrate,  (tf)    A  constable  distelv  after  the 
must  take  any  prisoner  before  a  magistrate  to  be  examined  as  ^^^^     ^^' 
soon  as  possible,  (or)     But  if  the  apprehension  be  at  night,  and 
during  die  hours  of  rest,  then  the  prisoner  may  be  taken  out  of 
his  home  and  placed  during  the  night  in  a  secure  prison  until 
the  earliest  hour  of  business  die  next  morning,  (y)    But  the 
party  must  not  be  handcuffed,  much  less  beaten,  unless  there 
be  resistance  or  real  danger  of  rescue,  (z)  And  where  there  has 
been  an  arrest  without  warrant  for  a  mere  assault,  and  not  for 
a  felony,  the  constable  may,  if  the  party  be  well  known  and 
there  be  no  danger  of  absconding,  take  his  word,  (a)    Where 
the  apprehension  has  been  by  a  private  person  or  officer,  under 
the  expressed  powers  of  the  foregoing  actsy  they  sometimes 
particulariy  direct  what  shall  be  done  with  the  person  appre- 
hended,(&)  as  ^'  that  he  sfaaH  be  forthwith  taken  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  according 
to  law  ;"(6)  or  in  the  Game  Act,  *'  as  soon  as  conveniently  may 
be,  and  at  afl  events  within  twelve  hours  after  the  first  ap- 
prefaendon.(c)    And  the  Vagrant  Act  is  in  the  alternative,  diat 
the  party  "  shall  be  forthwith  taken  before  some  justice  of  the 
peace,  or  be  delivered  to  a  constable  or  peace  officer  of  the 
place  where  taken  by  him,  to  be  conveyed  before  a  ju8tice.''(^ 

y.  Where  persons  having  lawful  authority  to  arrest,  appve*  v.OfresifUnce 
bend,  or  imprison^  or  otherwise  to  advance  or  execute  the  public  ^^  impnaon- 
jimstiee  of  the  kiagdom,  either  civil  or  criminal,  and  using  the  an  escape,  ret- 
proper  means  for  that  purpose,  are  related  m  so  doing,  not  K^|^|,f '^l^]^'^. 
only  is  such  resiatanee  of  itself  lEegal  and  puoishafcle  at  foj,  and  when  if 
oammoH  law,(fi)  but  if  the  paity  iUegally  cesiating,  or  any  odier  ^^unju^^n- 
aasisjting  him,  be  kiUed  m  the  struggle,  auch  homicide  isjuU^'^  sue,  the  same 
able :  {e)  whilst  on  the  other  hand  if  the  party  having  such  au-  ^bie,  and°how*' 
thority,  and  executing  it  properly,  happen  to  be  killed,  it  will  i.  Bj  party 

___^______^_____^_^__________^_^^___^__________________^^^___^_^^  himself. 

(0  1  Hale,  P.  C.  589 ;  2  Hale,  77,  119  to  1«6,  195. 

(«)  Id.  ibid. ;  R$x  v.  Hunt,  R.  &  M.  (a)  Hardy  ▼.  Mvrpky,  1  Eap.  R.  99^  ; 

C.  C.  93 ;  Rex  v.  Curran,  3  Car.  &  P.  AnrnosmUh  ▼.  Le  Unurisr,  S  N«w  R. 

397 ;  Bavii  v.  Capptr,  10  Bar.  &  Cres.  28.  211  j  1  Chit.  Cr.  L.  59. 

(x)  Wright  V.  Cwrt,  4  Bar.  &  Cies.  (&)  7  &  8  Geo.  4,  c.  99,  s.  6S,  and  c^ 

596j  6  Dowi.  &  R.  623i  S.  C.  30,  s.  t8. 

(y)  Ihvis  V.  JktmU,  5  Bing.  35h  (c)  1  &:  2  Wm.  4,  c.  SS,  s«  31. 

(«)  Wright  V.  Omrt,  4  Bar.  &  Cres.  (d)  5  Geo.  4,  c  83,  s.  6. 

596 ;  6  Dowl.  &  R.  623,  S.  C. ;  2  Hale,  (<)  1  East,  P.  C.  305. 
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at  common  law  be  murder  in  all  who  take  a  part  in  such  resist* 
ance.(/)  Several  acts  have  from  time  to  time  been  passed  in 
affirmance  of  such  common  law  rule^  and  defining  and  pre- 
scribing the  punishment  of  the  resistance  of  lawful  authority,  (j^) 
and  we  have  seen  that  the  9  Geo.  4,  c.  31,  s.  12,  in  pardcular, 
punishes  with  deeUh,  as  a  capital  felony,  various  maliciovs  it^u^ 
ries  to  the  person,  committed  in  resistance  of  lawful  imprison- 
ment, although  death  do  not  ensue.  (A) 

%  But  it  will  be  found  that  the  common  law,  and  all  these  acts^ 
either  expressly  or  implied,  suppose  that  the  arrest  or  imprison- 
ment has  been  lawful,  (i)  aiid  therefore  an  indictment  or  pro- 
secution for  the  resistance,  (A)  or  rescue,  or  prison  breakings 
must  show  the  nature  and  cause  of  the  imprisonment  from 
which  the  party  escaped  or  was  rescued,  in  order  that  it  may 
appear  that  the  escape  or  rescue  was  illegal.  (2)  Therefore, 
where  upon  an  indictment  upon  the  16  Geo.  3,  c.  31,  for  fa- 
cilitating the  escape  of  another,  it  appeared  that  the  latter  was 
committed  and  imprisoned  only  upon  sutpicioH  of  felony,  the 
judges  after  conviction  held  the  case  not  within  that  act,  which 
related  only  to  commitment  for  treason,  or  felony  clearly  and 
plainly  expressed  in  the  warrant;  (m)  and  which  decision  occa- 
sioned the  1  &2Geo.  4^  c.  88,  making  it  punishable  to  rescue,  or 
assist  in  rescuing,  any  person  whether  imprisoned  for  felony  or 
su^icion  thereof.  So  in  a  recent  case  the  judges  were  of 
opinion,  upon  an  information  for  assaulting  and  obstructing 
officers  of  the  customs  in  the  execution  of  their  duty,  in  at- 
tempting to  enter  a  house  and  search  it  for  smuggled  goods 
under  a  writ  of  assistance,  that  the  defendants  must  be  acquitted, 
if  the  officers  had  not  at  least  probable  cause  for  suspecting 
that  smuggled  goods  were  there,  (n) 

It  seems,  therefore,  to  be  clearly  established,  that  if  an 
officer,  or  person  endeavouring  to  make  an  arrest  or  enter  a 
house,  had  not  legal  authority  for  that  purpose,  or  if  in  certain 
cases  he  abuse  such  authority,  and  do  more  than  he  was 
authorized  to  do,  or  if  it  turn  out  in  the  result  that  he  had  no 
right  to  enter,  (o)  then  the  party  about  to  be  imprisoned,  or 


(/)Fost.  «70,  308  ;  1  Hale,  467;  1 
East,  P.  C.  305. 

(jg)  iUt  Geo.  4,  c.  88 ;  4  Geo.  4,  c. 
64;  5  Geo.  4,  c.  54,  s.  3;  9  Geo.  4, 
€.  31 ;  ch.  83,  f .  5 ;  see  Bum's  J.  titJes 
Escape,  Prison  Breaking,  Rescue;  Rex 
▼.  Haswell,  R.  &  R.  C.  C.  458. 

(h)  See  sect.  It ;  ante,  637,  638. 

(t)  1  &  S  Geo.  4,  c.  88 ;  4  Geo.  4, 
c.  64 )  5  Geo.  4,  c  54,  s.  3 ;  Id.  c.  83, 
s.  5  $  9  Geo,  4,  c.  31 ;  Bum's  J.  Escape, 


Prison  Breaking,  Rescue;  Hex  r.  Has- 
wiU,  R.  &  R.  C.  C.  458  ;  ( Aar  v.  Stcket, 
5Car.  &P.  148;  JRfa:  v.  Br^Jkt,  4  Car. 
&  P.  387. 

(fc)  Rex  V.  Bright,  4  Car.  &  P.  387. 

(/)Hawk.  c.21,s.  5. 

(m)  Rex  ▼.  WaOctr,  1  Leach,  C.  L.  97 ; 
Rex  V.  Greenrtiff,  1  Leach,  C.  L.  363. 

(n)  Rex  V.  WatU,  1  B.  &  Adolp.  165. 

(o)  Cot^  V.  Birt,  5  Taunt.  765 ;  Rex 
V.  Waitt  and  uthen,  1  B«  &  Adolp.  166, 
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whose  house  is  about  to  be  illegally  entered^  may  resist  the    CHAP.  VII. 
illegal  impruomnent  or  entry  by  self  defence,  not  using  any   H^MEDita  by 

deadly  or  dangerous  weapon,  and  may  escape  or  be  rescued,  or  *■ — - 

even  break  prison^C/})  and  others  may  assist  him  in  so  doing,  (j^) 
And  although  he  would  not  be  justified  in  killing  the  officer, 
unless  he  threatened  him  with  immediate  loss  of  life  or  forcible 
felony,  yet  the  homicide  in  resisting  the  unlawful  imprisonment 
or  lorcible  trespass  in  the  house  will  only  be  manslaughter,  (r) 

So  if  the  warrant  were  illegal,  the  officer  is  not  guilty  of  an 
escape  by  suffering  the  prisoner  to  go  at  large ;  and  it  seems  to 
be  a  good  general  rule,  that  wherever  an  imprisonment  is  so  far 
irregular  that  it  will  oe  no  offence  in  the  prisoner  to  break  from 
it  by  force,  it  can  be.  no  offence  in  the  officer  to  suffer  him  to 
escape.  («) 

There  are  also  other  cases  whei^e  imprisonment  may  be  safely 
resisted;  as  if  it  be  well  ascertained  that  the  process  to  arrest 
has  had  the  name  of  the  party  or  of  the  officer  inserted  without 
authority  by  an  improper  person,  and  after  the  delivery  of  the 


(p)  1  £a5t»  P.  C.  295 ;  1  Hale,  467, 
464,  465,  583,  599 ;  and  scq  the  words 
of  1  &  2  Geo.  4,  c.  88,  as  4o  rescue  from 
laufid  impriaomncnt. 

(9)  Rex  V.  Osmar,  5  East,  3()4,  308 ; 
1  Smith's  R.  555,  S.  C.  An  indictment 
for  an  assault,  false  ttnprisonmeiit,  and 
rescoe,  stated  that  the  judges  of  the  court 
of  record  of  P.  issued  their  writ  directed 
to  T.  B.,  one  of  the  Serjeants  at  mace  of 
the  sud  town  and  county,  to  arrest  W,, 
bjr  virtue  of  which  T.  B,  was  proceeding 
to  arrest  W,  within  the  jurisdiction  of  the 
said  court,  but  that  the  defendant  as- 
sanlled  T,  B.  in  the  due  execution  rf  his 
office,  and  prevented  the  arrest ;  and  it  was 
held  that  such  indictment  was  bad,  it  not 
appearing  that  T.  B.  was  an  officer  of  the 
C0iirt;  and  that  there  could  not  be  judg- 
ment after  a  general  verdict  on  such  a 
count  as  for  a  common  assault  and  false 
imprisonment,  because  the  jury  must  be 
taken  to  have  found  that  the  assault  and 
imprisonment  was  for  the  cause  therein 
stated,  which  cause  appears  to  have  been, 
that  the  officer  was  attempting  to  make 
on  illegal  arrett  of  another,  which  being  a 
breach  of  the  peace,  the  defendant  might, 
for  aught  appeared,  have  lawfully  inter- 
fered to  prerent  it.  Lord  Eilenborough, 
C  J.  **  if  a  man  without  authority  at* 
tempt  to  arrest  another  illegally,  it  if  a 
breach  of  the  peace,  and  any  othar  person 
may  lawfully  interfere  to  prevent  it,  doing 
no  more  than  is  necessary  for  tfuit  pur- 
pose, and  nothing  further  appears  in  this 
case  to  have  been  done;  the  other 
judges  agreed  y  and  therefore  the  judg- 


ment was  arrested. 

In  Cole  V.  Hindson  and  three  others, 
6  Term  Rep.  <S4,  236,  it  was  held,  that 
a  plea  of  justification  by  an  officer  (to 
trespass  for  taking  the  goods  of  A,  B.), 
that  he  took  them  under  a  distringas 
against  C  B.  (meaning  the  said  A,  B.)  to 
compel  an  appearance,  with  aa  averment 
that  A,  B.  and  C,  B,  are  the  same  per- 
sons, cannot  be  supported ;  and  Law- 
rence, J.  observed,  "  In  Foster,  C.  L. 
312,  it  is  said,  if  the  process  be  defective 
in  the  frame  of  it,  as  if  there  be  a  mistake 
in  the  name  or  addition  of  the  person  on 
whom  it  is  to  be  executed,  or  if  the  name 
of  such  person  or  the  officer  be  inserted 
without  authority,  and  after  the  issuing 
of  the  process,  or  the  officer  exceed  the 
limits  of  his  authority  and  be  killed,  this 
will  amount  to  no  more  than  manslaughter 
in  the  person  whose  liberty  is  so  in- 
vaded ;  evidently  showing  that  in  such 
cases  the  officer  is  a  trespasser. 

Housin  V.  Barrow,  6  T.  R.  I2t>  the 
sheriff  having  directed  a  warrant  to  A, 
and  all  his  other  officers  to  arrest  B.,  A, 
afterwards  inserted  the  name  of  C,  and  it 
was  held  that  the  warrant  was  illegal,  and 
the  arrest  by  C.  consequently  void,  S 
Wils.  47,  S.P.;  Rex  v.  Stockley,  1  East, 
r.  C.  310,  S.  P. 

(r)  1  East,  P.C.  «95;  1  Hale,  457, 
464,  465,  583,  599 ;  and  see  the  words  of 
1  &  3  Geo.  4,  c.  88,  as  to  rescues  from 
lawful  imprisonment ;  and  see  ante,  634» 
note  (m). 

(s)  Hawk.  b.  9,  c,  19,  s.  1  &  2. 
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CHAF#  VII»  pfococs  to  (be  inferior  officer  to  be  executed,  and  such  oflieer, 
P^mrm?^*  ill  attempting  to  execute  it,  be  killed,  this  is  only  maQBlaughter 
-""""■'""""'^  in  the  party  whose  liberty  is  invaded.  (/)  So  if  a  penmii  not  an 
officer  of  an  inferiolr  court,  attempt  to  arrest  a  party  under  its 
process,  a  diird  party  mny  with  Impunity  rescue  the  perBon 
arrested,  he  doing  no  more  than  was  necessary  for  that  pur- 
pose. («)  80  if  the  process  be  defective  in  the'  frame  of  it,  sb 
if  there  be  such  a  mistake  in  the  name  of  the  party  to,  be 
arrested  as  renders  it  Slegal  to  execute  It,  and  the  officer  be 
killed,  it  woidd  only  be  manslaughter,  (x)  So  where  an  escape 
warrant  had  been  issued  in  Mank,  and  afterwards  the  i^oper 
name  was  inserted  by  a  person  not  legally  authcNPised,  and  die 
officer  was  killed  by  die  party  to  be  arrested,  it  was  hdd  that 
he  was  only  guilty  of  manslaughter,  (y)  And  in  an  action  en  Che 
case  for  the  rescue  of  a  person  arrested  under  mesne  process, 
it  is  necessary  to  aver  and  prove  that  the  process  was  legal, 
akhough  perhaps  a  general  averment  that  the  party  was  legdly 
m  custody  might  suAee.(ar) 

So  no  action  of  debt  for  an  escape  after  judgment  can  be 
supported  against  the  marshal  or  other  officer,  unless  the  party 
escaping  were  legiJly  in  his  custody,  (a)  So  if  an  officer  abuae 
Ae  process ;  as  if  he  attempt  to  break  open  the  oii^  daar  of 
the  defendant's  house  in  order  to  arrest  him  on  mesne  process, 
and  not  for  a  breach  of  the  peace,  and  the  latter,  knowing  the 
officer's  purpose,  fire  through  the  door  and  kill  hkn,  that  would 
only  amount  to  manslaughter,  (b)  But  it  is  no  objection  to  the 
legality  of  a  writ  of  habere  facias  poeeesdonem^  or  other  pro- 
cess, that  the  names  of  the  officers  to  whom  it  is  directed  were 
inserted  by  interlineation  after  the  writ  was  sealed,  but  while  it 
remained  unexecuted  in  the  hands  of  the  under-sheriff,  (c) 

We  have  seen  that  a  person  can  only  justify  the  sfaootbg  at 
or  killing  another  when  a  fareible  felony  is  about  to  be  eom^ 


(t)  Hovmn  ▼.  BanmB,  6  T.  R.  19S ; 

^  auMtf  685,  n.  ()) ;  Peiffey's  east,  1  Leaeh, 

S4»;   Aes  ▼.  (hmer,  S  EMt,  SOS;    1 

East,  P.  C.  310;   BerUhtM  ▼.  Fern,  t 

WHs.  47,  S.  P. 

(«)  Bear  t.  Omer,  S  East,  S04,  S06; 
1  Smith's  E.  555,  S.  €. ;  mtt,  6S5,  d.  (9). 

(x)  Cole  T.  Hmdtonp  6  T.  R.  234; 
Foster,  312 ;  ante, 

(y)  Rex  ▼.  Steeldey,  1  £iist,  P.  C.  310 ; 
Heiain  ▼.  Barrow,  6  T.  R.  123 ;  atker,  if 
the  proper  name  was  filled  ia  after  signed 
or  sealed  bat  hy  (fte  proper  officer,  BerHhem 
V.  Fern,  2  Wils.  47,  S.  P. ;  bat  see  Bet  v. 
Harris,  t  Leaeb,  C.L.  999,  tiifra,iiote  (t), 

(i)   See    Forms,    8   Wentw.    Index, 


XXIV. ;  Bentky  ▼.  DmmeUft  8  T.  R. 
127 ;  CoAi.  Dig.  Rescoas,  D.  2;  Bmt. 
Ab.  Rescue ;  Kent  r.  Lew'm,  Cn>.  Jic 
242 ;  HedMs  r.  Mmrh,  Id.  485 ;  2  Saood. 
305^  b. ;  Br&gier  r,  Jones,  8  Bar.  &  C. 
124 ;  NigkHngak  r.  Wiimen,  tO  Bsr. 
&  C.  202. 

U)  1  Saund.  37  (  Fesc  r,  Jena,  7  Btr. 
&  C.  SO ;  Braeier  f .  Jones,  8  Bar.  &  C. 
Vi9  5  Bol.  N.  P.  65 ;  Werner  ▼.  CUfsrd, 
Cro.  Jac.  3 ;  Burton  ▼.  Eyre,  Id.  288. 

(6)  Rex  ▼.  Nesier,  Hertford  Asii«9, 
Best,  J.  MS.  1  East,  P.  C.  321 ;  what 
is  an  outer  door,  see  Hopkins  ▼.  Nightie- 
gak,  1  £sp.  R.  99. 

<<•)  Rets  y.  Wmris,  2  Leaob,aL.9f9. 
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niitled ;  and  as  in  the  before-mentioned  case  of  the  fliegal  CHAP.  Vtl. 
attempt  to  aneit  by  hreaking  open  ike  outer  door,  the  oflfcet  p][||!^^c^T 
did  not  attempt  a  ffton^j  Ae  killing  thereibre  was  not  jmtifia*     ^ 
bfey  bvrt  punishabie  as  manskugbter ;  ahiioagh  a  mere  battery 
of  an  oflkeefi  not  using  a  dangerous  weapon,  in  otder  to  msfce 
kim  desist  from  any  snch  iHegal  arrest,  woidd  be  justiiable. 
and  defensible,  (c)    Tbe  same  rule  applies  to  eriminal  proceed*    . 
ings ;  but  as  the  general  and  particnbir  powers  to  apprehend 
without  formal  warrant,  given  by  various  statutes  to  oiBeers  of 
the  customs  and  excise,  (cf)  and  to  other  officers  arresting  for 
felony,  or  suspicion  of  felony,  (e)  and  under  the  vagrant  act, 
and  other  acts  against  larceny  and  malicious  iignries  even  to  pri- 
vate persons,  (f)  are  now  so  extensive,  it  very  seldom  oeeurs  that 
any  otie  can  safely  resist  an  apprahcoision,  bat  should  merely 
protest,  and  afterwards  contest  the  legality  of  the  impneonment 
before  tbe  magistrate,  or  by  writ  of  haibea9  eorpw^  or  find  bail, 
as  in  general  the  only  safe  course. 

But  in  all  these  cases,  whether  of  arrest  for  a  supposed  debt,  Of  the  oeces- 
or  apprehension  for  a  supposed  crime,  it  is  a  general  rule  that  mitUDg  to  [aw 
ihefabiiw  of  the  charge^  that  b,  the  real  injustice  of  the  demand  M  impriwn. 

•       i  .  ,  ,,  •■  I  ,M^,   m«ntf  without 

m  the  one  ease,  or  the  patty  s  mnocence  in  the  other,  wiH  afford  inqolriDg  into 

no  excuse  for  resisting  the  process,  or  the  officer  employed  in  ?  ^{^"r'trath  of 

enforcing  it,  when  specific  and  express  to  take  a  particular  the  charge. 

party;  and  resistance,  escape,  or  rescue,  is  only  justifi^  or 

eafieused  where  the  process  itself,  9t  the  cMduct  of  the  officer, 

is  illegal,  admitting  the  existence  of  the  debt,  or  the  guilt  of  the 

crime;  for  every  man  is  doamf  to  mubmi  himself  to  the  regular 

eemrse  afjusticef  and  shouM  wait  the  nkimaie  decision  on  the 

claim  or  the  imputed  crime.    And  therefore,  although  tbt»e  be 

no  debt,  nor  any  just  pretence  for  obtaining  the  warrant,  yet  if 

the  process  in  itself  be  formal  and  sufficient,  iAien  resistance 

woidd  be  ilegal,  and  if  the  reeSstance  should  occasion  the 

deadi  of  the  officer,  it  will  be  murder.    And  even  a  battery,  or 

mere  lesistance  of  the  officer,  are  in  general  pumshable,  as  wefl 

at  common  law,(^)  as  under  the  provisions  of  various  acts  of 

pailiament  now  extending    to  idmost  every  case    that   can 

arise,  (h)    Thus,  where  a  seijeant  at  mace  had  fifdsely  sworn 


Leach,  C.  L.  9S9.  to  personal  or  real  property  ;  1  &  2  Wm* 

8,  Customs ;  7  &  4,  c.  St,  game  act;  and  various  other  sta* 

8  Geo.  4,  c.  53,  Excise.  tutcs ;  ante,  620  to  697.  -;..i?— ^ 

(0  1  &  2  Geo.  4,  c.  as,  s.  1  &  2.  {fO  1  £&9t,  P.  a  309,  310 ;  Id.  S99, 

(/)  7  Ic  8  Geo.  4,  c.  «9,  s.  63,  lar-  300 ;  2  Inst,  590  i  Posterns  Cr.  C.  135  j  1 

ceny  antl   petty  thefts ;   7  ic  8  Geo.  4,  Hale.  610. 

c  30,  s.  28,  witfol  or  tnaticious  injuiles         (K)  See  several  acts,  ant«,  620  to  627* 
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CHAP.  VII.   before  a  justice  that  be  bad  been  autborized  by  process  to 

VAnTrEB^&Lc.    ^I'^st  Dixon,  wben  bis  name  was  not  in  sucb  process,  and  that 

""""—""-^  Dixon  bad  rescued  himself,  and  thereby  induced  the  justice  to 

grant  an  escape  warrant  against  Dixon,  and  the  hitter  killed 

the  officer  in  attempting  to  apprehend  him,  this  was  holden 

murder,  because  the  escape  warrant  was  in  itself  valid  and 

sufficient,  though  it  had  been  obtained  by  false  swearing  to 

the  rescue,  (s)    So  if  a  person  be  imprisoned  by  lawful  warrant 

for  a  supposed  felony,  if  he  break  prison  he  is  equally  guilty  of 

the  ofience  of  prison  breaking,  whether  or  not  a  felony  had 

been  committed.  (A) 

The  inipru-  Upon  the  whole,  it  appears  to  be  very  hazardous  to  resist 

sbtooce.    '       ^^^  execution  of  any  process  or  arrest  having  the  least  sem- 

blance  of  a  legal  proceeding,  as  the  powers  to  arrest  in  cirnl 
cases  and  to  apprehend  in  criminal  are  most  extensive ;  and  it 
is  in  general  merely  an  accidental  and  subsequent  discovery  of 
the  defect  in  the  proceeding  turning  up  in  favour  of  the  party 
resisting,  than  any  certain  ground  upon  which  he  should  in 
prudence  act ;  and  as  relief  from  the  illegal  imprisonment  may 
in  general  be  speedily  obtained  by  habeas  corpus,  or  by  motion 
to  the  court,  and  afterwards  compensated  by  action  for  false 
imprisonment,  in  which  full  costs  are  recoverable,  the  wisest 
course  is  not  only  to  protest  against,  but  to  submit  for  the  time 
to  the  illegal  imprisonment,  rather  than  by  hazarding  a  resist- 
ance being  subjected  to  the  serious  consequences  that  sometimes 
ensue. 

This  inconvenience  may,  however,  result  from  submitting  to 
an  unlawful  arrest  under  illegal  process,  namely,  that  third 
persons  may,  pending  th^  imprisonment  under  it,  lodge  de- 
tainers, from  which  the  party  arrested  would  not  be  dis- 
charged ;  but  if  the  original  process  be  afterwards  set  aside, 
the  party  imprisoned  would  be  discharged  from  aU  other  im- 
prisonment at  the  suit  of  the  same  plaintiff,  or  in  collusion  with 
him  or  his  attorney.  (/)  But  in  a  late  case,  where  a  party, 
against  whom  a  true  bill  for  perjury  had  been  found  in  England, 
was  illegally  apprehended  abroad  at  the  instance  of  the  pro- 
secutor, upon  the  chief  justice's  warrant,  which  did  not  extend 
to  a  foreign  country,  and  was  brought  over  here  in  custody, 
and  committed  to  prison  for  want  of  bail,  the  court  reftised  to 


(0  Foster'*  Cr.  L.  135.  743 ;  1  Chit  R.  579, 580,  S.  C. ;  WeUs  ». 

(k)  3  Inst  590  -,  t  Hale,  610.  Gurney,  8  Bar.  6t  Cres.  769  s  Tidd,  9lk 

(0  Barclay  ▼.  Faber,  t  Bar.  &  Aid.     ed.  910 ;  Id.  Supplement,  75. 
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discbarge  her,  on  the  ground  that  she  had  been  improperly  ap-    CHAP.  VIL 
prehended  in  a  foreign  country,  as  the  prosecution  was  on  the   pj[",^"&" 

part  of  the  king,  and  not  like  a  civil  suit,  for  the  benefit  of  the ' — ^ 

prosecution,  (m) 


\L  Having  thus  considered  the  resistance  and  preventions  VI.  Of  recap- 
of  injuries,  and  when  illegal  process  may  be  resisted,  we  will  tlve.  or*prp«r. 
proceed  to  the  consideration  of  the  Rights  of  Recaption^  lonalorKsi 
This  occurs  when  a  husband,  parent,  or  master,  has  been  ^'^^^^' 
illegally  deprived  of  the  custody  of  his  wife,  child,  or  appren* 
tice  or  servant,  or  the  owner  of  his  personal  or  real  property* 
And  in  each  case  the  law,  under  circumstances,  allows  the  re- 
caption of  the  person  of  the  relative,  and  of  the  property,  where 
either  may  happen  to  be,  provided  he  can  do  so  without  occa* 
sioning  a  breach  of  the  peace,  or  an  injury  to  a  third  person 
who  has  not  been  party  to  the  injury,  (n)  The  principle  upon 
which  such  recaption  is  allowed  is,  that  it  mig^ht  frequently 
happen,  if  that  right  were  not  allowed  by  law,  that  the  owner 
would  have  that  only  opportunity  of  doing  himself  justice,  for 
his  relative  might  otherwise  be  concealed  or  removed  from  the 
kingdom,  or  his  goods  might  be  conveyed  away  or  destroyed,  ^ 
or  his  lands  wasted,  if  he  were  not  allowed  a  speedier  remedy 
than  the  ordinary  process  of  law  aflfbrds.  (o)  If,  therefore,  he 
can  contrive  to  regain  possession  of  his  relative  or  property 
without  undue  force,  the  law  favours  and  will  justify  his  pro- 
ceeding. Bu#as  the  public  peace  is  a  superior  consideration 
to  the  private  rights  of  any  individual,  and  as,  if  individuals 
were  allowed  to  use  their  own  force  as  a  remedy  for  private 
injuries,  all  social  justice  would  cease,  and  the  strong  would 
prescribe  law  to  the  weak,  and  every  man  would  revert  to  a 
state  of  nature,  therefore  the  law  declares  that  this  natural 
right  of  recaption  shall  never  be  exerted  when  it  would  proba* 
bly  occasion  strife  or  bodily  contention,  and  endanger  the 
peace  of  society.  If,  for  instance,  an  horse  be  taken  away,  and 
it  be  found  by  the  owner  upon  a  common,  or  in  a  fair,  or  in  a 
public  inn,  he  may  lawfully  seize  him ;  but  he  could  not  legally  ' 
break  open  a  private  stable,  or  enter  the  grounds  of  a  third 
person  to  take  him,  unless  where  he  has  been  feloniously 
stolen,  but  must  have  recourse  to  an  action  at  law.  {p)    Many 

(m)  Ex  parte  Scott,  9  Bar.  k  C.  446 ;         (p)  Higgint  t.  Andrewet,  2  Roll.  Rep. 

Parke,  J.  dissentiente.  55,  56  ;    Masten  and  FoaiWt  Case,  Id. 

(n)  3  Inst.  134 ;  Hal.  Anal.  p.  46.  208;  9  Rolf.  Abr.  565,  566 ;  3  Bla.  Com. 

(o)  Per  Littledale,  J.  in  Cubitt  v.  For-  5 ;  and  per  Tindal,  C.  J.  in  Rich  if.  Wool- 

t«r,  8  Bar,  &  Cres.  269.  /ey,  7  Bing.  661,  pasf. 
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of  th^  caaet  connected  wkh  thii  ri^t  have  already  been  o«h 
iidered  wk^i  escaminiDg  Uie  retnkmee  of  injuries,  bol  tone 
remain,  and  require  to  be  noticed  more  distinctly  under  tbU 
separate  head. 
1.  Recaption  of  !•  When  a  wife,  a  child,  or  an  apprentice,  or,  accordisg 
Ae  person  of  a  ^  Blackstone,  a  servant,    (but  that  must  be  limited  to  a 

servant  who  assents  to  the  recaption),  {q)  has  be^i  taken  away 
wrongfully  by 'the  party  withholding  either,*  the  person  entided 
to  the  custody  may  at  once,  and  without  any  formal  request  or 
demand,  peaceably  enter  the  house  of  the  wrong-doer,  die 
outer  door  being  open,  and  carry  away  the  party  wrongfofly 
detained,  (r)  But  where  the  party  harbouring  was  not  con- 
cerned in  the  original  abduction,  then  it  should  seem  that  there 
should  be  a  demand  and  refusal  before  an  entry  into  the  house 
of  the  wrong-doer  can  be  legally  made,  and  in  a  plea  justifying 
the  immediate  entry,  the  facts  rendering  it  legal  must  be 
specially  stated,  (s)  ,  But  in  neither  case  can  the  recaption  Ik 
legally  effected  in  a  riotous  manner,  or  attended  with  a  breach 
of  the  peace ;  {t)  but  though,  if  a  forcible  entry  be  made,  the 
party  might  be  indicted  for  such  breach  of  the  peace,  yet  un- 
less some  actual  injury  were  committed  to  the  person  or  pro- 
perty of  the  original  wrong-doer,  he  could  not  sustain  any  civO 
action  in  respect  of  the  forcible  manner  of  regaining  the  wife, 
child,  or  apprentice.  If  the  recaption  be  resisted  with  force, 
then  recourse  must  be  had  to  a  court  or  judge  for  an  habeas 
corpus  on  behalf  of  the  husband,  (u)  parent,  or  guardian,  (r)  or 
on  behalf  of  the  apprentice,  (y)  or  for  the  chief  justice's  war- 
rant ;  (si)  or  recourse  may  be  had  to  a  court  of  equity  to  compel 
the  return  of  a  child  or  ward  to  his  studies,  or  to  an  appointed 
place*  (a)  And  if  a  wife  elope  with  an  adulterer  or  another, 
the  husband  may  legally  with  force  retake  her ;  and  if  they 
escape  to  France,  their  separation  may  by  the  local  law  be  en* 
forced,  and  the  adulterer  imprisoned  for  a  year.  (A) 

With  respect  to  an  apprentice  or  servant,  it  is  said  that  if  he 
depart  out  of  his  master's  service  and  the  master  happen  after* 


(q)  Pott,  64i,  (c);  Dalt.  J.  c.  ISl. 

(r)  3  Inst.  134;  Hal.  Anal.  p.  46;  3 
Bla.  Com.  4. 

(s)  Scmble,  Anthmy  v.  Htmyt,  8  Bing. 
186. 

(t)  3  Bla.  Com.  4,  and  reasonsi  Rich 
V.  WooiUu,  ?  Bing.  661,  669. 

(u)  Rex  V.  Dohtrty,  13  East,  173; 
Rn  ▼.  Middietim,  1  ChiL  R.  654. 

(3^  In  fi  Pears0n,  4  Moore,  366 ;  Ret 
V.  Hopkins,  7  East,  679. 


(y)  £r  parU  LandUown,  5  East,  38, 
onl  V  on  application  of  apprentice. 

(«)  Rex  v.Sduardi,  7  T»K.  745. 

(«)  Dulu  jf  Beaufort  v.  Berty*  1  P* 
Wros.  702 ;  Eyre  y.  Counted  ef  Skafta- 
bury,  J  P.  Wroa.  117  ;  Ex  parte  Wamtr, 
4  Bro.  C.  C.  101  ;  S  Font.  6th  ed.  SSt; 
Tremame^i  Case,  1  Strn.  1 67  ;  HoU  v.  ifaU, 
3  Atjc.  721 ;  SUrrki  v.  Starhe,  S  P.  Wns. 
51. 

(Jb)  Code. 
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wards  to  lay  hold  of  him,  yet  the  master  nay  not  beat  or/br-  CHAP.  TIL 
cibly  compel  him  against  his  will  to  return  or  tarry  with  him,  p^^KntlTftc. 
or  do  his  service,  but  either  he  must,  complain  to  the  justices 
of  the  departure,  or  he  may  have  an  action  of  covenant  against 
the  third  person,  who  covenanted  for  his  faithful  services.  (0) 
But  this  does  not  apply  to  menial  servants,  over  whom  magis- 
trates have  no  controul. 

S.  The  same  principles  extend  to  the  Recf^tiDn  of  Persofml  t.  Recaption  of 
Property i  (d)  and  it  has  been  observed,  that  there  may  be  ^^  ^^' 
many  cases  where  recaption  may  be  the  only  or  the  best  remedy ; 
as  if  one  joint-tenant  or  tenant  in  common  take  a  chattel  real 
or  personal,  and  assume  the  exclusive  possession,  in  which 
case  his  co-tenant  cannot  support  an  action  against  himi  (al- 
though sometimes  a  Court  of  Equity  would  regulate  the  enjoy- 
ment,) and  therefore  the  only  remedy  would  be  for  the  other 
co-owner  to  retake  the  possession.  (^) 

If  a  party  be  wrongfully  dispossessed  of  his  personal  pro- 
perty, he  may  in  general  justify  the  retaking  them  from  the 
house  and  custody  of  the  vfrong^doer,  even  without  a  previous 
request  to  redeliver  them;  for  the  violence  which  happens 
tlurough  the  resistance  of  the  wrongful  taker  being  attributable 
to  his  own  original  tortious  act,  deprives  him  of  any  right  to  com- 
plain. (/)  But  in  this  recaption,  care  must  be  observed  to  avoid 
any  personal  injury,  or  any  forcible  entry  or  breach  of  the 
peace,  and  if  either  be  anticipated,  then  the  owner  of  the  goods 
should  replevy  or  resort  to  an  action  rather  than  subject  him- 
self to  a  proceeding  for  the  personal  it\jury,  or  an  indictment 
for  the  breach  of  the  peace.(^) 

If  the  personal  property  was  not  originally  iUegaly  seized,  but 
is  merely  wrongfully  detained,  then  the  owner  must  first  request 
the  re-delivery,  and  he  cannot  justify  more  than  gently  laymg 
his  hands  on  the  wrong-doer  in  order  to  recover  it  { (i)  nor  can 
the  owner,  without  leave,  enter  the  door  of  the  house  of  o  third 
person  not  privy  to  the  wrongful  detainer,  to  tf^e  the  goodi 


(e)  Dalt  J.,  c.  Ut,  page  981,  282;  78 ;  Higgim  v,  Andnwa,  S  Rol.  R.  5S^ 

fiuro*8  J.Apprentice,  VI.  (6);  and  see  2{«x  3fa$tert  and  Poolie*t  case.  Id.  208;  Hoi. 

T.  ReynoMj,  6 T.  R. 497  ;  Rex  ? .  Edwards,  Ab.  565,  pi.  HO ;  Jjti»n.  2  I>eo.  202 ;  Set* 

7  T.  R.  745;   Ex  parte   Landsdown,     5  wjn,  N.  P.  tit.  Assault  and  Battery. 
£ast»  38,     the  reason  why   the  Court  (g)  Rex  w,  Wilson  and  otiurs,  8T.R. 
refuse  an  habeas  corpus  tn  case  an  ap-  564 ;  Weaver  v.  Bush,  R  T.  K.  78 ;  Gre- 
prentke  is  willing  (o  serre  in  the  navy,  gory  ▼.  HiU,  Id.  299 ;  1  Saund.  296. 

(d)  Ante,  6S9,  63%.  (h)  Weaver  v.  Bush,  8  T.  R.  78  ;  Ht^- 

(e)  P^Littledflle^J.  iiiCtiH/tT.Poffer,  gins  y.  Andretoes,  t   Rol.  R.  56;  Matters 

8  Bar.  U  Gres.  269.  and  Poolie's  ease,  Id.  208  ;  Rol.  Ab-  565, 
(/)  i4fi0ii.  dSalk.  169;  SBla.  C.  404,  pU  50;     Anon,  2   Leo.   202;     Selwyn, 

405,  note  12;  Wmnftr  v.  Bush,  8  T,  R,  N.  P.  tit.  Assault  and  Battery.          , 
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CHAP.  VIT.  therefrom ;  (i)  and  the  same  doctrine  extends  to  the  land  of  a 
Parties,  &c.  third  person ;  (k)  and  therefore  a  plea  to  a  declaration  in  tres- 
pass  for  entering  a  close,  that  certain  goods  of  the  defendant 
were  there,  (without  showing  how,)  and  that  they  entered  to 
take  them,  doing  no  unnecessary  damage,  was  holden  iD,  as  it 
neither  stated  how  the  goods  came  there,  as  by  the  tortious 
act  of  the  plaintifl^  or  by  his  license,  or  by  accident,  nor  showed 
any  previous  request  to  have  the  goods  delivered ;  (I)  and  there 
should  have  been  at  least  a  prior  request,  and  even  then  and 
after  it  a  party  cannot  in  all  cases  legally  enter  the  house  or 
land  of  another  to  retake  his  property,  but  must  frequently 
proceed  by  action  of  detinue,  replevin,  or  trover  ;{m)  and  in  no 
case  can  the  owner  be  guilty  of  riot,  or  a  forcible  entry,  or 
breach  of  the  peace  to  regain  his  property,  (n)  or  if  he  be,  he 
may  be  indicted  for  a  breach  of  the  peace. 

Another  general  rule  is,  that  the  natural  right  of  recaption 
should  never  be  exerted  where  such  exertion  would  occasion 
strife  and  bodily  contention,  or  endanger  the  peace  of  society. 
Therefore  we  have  seen,  that  if  an  horse  is  taken  away  and  (he 
owner  find  him  in  a  common,  a  fair,  or  k  public  inn,  he  may 
lawftilly  seize  him  for  his  own  use;  but  that  he  could  not 
justify  breaking  open  a  private  stable,  or  entering  on  the  grounds 
of  a  third  person  to  take  him,  but  should  have  recourse  to  an 
action  at  law.  (6)  So,  in  justifying  the  breaking  open  a  lock  to 
distrain  cattle  frudulently  removed,  under  11  Geo.  3,  c.  19,  it 
'  must  be  averred  and  proved  that  a  peace  officer  was  present; 
and  in  a  plea  of  recaption  upon  a  rescue,  it  niust  be  averred 
that  the  recaption  was  in  fresh  pursuit,  {p) 

If  a  party  take  my  personal  property  and  alter  its  form,  or 
improve  it  without  altering  it  into  a  different  species,  I  may  xt- 
take  the  whole.  (;)  In  case  of  goods  obtained  by  false  and 
fraudulent  pretences  of  a  purchase,  no  property  passes,  and  the 
vendor  may  lawfully  rescue  or  retake  them  even  out  of  the 
hands  of  the  sheriff,  who  had  taken  tHeth  xmder  an  Sedation 
against  the  wrong-doer,  and  this  even  by  stratagem,  (r) 

But  if  a  tenant  neglect  to  remove  his  fixtures  or  crops  du- 
ring his  tenancy,  he  loses  his  property  therein,  unless  in  cases 
where  he  is    entitled  to  emblements  or  a  way-going  crop, 


(0  ^^gp^  "-  ^^rewes  S  Rol.  Rep. 
65,  56  ',  Moitenand  Pocliei  cate,  Id.  ^8; 
8  Rol  Ab.  565,,  X.  pi.  2  ;  Bac.  Ab.  Tres- 
pass, £. 

(k)  Anthimy  ▼.  Haney,  8  Bing.  186. 

(0  Id.  ibid. 

(m)  Ante,  641,  n.  (g) ;  Anthony  v.  Ha^ 
ney,  8  Bing.  186. 

(n)  3  Bla.  C.  4 ',  Rich  v.  WooUey,  7 


Bing.  661,  662. 

(o)  Per  Tindal,  C  J.  Rich  r.  Wtoiky, 
7  Bing.  661  p  citing  t  Rol.  Ab.  .565 ;  J 
Bla.  Com.  5 ;  ante,  659. 

(p)  Rich  Y.  WooUey,  7  Bing.  651. 

(f)  3  Bla.  C.  404,  405,  note  IS. 

(r)  Earl  of  BriMol  ▼.  WUUmare,  1  Bar. 
&  C.  514 ;  2  D.  &  R.  755,  S.C ;  Kobit  r . 
Admns,  7  Taunt.  59. 


WITHOUT  LEGAL  ASSISTANCE. 


6i3 


and  be  cannot  afterwards  enter  to  re-take  thenij  or  support  an  chap.  vii. 
action  of  trover  for  withholding  them ;  {s)  and  if  a  vendor  p/""e1"C 
execute  a  general  conveyance  of  land,  and  neglect  previously 
to  remove  his  fixtures,  they  pass  by  the  conveyance,  and  it  is 
too  late  to  enter  and  retake  them,  (i)  But  where  an  occupier 
has  been  strictly  a  tenant  at  will,  or  at  sufierance,  and  another 
person  has  determined  his  right  to  continue  in  possession,  it 
should  seem  that  he  would  not  be  a  trespasser  if  he  enter  after- 
wards to  remove  his  goods,  and  continue  only  a  reasonable 
time  for  that  purpose,  (u) 

We  have  seen  what  degree  of  force  may  be  used  in  defenct 
of  personal  property,  and  the  same  rules  will  here  apply,  {x) 
If,  upon  an  officer's  showing  a  search  warrant  to  the  occupier 
of  an  house  the  latter  refuse  to  return-  it,  the  officer  will  be 
justified  in  using  just  so  much  violence  as  may  be  necessary 
to  retake  it,  and  no  more,  and  it  will  be  a  question  for  a  jury 
whether  the  officer  used  more  force  than  was  necessaryj  for  if 
he  did,  then  such  excess  of  force  might  be  legally  repelled,  (y) 
The  rule  b,  that  to  justify  an  entry  into  the  house  or  land  of 
another  to  retake  personal  property,  it  must  be  shown  that  it 
was  improperly  taken  away,  or  received,  or  detained,  and  placed 
by  the  wrong-doer  in  his  house  or  land,  in  which  case  an 
entry  may  be  made  without  previous  request,  or  an  instant 
seizure ;  (s)  but  in  other  cases,  in  order  to  retake,  the  owner 
can  only  justify  moliier  manu9^  (a)  nor  can  he,  without  leave, 
enter  the  house  of  a  third  person,  not  privy  to  the  wrongful  , 
detainer,  to  take  his  goods  therefrom,  if  they  get  there  through 
his  own  default.  (6)  An  executor  or  administrator  may  enter 
the  house  or  land  of  the  heir,  to  remove  the  personal  estate  of 
the  deceased,  after  demand,  and  ought  to  remove  the  same 
within  a  reasonable  time,  or  the  same  may  b^  distrained  damage 
feasant,  (c) 

If  trees  be  blown  down,  it  is  not  trespass  for  the  owner  to 
enter  the  land  into  which  they  fall  to  take  them,  (d)  sq  if  a  man 
have  to  lop  his  tree,  and  he  cannot  do  it  unless  it  fall,  without 


(0  Doe  dem,  Nieholl  v.  M'Kaeg,  10 
Bar.  &  Cres.  721 ;  Lyde  t.  Rustell,  1  Bar. 
&AId.  394. 

(t)  CoUgrave  v.  Diot  Saniat,  i  Bar.  & 
Cres.  76. 

(«)  Doe  dem.  Nieholl  t.  M*Kaeg,  10 
Bar.  &  Cres.  721. 

(x)  Ante,  597  to  599. 

Of)  Eex  V.  Aft/tofi,  1  Mood.  &  M.  107 ;  • 
SCar.&P.  S1,S.  C. 

(f )  Crawford  ▼.  Hunter,  8  T.  R.  18 ; 
Higgint  ▼,  Andreweip  9  Bol.  R.  56^  Mai' 

YOL.  I. 


tort  and  Poolie*t  cate,  2  Rol.  208 ;  RoK  Ab. 
565;  Anon,  2  Leo.  202  j  Selw.  N,  P., 
Assault  and  Battery. 

(a)  Id.  ibid ^ 

(6)  Id.  ibid.;  Anthony  ▼.  Haney,  8 
Biog.  186. 

(c)  Ante,  512;  Went.  OflF.  Ex.  81, 
202,  14  ed. ;  Stodden  v.«  Harvey,  Cro.  J. 
204 ;  Grayin'ook  v.  Fox,  Plowd.  280 ;  2 
Williams,  602. 

(d)  Vin.  Ab.  Trespass,  H.  a.. 2, 
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REMEDIEA  BY  ACTS  OF  PARTIfif 


CHAP.  VII.   his  fault,  upon  the  land  of  another,  he  may  justify  the  felfiog 

rlRmB?&c!    ^^  '^  ^P^  ^^^^  '^^^  mentioned  land,  (e)  So  if  a  fruit  tree  grow 

'' in  a  hedge,  and  the  fruit  fall  into  the  land  of  anotheri  the  owner 

may  go  upon  the  land  and  fetch  it :  (/)  but  in  these  cases,  the 
occupier  should  be  previously  requested  to  deUyer  the  pro* 
perty  to  the  owner,  or  to  allow  him  to  enter,  (g)  And  in  sll 
these  cases,  the  special  excuse  for  the  entry  on  the  land  of 
another  must  be  shown,  for  if  the  goods  happen  to  be  on  tfas 
land  of  another,  without  any  default  on  his  part,  it  docs  not 
follow  that  there  is  any  right  to  enter  to  retake  them,  but  the 
owner  must  make  a  demand,  and  then  proceed  by  action,  when 
sustainable ;  and  therefore  a  plea  to  a  declaration  in  trespais 
ibr  entering  land,  merely  stating  that  the  defendant's  goods 
were  there,  and  that  he  therefore  entered  to  carry  them  awaj^ 
was  holden  bad,  as  jvell  for  not  showing  any  previous  reqotit 
as  also  for  not  stating  the  special  drcumslances  bow  the  goods 
came  there,  and  that  the  defendant  had  any  right  of  entry.  (A) 
If  goods  be  illegally  taken  or  distrained  under  colour  oft 
distress  or  seizure  without  warrant,  then,  at  any  time  before 
they  have  been  impounded,  the  owner  may  midLe  a.iesciie, 
but  if  they  be  impounded,  then  it  is  said  that  the  owner  annot 
jusUQr  the  breach  of  the  pound  to  take  them  out,  because  the 
distress  Is  then  in  the  custody  of  the  law,  and  the  proper  coarse 
is  to  replevy  or  sue  ibr  the  wrongful  seiaure :  but  if  the  poand 
be  unlocked,  it  seems  the  owner  may,  in  such  case  of  ilh^al 
seiaure,  take  them.  («)  But  it  should  seem,  that  if  the  distress 
were  illegal  the  distrainer  could  not  maintain  any  action  for  the 
pound^breach,  and  it  semns  not  quite  settled^  that  a  pound- 
breach, without  conspiraoy,  riot,  or  breach  <rfihe  peace,  is  an 
Indictable  ofibnce.  (A)  In  case  of  rescue  (/)  or  pound-breach 
of  a  distress  fbr  rail,  the  pariy  grieped  may,  in  a  special  action 
on  the  case,  recover  treble  damages  and  treble  costs  against 
the  oflendefs,  or  against  the  owner  of  the  goods,  if  they  came 
to  his  use.  (in)    But  as  only  the  party  grieved  can  sue,  it  should 


I  ^      ■■        r 


e)  Dvke  v.  Dunstan,  6  Bd.  4, 18. 

)  m.  Ab.  Trespass,  L.  a.  |Mrt,  663. 
g)  Ste  afUt,  569»  and  form. 
(h)  Anthony  ▼.  Maney,  8  Btne.  186. 
(t)  Kn«wUiw.Blake,3M<MitlcP,9H; 
5  Ding.  499,  S.  C;  Bui.  N.  P.  61.  N.B. 
The  facts  in  the  case  of  Knowlet  v.  BUke 
have  been  misrepresented.  I  was  in  the 
cause,  and  the  cattle  were  impounded  in  a 
pubUc  pimnd,  wlilch  the  defendant  Blake 
broke  open,  and  took  the  eft  tile  therefrofn. 
The  report  of  tlw  learned  judge  who  tried 
the  cause  completely  misapprehended  the 


facts. 

(k)  Kb  to  poond-bleacb  beiag  mdict- 
able,  see  Sandtnm*t  cate,  4  Leon.  It; 
Gilb.  75 ;  Com.  Dig.  Rescovs,  D.  3;  ? 
HaHrk.  c.  I0»  s. 56 ;  1  Ruts.  Crim«  L  363; 
Cro.  Cir.  Assist.  9  ed. ;  «  Chit.  Criia.  I. 
f  0> ;  bat  sec  Bum's  J.  Distress,  1001,  and 
form  17. 

(I)  What  a  rescue  of  goods,  Kntvln 
V.  BUke^  5  Biilg.  499. 

(m)  2  W.  &  M.  sess.  1,  c.  .5,  s.4; 
Firth  V.  Purvit,  5  T.  R.  4S9  i  Lmn  v. 
Surrey,  1  I^ord  Rajm.  tO. 
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se«m  that  if  the  distress  was  illegal  the  wrongful  distrainor    chap.  vii. 
could  not  sue,  and  that  consequently^  at  least,  a  rescue  may  be    pARni"&^ 
made  when  the  distress  was  illegal ;  and  it  is  usual,  in  a  decla-  — — — — 
ration  upon  this  statute,  to  ahow  the  right  lo  distrain,(ii)  Chough 
it  is  otherwise  in  a  declaration  for  a  pOund-breadi  of  goods 
taken  damage  feasant  (o) 

With  respect  to  goods  wrongfiilly  obtained  under  colour  of 
a  eamtrattf  if  the  pretended  purchaser's  conduct  was  so  frau^ 
dulent  88  to  avoid  the  cootracti  the  vendor  may  retake  or  even 
rescue  them  by  any  stratagem,  even  when  taken  and  in  the  hands 
of  the  sheriff  under  an  execution  at  the  suit  of  a  creditor  against 
the  fraudtttent  purchaser.  (f>) 

So  where  goods  have  been  purchased  without  such 
frauds  and  it  be  discovered,  before  they  have  reached  their 
destination  or  in  the  hands  of  the  purchaser,  that  be  is  insol- 
vent, they  may  be  stopped  in  transiiu  by  any  means  short  of 
force,  (^)  though  a  part  delivery  will  in  general  defeat  the  right 
to  stop  the  residue,  (r)  When  a  person  can  legally  stop  goods 
Iff  iramiiu,  he  should  himteif  immediately  exercise  that 
power  to  avoid  loss,  for  a  Court  of  Equity  it  seems  will  not  lend 
its  aid  fbt  the  purpose.  {$)  The  right  to  stop  in  irandiu  is  one 
of  the  most  important  branches  of  law. 

Between  tenants  in  common  and  joint-tenants  of  personal  as 
well  as  real  property  there  are  cases  of  injuries  where  the  only 
remedy  is  to  retake  the  property.  (I) 

On  the  other  hand,  the  purchaser  of  a  specific  chattel,  who 
has  paid  for  the  same,  or  who  tenders  the  price,  may  take 
them  with  force,  in  case  the  vendor  or  a  third  person  should 
refuse,  to  deliver  them;  but  in  general,  by  a  contract  to  sell  or  to 
make  and  deliver  an  article,  which  the  vendor  might  satisfy  by 
ddivering  any  article  of  the  same  description  and  value,  no 
proj^rty  passes  in  any  specific  article  until  actually  set  apart  or 
markedi  and  consequently  the  purchaser,  although  he  may  have 


(«)  miky  Y.  Mi,  Lntw.  f  IS ;  B«tti- 
«yK  ▼.  Bmiridfft,  3  Ld.  Rajfint  177;  M(k)< 
£Dt.S10;  Bal.  N.P.  61;  BentUifV.DoneUy, 
8  T.  H.  130 ;  Com.  Dig.  Pleader,  C.  19. 

(o)  CoUwtrlh  ▼•  BetisOHt  1  Ld.  fU^o. 
104 ;  1  S«Ik.  f  47,  S.  C. 

(p)  Nable  ▼•  Adanu,  7  Taunt.  59 ;  £arf 
0f  Bntlol  V.  WiUmore,  1  R.  &  Cres.  514.; 
Fergvtton  r.  Carringt&n,  9  B.  &  Cres.  59 ; 
Stephenvn  ▼.  Hart,  4  Bing.  476,  489, 

Iq)  Iddtbarrvw  y.  Mason,  t  T.  11.  75  ; 
In  re  the  Ccnstantiaf  6  Robinson,  Hep. 


3S4 ;  Hawi  v.  Watsen,  2  B.  &  G.  54^. 

(r)  Seott  ▼.  Goodmn,  1  New  R,  69 ; 
Sluby  V.  Heyivard,  t  Hen.  Bla.  504 ;  Har- 
vey  ▼•  Cook,  6  Eaat,  t^ ;  Crmfshaw  v. 
Eades,  1  B.  &  C  181. 

(j)  Gaodhurst  v.  Lowe,  2  Jac.  &  W. 
349. 

(t)  Per  Litlledale,  J.  8  Bar.  &  Cres. 
968 ;  Heath  v.  lUMard,  4  Easl^  117, 191  ; 
Co.  Ltt.  900,  a.  ;  Martyn  v,  Knowles,  8 
T.  R.  145;  9  Saiind.  47,  h.;  1  Chit.  PI. 
5tl)  ed.  91 . 
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REMEDIES  BY  ACTS  OP  PAETIRS 


CHAP.  viT.    paid  the  full  price,  cannot  take  the  article  though  making  for 
prRT""  &7.   ^™*  ^^  *"y  ^"®  ^^  J*®  value,  («) 


d.  Recaption  or 
re-entry  with 
force  on  Real 
Property, 


S.  It  is  laid  down  at  the  common  law,  ''  that  if  a  man  be 
disseised  of  any  lands  or  tenements,  he  may,  if  he  cannot  pre- 
vail by  fair  means,  legally  regain  the  possession  thereof  by 
force f  unless  be  were  put  to  the  necessity  of  bringing  his  action 
by  having  neglected  to  re-enter  in  due  time,  i.  e,  within  20 
years,  for  the  violence  which  happens  through  the  resistance 
of  the  wrongful  possession  being  originally  owing  to  the 
wrong-doer's  own  fault,  gives  him  no  just  cause  of  complaint, 
inasmuch  as  he  might  have  prevented  it  by  doing  as  he 
ought."(:r)  And  although  Lord  Kenyon  has  observed  upon 
that  doctrine,  and  it  seems  clear,  that  if  on  regaining  pos- 
session to  which  a  party  is  entitled,  he  be  guilty  of  a  foicibk 
entry  or  breach  of  the  peace,  he  may  be  indicted  for  the  dis- 
turbance of  the  peace  ;(y)  yet  it  is  equally  dear  that  the 
original  wrong»doer,  or  person  who  had  no  right  to  retain 
the  possession,  could  not  sustain  any  acHoim  for  such  forcible 
regaining  possession,  as  far  as  regards  any  alleged  injury  to 
the  house  or  land,  or  the  expulnon,  but  at  most  only  for  any 
unnecessary  personal  injury  in  turning  him  out,  or  avoidable 
damage  to  furniture. (;;r)  So  that  actions  of  ejectment  are  very 
frequently  unnecessarily  resorted  to.(«)  The  better  way  how- 
ever is  in  these  cases  to  avoid  personal  violence  or  the  breaking 
an  outer  door,  and  to  obtain  possession  through  the  intervention 
of  a  tax  gatherer  (who  may  be  authorized  by  a  warrant  to  break 
open  doors)  or  by  stratagem.  In  general,,  when  the  occupier 
wrongfully  holds  over,  after  his  tenancy  has  expired,  the  land- 
lord may  enter  peaceably  and  turn  on  his  cattle;  and  if  the 
occupier  should  wrongfully  distrain,  then  the  landlord  may  sup- 
port replevy  or  sustain  an  action  of  trover  or  trespass  \{a)  and 
in  the  absence  of  the  occupier  he  may  break  open  the  outer 
door  of  a  house  and  take  possession,  although  goods  of  the  late 


(u)  Muchlow  ▼.  MoHgUSft  Tinni.  390; 
Whit€  V.  With,  5  Taunt.  176 ;  Shepley  t. 
Davit,  Id.  617  ;  Busk  v.  Davis,  9  Maole 
&  Sel.  397 ;  Zagury  v.  Fumell,  i  Campb. 
S40  ;  Wood  V.  RusseU,  5  Bar.  &  Aid. 949. 

(^r)  Hawk.  c.  64,  s.  1  ;  3  Salk.  169. 

(y)  Rex  V.  Wilson  and,  others,  8  T.'R. 
364. 

(«)  Taunton  v.  Cwfar,  7  T.  R.  431  ; 
Rex  V.  Wilson  aud  otheis,  8  T.  R.  364 ; 
Turner  v.  Meymott,  1  Bing.  158 ;  7 
Moore,  574,  B.C.  j  Wildhor  v.  Raiwforth, 
0  B.  &  C.  4 ;  Davis  v.  Connop,  1  Price, 
53;  Rog^ers  v.  Pitcher ,  6  Taunt.  909 ;  X 


Saund.  996,  a.  1.  If  th«  party  thos  waited 
should  bring  trespass  for  the  eviction,  and 
even  pulling  down  the  hoase,  the  plea  of 
liberum  tenementvm  woald  be  an  answer, 
aud  the  plaintiff  could  not  replj  eieestifc 
violence  as  regards  the  land  or  boilding,  for 
the  defendant  had  a  right  even  to  poU  dowa 
his  own  house,  and  if  the  plaintiff  should 
rrpiy  his  former  tenancy,  the  defcndint 
would  rejoin  showing  how  it  wss  deter* 
mined,  which  would  if  tni«  be  a  coodu- 
sire  bar  to  the  action. 

(a)  Tawiton  ▼.  CoUar,  7  T.  R«  451. 
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tenant  remain  there.  (6)  So  the  landlord  is  entitled  to  and  may  CHAP.  vii. 
seize  the  growing  crops  as  his  own,  unless  they  are  strictly  em-  Pa»t'm? &c! 
blements,  or  were  sown  under  a  custom  to  have  an  away-going- 
crop«(c)  And  a  mortgagee  may  thus  take  possession. from  the 
mortgagor,  or  any  person  who  became  tenant  after  the  mort- 
gage, and  who  has  not  been  acknowledged  by  him.(d)  And  a 
person  who  has  recovered  in  ejectment  may,  without  any  writ, 
thiu  take  possession,  {e) 


VII.  Cases  of  abatement  or  removal  of  injuries  by  the  mere  VII.  Of  the  re- 
act of  the  party  himself,  and  without  the  assistance  of  the  law,  "es^  by°lbX^^ 
generally  occur  in  private  or  public  nuisancer  as  they  are  usually  &c. 
termed.    But  the  same  principles  will,  in  general,  apply  to  n^^ee!^  * 
other  cases.    Thus  it  should  seem  that  in  the  case  of  a  clear  ?•.  Noisances  or 
Kbel  upon  the  character  of  a  party,  published  as  a  gross  carica-  ^^^^ 
ture,  rendering  him  ridiculous,  and  subjecting  the  wrong-doer 
to  an  Indictment,  the  party  injured  might  destroy  it ;  (/)  it  is 
true  that  in  a  late  case  the  owner  of  such  a  picture,  intrinsi- 
cally worth  several  hundred  pounds,  recovered  5/.  damages  for 


(6)  7tim«r  V.  Jtfeymoet,  7  Moore,  R. 
574;  1  Biag.  158,  S.  C;  ButoAet*  ▼. 
Butcher,  1  Man.  &  R.  2S0. '  Where  the 
tmut  of  a  honMf  after  a  regular  notice 
to  qoU,  abandoned  the  premises,  locked 
up  the  door,  and  left  only  a  few  articles 
of  farnitore  therein,  and  tlic  landlord  after* 
wards,  in  his  absence,  and  when  no  person 
was  in  the  hoase,  broke  open  the  door 
and  took  possession,  held  tliat  he  was 
justified  in  so  doing,  as  he  had  a  legal 
right  of  entry,  and  it  seems  that  the  te- 
nant cannot  maintain  trespass  against 
bim,  but  that  his  remedy,  if  any,  is  by 
iiidtctmerft  for  forcible  entry. 

Lord  C.  J,  Dallas.^'*  The  plaintiff  as 
tenant  held  over  after  a  regular  notice  to 

Suit.  His  legal  right  of  possession  was 
len  determined  and  vested  in  the  land- 
lord, and  it  must  be  admitted  that  the 
latter  had  a  right  to  take  possession  in 
tome  way  or  other.  In  Tawtton  v.  CotioTt 
7  T.  R.  431,  Lord  Kenyon  said  that,  "  if 
indeed  the  landlord  had  entered  with  a 
atrong  hand  to  dispossess  the  tenant  by 
force,  he  might  be  indicted  for  a  forcible 
entry ;  but  that  there  could  be  no  doubt  of 
bis  right  to  enter  upon  the  land  at  the  ex- 
piration of  the  term ;"  and  in  Taylcr  v. 
CpU,  3  T,  R.  295,  his  lordship  further  ob- 
served that,  *'  a  person  having  a  right  of 


entry  might  enter  peaceably,  and  being  in 
possession  mieht  retain  it.'*  In  the  former 
case,  the  putting  in  tlie]  cattle  was  an  act 
of  possession  to  which  the  landlord  was 
deemed  to  be  entitled.  I  take  it  to  be 
dear  that  on  the  determination  of  a  te- 
nancy a  landlord  is  tniitkd  to  take  posaa* 
mn  peaceably.  The  only  question  then  is, 
as  to  the  distinction  between  a  peaceable 
and  forcible  entry.  The  latter  is  an  act 
against  the  pubhc,  which  subjects  the 
party  to  an  indictment,  but  surely  it  is  a 
different  case  where  a  tenant  holds  over 
against  law  and  justice.  Mere  the  plain- 
tiff had  ceased  to  be  tenant  to  the  defend- 
ant, and  it  would  be  going  a  great  length 
to  say,  tliat  he  could  bring  an  action  of 
trespass  against  him  for  entering  his  own 
bouse.  If  the  plaintiff  has  any  remedy 
he  may  try  it  by  an  indictment  for  a  for- 
cible entry." 

(c)  Dam  V.  Connopf  1  Price,  R.  B3; 
Doe  d.  Upton  v.  Withinoich,  3  Bing.  11. 

(d)  Doe  d.  Roby  v.  Maisey,  8  Bar.  & 
C.  767,  and  5Biug.  491,  S.  C.  ante,  258. 

(«)  Taylor  v.  Horde,  1  Burr.  60,  88 ; 
Badger  v.  Floid,  12  Mod.  398;  Withers 
V.  Harrii,  2  Lord  Raym.  806, 808. 

^)  As  to  the  power  of  seising  blasphe- 
mous or  seditious  libels,  see  60  Geot  3, 
and  1  Geo.  4,  c.  8. 


MS 
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CHAP.  vn. 

bsmedies  by 
Fartim,  &c. 


d68troyiflg  the  same,  but  the  defendaftt  had  utiadviiadljr  pleaded 
only  the  general  iasae,  and  it  may  be  coQected  that  if  he  had 
pleaded  a  justifteation,  he.  would  have  aoatahied  a  defence  ;(jr) 
and  the  old  law  clearly  wag,  that  an  in&mous  Ubd  might  be 
destroyed  by  any  one,  though  it  has  been  stated  to  be  the  wfinr 
course  to  take  the  libel  to  a  magistrate,  who  migbt  direot  what 
proceedings  should  be  pursiMd  \(h)  and  who  mi^t  issue  a  war* 
rant  for  publishing  the  libel,  at  least  when  reflectipg  upon  a 
judge.  (•) 


2  &  3.  Abate- 
ments and  re- 
movals of  pri- 
vate naiMMooff 
and  iiijurm  to 
perwntd  or  real 
properly* 


2,  3.  The  reason  why  the  law  allows  the  abatement  of  a  nui- 
sance, private  or  public,  by  any  individual  annoyed  by  it,  (a 
private  and  summary  method  of  doiiv  oneaelf  justice,)  is  beeanse 
iiy  uries  of  this  kind,  wbid)  obrtfuct  or  annoy  0uch  things  aa  ave 
oTdaily  convenience  and  use,  require  an  immediate  remedy  and 
cannot  wait  for  the  sbw  progress  of  the  ordinary  forma  of 
justice,  (jk)  But  at  teast  in  the  case  of  a  private  tmsMce,  the 
building  or  act,  however  likelg  to  become  a  nuisance,  cannot 
be  legally  abated  untU  it  has  actually  become  so  in  $m$e 


■*  ■■ 


(g)  AiUe,  44;  aud  see  stat  60  Geo. 
3,  and  1  Geo.  4,  c.  8,  as  to  the  set- 
Miffc  of  blasphemous  pr  aedilieos  libels ; 
uud  sec  Earl  Lonsdale  v.  Nelum,  2  Bar.  & 
Cress.  311,  Da  Bo$t  v.  Beresford,  2 
GaiDpb.  5n,  «fas  ai  fbttows :  Tinespass  for 
cutting  and  destroying  a  picture  which 
the  plaiDtiffbad  pabiicly  exbtlnlad;  per 
^m$d,'[om  af  pictttw  a»d  profita  kom  es« 
hibiting  tbe  sane.  Plea,  «af  guiUy,  Xi 
appeared  that  the  plaJHtiff  was  mi  artiil 
of  «oii«divabU  eiainenQS,  but  that  the 
picture  in  qacaUun,  called  **  La  Belie  el 
laSete/'  or  «  Beaaty  wd  tite  Beaat," 
was  a  scaudalaus  Ubei  ppou  a  geotieowui 
of  faabtoo  and  his  lady,  who  was  the  siar 
ter  of  tba  defendant.  It  vaa  <^hiliilfd 
at  a  house  in  Pall  Mall  for  money,  and 
great  crowds  went  daily  to  see  U  ontil 
Uie  deCeudaiit  cat  it  in  pieoea.  fiome 
of  tlie  witnesses  esfttmated  it  at  several 
Inindred  gaineaa.  Tlie  plaiutiff*s  counsel 
insisted,  on  tlie  one  hand,  that  be  was 
entitled  to  tbe  full  valae  uf  the  picture, 
together  with  a  compensation  for  tlie  loss 
of  the  exhibition;  wfailis  it  was  contended 
on  the  other,  that  the  exhibition  was  a 
public  nuisance,  which  every  <Mie  had  aa 
right  ta  abate  by  destroying  the  pictore. 

lArd  £Ueabfwoii|b* — The  only  plea 
upon  tbe  record  being  the  general  issue 
of  not  guilty,  it  is  unnecessary  to  consider 
whether  the  destruction  of  ibis  pictore 
niglit  «r  might  not  have  been  justiiied. 
The  material  .question  is,  as  to  liie  iwiZitf  to 
be  set  upon  the  article  destroyed.  If  it 
was  a  libel  pu  the  parsons  tatnoduoed  into 
it,  the  Uw  cannot  consider  it  vakuble  in  a 
picture.    Upon  an  application  to  the  Lord 


Chancellor,  he  would  have  cranlad  an  in- 
junction against  its  eihimtion,  and  tbe 
plaititiff  was  both  e^wUly  mi4  criaaiaally 
liable  for  having  exhibited  it.  Tbe  jury, 
therefore,  in  assessing  the  damages,  must 
not  consider  this  as  a  work  of  art,  fawt 
nmst  award  the  plaintiff  merely  the  value 
of  the  oaovass  and  (Mini  whi»h  fomed 
iU  eoMpoaetit  jiarta.— Vrrdiol  for.  6i  dmr 
mages, — ^But  th^  sup[>QBitiaa  of  J4m4  El- 
lenboroafb's,  that  ilie  Chf*altor  ssmU 
hawe  iaiai£pm94*  l»aa  beta  tnr^tiH  as  «h«- 
aeottf.  See  Cm  v.  Britckgrd,  9  Bwapai« 
409,  |Wit,  Of  at  ^wiptgr, 
(h)  An^    5  Coke's  IKep.    l?j»,  k.» 

Btresford,  9  Campfr.  HU  Tfaa  eauvt  a<lar 
eoouneuting  strongly  an  Uie  provoiui^ 
tendency  of  libalf*  observed — 

"And  it  wavesoWad  in  HalUvfttd**  um, 
IVI.  43  &  44  £1U.  that  if  ona  find  a  libd. 
(and  would  keep  biiasaif  aat<if  daafcr.) 
jf  itlm  cmnpttei  agaimt  a  frivate  aimi.  the 
Jutdw  eUher  aiay  Imm  it  ar  pivaeatly  do- 
liver  it  to  a  aia^isU-ata  i  but  if  it  <»ncerB 
a  magistrata  w  other  pablic  persoD  the 
finder  ought  presently  Ip  deliver  it  li»  a 
magistrate,  to  tlio  intent  that  by  esaipum* 
tion  and  industry  tlie  author  may  be  Ibwad 
out  and  paoished," 

(0  BuU  V.  Cmtmt,  %  Brod.  he  B.  Mi^ 
6  Moore,  6d«  S.  C.>  3  Brad.  &  B»  S» 
Gov,  C.  N,  P.  94,  S.  C. 

(&)  3Bla. a6i  BaHLm»4tds9,N^kms 
SBar,&  C,  302»  3 D»miM  R.  S^.  S.C. 
The  instancy  of  destn>yiag  a  libaUaas  ea- 
ricalure  may  be  confideied  a«  of  4lw 
sama  nature^  ^ajMia,  a*  (^)«  {^)» 


^i^  d^gr^^t  and  9pt  prpsp^tively  or  quia  timet.  (I)    And  cju?.\lh 

tieibr^  an  actual  iiyury  has  arisen,  the  party  apprebanding  prQ-*  p^»tim!Vc! 

spootiv^  injury  »bpi|ld  file  a  bill  in  equity  for  an  iigunctioii.  im) 

U  a  wrpQg^dof  r  illegally  er^t  upon  bi«  own  soil  a  tbipg  wbicb 

i»  a  nuinaoif^  to  anptb^r,  «%  by  stopping  a  ritnUet  and  so  dimi- 

wMog  th4^  vat^r  used  by  bim  for  bis  cattle,  tbe  party  injured 

UHiy  eptipr  on  tbe  soil  of  tbe  other  and  abate  the  nuisanpe  and 

justify  tbe  trespsu^s,  and  this  right  of  abatement  is  not  opnfined 

merely  to  nuisances  to  a  housot  to  a  mill,  or  to  land,  (n)    So  if 

a  person  on  bis  own  land  erect  a  building  which  obstructs  the 

light  or  ^ir  passing  through  an  ancient  window*  the  occupier  of 

the  latter  may  legally  abate  or  remove  it,  and  if  necessary  twy 

entpr  tbe  premises  of  tbe  wrong-doer  for  that  purpose,  (o)    On 

tb^  pther  band,  although  a  person  may  have  a  rigbt  for  ligbt 

and  aif  jU>  pa^s  tbrpugh  bis.  ancient  wiodpw  into  bis  buUdi^ 

yet  tbe  occupi/^r  pf  tbe  adjoining  land  might  prev/snt  such  party 

from  overlooking  bis  premises  by  so  plaqiqg  boards  or  o^b^sir 

obstructions  under  the  mnfhw  as  to  prevent  such  oyerloplwgi 

bat  talUng  pare  not  to  commit  any  trespass  upon  ox  to  tbe 

building  in  whi^b  the  window  is  placed,  (p) 

When  the  nuisance  was  occasioped  by  tbe  tortious  wd$t 
fmmt^e  or  malfeasance  of  another,  tbe  party  thereby  injured 
may  in  general  abate  the  nuisance  immediately  and  wi^out  any 
previous  notice  or  request^  but  if  the  nuisance  be  merely  con- 
tinued by  a  party  who  did  not  erect  it^  or  when  it  consist  of 
omission,  the  party  should  be  requested  to  remove  it  befpre  the 
party  iiyured  can  himself  remove  the  injury ;  (q)  for  nuisances 
by  an  act  of  commission  are  cpmmitted  in  defiance  of  thos^ 
whom  such  nuisances  injure,  and  the  injured  party  may  abate 
them  without  notice  to  the  person  who  committed  them ;  but 
there  is  no  decided  case  which  sanctions  the  abatement  by  an 
individual  of  nuisances  firom  omission,  eiccept  that  of  eutting 
branches  q(  trees  which  overhang  a  public  road  or  the  private 

(/)  Rts  V.  Wharttm  and  oih§rt,  19  Mod.  ahouid  throw  watef  orer  tbe  party  cMoling 

510 }  but  ftcc  Greetulade  ▼.  HaLUday,  6  *  the  obttnictioD,  lie  wooUi  by  such  ezceu 

Sing.  SSI,  3&i,  where  uo  objection  was  become  a  trespauer,  enlf,  600,  note  (p). 

nade  to  a  removal  in  mUidfaiion  of  in-  ( p)  What  ia  such  a  contact  aa  to  con* 

jury,  and  so  as  to  prevent  tbe  other  party's  adtote  a  trespass  to  a  building  or  fence, 

aasertlan.of  a  larger  rigbt  than  be  was  seei!r^  ▼.  £Wf,  9  Bar.  &  Cress.  69t, 

entilled  to«  ante,  S80. 

(m)  See  peti,  ch.  viii.  (q)  Tkt  Bad  LmudaU  ▼.  NeUm,  f  Bar. 

(s)  Railmr.  Tmmmend  end  an»ther,9  &C.S09;  SDowl.&R. A66,S.C.;  psie, 

Smith's  R.  9;  Com.  Dig.  tit.  Plead,  d,  M.  650,  note  (r),  and  as  to  destroying  a  li- 

38,  41.    The  cases  put  in  «  Rol.  Ab.  bellous  picture,  Du  BoU  r.  Bererfurd,  % 

144,  b,  Nuisance,  Reformation  (S),  are  Cempb.51],eiite9  648,  note  (^^),  and  «s 

only  pat  by  way  of  instance.  to  seising  blasphemous  or  seditious  llb«l4» 

(d)  PennMirdsii  v.  Chiag,  1  Ifood.  &  M.  60  Ceo.  3, 4c  1  Geo.  4,  c  8. 
400^  though  vo  have  seen  that  ^  be 


650  REMEDIES  BY  ACTS  OF  PARTIES 

CHAP.  VII.'  property  of  the  person  ^ho  cuts  them ;  the  permitting  these 

p!"ti^e?,&^!  branches  to  extend  beyond  the  soil  of  the  owner  of  the  trees  is 

•— "*-"— ""^  a  most  unequirocal  act  of  negligence  which  distinguishes  that 

case  from  most  of  the  others  that  have  occurred ;  the  security 
of  lires  and  property  may  sometimes  require  so  speedy  a  re- 
medy as  not  to  allow  time  to  call  on  the  person  on  whose  pro- 
perty the  mischief  has  arisen  to  remedy ;  in  such  cases  an  in-* 
dividual  would  be  justified  in  abating  a  nuisance  from  omission 
without  previous  notice;  but  in  all  other  cases  of  such  nuisances, 
persons  should  not  take  the  law  into  their  own  hands,  but 
follow  the  advice  of  Lord  Hale  and  appeal  to  a  court  of 
justice,  (r) 

In  ttbating  a  private  nuisance  cai*e  must  be  observed  to  abate 
no  more  than  is  necessary  to  restore  the  party  injured  to  the 
enjoyment  of  his  right  as  before  the  nuisance ;  thus  if  a 
house  be  built  too  high,  only  so  much  of  it  ad  exceeds  the 
lawful  height  should  be  pulled  down ;  («)  and  supposing  that 
a  person  might  legally  remove  stakes  which  had  been  placed 
in  a  water>course  so  as  to  occasion  a  permanent  instead  of 
an  occasional  irrigation  of  the  party's  meadow,  if  another 
party  remove  a  board  as  well  as  the  stakes,  he  will  be  liable 
to  be  sued  for  the  excess  in  removal ;  (t)  and  no  unnecessary 
cutting  or  injury  must  be  committed ;  («)  and  if  it  be  neces- 
sary to  remove  materials,  they  must  be  removed  only  to  a 
small  distance,  (^)  and  placed  where  the  same  will  not  prcH 
bably  be  injured,  as  on  his  own  premises,  for  otherwise  the 
party  removing  will  become  a  trespasser  ab  initio  or  guilty 
of  a  conversion,  (^)  or  at  least  will  be  liable  to  make  com- 
pensation for  so  much  of  his  conduct  as  was  illegal;  (2)  there- 


(r)  Per  Best,  J.  in  The  Eari  of  Lom'  the  plaintiff  on  tlie  plea  of  general  issue, 

Wa/e  V.  Nefion,  S  Bar.  &  Cres.  SOS  ;  S  D.  and  for  the  defendants  on  the   second 

6c  R.  556,  S.  C.  '  Even  in  cases  of  public  plea  ^  it  was  held  that  plaintiff  was  enti- 

nuisance  the  Highway  Act  requires  notice  tied  to  judgment  non  obUante  veredicto^  as 


to  tlie  occupier  before  a  nuisance  can  be  the  second  plea  did  pot  state  that 

rerooved.    Therefore  when  in  trespass  for  diate  repairs  were  necessary,  or  that  aov 

entering  the  plaintiff's  manor,  &c.  the  de-  'one  bound  to  do  so  had  neglected  to  repair 

iendant  pleaded  that  there  was  a  Public  ifier  notice^  or  that  a  reasonable  time  lor 

Port  partly  within  the  said  manor,  and  repairing  had  elapsed,  or  that  defendants 

also  in  a  river  which  had  been  a  public  had  occasion  to  use  the  port* 

oavigoble  river,  and  that  there  is  in  that  (s)  Batten**  ca$e,  9  Coke,  53;  J\rahenKU 

part  of  the  port  which  is  within  the  manor  oaie,  Godb.  221 ;  Rex  v.  Poppintau,  C  SCra. 

an  aneietU  work  necessary  for  the  preser-  686. 

vation  of  the  port  and  for  the^safety  and  (t)  Greemlade  v^    Haltiday,   6  Bing. 

oonvenienoe  of  the  ships  resorting  to  it,  379. 

and  that  such  work  was  in  decay,  and  that  (u)  Picfeeriitg  ▼.  Rudd,  1  Stark.  R.  66; 

the  plaintiff  would  not  repair  it  Imt  ntg-  Houghton  v.  Butler,  4  T.  R.  364. 

leeied  to  to  do,  and  therefore  the  defendants  -      (x)  Fondick  v.  Cdlim,  1  Stark.  R.  175. 

entered  and  repaired  ',  and  upon  a  repti-  (y)  Houghton j*  Butler,  ^letm  R.  364. 

cation  de  it^ria,  there  was  a  verdict  for  .  (s)  Fortdich  v.  ColUnf,  t  Stark.  R.  173. 


WITHOUT  LKOAL  ASSISTANCE.  661 

fore  it  was  held  that  a  person  who  comes  into  possession  of  CHAP.  Vll. 
land  on  which  he  finds  a  hlock  of  stone  belonging  to  another/  Paetim,  &c. 
IS  not  justified  in  removing  it  to  a  distancei  and  that  such 
removal  supersedes  the  necessity  of  proving  a  formal  demand 
in  an  action  of  trover;  and  it  having  been  contended  by  counsel ' 
that  the  defendant  had  a  right  to  remove  it  from  his  own 
preunses,  Lord  Ellenborough  said,  "  but  he  is  not  justified  in 
removing  it  to  a  distance,  for  in  an  action  of  trespass  at  the  suit 
of  the  owner,  he  must,  in  his  justification,  have  alleged  that  he 
removed  it  to  some  adjacent  place  for  the  use  of  the  owner, 
and  be  could  not  have  justified  this  removal."  (a)    In  these 
cases  it  should  seem  at  least  prudent  to  give  the  owner  of  the 
materials  notice  of  the  abatement  of  the  nuisance  and  of  the 
plaoe  to  which  the  materials  have  been  removed,  and  the  notice 
may  be  as  subscribed,  (b) 

If,  however,  a  waste  or  common  be  surrounded  by  a  fence 
placed  upon  the  same,  so  that  a  person  who  has  right  of  com- 
mon  cannot' turn  on  his  cattle,  he  may  justify  prostrating  th^ 
fence  and  opening  a  way  for  cattle  before  he  actually  attempts 
to  turn  on,  and  he  may  prostrate  a  large  piece  of  the  fence, 
when  so  erected  upon  the  common,  and  even  much  more  than 
was  necessary  for  the  convenient  ingress  and  egress  of  men 
and  commonable  cattle,  because  in  this  case  the  whole  fence 
was  upon  the  common,  and  injuring  the  pasture  there,  (e)  and 
consequently  the  commoner  might  abate  the  whole,  and  not 
merely  an  opening  to  let  in  his  cattle ;  {d)  and  it  has  been  ob- 
served that  the  exercise  of  a  right  to  abate  may  be  much  more 
convenient  than  that  the  commoner  should  bring  an  action  for 

(a)  Fondick  v.  CoUitu,  1  Stark.  R.  173;  Houghtvti  v.  BiUUr,  4  T.  R.  364. 


(ft)  Sir, — You  having>  after  notice  and  request  to  you  to  remoTe  the  sane^  neglected  Suggested  forni 

to  do  so,  I  hereby  give  you  notice  that  I  have  found  it  necessary  to  abate  and  remove  of  a  notice  of 

so  much  of  a  certain  building  erected  and  continued  by  you  upon  the  ground  and  pre-  having  removed 

mises  adjoining  to  my  messuage,  situate,  &c.  which  did  unlawfully  obstruct  and  prevent  an  obstruction 

the  light  and  air,  which  of  right  ought  to  have  entered  into  and  through  four  windows  to  an  ancient 

of  ai^  belonging  to  my  said  messuage,  from  entering  the  same,  and  thereby  annoyed  window,  and  of 

and  incommoded  myself  and  my  family  in  the  occupation  and  enjoyment  of  ray  said  the  place  where 

messuage ;  and  inasmuch  as  you  have  refused  permission  to  leave  or  deposit  certain  the  materials 

parts  of  the  materials  of  your  said  building  arising  from  such  abatement  and  removal  ba^e  been  de« 

on  or  upon  your  said  grounds  and  premises,  I  hereby  give  you  notice  that  the  said  posited, 
materials  have  been  and  are  deposited  at,  &c  [deteribing  tht  place,  aind  uhich  tkoiUd 
be  as  near  at  praeticable,']  and  (hat  you  may  have  and  take  away  the  same  upon  any 
reasonable  application,  and  I  request  you  to  remove  the  same  forthwith. 

Dated,  6cc.  ,  '  Your's,  &c« 

(c)  Arlelt  v.  Ulis,  9  Bar.  &  C.  671 ;  mon,  H. ;  3  Chit  PI.  1110. 

Sadgrooe  v.  Kirby,  6  T.  R,  487 ;  Mason  (d)  Arlett  v.  FMis,  7  B.  &  Cres.  Si6, 

y,  Cttsar,  2  Mood.  65;  Arktt  v.  Mis,  363  j  9  B.  &  Crcs.  684«  S.  C. 
7  Bar.  &  C.  346 ;  and  Com.  Pig.  Com- 


Kj^H^mU  BY  ACT#  OF  IfAMiU 


Trees,  property 
in  and  cotting 
the  same*  (g) 


CHAP.  VII.  avery  olnitruotiaig  hwuise,  vfhera  tbe  fwoe$  mre  thrown  dowDj 
p!rTi«"  itc'  ^  qtwrtiw  of  rigtl  may  be  dacided  in  one  acUod.  {d)   BMt 

t^  coflMionpr  could  not  luive  justifiod  tl)o  proitaitioa  of 

^Mf»(#)  nor  kUUog  r^i^bbU^.C/*) 

WiUi  rofpool  to  the  property  in  ir^es^  mi  nmmoH  or 
privftto  injuries  ftrUiog  from  thoir  bongh^  ovorhuigiiig  tbo  land 
of  inotheri  mucb  contention  has  arisen,  and  whipb*  tbeugh 
provided  for  in  (ha  French  eode»  if  not  so  well  defined  sad 
regulated  in  this  country*  (k)  The  old  cases  6stablisb«  thst  if 
the  boughs  of  a  tree  standing  m  a  neighbour's  close  gr^m  om 
mm0 1  may  cut  them,  (i)  But  according  to  the  rule  just  ststsdi 
rehiring  previous  request  befome  abating  a  nuiwice  ine«MiJ0S| 
it  should  seem  that  there  ought  to  be  a  previous  ieque«t(i) 
With  respect  to  the  property  in  a  tree  itself,  it  has  been  cos- 
sidered  that  if  a  tree  grow  in  A.'s  closef  and  roots  in  P.B^  yst 
the  bo4if  of  the  wain  part  of  the  tree  being  in  tba  soil  of  i<.| 
all  the  residue  of  the  (roe  belongs  to  hhn  also^  (/)  But  that  if  it 
grow  Ml  a  ied^e  mkich  divides  the  land  of  ^«  and  B*»  and  tha 
roots  take  nourishment  from  both  tkw'  lands,  then  they  are  is- 
nents  in  common  thereof*  (fl»)  But  in  a  late  case  at  Nisi  Pries,  tbe 
rule  was  laid  down  to  he»  thst  if  a  tree  grow  near  the  eonfimft 
of  the  land  of  two  parties,  so  that  the  roots  extend  into  the  isil 
ef  esi^b,  the  property  in  the  tree  belongs  to  the  owner  of  thst 
land  m  wbiob  the  tc^ee  was  ^^nm  or  pkmi^ifH) 


(d)  Per  LUtlcdale,  J.  in  Arlctt  ▼.  Ellis, 
r  n.  Ic  Cfca.  a7S,  mm,  SS5.  BasdiM,  tlie 
right  of  one  commoner  ma^  be  disputable, 
whereas  several  Gommoaen  may  concur  in 
abating,  and  afterwards,  in  defending  an 
action  against  Cbem,  all  may  dafiend  eiliier 
upon  th6  right  of  each,  or  of  any  oije  tlic 
most  dear. 

<«)  W/r«M  ¥.  Kirby,  6  T.  R.  407 ; 
ArUit  V.  mu,  7  B.  £c  Ores.  $69. 

</)  i  Saond.  SSS,  a,  n.  S,  ante,  S96. 

(g)  Amu,  ISS;  184. 

(a)  See  IB  gfHMfal  Yin.  Aib.  tit.  Xaees, 
£.  and  tk.  Nuisaace,  W.  9,  and  tit. 
Fencas,  and  aiiK,  ISS,  184* 

(i)  Nmrit  «.  Bakm;  ptr  Oroke,  J.,  8 
Rol.  ficp.  S94  'y  S  Btdstf .  198,  8.  C. 

(k)  Ant9,  «49i  650,  but  note  Best,  J. 
twatod  tnas  overt^mwiug  a  public  way  as 
iBcscaplioB.  See  the  dauscs  in  tlie  High- 
way Act,  which  seem  to  reqsira  piCTaoiis 
notica,  IS  G.  3,  c.  78,  s.  IS,  &c. 

(0  MaUert  ▼.  PoUU,  2  Roll.  Rep.  141. 

(m)  Anmu  t  JloU.  R.  255,  S.  P. }  Wa^ 
tarman  t,  Siiptr,  1  Ld.  Rayra.  737;  and 
ftr  littledaie,  J,  *'  There  is  a  case  on 
the  subject,  (Masters  ▼.  PoUU,  t  Roll. 


R.  14f ,)  in  whicli  it  was  considered,  that 
if  a  Inie  grow  in  A,'$  dos^  thongk  As 
roots  grow  in  B.'s,  yet  tlie  body  of  the  tree 
being  in  il.'s  soil,  the  tree  belongs  to  bim  j 
I  remember,  when  I  read  those  cases,  I  was 
of  opinioH  tiiat  the  doctrine  in  the  case  of 
JUasters  v.  PollU  was  preferable  to  that  in 
WaUrman  t.  Soper,  (1  Ld.  Raym.  737. 
amu,')  and  I  staM  think  so.  Howeter,  if  Uw 
qaestiou  becomes  raatoiial,  I  aiil  g^te  joo 
leave,  oa  the  ajitbority  cif  that  cm^  ta 
move  to  eater  a  uonsnit.  His  lonishipyia 
summing  up  to  the  jury,  said,  that  wiik 
iiespoct  to  any  ^ucatioa  w^ich  had  been 
raised  as  to  the  proportioa  of  Moarishnwat 
derived  by  the  trea  Unom  the  foii  d  dK 
plaintiff  and  defeadaut,  be  did  not  see  ea 
what  giounds  tba  jary  oenU  find  Cor  dlber 
party ;  but  that  the  sa£Mt  oriCanon  Ck 
them  would  be  \9  coosidar  whether,  Ami 
the  evidenoe'g^on  aa  to  the  sitntioa  af 
the  trunk  of  the  tree  above  the  soi,aBd  uf 
the  ropts  within  it,  they  could  asoertsia 
where  ftlic  tree  was  JirU  »wn  or  fUnUi; 
if  they  thought  it  was  first  set  in  the  land 
of  the  plaintiff,  th^y  would  find  a  vedict 
for  bjm,  «ad  for  the  defcodmt  if  iIk  Uec 
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But  the  right  to  cut  the  overbenging  boughs  of  tMea  ie   ^^»  VIL 
teftrioted  to  to  much  onfy  as  eeftusliy  overhangs  the  ferty'a   Pak^wTm! 
land,  and  as  snob  cutting  of  a  tree  that  has  been  anfieied  to  — -**~— 
grow  to  considerable  siae»  is  in  general  eonsidered  an  unoeii^o 
hourly  act,  great  care  must  be  observed  that  there  bel  no 
excess,  and  that  the  cnttiog  be  as  little  ii^iurious  to  the  tme  as 
possible ;  for  if  there  be  any  exeess,  a  jnry  wiU  fiequently  giYe 
vwy  oonsidnrable  damages,  especially  if  the  trees  we>e  «nMi« 
mental.  (f»> 

U  trees  grow  in  a  hedge,  and  near  the  land  of  another,  ni 
the  firuit  fall  Aere,  the  owner  of  the  tree  may  go  into  the 
a^yeinkig  land  and  take  it,  (o)  but  this  would  be  oidy  in  cases 
of  aceidenc,  and  it  should  seem  that  the  ooenpier  of  the  land 
should  be  requested  to  deUver  them,  or  permit  entry*  and 
should  have  refused,  before  the  owner  of  the  tree  should  enter 
to  take  the  fruit*  Ip) 

If  a  party  have  eieoted  eny  building  or  other  work  ou  Us 
own  hmd,  by  the  verbal  Uoeose  pf  the  adie^nt  owner,  aHhough 
the  stetute  against  frauds  enaots  that  no  interest  in  land  shell 
pass  otherwise  than  by  a  memorandum  in  writing,  duly  signed, 
and  although  a  parol  license  is  in  general  revocable,  yet  in  this 
ease  the  party  who  gave  the  license  cannot  so  far  revoke  it  as  to 
enaUe  hhn  to  sustiun  mn  aeiion  agaiustthe  other  for  $ndi$ttii$ig 
the  erection ;  (g)  and  it  should  seem  doubtfiil  whether*  after 
such  revocation^  the  party  could  even  abate  the  erection,  (r) 
But  in  these  cases,  as  the  licenses  were  to  erect  on  land,  not  of 
the  party  giving  the  license,  ip  truth,  no  ini^ert  passed  by  the 
license,  but  it  would  probably  be  otherwise  if  the  iaod  were  the 
property  of  the  party  giving  the  license.  (>) 

With  respect  to  the  abatement  of  Publie  nuisanees,  private  Secoodi^.Of the 
individuals  are  in  many  cases  allowed  to  remove  theqa,  without  p2J^°i.^ 


sauces. 


bad  origmally  been  sei  iu  Us,  If  tliey 
could  form  no  u(>inioo  on  ibis  subject,  he 
would  afterwards  give  them  liis  oirecUoo 
OD  the  questions  which  they  would  then 
have  to  consider/'  Holder  r,  Coatet,  t 
Mood.  &.  M.  113;  Car.  &  P.,  S.  C.  aod 
notes. 

In  a  note  to  this  case  it  is  observed, 
that  \d  the  new  Code  Civil  of  France,  the 
dilRculty  has  been  avoided.  By  a  mi- 
nute aod  careful  legislation,  the  lK>uudary 
hedges  ai^  tlie  trees  la.  them  are  declared 
(Art  670*  673)  to  be  common  property^ 
"  uiioyeas/*  Except  in  certain  cases  the 
planting  Qf  otlier  trees  within  certain  dis« 
tances  of  the  hedge,  is  Corbidden  by  art, 
671.   And  if  any  are  planted  within  these 


distances,  the  occupier  of  the  adjplniqg 
land  has  the  right  of  having  tbem  removed, 
and  also  of  cutting  the  roots  of  trees 
growing  into  his  land,  by  art*  67^, 

(h)  In  Penoyre  v.  Aditmt,  the  jury»  in 
■ucli  a  case,  gave  bO0(,  damages^  but  the 
verdict  was  set  aside,  and  the  cause  waa 
compromised ;  on  Western  Circuit ;  Sel- 
wyn  for  defendant. 

(o)MilU»  V,  Fondrtfe,  Popharo,  163; 
Vin.  Ab.  Trespass,  L.  a.  and  tit.  Treey,  £, 

(p)  Antktuuy  v.  Honey,  8  Bis&  X9t, 
193,anfe,64«. 

(9)  Winter  v.  BnchweU,  8  East,  508 ; 
Figfim  V.  Jug€,  7  Bing,  6&S,  ast^,  338, 

7r)  Id.  ibid,,  ttd  qtueret  Sqg^cD's  V«a4f 


JB54 


REMEDIES  BY  ACTS  OF  PARTIES 


CHAP.  TIL  the  interposition  of  any  legal  authorityy  and  in  others,  certain 
Parties,  he.  inferior  officers  or  persons,  authorized  by  custom  or 


statutes,  may  summarily  do  the  like,  as  a  leet  jury,  in  destroying 
defective  weights  and  measures.  (^  It  is  dear  that  any  one  may 
justify  the  removal  of  a  common  nuisance  whetiier  on  land  or 
water;  (/)  and  if  a  gate  or  wajl  be  erected  across  or  upon  a  pubUe 
highway,  so  as  to  constitute  a  common  nuisance,  any  of  the  king^s 
subjects  passing  that  way  may  cut  or  pull  it  down  and  ev^i 
destroy  it ;  («)  and  it  should  seem  that  at  common  law,  if  the  oo* 
cupier  of  the  adjacent  land  suflfer  trees  to  grow  and  hang  over 
a  highway  so  as  to  annoy  passengers,  any  person  may  justify 
lopping  the  same  so  &r  as  to  avoid  the  nuisance,  (x)  though 
perhaps  the  occupier  should  be  first  required  to  lop  them  him- 
self, and  a  reasonable  time  afterwards  elapse,  before  another 
person  should  so  interfere,  (jr)  and  it  seems  to  be  settled^ 
though  the  principle  seems  questionable,  that  in  abating  a 
public  nuisance,  it  is  not  so  essential  to  avoid  unnecessary 
damage  as  in  the  removal  of  a  private  nuisance ;  and  that  even 
the  cutting  down  a  gate  across  a  pubHc  way  is  allowed, 
although  it  might  have  been  opened  without  cutting.  (?)  How- 
ever, as  the  contrary  had  previously  been  decided,  it  is  always 
advisable  to  avoid  any  unnecessary  mischief.  And  even  after 
indictment  and  conviction  for  a  nuisance  for  conCmuing  a 
glass-house,  the  judgment  would  not  be  to  prostrate  the  build- 


(t)  Wilcock  T.  Windar,  3  B.  &  Adolp. 
43 ;  f/hMt  the  plea  of  jottificaUon  mutt 
sUte,  see  Shephard  t.  Hall,  Id.  433. 

ft)  Hale  de  Port.  Mar.,  pt.  2,  c.  7. 
ti)  Jama  v.  Hojpvard,  Cro.  Car.  184; 
Hawk.  b.  9,  chap.  75«  s.  9.;  Lodie  ▼. 
Anufld,  2  Salk.  468 ;  infrot  note  (s) ;  3 
fila.  Com.  5,  6;  Rex  v.  Steady  8  T.  R. 
143;  Hex  v.  JnhabltanU  of  Tnrkdiiret 
2  East,  342.  But  if  the  building,  &c. 
complained  of,  be  upon  the  whole  jpro- 
docCive  of  more  public  benefit  than  SgtH" 
ment,  then  the  erection  would  l>e  lawful 
or  excusable,  ante,  198,  notes  (m),  (n);  sed 
qtutre.  Lord  Teuterden  disg, 

(x)  Hawk.  b.  2,  c.  76,  s.  52,  ante,'650. 

(5/)  See  Earl  Lonsdale  v.  Nelton,  2 
B.  &  Cres.  302 ;  and  such  previous 
notice  is  required  under  the  Highway 
act,  13  Geo.  3,  c.  78.  sec.  6,  7,  8 ;  and 
see  Lowen  t.  Kaye,  4  Bar.  &  Cres.  3; 
6  Dowt.  &  R.  20,  S.  C. 
'  (z)  Hawk.  b.  2,  c  75,  b.  12;  Lodie  ▼. 
Arnold,  2  Salk.  458;  trespass  for  break- 
ing his  close,  and  throwing  bricks  and 
o£er  materials  there  lying,  erga  amfee- 
Honem  domta  de  novo  erect  into  the  tea. 
The  defendant  pleaded  that  it  was  a 


nnisance,  being  a  hoosc  buiU  across  the 
way,  and  that  be  polled  down  tlie  waJls, 
&c«  and  they  rolled  into  the  sea.  The 
plaintifF  demurred,  bat  judgment  waa 
given  for  the  defendant.  Jtrit,  The  oourt 
seemed  to  agree  that  tlic  trespass  which 
the  plea  afl&ted  to  juatlff ,  was  not  Che 
trespass  complained  of,  fer  that  was 
throwing  materials  there  lying,  whilst 
that  which  was  confessed,  was  palling 
down  a  wall.  Secondly j  That  where  /f. 
has  a  right  to  abate  a  jmblie  nuisance,  be 
is  not  bound  to  do  it  orderly,  and  with  as 
little  hurt  in  abating  it  as  can  be,  and 
therefore  was  not  answerable  in  this  case 
for  tlic  rolling  into  tlie  sea.  In  Uie  case 
of  James  v.  Havoard,  Cro.  Car.  184,  the 
defendant  might  have  opened  the  gate 
without  cutting  it  down,  and  yet  the  cot- 
ting  was  liolden  lawful,  and  the  court  de- 
nied HiWt  Case,  3  Cro.  384,  that  matter 
of  aggro vation  need  to  be  answered.  Bat 
3dly,  The  court  held  that  the  dedaratioa 
was  repugnant  and  insensible,  for  Aere 
could  not  l>e  materials  towards  the  build- 
ing of  a  house  erected  which  ia  already 
buUt,  M.  9  W.  3,  B.  R. 
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ing,  but  only  to  prevent  its  being  again  used  as  such,  (a)  and 
though  any  individual  may  abate  a  nuisance,  yet  he  must  not 
remove  the  materials  to  an  improper  distance^  or  convert  them 
to  his  own  use.  (b) 

An  entry  to  abate  a  nuisance  immediately  dangerous  to  the 
pobUc  safety,  and  which  requires  immediate  abatement,  may 
1)6  made  without  any  previous  request,  for  necessity  will  then 
justify  such  an  immediate  entry.  But  where  there  is  no  such 
immediate  necessity,  some  application  tod  notice  must  be  made 
and  given  to  the  owner  of  the  soil,  to  abate  the  nuisance  him- 
self, (c)  and  even  then,  the  nuisance  cannot  be  so  abated  as  to 
transfer  its  injurious  consequences  to  another,  unless  it  be  to 
restore  a  river  to  its  proper  and  ancient  course,  (e) 

It  seems  to  have  been  considered  by  the  legislature,  at  least 
in  the  Highway  Act,  as  regards  public  nuisances  of  omission, 
and  even  in  some  of  commission,  that  the  wrong-doer  should 
have  previous  notice  and  request  to  remove  the  nuisance^ 
before  the  surveyor  or  other  public  officer  himself  should 
commence  a  removal,  (d) 

Where  a  stack  of  chimneys,  belonging  to  a  house  close  to  a 
highway,  by  reason  of  a  fire,  were  in  immediate  danger  of 
falling  in  the  highway,  it  was  held  that  firemen  were  justified 
in  throwing  the  same  down,  and  that  they  were  not  answer- 
able for  damages  thereby  unavoidably  done  to  an  adjoining 
house  of  a  third  person;  (e)  and  upon  the  same  principle,  cap- 
tains of  ships  may  legally  throw  overboard  cargoes,  or  part  of 
cargoes,  to  save  the  lives  of  the  crew,  (e) 

No  person,  however,  can  justify  placarding  a  supposed 
house  of  ill-fame,  or  placing  and  keeping  a  lighted  lamp  oppo- 
site to  the  same  in  the  day  time,  for  the  libel  on  the  occupier 
would  tend  to  a  breach  of  the  peace,  and  the  nuisance  should 
have  been  put  down  by  legal  means.  (/) 

Various  acts  relating  to  the  metropolis  and  to  Brighton,  and 
other  towns,  give  large  powers  to  commissioners  to  iibate 


CHAP,  VJI. 
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Partus,  &c. 


(a)  Co.  Ent.  9t ;  and  see  as  to  steam 
eogioea,  1  &  S  Geo.  4,  c.'41»  s.  2. 

\h)  Dalt  c  50;  Burn's  J.  Naisance, 
III.,  tnU,  650. 

(c)  ijxrl  LtnudaU  ▼.  Kelson,  3  D.  &  R. 
556 ;  i  B.  &  C.  302,  S.  C. ;  anU,  650, 
D.  (r).  As  to  the  right  to  obstract  the  en- 
croachments of  the  sea,  see  Bex  v.  Pagham, 
8  B.  &  C.  355 ;  3  Chit  PI.  1094. 1095 ; 
anU,  610;  and  as  to  encroachments  in 
rivtn,  see  MentUt  v.  Harl  Breadalbane,  3 
Wilson  &  S.  235;  Farquhanon  t.  far- 
quhartm,  A.  o,  1741  >  cited  id.  qnte,  199, 


n.  (c),  and  ante,  610. 

(d)  13  Geo.  3,  c.  78,  s.  1 2,  requirei  notice 
to  be  giren  of  annoyances  and  to  remore 
them,  before  the  surrejor  can  himself  re* 
move ;  sect.  12  &c  13,  as  to  cutting  hedges  ; 
sect.  6  &  7,  as  to  trees  growing  over ; 
sect.  8,  as  to  ditches;  sect.  10,  stenes, 
manure,  &c. 

(e)  Dewey  V.  Whiu,  1  Mood.  &  M.  56, 
where  see  form  of  plea. 

(/)  J^fff^ies  V.  Vuncombe,  11  East, 
226;  2Campb.3jiS,C« 


806  RtMfDm  n  ton  of  PAKtns 

CHAP.  vtL  MmtMettonii  tnd  to  widen  streets,  ftc« ;  bat  these,  when  de* 
p!iRTntt!&!t  i^g>^tovy  of  privftte  rigbti  are  construed  strictfy.  When  nn« 
quelified,  no  action  lies  agafaist  the  eommissionen  for  any  act 
done  within  their  jurisdiction*  (g)  But  the.power  of  oomnbuon* 
ers  under  the  Metrop<^  Paving  Act  to  reaaove  pwjycctions 
affixed  to  houses,  without  making  oonpensationi  is  limbed  to  Stteh 
things  as  actually  project  over  the  public  ways,  and  an  action  of 
trespass  is  sustainable  against  a  party  who  removes  naUnga  laot 
so  projecting.  (A)  So  under  the  Highway  Aet|  it  was  held 
that  the  6th  and  6Sd  sections  do  not  authoriae  the  surveyec 
to  widen  a  road  to  thirty  feet  by  removing  a  fence,  unless  Ifae 
fence  supposed  to  be  an  encroachment  was  actually  upon  the 
highway,  (i) 

vm.  Of  dis-        Vin.  Distresses  of  cattle  or  chattels,  whether  damage  fea- 
tresses  and        ^^j^^  ^^  f^^  ^^^^  ^^  f^^  other  clalfl(id,  may  also  be  properly  con- 
sidered in  th^  nature  of  remedies  by  acts  of  the  parties,  witliout 
the  intervention  of  legal  authority,  (k)  although  they  frequently 
g^ve  rise  to  actions  of  replevin  and  other  litigation. 

Firtt.  When  or  With  respcct  to  Distrcsses  Damage  Peasant^  it  would  be 
Sltodwtour^  beyond  the  scope  of  this  work  to  attempt  to  state  the  whole 
damage  feasant,  law  upon  the  subject,  and  we  will  therefore  merely  notice  the 

general  rules;  unAJirsi,  it  had  been  considered  that  no  person 
should  distrain  cattle  damage  feasant,  unless  it  be  certain  that 
he  has  the  legal  title  to  the  land,  and  not  a  bare  possession, 
and  that  if  his  title  should  be  questionable,  he  should  be  con- 
tent to  drive  off  the  catde  and  to  bring  an  action  of  trespass  to 
recover  compensation  for  the  damages,  and  which  action  is 
always  sustainable  against  a  wrong-doer  \  (I)  and  it  had  until 
lately  been  supposed,  that  If  cattle  should  be  distrained  dami^ 
feasant  and  be  replevied,  the  avowry  in  an  action  of  replevin 
should  state  a  seisin  in  fee,  or  other  legal  freehold  estate,  and  not 
rely  merely  on  the  possession ;  and  that  if  the  legal  title  should 
prove  insufficient,  the  distress  would  be  illegal,  although  the 
cattle  belonged  to  a  mere  trespasser,  (m)  and  this  although  it  had 
always  been  clear  that  in  a  plqa  to  an  aciioH  qf  trespass  justify- 


(g)  Houghton  ▼.  BtUler,  4  T.  R.  364 ;  Ck)  3  Bla.  C.  5/6. 

BnUton  ▼.  Crowthir,  S  B.  &  C.  70S;  4  (t)  Graham  y,  Peai,  1  Cast,  244;  1 

D.  £c  R.  195,  S.C. ;  Leader  v.  Moxton  Saund.  5'i6,  e.  in  note.     Bntsee  Seibp  r, 

emd  others,  S  Wils.  461.  Bardont,  o  Bar.  &  Adotp.  t. 

(h)  Bouverie  v.  Milet,  1  6.  &  Addp.  (m)  Hawkins  v.  Ecclcs,  ^^Bos.  &  Pol. 

38*  359 ;  1  Saund.  284,  546,  c.  fo  notes.  But 

(i)  t/noen  v.  Kaye,  4  Bar.  &  Ores.  3 ;  se«  Selhy  v.  Bordcns,  3  Bar.  k  Adolp.  9. 
6  Dow.  &  Ry.  iO,  S.  C. 
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iQg  the  taking  as  a  difttress,  it  is  mfficietit  to  show  mere  poaseS' 
sion.  (;i)  But  by  a  recent  dedsion  that  distinetion  in  the  course 
of  pleading  and  defence  has  been  rendered  at  least  question'- 
aUei  so  that  probably  a  person  in  possession  of  land  might  now 
0#  ^eljf  distrain  as  he  might  proceed  in  an  action  of  iree^ 
pass,  {ft) 

Secondit/i  In  all  casesi  before  making,  a  ^tressi  the  party 
should  weU  consider  whether  the  trespass  was  not  justifiable^ 
either  in  respect  of  the  state  of  the  fences,  which  he  ought  to 
have  repaired,  or.  otherwise  \  and  even  then,  as  the  making  a 
distress  damage  feasant  is  usually  considered  an  unneighbourly 
act,  it  would  be  better,  if  the  owner  of  the  cattle  be  known  and 
solvent,  to  forbear  to  distrain,  and  rather  to  drive  off  the  cattle  and 
give  notice  of  action,  in  case  of  Aiture  trespasses,  and  wait  till 
considerable  or  repeated  damages  clearly  exceed  40#.  and  then 
to  proceed  by  action  of  trespass  for  all  the  iiyuries.  {p)  But  if 
the  owner  of  the  cattle  be  unknown,  then,  in  order  to  endeavour 
to  secure  satisfa^Stion,  a  diatreas  is  advisable. 


CHAP«  VIL 

RXMJIBIM  Sr 


Thirdly f  The  cattle  must  be  taken  whilst  actually  upon  the 
owner's  land  and  in  the  very  act  of  doing  damage,  and  not  after 
it  is  over,  or  at  least  after  they  have  escaped  from  the  land  even 
whilst  the  party  was  pursuing  them,  or  although  the  owner  of 
them  drove  them  off  on  purpose  to  prevent  the  distress;  (y)  and 
It  has  been  recently  considered,  that  if  after  distraining  cattle 
the  party  drive  them  off  into  adjoining  land  and  there  leave 
them  for  a  time,  he  cannot  afterwards  again  drive  them  to  a 
pound,  and  if  he  do,  the  owner  may  legally  rescue  them«  (f) 


<«)  Awm.  S  8ftUi«  64S  \  BiMmd  fs  Hmr- 
riiM,  4M«Ai3.  399;  Stott  t.Stott,  16 
Eait,  343.  Qtutrv  tha  dbtinotlon,  Dyg  t. 
LnUherSdlM,  3  Will.  SO ;  CotB.  Dig.  3  M. 
90;  and  Me  Kmnolm  v.  BUtkt,  3  M.  &  P. 
tl4;  5  Binip.  499,  &  C. 

(a)  Atty  T.  BardoM,  3  Bar»&  Adolp.  9, 
decided  by  Parke  and  Patttion,  Jt •  bnt 
Imd  Telltefdtn  dimtHtSini§*  Tlmt  deci- 
Man  waa  laaraly  tkat  tlie  rtpliciUUn  de  in- 
juria is  ill  each  case  proper ;  bat  timhU, 
that  the  iWfont  wodld  equally  establish 
that  an  ovMnry  In  npkvmt  «s  well  as  a  pUa 
In  Iraipasi,  may  eqoally  rely  on  the  mete 
jHmarion  of  the  party  who  distrained. 
StmbU  ted  qume. 

(p)  Vagpar  v.  Edwards,  19  Mod.  ($60; 
1  Salk.  C48,  »*  C. 

(v)  Co.  Lit  161,  i.;  Bae«  Ab.  Pis- 
tiMs;  ^^f^  ▼•  ^^fdt,  It  Mod.  661 ; 
and  att  Knmin  t,  Byh$,  3  Moore  U  F. 


S14 ;  5  Blng«  499, 8.  a  n^t  WM  (r). 
(r)  Kimolt:$  V.  Blnke  ottd  mmihttt  3 
MoorekP.Sl4>S18;  6  Bbig«  499,  8«  C. 
Tha  printed  report  of  tha  ficti  in  tkiat 
caae  is  asteedingly  inaccorate,  and  indeed 
the  learned  6aron  .who  tiied  the  cuftte 
a|ppeated  to  beta  greatlir  roistfndemtaod 
the  fitcti,  and  thermofa  the  deoisiOB  can- 
not bo  relied  npon  fttrther  tlMn  tha  M««i 
rale.  Tbe  plaintiff  distrained  the  Afeiid- 
ant's  cattle  d\mag$  fiutmU  oti  his  (the 
plaintiff's  close),  and  he  dt^ve  ih$m  into 
a  close  of  the  drfertdant't,  in  the  way  to- 
wards his  the  plaintiff's  yurdi  and  then 
went  to  apprise  tha  defendant  of  tha  cir- 
corostaoces,  loaving  the  eattlo  iu  saeh 
elose  of  the  defeiidaul*s»  where  they  re- 
mained half  an  hour.  On  the  phiintiff's 
return  ha  drore  the  cattle  from  tlie  de- 
fendant's closo  to  his  own  yardt  and  from 
thence  into  tlie  public  pound,  from  n lienee 
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CHAP.  Vlf.    So  a  horse,  with  its  rider  upon  him,  or  goods  in  the  actual  use 
Pahtto  *&V   ^^  ^^^  Pftrty>  cannot  be  taken,  because  such  a  distress  might 

. —  igj^j  ^  j^  breach  of  the  peace ;  (s)  and  for  the  same  reason,  at 

common  law,  nets  or  ferrets  could  not  be  taken  damage  feasant 
in  a  warren,  if  they  were  in  the  hands  of  the  person  usiiig 
them;  (/)  but  by  the  recent  acts  we  have  seen  that  the  tackle 
of  fishers  illegally  fishing  in  a  private  fishery,  (ti)  and  the  gins, 
snares  or  engines,  and  dogs  of  persons  illegally  in  pursuit  of 
tieer  in  any  forest,  chase  or  purlieu,  or  inclosed  land  where  deer 
are  usually  kept,  (r)  and  game  recently  killed,  in  the  posseasion 
of  any  person  whilst  he  is  trespassing  upon  any  land  in  pursuit 
of  game,  (;r)  may  be  seized  to  the  use  of  the  owner.  But  in 
these  cases  the  articles  to  be  seized,  it  will  be  observed,  are 
not  to  be  taken  as  a  distress  damage  feasant,  but  absolutely  for 
the  use  of  the  party  injured  by  the  trespass,  and  they  therefore 
become  absolutely  his,  and  consequently  the  destruction  of  the 
property  seized  would  not  now  be  illegal,  (y) 


Fourthly  f  The  cattle,  &c.  taken,  cannot  be  legally  impounded 
after  a  tender  of  adecjuate  amends  and  before  impounding,  (z) 


tfa«j  were  liberated  by  the  defendant's 
breaking  open  the  pound ;  and  it  wai 
held  that  this  was  not  an  illegal  rescoe  or 
pound-breach,  because  the  plaintiflf  by 
leaviHg  the  cattle  in  the  defiendant's  olose 
was  an  abandonment  of  the  distress. 
And  per  Tindal,  C.  J.,  the  distrainer  is 
not  bound  to  lav  his  band  upon  the  cattle; 
it  is  sufficient  if  be  endeavour  to  prevent 
their  escape  from  the  field  in  which  they 
are  trespassing.  But  a  distress  for  damage 
fmmant  is  a  natter  of  strict  right,  and  if 
the  party  distraining  permit  the  cattle  to 
escape,  or  go  out  of  his  lands,  his  right  is 
gone,  and  lie  has  his  remedy  by  action 
•gainst  th€  owner  of  the  cattle  for  the  in- 
jury done  to  his  property.  But  a  mere 
escape  lor  a  moment,  if  the  distrainer  Im- 
mediately follows,  would  not  be  an  aban- 
donment  of  the  distress,  for  Lord  Coke 
(Co.  lit.  161  >  a.)  sayt,  "«  itKOUs  in 
law  is,  when  a  man  haUi  taken  n  distress, 
and  the  cattle  distmfaied,  ns  be  is  driving 
of  them  to  the  Dound>  go  into  the  faonse  <tf 
the  owner,  if  he  that  took  the  distress 
demand  them  of  the  owner  and  he  deliver 
them  not,  this  is  a  vescous  hi  hiw,"  So 
here,  if  the  plaintiff  bad  followed  tlie 
horses  from  fait  field  into  the  defendant's 
*'  nursery,"  end  instantly  driven  them 
back  or  taken  them  directly  to  his  yard, 
we  are  all  of  opinion  that  this  action  might 
have  l)een  maintained,  but  as  lie  allowed 
them  to  remain  in  the  nursery  for  half  an 
hour,  and  they  were  not  demanded  during 
that  time,  it  was  an  abandonment  of  the 


right  of  freshly  following  them,  and  con- 
sequently an  end  of  the  distress*  lord 
Coke  says,  "  if  the  cattle  of  themselves 
after  the  view  go  out  of  the  fee,  then  can- 
nut  the  *lord  distrain  them»"  And  in 
Vasper  v.  Yddavn,  (Holt's  Rep,  357 ;  12 
Mod.  658,)  liord  Holt,  C.  J.  said,  <'  If  a 
distress  for  damogt  fea$^nt  dies  iik  pound 
or  escapes,  the  party  shall  not  distrain  dc 
novo,  [but  be  may  sue  fbr  the  fi-wipaji, 
see  Wiilianu  v.  Price,  S  Bar.  &  Adolp. 
695,]  but  if  it  were  for  rent,  in  either 
Case  be  may  distrain  de  noiNi.  That  is  a 
far  stronger  case  .than  this,  as  the  horses 
bad  never  beefi  in  the  pound,  (this  is  a 
mistake,  they  had  been  impoondM.  ia  the 
public  pound,  and  were  rescued  thoe- 
from  by  the  defendant,)  we  are  therefaw 
of  opinion  that  a  verdict  most  be  entered 
fertile  defendant  Blake,  and  that  damages 
must  be  assessed  by  r  jory  nfninat  the 
defendant  Sayers,  who  has  suMed  jndg- 
ment  by  dcfaatt" 

/s)  Storey.^,  Mobsman,  6  T.  &.  13B. 

(I)  Hargrave's  Co.  Lit.  n&^  13;  R^i 
V.  BttWey,  Cro.  EJia.  UO. 

(«)  7&8Geo..4,e.S9^s.a»,«Nee,€M. 

(«)  7&8Gc».4^e.29,  s.S9»fanttiUB 
does  not  extend  to  tihergmM,  ante,  €t9. 
694. 

(x)  1  &  2  Wm.  4,  c.  32,  s.  36,  tutU, 
627. 

(y)  KingswoHh  v.  Bretttmi  5Tattnt.4t6; 
1  Marsh.  106,  S,C. 

(s)  Anteomb  v.  Skont,  1  Taunt.  261 ; 
Idihf  fimnsfMT^  V.  Bri^m,  3  Staik*  171. 
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And  where  cattle  distrained  damage  feasant  were  in  a  private    CHAP.  vir. 
poundi  and  the  distrainer  admitted  they  were  about  to  be  for-   PARxu^&cy 

warded  to  a  public  pound,  it  was  held  that  a  tender  of  amends  

made  while  they  were  in  such  private  pound  was  not  too  late,  (a) 

FiflUjft  Cattle  distrained  must  not  be  beaten  or  wounded,  or 
worked  or  used,  and  the  doing  either  would  render  the  party 
distraining  liable  to  an  action  of  trespass,  (b)  •  So  the  distrainer 
ought  not  to  tie  up  cattle  impounded ;  and  if  he  should  do  so, 
and  they  be  strangled,  he  would  be  liable  in  damages ;  (c)  but  if 
they  die  in  the  pound,  without  fault  of  the  distrainer,  the  loss 
will  fall  upon  the  party  distrained  upon,  {d)  and  if  they  should 
die  or  escape  from  the  pound,  without  his  default,  he  may  sue 
for  the  trespass,  (e)  And  the  property  distrained  cannot  be 
sold,  but  can  only  be  impounded  and  kept  as  a  pledge  until 
compensation  for  the  damage  has  been  made;  and  if  they  should 
be  illegally  sold,  the  party  distraining  would  become  a  trespasser 
ab  iniHon  (f)  So  that  if  the  owner  of  the  cattle  should  be 
obstinate  and  refuse  to  replevy  or  pay  damages,  the  party  dis* 
training  would  derive  no  advantage  from  his  distress. 

Sixthkfi  Supposing  a  distress  damage  feasami  should  be 
made  and  impounded  in  a  eiommon  paused  overi,  the  owner  of 
the  cattle  is,  in  point  of  law,  bound  to  take  notice  of  it  at  his 
peril;  but  if  the  cattle  be  put  in  any  special  pound,  overt  or 
covert,  the  distrainer  milst  give  notice  thereof  to  the  owner; 
and  in  both  the  cases  of  pounds  avert,  the  owner  of  the  cattle, 
and  not  the  distrainor,  is  bound  to  provide  the  beasts  with  food 
and  necessaries.  But  if  they  are  put  in  a  pound  eovert,  as  in  a 
stable,  the  distrainor  must  feed  and  sustain  them,  {g)  In  aO 
cases  it  is  the  proper  course  to  give  the  owner  notice  in  writing 
of  the  impounding,  and  which  may  be  in  the  form  subscribed.  (A) 

(«)  Bnmtk  ▼•  B^todl,  4  Binf.  930 ;  If  (r)  Vnper  ▼.  JEMow^  1  Sall^.  948;  1« 

Moore,  4^  S.  C«  Mod.  660,  S.  C. 

(b)  Bro.  Ab.  Distress.  71 ;  Difer.Lea-  (d)    Id.  ibid.j   Ruord  v.   Beitenham, 

thtrdmle,  5  Wils.  90 ;  Deane  v.  CUtfton,  Burr.  1758 ;  Moore  v.  Pyrh,  1 1  East,  54. 

1  J.  B.  Moons,  908 ;  T^Ur  ▼.  Wall,  Cro.  («)  WUliamM  v.'Priee,  3  Bar.  &  Adolp. 

Car.  998 ;  Bagthmoe  v.  Ooward,  Cro.  Jac.  695. 

147$  Os%  V.  Wutti,  1  T.  R.  19;  Fort-  (/)  Per  Loid  Kardwicke,  C.  J.  1  Sel- 

Sek  T.  CoUhu,  i  Stark.  R.  173 ;  Biadby  w^n's  N.  P.  6  ed.  684. 

on  Distitsaet,  941.  (f)  Co.  Lit.  47;  3  Bla.  C.  13. 


(k)  Mr.  A,  J3.— <Talce  notice  that  I  have  this  day  distrained  three  horses,  (or  -— —  Soeeested  form 
oows,  &c«  according  to  the  fact,)  which  I  am  informed  are  yoar  property,  whilst  the  of  notice  of 
same  were  trespassing  and  doing  damage  to  and  upon  my  crop  of  wlieat,  (or  oats,  6cc.  havins  dis- 
aocording  to  tlie  lact,)  and  other  crops  and  licrbage  growing  and  being  in  a  close  in  my  trained  and  im- 

oocnpatioB,  called ,  in  the.  parish  of ►,  in  the  coanty  of  — ,  and  I  have  im-  poonded  cattle 

poouded  the  said  horses  (or  cows,  &c.)  for  such  trespass  and  damage  in  the  common  damage  feasant. 

VOL*  I.  XX 


660 


EXMKDIKS  BY  ACTS  OP  PA&TIBS 


train* 


CHAP.  vii.       2.  In  general  if  there  be  sufficient  goods  to  countervail  the 
ParthuT^c^I  curears  of  Rent  on  the  demised  premises,  a  distress  is  prefeN 

».  Ofdutn^u^.  *^^  *o  «"  «^o"'  .'^«'"««  **»«  e^^  «»*«««  replevied,  may  be 
for  Rent,  and     sold  after  the  expiratuMi  of  five  days,  and  thus  produce  speedier 

advisabletodi^  satisfaction  than  an  action;  and  if  replevied,  the  tenant  must 

find  responsible  sureties  for  the  return  of  the  goods  in  case  the 
action  of  replevin  should  terminate  in  favour  of  the  distrainor; 
and  if  the  sureties  v^ere  not  apparently  sufficient  at  the  tune 
they  were  accepted,  the  sherifi^  would  be  liable  to  pay  the  value 
of  the  goods  and  costs  in  the  event  of  their  tumiDg  out  infol* 
▼ent;  so  that  it  is  most  probable  that  a  landbrd  will,  by  dis- 
training, ultimately  obtmn  satisfiiction^  whereas  if  the  tenant 
be  arrested  in  an  action  for  the  rent  and  find  bail,  and  jnd^ 
ment  be  obtained,  the  bail  may  render  him  to  prison  and  bo 
satisfaction  may  be  obtained.  B«t  upon  the  other  hand,  the 
nmking  a  distress  may  be  more  annoying  and  injimous  te  the 
tenant  and  his  family  than  an  action  even  by  avMsti  aid  if 
resisted,  judgment  in  replevin  is  seldom  obtained  so  soon  as  in 
other  aotbns.  And  in  proceeding  by  distress  great  cawtion  is 
requisite  in  the  sdeetion  of  an  experienced  hgeot  or  braker, 
for  whose  conduct  throughout  the  landlord  is  by  law  responsible; 
and  llie  very  frequent  irregularities  in  makiiig  or  dispoang  of 
distresses  lead  to  numerous  vexatious  or  trifling  actions,  to 
prevent  the  accumulation  of  costs,  in  which,  espedaliy  when  lor 
small  damages,  some  regulation  i|nd  restriction  aeem  higUy 
expedient,  (t ) 

Although  a  proceeding  by  distress  seems  in  some  respects  in 
the  nature  of  process,  yet  it  is  not  legally  considered  as  a  pro- 
ceeding at  law,  and  therefore  a  common  injunction  in  a  court 
of  equity  restraining  proceedings  at  law  means  in  court,  and 
does  not  ettend  to  prohibit  a  distress  for  rent{  and  in  many 
caseil  it  may  be  advisable,  notwithstanding  a  general  injunction, 


When  an  in- 
junction in 
equity  restrains 
from  distrain- 
iog. 


pound,  situate  at,  &c.  where  you  must  feed  and  provide  ibr  the  same  at  jeor  peril) 
and  I  further  inform  you  that  the  damage  done  by  the  said  horses  to  and  npon  my  snd 

dose  amounts  to  £ ,  the  payment  of  which  I  herebv  reqaire,  but  £  an  ready  10 

concur  with  you  in  having  tlic  same  again  fairly  valued  if  vou  require,     i  have  a  for- 
ther  claim  upon  you  for  antecedent  damage,  and  to  which  I  request  your  attention  to 
prevent  the  necessity  for  legal  proceedings. 
Dated,  &c.  Yonr^i,  &e. 


(t)  Distresses  for  rent  are  at  present  a 
most  fertile  source  of  litigation.  It  fre- 
qoently  turns  oat  that  the  property  dis- 
trained is  veiy  inadequate  to  pay  the 
arrear  of  rent,  and  yet  the  insolvent  tenant 
wiH  cause  two  actions  to  be  bronght  against 
his  landlord,  first,  in  (rrsporsK,  for  perhaps 
eieliMMm  from  a  room  or  for  staying  a  day 


too  long  upon  the  premises ;  and,  secondly, 
in  eate,  with  several  speciat  counts  for 
small  IrregnlariCtes,  and  parbaps  noninal 
damages  ate  recovered;  bat  thecoKswiH 
exceed  the  amoont  of  iMmy  yean*  leoi; 
or  if  the  tenant  fiti  in  the  action,  he  «iM 
sdli  retain  poaacasion  of  the  prenisas,  aad 
be  diidiafrMd  vnder  the  liiaolvent  AeL 
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for  a  landlord  to  distrain  in  ofder  to  secure  the  ultimate  pay^  chap,  vil 
msnt  tyf  an  arrear  of  rent,  to  prevent  which  a  special  injunction,  pIbtibIs  &cT 
expressly  prohibiting  that  proceeding,  must  be  obtained,  (i)        — — — — 

WMi  respect  to  such  distresses  for  Rent  we  can  only  notice 
ihe  general  rules.  Fh'st,  a  distress  can  only  be  made  when 
Aere  is  a  subsisting  tenancy,  or  has  been  such  a  tenancy 
within  the  last  six  months,  and  whilst  the  party  still  retains  pos<- 
session,  and  the  title  of  the  lessee  continues.  (/) 

Secondly^  There  must  be  a  tenancy  under  a  demise  :  and  the 
party  distrainiag  must  have  the  immediate  reversion,  or  an  ex- 
pucsa  power  of  distiees  reserved  agaiast  a  person  sulyect  to 
such  a  pow»;  for  if  theie  be  no  tenancy  but  to  adverse 
luddiogy  or  if  the  party  be  in  possession  under  a  mere  ptospeo* 
tive  tenancy,  aa  under  an  agreement  for  a  lease  wi Aout  wOfda  of 
immedia^  demise,  and  there  be  no  oircumstesices  from  whieh,  in 
tbemean  time,  a  tenanoy  from  year  to  year  can  be  infenred,  (m) 
or  if  there  be  no  reversion,  (a)  then  no  distress  can  be  nade« 
But  an  adraisaion  of  a  tenancy  suffioes  against  Ae  party 
making  it»  (o)  Thus  it  has  been  held  that  if  a  person  be  let 
into  possession  under  an  agreement  for  a  lease,  which  does  not 
contain  words  of  immediate  demise,  no  distress  oan  be  made, 
unless  from  a  previous  payment  of  rent  or  other  cirainiatange  a 
tenancy  from  year  to  year  can  be  in&n«d»and  the  ookj  remedy 
is  by  action  iox  use  and  occupation*  ( j?) 

Thirdly,  The  tenancy  must  also  be  at  a  certain  fixed  rent,  or 
a  rent  readily  ascertainable  by  calculation,  for,  as  Lord  Coke 
quiuntly  said,  it  is  a  maxim  in  law  that  no  distress  can  be  taken 
for  any  services  that  are  not  put  into  certainty^  nor  can  be  re- 
duced to  any  certainty;  (^)  and,  consequently,  where  an  estate 
has  been  let  without  in  any  way  fixing  the  amount  of  the  rent^ 
the  only  remedy  is  by  action ;  (r)  but  as  id  cerium  est  quod 
eertum  redds  potest,  if  a  man  holdf  land  paying  so  much  per 
acroi  although  by  the  term  of  the  demise  the  number  of  acres 
be  not  fixed,  yet  the  lord  may  distrain,  (s) 

(ft)  Hugku  V.  ^ng,  X  Jac.  h  W.  592.  7  Bing.  45t ;  and  aee  Preic«tr  t.  Boudker, 

(I)  8  Anof,  (^  14,  s.  7 1   Cbit.  Col.  5  Bar.  &  Adol.  849. 

Stat.  665.    The  holdiDg  over  roust  fie  '     (»)  Cm  v.  Bent  and  ctken,  5  B\ng,  IBS; 

subttantial,  and  the  merely  kaviug  ar-  S  Moore  &  P.  f81,  S.  C. 

tides  of  fumitiire  upoA  ilie  premises,  but  (p)  Ante,  954, 474 ;  Hegan  r,Joknten, 

not  sleeping  there  nor  retaining  tlie  kr^s,  Tannt.  148;  Duf^  v.  Hnnter,  5  Bar.  & 

wiji  not  aatboriiea  distress.  Aid.  3^9;  Tempeet  v.  Hamling,  iS  East, 

(ai)  Wbat  is  a  danise  or  not,  Stautforlh  X9 ;  li^naH  t.  Porim',  7  fiing.  451 . 

▼•  iVyjc.  7  Bing.  590,  and  cases  there  cited ;  (9)  Co.  Lit.  96,  a. ;  Vin.  Ab.  Distivss, 

and  imie,  t54  and  474.  £. ;  BtMtd  r.  €e^  8  Bar.  &  Cres.  141. 

(«)  Pluck  ¥.  Digge$t  t  Dow,  U  Clark  (r)  BegnaH  r.  PorUr,  7  Bing.  451. 

Rep.  180  i  Preeee  ▼.  Corrie,  %  Moore  &  F.  (1)  Co.  Lit.  96,  a. ;  Vin.  Ab.  Distress, 

57  ^  5  Bing.  M,  S.  C. ',  B^gnaH  y.  Pcrier,  E. ;  fitosard  ▼.  Capd,  8  Bar.  &  Crs.  141. 
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CHAP.  vn.  .    Fowrthhfy  Another^rule  18,  that  a  distress  for  rent  cafi  <Hilf 
p'""^"*^"^   be  made  upon  the  demised premUes^ij)  unless  under  the  statute, 

""^ of  live  stock  upon  a  common  appurtenant,  or  in  case  of  a  fiwi* 

dulent  removal,  {u)  It  was  therefore  held  that  where  a  wharf 
was  demised,  with  the  uae  of  the  water  of  an  adjacent  navigabk 
river,  but  without  any  demise  of  the  soil  of  such  river,  a  batge 
upon  the  water,  close  to  the  wharf  aiid  attached  thereto  by  ropea, 
could  not  legally  be  distrained  for  the  rent  thereof^  because  the 
place  where  it  lay  was  not  part  of  the  thing  demised,  (i) 

F^My,  With  respect  to  ike  ihmgs  that  may  be  taken  undei 
a  distress  for  rent,  wearing  apparel  when  not  in  actual  use,  that 
18,  upon  the  person  of  the  occupier,  may  be  taken ;  and  that 
doctrine  has  been  carried  so  far,  that  if  the  owner  be  in  bed 
and  the  clothes  near,  they  may  in  point  of  kiw  be  taken,  {j) 
So  implements  of  trade,  when  not  in  actual  use,  may  be  taken, 
although  there  be  other  sufficient  property;  (2)  but  it  would  be 
otherwise  whilst  diey  were  in  actual  use.  (a)  Goods  of  third 
persons  on  the  premises  may  also  be  taken,  unless  diey  were 
there  in  the  way  of  trade,  in  which  case  they  are  priy9eged.(i) 
'  But  a  carriage  standing  at  livery  stables  is  not  exempt,  (e) 

However,  whatever  is  fixed  to  the  freehold,  and  not  at  the  thne 
separated  dierefrom,  is  not  distrainable,  although  the  owner 
might  have  ^a  right  to  remove  the  same;  {d)  unless  in  the  case 
of  certain  growing  crops ;  {e)  and  growing  trees  in  a  nurseryman's 
ground,  though  removable  by  him,  are  not  distrainable  under 
that  statute.  (/) 

Sixthly^  In  making  a  distress  for  rent,  the  goods  taken 
may,  under  11  Geo.  S,  c.  19,  s.  10,  be  impounded  or  secured 
^*  in  such  place,  or  in  such  part  of  the  premises  chargeable 
with  the  rent,  as  shall  be  most,  fit  and  convenient  for  the  im- 


(t)  Atd9y  661,  D.  (i)',  Fumeavx  ▼. 
Fotherhy,  4  Caiiipb.  136. 

(m)  11  Geo.  Jf,  c.  19;  Fumeatii  t. 
Fotherbtf,  4  Campb.  13<>. 

(z)  Bustard  v»  Capel,  8  Bar.  &  Cres. 
141;  ante,  154. 

(y)  Buyne*  v.  Smith,  1  Esp.  R.  206; 
Biisett  y/Caldwll,  Peoke's  R.  36. 

(t)  FenUm  v.  Logan,  C.  F.  IB  Apr. 
1833,  oil  motion  for  new  trial  by  Stories, 
Serj.;  Gartm  v.  Fatkncr,  4  T.  R.  665. 

(a)  Id.  ibid. ;  WaU$  V.  DaiHS,  I  SHw. 
N.  P.  676. 

W  Tkammi^j^MmMier,  8  Moore. 

fiman  v.  Elton, 


6  Moore.  S43;  3  Bro.  &  B«  75,  $.  C 

(r)  Francis  t.  WyaU^  3  Burr.  1498;  1 
BU.  R.  483,  S.  C;  Cnoir  w,  Tamhnm, 
2  Keny.  439. 

{d)  Nibktt  ^.SmUh  AT^mn.  504;  and 
see  as  to  fixed  machinery,  Dnek  v,  Bpai- 
dyl,  M'CleU  217;  13  Price,  459,  S.  C 
But  for  a  wrongful  distress  Uie  rrnedj^ 
sliould  be  trespass  Hot  replevin,  id.  aiir. 
94,  note  (i).  95. 

(e)  1 1  Geo.  2,  c.  19,  s.  8,  nor  then  if 
previously  sold  under  a /./ir.;  PeacoeL  f. 
Parvis,  2  Brod.  &  B.  ^O't ;  5  Moore,  79, 
S.  C. 

(/)  Clark  V.  CoImH,  3  Moor*,  96', 
Clark  V.  Gatkarthy,  2  Moore,  496. 
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IB6S 


pounding  or  seeuring  the  distress,"  and  this  should  be  effected  CHAP.  vu. 
witiiout  unnecessary  disturbance  or  annoyance  of  the  occupier,  Partie?  &cT 
and  the  goods  may  with  his  consent  be  left  in  his  use  in  the  — ^^ 
different  parts  of  the  premises;  but  if  he  object,  then  such 
goods  as  may  be  necessary  to  cover  the  rent  in  arrear  and  taxes 
and  expenses  should  be  placed  and  secured  in  one  room,  and 
possession  kept  of  that  only,  leaving  the  rest  of  the  house  for 
the  uninterrupted  use  of  the  occupier;  but  very  slight  evidence 
of  the  occupier's  consent  to  the  goods  remaining  dispersed  as 
usual  in  different  parts  of  a  house  and  of  a  man  remaining  in  pos- 
sessaon  would  suffice ;  (g)  and  if  not  given,  the  party  distraining 
might  legally  insist  upon  removing  the  goods.  If  the  occupier, 
or  his  family,  should  be  excluded  from  more  than  one  room 
when  large  enough  to  contain  all  t]ie  property  distrained,  or  if  . 
possession  under  the  distress  should  be  retained,  without  con- 
sent, for  an  unreasonable  time  after  the  seventh  day,  including 
thaft  of  taking  possession,  (A)  then  the  party  distraining,  and  all 
persoiM  acting  under  him,  will  be  subject  to  an  action  of 
trespass ;  (t)  and  the  occupier's  ccmsenting  to  an  extension  of 
time  is  no  WMver  of  any  other  irregularity  or  illegal  step,  (k) 
And  if,  afler  a  distress  for  rent  and  before  the  actual  im* 
pounding,  the  rent  be  tendered  and  refused,  and  the  goods 
should  be  afterwards  impounded,  then,  under  1 1  Creo.  3,  c.  19, 
s«  19,  the  tenant  may  support  trespass  for  the  taking,  (l) 


Seventhfy,  The  2  W.  &  M.  c.  5,  (which  first  introduced  the 
power  of  sale  of  a  distress  for  rent,)  enacts  that  a  notice  of  the 
distress  shall  be  given;  and  though  a  verbal  notice  would 
suffice,  (m)  it  is  usual  and  better  to  give  it  in  writing  and  in  the 
subscribed  fortns.  (n) 


(g)  11  Geo.  2,  c.  19,  t.  10;  WaMwrn 
▼.  Btack,  11  £<Mt,  405,  n.  (a).  It  should 
seem  qacstioiiable  whether  without  con- 
seDt  the  parl^  distraining  has  any  right  to 
leave  a  man  in  possemon ;  at  al!  events  he 
wontd  be  justified  in  keeping  possession  of 
the  goods  only  in  one  particular  secure 
i^m,  and  not  as  usual  of  entering  Into 
every  room  he  might  please. 

(h)  Pitt  V.  Sftewand  others,  4  B.  &  Aid. 
fSS,  qualifying  Wallace  y.  Khig,  1  Hen. 
Bla,  Id ',  in  PHt  v.  Skew  and  othen,  4  B. 
At  Aid.  i08,  the  jury  held  that  retaining 
possession  whilst  sciling  even  for  foartun 
days  after  the  original  seizure  was  not  too 
long. 

(t)  Etherton  t.  PopjAewell,  1  East,  139 ; 


WvnUtkoumM  y.  Mamn,  If  East,  395; 
Griffin  v.  Scott,  2  Ld.  Raym.  1424 ;  1  Stra. 
717,  S.  C. 

(ft)  ScUs  V.  Hoare,  1  Bing.  401 ;  Wilr 
loughby  V.  Backhouse,  2  B.  £  Cress.  821 ; 
4  D.  &  K.  639,  S.  C. ;  HarrU  ▼.  Barry, 
7  Price,  690,  The  consent  of  the  tenant 
will  not  justify  the  longer  detention  of  a 
ladgerU  goods.  Fisher  v.  Aigar,  2  Car.  6c 
P.  374 ;  2  Moore  &  P.  374,  S.  P. 

(0  Virtw  ▼.  BeasUy,  2  Mood.  &  M. 
21 ;  Etherton  v.  Popplewell,  1  East,  139  -, 
Wintcrboume  v.  Morgan,  11  East,  395. 

(m)  Walker  v.  Rumbotd,  12  Mod.  76; 
1  Ld.  Raym.  53,  S.  C. ;  Mots  v.  Galli- 
more,  1  l)ougl.  279 ;  Crowtiur  v.  JRoMi- 
bottom,  7  Term  R.  654. 


(n)  Mr.  A,  B.-— Talce  notibe,  that  I  have  this  day  distrained  (or  '<  that  as  bailiff  to  form  of  notice 
C.  D,p  yoar  landlord,  I  bate  this  day  distrained/')  and  impounifed  on  tbe  premises  of  dtstreM  node 


96k  REMEPUS  BY  ACTS  pf  PAWI** 

CHAP.  vn.       3»  To  the  proceeding  by  distress  for  reat  may  be  added  dis* 
vlnYM^hl  tresses  specially  authorized,  as  rent  charges^  (o)  Qr  for  sm^m* 
3.  DUtraMct*  foie,  (j))  poor  rate,  (q)  or  highway  rate,  (r)  or  uader  yarioiu 
01^  "dli^^'  particular  acts  of  parliament,  authorizing  the  levying  jSii^  oc 
penalties  by  distress  and  sale.   When,  as  in  the  case  of  a  high- 
way riatej  or  poor  rate,  a  statute  gives  a  dMrese  for  ap  acreui 
that  remedy  only  must  be  pursued,  and  no  action  can  be  ipaia- 


2  W.  &  M.  seas.  ^^raq»^^  staled,*  the  tmtrd  cattle,  goods  lad  cbattob  spooifled  in  Iht  wbiwihiil 
1  c.*5  8.  i  and  >'^^^°to'7«  ^^^  ^^^  ^^^  ^^  £100,  being  one  year's  rent  due  Ip  me  (<?r  "  to  the  itid 
of  liayiDK  on-  ^  ^*"^  ^^  Midsummer  Iast,t  for  the  said  premises ;  and  that  unless  you  pay  the  sud 
fwufided  opon  avMr  <rf  fcnt,  with  the  charfas  of  dbtrainaog  for  Ibe  taaie»  idthifi  jS«s  degft  Crmi  Iha 
thepremiaes  ^^^  hereof,  the  said  eoods  and  chattels  will  be  appraised  and  sold  according  to  law. 
nndPT  11  R«o  «  Given  under  my  band  tbb  —  day  of  — ,  in  the  year  ol  oar  Lord,  1S98. 
r? 9  "  loT'  Witness,  B.  5.  C*  D. 

'   *      *  Inv€rU4rry  above  referred  io. 

In  the  tiabk  in  your  occnpalion,  situate  at  — ->,  thfoe  bones;  in  the 

adjoinini^  four  cows  and  three  caWes«  &^  &Ci  (e^amewting  everj  cbttlel  ( 

mnd  in  what  place  taken). 

Notice  of  havine      ^'  ^'  ^* — TvlIm  notice  that  I  have  this  day  taken  and  distrained  (or  "  (lut  as 
distrained  erow-  ^*^*^  to0.1>.,  yoiir  iatidfoffd,  i  have  idkeii  and  distrained,")  on  the  Imda  «k 


distrained  grow-  ^^*^  toCD.,  yoiir  iatidfoffd,  i  have  lakeii  and  distrained,")  on  the  laoda  and 

ine  crops  on        bereunder  mentioned,  and  there  impounded  tlie  several  growing  crops  specified  ia  the 

11  Geofs  c«  19    sol^^^^d  inventorf,  for  the  sum  of  £ ,  &c.  (at  m  loit)  for  the  said  lands  and  pre- 

g^  3^    *   '        '  vises,  and  that  onless  yeu  previously  pnjf  the  aaid  rent*  with  tbaebm^pM  of  diilnniiig 

for  the  same,  I  shall  proceed  to  cot,  gather,  make,  cure,  carry  and  lay  op  the  said 
Cfope,  when  ripe,  in  the  barns  or  other  proper  place,  on  the  sad  premises,  and  iu  eon- 
Tenient  tine  to  appouse,  seli  and  dtspase  of  the  sMsa^  towards  salis^nqtion  of  Iha  isiA 
rent  and  of  the  charges  of  such  distress,  appraisement  and  sale,  according  to  the  fom 
of  the  atalnte  is  aacb  case  made  and  provided.   Oiven  under  my  hand,  lie.  (as  in  lut). 

Notice  of  a  dis-      Take  notice,  that  by  order  «nd  on  bebaif  of  C  I>.  I  havn  thla  day  taken  ^sod  dis- 
tress for  the         trained  in  and  upon  the  farm  and  Unds  called ,  in  your  occupation,  in  the  parish 

arrears  of  a  ®^ » '"  ^^  county  of ,  all  the  severedX  corn,  grain  and  effects  in  the  inventory 

lent  charee  or     hcMonder  written  menliomed,  for  the  sam  of  £— ^  being  — .  yenrs'  amunto  or  nnt 

annuity  daroed  cWge  of  £ per  annum,  due  to  the  teid  C.  D.  at last,  and  charged  on,  aad 

on  land  with      ^M>^g  *i^d  payable  out  of  certain  manors,  forms,  lands  and  premises  called  -^-,  m  die 

express  power      ^^  parish  of ,  m  the  county  of  -^ —  afoicsaid,  of  which  the  farm  and  lands  lint 

of  diitieff.  above-mentioned  are  part  and  parcel,  and  that  unless  the  sahd  arrears  of  the  ssid  a&- 

nuity  or  rent-charge,  together  with  the  expenses  of  thia  distieis,  are  paid  aad  salisM, 
the  said  com,  grain  and  effects  will  be  disposed  of  according  to  law^    i)^d#  ^ 
To  Mr.  il.  B.  and  all  others  whom  it  shall  concern.  £.  f. 


(p)  4  Geo.  S,  c.  28,  s.  6;  "Bradhwry  v.         (q)  43  £Iis.  c*  2j  s.  4$  l7  Geo.  t, 

Tff^ftt,  Doug.  627  >  but  it  cannot  be  made  c.  J8,  s.  7\  34  Geo.  3,  c.  170,  s.  IS; 

upon  a  person  who  became  tenant  before  Hutchin*  v.  C^in6erj,  1  Burr.  589 ',  under 

the  grant,  1  Rol.  Ah.  669,  pi.  45  >  see  these  acts  the  distress  for  poor  rates  any 

form  of  notice  of  distress  for  rent  charge,  be  made  in  any  place. 
SttjM-o.  (r)  13  Geo.  S,  c»  78.  ■•  67 ;  Hndi- 

(p)  7  Ann.  c  10.  bourck  v.  loiigfm,  10  Bar.  &  Cres*  546. 


*  The  11  Geo.  2,  c.  19,  s.  10,  authorises  iapoundlnff  on  the  premises,  Grf/m  v. 
Scott,  t  Ld.  Raym.  1424;  1  Stra.  717,  3.  C. ;  Swanuy,  Earl  FeUmeiOh,  8  B. &  C.  456. 
If  elssisAerf,  say>  «*  «id  impounded  in  a  certain  yard  and  preaiaes  situate,  Ace*" 

t  It  is  not  necessary  to  mention  when  tlie  lent  became  due.  JHsss  v.  fiaflfcasrr, 
Bcsigl.  27^;  bnt  if  mbtated  the  mistake  would  not  be  material,  Crowtker  v.  RamAeUm, 
7T.  R.654.  ^ 

t  A  distress  for  a  rent-charge  cannot  be  made  upon  growing  crops,  or  upon  a  codidod 
appurtenant,  under  11  Geo.  2,  c.  19,  s.  8,  unless  under  express  power,  UUftr  v.  Crete, 
8  BIflg.  92,  ante,  2ttj  note  (e). 
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tamed,  (s)    But  m  the  power  to  distrain  on  standing  crdpt,  or    CHAP.  vir. 
of  cattle  upon  a  comnon,  ii  only  given  in  case  of  reni  serviet,  f^^*VcT 

aueh  eropa  or  cattle  cannot  be  taken  undec  a  dbtc^at  for  Anreara 

of  an  annuity  or  rent  diarge.  (I) 

Seiaures  and  diatretaes  for  heriois  are  abo  remediee  by  the 
net  of  the  party  entitfed  to  them,  which  may  be  properly  clasaed 
under  this  head,  (m)  For  heriot  service,  which  ia  a  spedes  of 
rent,  the  lord  nsay  distrain  or  seisse ;  but  for  heriot  custom  he 
can  only  seiMe  the  identical  heriot,  and  cannot  distrain  any 
otber  diattal*(jr)  The  like  speedy  and  eflbctual  lemedy  of 
seizure  is  also  given  by  law  with  regard  to  many  things  that  are 
said  to  lie  in  franchise,  as  wai6,  wrecks,  estrays,  and  deodands, 
which  may  be  taken  without  the  formal  process  of  a  suit  or 
aetion.  (y) 

IX.  Tbe  seUing  ^  one  debt  against  another  may  also  be  ix.  Of  obtain- 
trealed  as  a  mode  of  preventing  a  loss  by  tbe  act  of  a  party  himself.  |^  T^H^^^ 
At  common  law,  when  there  were  eros^  demands  not  ariaing  oat 
of  the  s^mie  transaction,  nor  agreed  by  the  parties  to  be  applied 
in  payment  of  each  other,  each  party  must  have  paid  his  debt, 
and  brought  an  action  against  tbe  other,  at  the  risk  of  his  abi- 
lity at  the  end  of  the  suit  to  obtain  actual  liatbfaction*  The 
statutes  a  Geo.  2,  c  SS,  s.  13,  and  the  8  Geo.  %  c.  24,  and  the 
6  Gea».4l^  c.  16>  s.  50,  as  to  bankrupts^  rectify  this  evil,  and 
enable  debts  and  mutual  credits  to  be  set  off  against  each 
other,  and  the  balance  only  is  recoverable  by  either  party,  (a) 
These  acts  extend  to  inferior  courts  and  courts  not  of  record, 
m  the  County  Court,  {h)  but  not  to  Courts  of  Request,  (c)  A 
party  may  waive  his  right  of  set-off;  (d)  but  on  the  other  hand 
a  creditor  may,  by  refusing  to  receive  payment  of  more  thaa 
tbe  balance,  insist  upon  and  compel  the  other  party  to  arail 
himself  of  the  set-off,  at  least  so  as  to  preclude  him  frmn  suing 
op  his  side  of  the  account,  (e) 


(•)  SteoMi  «•  MmiMt  S  Burr.  \X$f  j  \}n»  be  pl«aded,  bal  w  thedefendant  caa  oalj 

dtrhitt  V.  'EUicmnhct  1  M'Clel.  &  Young,  plead  teveral  pleu  to  the  same  matter  in 

400;  Htuddmfxk  ▼•  Lmgttmt  10  Bar.  Coorti  of  Record,  Ibe  defendaAt  should 

&  C.  546.  plead  van  tuiumprii,  except  as  to  the  part 

(t)  Milter  r.  Gretna  8  Bing.  99*  which  he  knows  he  cannot  dispute,  or  that 

(tt)  As  to  these  in  general,  see  S  Saand.  his  set-off  will  fallj  cover,  apd  then  plead 

1S8,  note  1 ;  3  Bl».  C.  15.  the  set-off  as  to  that  part. 

(s)t6.  iSM.;  OdHutm  r.  SmUOi,  Cro.  («)Tidd,  9  ed.  1191,  note  (a),  Hd 

Elis.  590 ;  Maj^  r.  Brtmdwood,  Cro.  Car.  jncre. 

SSO.  (d)  BntPH  V*  Pigton,  S  Cadipb.  595  f 

(y}  3  Bla.  G.  15.  HeiuuU  v.  Fairlamb,  S  £sp.  R.  104. 

(a)  See  the  acts  and  dedslons,  Chftt^'s^  (e)  LtOngr.  CAotftom,  1.  Campb.  S5t ; 

Cm.  Slat,  W%  to  879.  HrnneU  r.  TaMamb,  S  Sap.  R.  104. 

(t)  In  the  County  Court «  eet^  mty 


666  REMEDIES  BY  ACTS  OF  PARTIB8 

CHAP.  VI r.        Under  the  above  acts  there  is  a  mode,  in  case  of  contracts, 
plnlmrhc.   ^y  ^l^'ch  a  creditor  may,  by  his  own  act,  sometimes  obtain 
satisfaction  of  a  debt  from  his  insoWent  debtor,  even  by  surprise 
or  stratagem,  i.  e.  by  a  concerted  set-off,    Tbns  it  has  been 
held,  that  if  the  purchaser  of  goods  oflfer  to  the  vendor,  as  pay* 
ment  of  the  price,  an  overdue  bill,  which  the  vendor  continues 
liable  to  pay,  this  is  a  good  payment ;  and  where  the  defendant, 
who  had  ordered  goods,  and  even  expressly  engaged  to  pay 
ready  money,  and  then,  in  lieu  of  cash,  sent  to  the  vendor's 
agent  a  bill  accepted  by  such  vendor,  which  had  been  due  and 
dishonoured  before  the  goods  were  ordered,  and  the  agent  at 
first  refused  to  take  the  bill,  but  ultimately  carried  it  to  the 
vendor,  who  kept  it,  and  the  vendor  afterwards  became  bank- 
rupt, it  was  held,  in  an  action  brought  by  his  assignees,  to 
recover  the  value  of  the  goods,  that  this  transaction  was  equi- 
valent to  payment ;  (f)  but  if  the  bill  had  not  been  due,  it  would 
have  been  otherwise,  {g)    So  where  the  plaintiff  declared  in 
indebitatus  assumpsit  for  goods  sold,  it  was  decided  that  the 
defendant  might  set  off  money  due  upon  a  bill  accepted  by  the 
plaintiff,  although  the  defendant  agreed  to  pay  ready  money  for 
the  goods. (A)    And  a  plaintiff  cannot,  when  the  real  transac- 
tion is  strictly  that  of  a  contract  or  debt,  by  declaring  specially 
for  not  accounting,  deprive  the  defendant  of  a  set-off,  of  which 
he  might  have  availed  himself  in  case  the  declaration  had  been 
generally  for  money  received,  (i)    However,  in  a  special  as- 
.    ,  sumpsit  for  not  paying  over  money  pursuant  to  agreeitient,  (i) 
or  for  breach  of  duty  in  not  handing  over  the  proceeds  of  a  bill 
delivered  to  the  defendant  to  get  discounted,  (/)  it  has  been  held 
a  defendant  cannot  avail  himself  of  a  set-off*    In  some  of  these 
cases  it  will  be  seen  that  a  person  who  holds  the  bill  or  note  of 
a  party  in  doubtful  circumstances,  may  by  manoeuvre  often 
obtain  satisfaction  of  the  debt  by  purchasing  goods  as  for  ready 
money,  and  then  instead  of  actually  paying  in  money,  tendering 
the  overdue  bill  in  satisfaction.    So  if  it  be  suspected  that  a 
party  to  a  bill  is  about  to  become  insolvent  or  bankrupt,  the 
holder  may,  before  notice  of  an  act  of  bankruptcy,  at  any  thne 
before  the  date  of  the  commission,  indorse  it  to  a  party  who  is 


(/)  Mayer  v,  Nias,  1   Bing.  Sll;  8  Bing.  311,  S.  G. ;  M'OtUwrvy  ▼,  Smum^ 

Moore,  275,  S.C. ;  Eland  v.  Karr^aihen, ,  9  Dowl.  &  R.  SS,  «  C.  &  P.  StO«  &  a 

1  East,  375 ;  Fair  v.  Wlvtt,  16  East,  ISO.  (i)  ^krtk  r.  titptmltn,  4  Campb.  385* 

(jt)  In  re  Goodchiid,  t  Uw  J.  187.  (h)  Cotton  ▼.  WeUk,  1  Eap.  IL  578; 

(A)  Camfmth  ▼.  BiveU,  2  Maule  &  S.  Ledmtre  ▼.  Hawkins,  t  Id.  6tS. 

510;  EUmd  v,  Kurr,  1  £est, 376  ;  13  Ves.  (0  Tkarpo  ▼.  Thofi,  3  Bar.  S(  AMp« 

J.  180;  Mayer  r,  Ifia»,  8  Moore,  275 ;  1  580,  584, 585. 
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debtor  to  the  bankrupt^  and  who  may  discharge  his  debt  hj   CHAP.  vn. 
setting  off  the  hUl  in  his  hands,  provided  he  also,  at  the  time  ^H^^^^Z 

ha  receited  thebiU,  was  ignorant  of  any  aet  of  bankruptcy,  (in)  '' 

Sufiposiitg  the  debtor  should  also  be  a  ctfeditor,  but  upon  a 
negociable  bill  or  note^tben,  to  prevent  the  holder  from  trans- 
ferriog  it  to  a  third  person,  and  thereby  avoiding  the  set-off,  it 
wiH  be  neoesaary  for  the  debtor  to  file  a  IhU  in  equity,  to 
restrain  him  from  so  transferring  the  bill,  (it)  and  it  should  seem 
that  this  even  would  be  requisite,,  although  the  bill  is  already 
over  due.(0)  . 

Xt  In  cases  of  torts,' or  of  debts  that  cannot  be  set  off  under  x.  Of  seuing 
the  above  statutes,  and  indeed,  independently  of  such  statutes,  .^^J^ST"' 
if  there  be  cross  actions  or  suits,  the  superior  courts,  in  favour  •gainit  each 
of  this  equitable  mode  of  adjusting  accounts  between  the  same  ^    ^' 
parties,  or  where  the  parties  are  the  same  substantially^  at 
common  law,    allow  one  judgment  to  be  set  off  against  the 
other,  (p)  and  also  costs  in  equity  to  be  set  off  against  costs  at 
law,  (q)  and  this  extends  even  to  interlocutory  costs ;  (r)  and 
the .  court  will  sometimes  ^ven  stay  execi;^tion  in  one  action  till 
judgment  has  been  obtained  by  the  defendant  therein,  vias.  a 
cross  action,  so  as  to  enable  the  latter  afterwards  to  obtain  such 
set  off..(«) 

XI.  Another  recognized  mode  of  r/smedy,  without  legal  pro-  xL  Of  remc- 
cess,  may  be  arranged  under  this  he^,  though  strictly  it  is  ^J^^  ?j'„ 
considered  as  redress  by  mere  operatioH  of  law^  viz.  Heiaitiers,  &c. 
which  is,  where  a  creditor  is  by  his  debtor  made  his  exe- 
cutor, (/)  or  one  of  his  executors,  (»)  or  where  the  creditor 
obtains  letters  of  administration  to  hb  intestate  debtor,  (x)  or 
where  a  creditor  becomes  heir  to  his  debtor,  (y)  in  all  which 
cases  the  executor  or  administrator,  as  he  could  not  sue  himself, 
has  a  right,  if  he  think  fit,  to  pay  himself,  or  retain  assets  that 
come  to  his  hands,  before  and  as  against  any  other  creditors  in 
equal  degree,  {si)    So  if  a  debtor  be  made  executor  of  his  cre- 
ditor, this  at  law  operates  as  a  release  of  the  debt,  it  being 


(m)  Hawkins  v.  Whitten,  10  B.  &  C. 
S17 ;  Dickwn  v.  Casi,  1  Bar.  &  Adol. 
343. 

(n^  Ex  parte  Harding,  1  Buck,  S4. 

(o)  Bwrem^  ▼.  Maa,  10  Bar.  &  Cres. 
608 ;  8  Law  J.  287,  K.  B.,  8.  C. 

(p)Tidd.  9ed.  991,  99C;  ^rnpsm  ▼. 
Ha»ky,  1  Maole  &  S^l.  696;  Sherlock  v. 
Bunted,  6  Bine.  SI ;  Hm«4  ▼.  Ltrd  Eg^ 
aMni*  Id.  6t ;  aod  aee  tke  cases  in  equity, 
Chita's  Eq.  Dig.  1<0S,  and  fair. 


(9)  Webber  v.  Nieholis,  4  Bing.  16. 

(r)  Doe  V.  Carter,  8  Bing.  330. 
sS  Masterman  ▼.  Malin,  7  Bing.  43ft. 
0  1  Roi.  Ab.  9tf ;  Faramour  w.  Yard- 
Uy]  Plowd.  543,  anU,  534,  535. 

(tt)  Chatham  v.  Ward,  1  Bos.  &  Pol. 
630. 

(s)  Pyne  v.  KrU,  8  T.  R.  407. 

(«)  Sawley  ▼.  Oomer,  t  Vera.  6t. 

(s)  Id.  ibid.;  3Bia.  C.  18;  S  Bk.  C. 
518. 


$t$^  RBMlPIBt  BY  ACTS  OF  VARTIli. 

CHAP.  VII.  iMswned  that  the  testator  iotendod  to  forghre  the  debt ;  bo- 
vlm^hJ.  ^^'  ^  exeeutor  eooU  not  sue  hinuiel£.(a)  But  if  a  dobter 
— -— — -  be  appcHDted  admmktntiar,  no  presumption  of  an  intended 

seWasB  ariaea>  and  theceibre>  although  the  leigal  lenedj  is  sna- 
pended  dufiog  his  h£d,  yet  after  his  death  his  legal  repreasota- 
ttve  way  be  sued  for  the  leoorery  of  the  debt  by  a  miccerfing 
adnuniatratoc  (h  itmU  aoa«  (6)  In  equity,  bofrerer^  the  debt 
of  an  exectttof  shall  not  be  released,  even  as  against  legatees, 
if  the  presumption  aiisiog  from  his  appointment  be  contradfeled 
by  the  express  terms  or  a  strcmg  inference  from  the  «S;  as 
where  the  testator  directed  a  specifie  legacy  to  be  paid  out  of 
such  debt,  (e)  So  if  he  leaye  the  executor  a  legacy,  that  indi- 
cates that  he  did  not  mean  to  release  the  debt,  and  in  sudi 
tibe  executor  is  trustee  to  the  amount  of  the  debt  for  the 
duary  legatee  or  next  of  kin.  (d)  80  an  executor  widiont  a 
legacy,  where  it  appeared  thst  the  testator  considered  him  a 
mere  taastee  of  his  urbole  property,  was  held  not  to  be  dis- 
charged from  his  debt,  (e) 
Of  the  right  of  But  with  the  exception  of  the  powers  t>f  distress  and  seixare^ 
tainer^n  gene-  Aiid  of  these  rights  of  set-off  and  retainer,  and  the  right  of 
>^*  retaining  possession  of  certain  tangible  personal  property,  on 

the  ground  of  Lie»,  (which  rights,  we  have  seen,  are  veiy  limited,) 
no  person  has  a  right,  either  at  law  or  in  equity,  to  detain  or 
withhold  the  property  of  another,  either  in  compensation  or 
security  for  any  debt  or  damage  he  may  claim  from  the  owner ; 
and  therefore,  as  a  measure  of  precaution,  fbe  right  of  Hen, 
and  also  the  ssle  thereof  should  always  be  expressly  stipulated 
for.  (/)  We  have  seen  that  a  solicitor  has  no  Ken  on  a  wiD,  (g) 
nov  has  he  in  any  casewhere  the  retention  of  a  Sen  would  aflfect 
a  trust  (h) 

(«)  «  Bla.  C.  61« ;  Woodward  v.  Lord     110 ;  C.  T.  Talbot,  «40 :  Bro.  P.  C,  ISO: 
itevy,  BiMi4.  iS4;  ITmrf/ora  ▼.  Wtmk-     t  FcMiU.  £q.  as5. 


ford,  1  SaUc.  %99, 503;  1  fioU  Ab.  921.  (e)  Btn^  v.  Utker,  11  V««.  87; 

{b)  Loekier  v.  Smith,  1  Skd.  79;  Wauk-  mom  t.  Guiheridge,  13  Vea.  263. 

Jwd  If.  WmvJ^ard,  1  Siilk.303;  FnaUmf  (/)  iinte,  1ft,  and  49S. 

▼.  Fox,  9  B.  &  C.  130,  and  1 M.  &  Rj«  18«  Ig)  AnU  5 13,  note  (o). 

S.  C.  (h)  Baker  v.    Hindmon,  1  Ckrk  & 


(c)  Find  ▼.  Rummy,  Yelv.  160.  Fin.  S7. 

(d)  Ckaing  t,  Gofidmgo,  3  Bro,  Cb.R. 
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f.  or  Ihose  means  of  PreveDtion  in  gene- 
n.  PreTcoUon  b^  iiuprisoniiie  a  Lunatic 


presence  of  a  Judce  of 
4l|0  Pmqd  «  Pftco  Qficer. 
■  by  a  Justice's  Warrant, 

by  £bi€f  Justiee^  War- 


not  to  prevent  a  Dud,  &«• 

by  Secaritj  to  keep  the 

be  Of  good  BmviQor. 


ni. 

IV. 
T. 

VI. 


Ftri^  By  Justices  of  Peace* 
Secondly.  By  Court  of  K.  B. 
nr«l%,  9j  Cow«  of  ClMMety. 
VII*  Prevention  of  Imprisonment,  and 
obtaining  Release. 
Fint,  By  Habeas  Corpus. 
S§eondly,  By  Summary  Appli- 
cation. 
VUL  Preveoiioi*  by  Proceedi«|s  in  Su- 
perior Courts. 
•PlNt^  biOkHUPtoof  Law. 
Secondly,  In  Courts  of  £qii^v. 
Injunction  Bills  in  general  to  pre- 
wfpt  intpwmMn  mjiiry« 
But  not  Cnroe  or  Libel. 
Nor  breacb  of  men  Personal 
Contnpt  or  Smatt  ^iory, 
1.  Helating  to  the  Person. 
J.  Absme  Bi^lits. 
3.  Belative  Bights. 

Between  Parent  and  Child, 
acid  Ouardiuk'  and  Went, 
&c 
t.  Relating  to   Personal  Pro- 


Ini 


1.  As  Injunctions  against  part- 
ners. 

f ,        .        gainst  A^la« 

5.  Injunctions  to  restrain  Nego- 
cialKHiofBIUs. 

4,  __-  to  bave  Deeda  de* 
livered  up. 


5.  Injunctions  to  prevent  Breach 

•rTmty&a 
0, to  j^veBt  Bftiobca 


T. 


of  Contract. 

to  pMvMl  Inpiv* 


Kit 
c. 


r  Payments    and   Sale» 


vent  loss  or  inconvenience* 
to  prevent  Waste 


by  S&oeiuon,  k9* 

to  prevent  sailing 


to  prevent  Piracy 


9. 

10. 

of  Copyright,  &c 
3.  Relatiag  to  Rbal  Pbopsmty. 

1.  Injunctions  to  prevent  Loss — 
Boundary  Bilb. 

f^  ...    to  pnftttt  Waste- 

ful Trespasses. 

S*  — — ^  to  qaiet  Posses- 


sion* 


4. 


to  prevent  Waste. 
to   prevent  Nm- 


saoces. 
1.  Private. 
d-PoWie; 
4«  To  Prevent  Injuries  from  Liti* 
gation  In  nature  of  Injunc- 
tions.. 
1.  By  Writ  of  tie  exeat  regno. 
9.  Mil  to  perpetaato  Test}- 

no^y. 
3.  Bill  to  restrain  actions,  &c. 
4k  BHIi  of  Interoleadii'* 
5>  Motions  in  Coarts  of  Law. 
lit.  To  prevent  Loss  In  otiier  Particular 


1.  Protests  for  beUtr  Seetanh/. 
f •  Preceedings    in    London 


W£  have  uom  to  canrider  the  prevefMve  remedies  hy  the  intef^  i.  Of  Pnven- 
nmdimi  qf  Mome  etmpeieni  legal  auihoriiy  or  proceeding,  whe-  by1niav«»t^ 
Ifccv  iwmmary  or  formal,  as  disdngtiislied  from  preyentions  by  of  Legal  Anfho- 
the  mere  act  of  parties,  considered  in  the  last  chapter,  (a)    We  "  ^  *"**''*~ 
have  adverted  to  the  legal  maxim  as  declared  by  North  and 
Tenterden,  C  Js.  that, ''  lawt  far  prevention  are  even  prtfer^ 


(a)  See  dWiNQD  o(  tbt  8Dk»eiBl»  M^  M6^  ^^* 
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I.BOALLY. 


aUe  to  laws  far  punishment"  and  upon  that  principle  it 
decided  that  a  custom  for  the  homage  to  choose  eyery  year 
two  surveyors^  to  take  care  that  no  unwholesome  victuals  should 
be  sold  within  the  manor,  and  with  power  to  destroy  whatever 
corrupt  victuak  they  found  exposed  to  sale,  was  valid  ;(A)  and 
that  a  custom  in  a  manor  for  the  leet  jury  to  break  and  destroy 
measures  found  by  them  to  be  false  is  also  law{i!d;(c)  and  on 
the  same  principle,  the  acts  were  passed  relating  to  weights 
and  measures,  giving  justices  of  the  peace  power  to  order  the 
destnictioa  of  such  irandulent  weights  and  measures,  and  at 
the  same  time  preserving  and  continuing  every  local  custom  or 
usage  to  the  same  effect  (c/)  The  same  princijde  indaoed  the 
passing  of  the  vagrant  act,  and  all  the  summary  powers 
enabling  justices  and  others  to  apprehend  certain  suspidoas 
individuals,  to  prevent  them  from  committing  a  crime*  (e) 


IL  liDprison* 
menf  of  a  lana- 
tic  to  pre? ent 
mucbief. 


II.  The  first  proceeding  of  this  nature,  besides  those  referred 
to,  is  to  prevent  mischief  from  a  Lunatic*  At  common  law  any 
person  might  justify  confining,  and  as  it  has  been  said  beatimg^ 
(that  is  restraining^)  his  ficiend  in  such  a  manner  as  may  be 
essential  under  such  circumstances ;(/)  and  a  private  indivi* 
dual  may  arrest  a  lunatic  who  seems  disposed  to  do  miachief.O?) 
But  a  medical  man  b  not  warranted,  merely  on  statements  made 
by  the  relation  of  a  person  supposed  to  be  insane,  in  sending 
men  to  take  him  into  custody  and  confining  him,  unless  he  be 
satisfied  that  those  statements  are  true,  and  that  such  a  step  is 
necessary  to  prevent  some  immediate  serioua  injury  from  the  miif- 
vidual  either  to  himself  or  to  otiier  persons ;  and  if  access  cannot 
be  had  for  the  purpose  of  proper  examination,  application  should 
be  made  to  the  Lord  Chancellor  that  the  party  may  be  taken 
up  under  his  authority.  (A)  •  When  there  is  danger  of  a  hmalic 
committing  any  crime  or  (^nce  or  serious  mischief^  for  which 
if  sane  he  would  be  crkninalfy  punishable^  the  proper  coarse  is 
to  proceed  under  the  39  &  40  Geo.  3,  c.  94v  s.  3^  which  enactsi 
''that  for  the  better  prevention  of  crimes  being ^xMnnitted  by  pcp* 
sons  insane,  if  any  person  shall  be  discovered  and  apprehended 


(6)  Vtiugham  ▼•  Attwood  and  oUiers,  t 
Mod.  209. 

(e)  WiUcoek  v.  Windtor,  3  Bar.  & 
Adolp.  43 ;  Skq^rd  ▼.  Halt  and  oihan, 
Id.  453. 

(d^  Id. ibid.;  55  Geo.  3,  c  43,  •.  lit. 

(«)  See  them  eoamerated,  and  the 
powen  of  tlie  several  sets  oeuiderod,  m 


far  a«  they  antborize  ftrivaU  uidimdvcit  to 
^tpprekend,  &c.  mte,  619  to  631. 

(J)  Hawk.  P.  C.  c.  60,  a.  S3 }  Bum** 
J.  Arrest. 

(g)  Broohhttw  ▼.  Bapkmt,  Loft,  t4S', 
Bac  Ab.  Trespass,  D*  3. 

(K)  Anderdon  v.  Burrpwi  and  otharh  ^ 
Car.  H  P.  SIO. 
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under  ourcumstanoes  that  denote  a  derangement  of  mindf  and  a  CHAP.  VOL 

purposQ  of  committing  some  crime,  for  wbicb,  if  commitled,  he    or  InjoTim 

would  be  liahle  to  be  indicted,  and  any  justice  before  whom     hoallit, 

nicb  person  may  be  brought  shall  think  fit  to  issue  a  warrant 

for  committing  such  person  as  a  dangerous  person  suspected  to 

be  insane,  such  cause  of  commitment  being  plainly  expressed  in 

ike  warrant,  the  person  so  committed  shall  not  be  bailed  except 

by  two  justices,  one  whereof  shall  be  the  justice  who  issued 

such  warrant,  or  by  the  quarter  sessions,,  or  by  one  of  the 

Judges  or  Lord  Chancellor,  Lord  Keeper  or  Ciommissioners  of 

the  Great  Seal."(0 

Independently  of  this  power,  and  of  the  other  enactments 
relating  to  lunatics,  neither  a  court  of  common  law,  nor  the 
judges,  have  any  power  to  interfere  with  the  person  of  a  lunatic 
when  he  has  been  arreeted,  so  as  to  take  him  out  of  the  custody 
of  the  sheriff  or  his  officer,  (£)  either  before  or  after  a  ccmimis- 
sion  of  lunacy  has  been  found.  (Q  But  it  should  seem  that  the 
Lord  Chancellor  has  jurisdiction  in  any  case,  even  before  a 
commission,  upon  proper  application,  ta  order  in  whose  custody 
a  dangerous  lunatic  shall  be  placed  ;(i»)  and  after  a  commission 
has  been  established  by  the  verdict  of  a  jury,  it  is  clear  that  the 
Chancellor  may  order  that  the  lunatic  shall  be  delivered  to  the 
committee,  and  that  an  habeas  corpus  is  unnecessary,  (n) 

If  a  lunatic  be  likely  to  commit  any  injury,  for  which  he  might 
if  sane  be  indicted,  and  the  immediate  interposition  of  the  Lord 
Chancellor  cannot  be  obtained,  then  it  would  be  prudent  to 
apply  to  a  justice  of  the  peace  under  the  before  mentioned 
39  &  40  Geo.  3,  c.  94,  s.  3,  (o)  and  to  make  oath  of  the  derange- 
ment of  mind,  and  .of  the  apprehended  purpose  of  committing 
some  crime,  and  thereupon  the  justice  should  by  warrant  commit 
the  party  as  a  dangerous  person,  suspected  to  be  insane ;  and  as 
the  act  enacts,  that  the  person  so  committed  shall  not  be  baOed 
except  by  two  justices,  or  by  one  of  the  judges,  or  the  Lord 
Chancellor,  it  should  seem  that  the  party  so  committed  could 
not  be  legally  removed  by  the  sheriff  under  bailable  process,  or 
even  in  execution,  (p)  There  is  a  prescribed  form  of  such  a 
warrant  of  commitment,  and  it  should  seem  that  it  need  not 


(i)  This  act,  it  will  be  observed,  extends         </)  Suel  v.  Alan,  t  fiot.  &  Pul.  369; 

to  every  description  of  deranged  peiwns;  AndirMon*$  Bail,  t  Chit  R.  104. 
whereas  the  17  Ceo,  9,  c.  5,  s.  20,  only         («)  See  cases  in  notes  (k)  and  (/) ;  and 

extended  to  vagrant  lonatics,  S  Atk.  5%.  see  AntUrdon  v.  Burrowf,  4  Car.  &  P.  f  10. 

(fc)  Nutt  V.  Vem§y,  4  Term  R.  1«1 ;         («)  Ex  jwru  Cranmir,  18  Ves.  445  > 

Kenwt  V.  Norman,  2  Term  R.  390 ;  lb*  Lord  Ekf's  cam,  1  Rid.  P.  C.  App»  518. 
hitaaa  t.  Golwoy,  6  T.  R.  135 ;  Tidd,  9th         (o)  Ante,  €rO. 
ed.  tie.  (/»)  SttKhU,  $$d  qiutrtf 


cm 


namnmw  m  nuraiBs 


CHAP.vm.  stale  die  name  of  the  peraon  towaids  or  iipcm  whoM  the  aMB^ 
r^UulITiM    OP  <^'i>^  VM  expected  to  be  commilted,  nor  need  it  appear  ott 
j^wAhUY.     ibg  warrant  that  the  eYidence  given  before  the  juatioe  w»« 
upon  oath.  (9) 


in.  Preven- 
tiona  by  appli- 
cation to  a 
MagUtrate  or 
Peace  (fficer. 


Appointment 
of  tpeeial  coo- 
stablea. 


ni.  In  case  a  felony  or  a  serious  breach  of  the  peacCi  or  dis- 
turbance^  or  other  illegal  act  constituting  a  mbdemeanor,  be 
expected,  then  it  is  advisable,  either  by  application  to  a  magis- 
trate or  to  a  constable,  or  other  peace  officer,  to  cause  him  to 
attend,  so  that  if  he  have  information  of  any  felony,  or  view  of 
any  actual  breach  of  the  peace,  he  may  immediately  interfere 
and  apprehend  the  wrong-doer ;  and  dh  any  information  that  a 
breach  of  the  peace  is  about  or  likely  to  ensue,  it  b  the  duty  of 
every  justice  of  the  peace  and  constable  within  his  district  to 
attend  and  prevent  it,  (r)  The  very  appearance  of  a  known 
officer  will  fSrequendy  prevent  or  at  least  interrupt  the  appre- 
hended illegal  act.  This  is  also  advisable  in  anticipation  of  all 
large  and  open'  assemblies  of  persons  of  all  classes,  especially 
when  for  convivial  sports  or  amusements,  which  so  frequently 
lead  to  extra  exdtements,  quarrels,  and  breaches  of  the  peace, 
unless  immediately  restrained  by  some  legal  authority.  We 
have  seen  some  of  the  cases  in  which  a  peace  officer  may  and 
ought  to  interfere  without  warrant,  and  others  will  be  found  n 
the  books  referred  to  in  the  notes,  {s)  Such  officers  are  g^ 
nerally  better  informed  of  the  powers  of  interference  and 
arrest  and  the  modes  in  which  it  may  be  made,  than  any 
private  individual  who  may  call  for  their  assistance,  and  who 
may  afterwards  act  with  more  security  and  indemnity  in  the 
assistance  of  the  constable,  for  then  he  has  the  protection  of 
the  statutory  provisions,  generally  extending  to  all  persons 
bonAJid^  acting  in  aid  of  a  peace  officer*  (i) 

On  the  reasonable  expectation  of  any  actual  ttunmUf  rio/,  or 
felony f  (but  of.  ^hich  it  is  necessary  that  some  person  should 
make  oath  before  a  magistrate,)  and  for  prevention  thereof  and 
before  the  same  has  actu'aUy  occurred,  or  whilst  it  is  in  pro- 
gress, or  likely  to  be  repeated,  any  two  justices  may  appoint  ' 
special  constables  for  the  preservation  of  the  public  peace,  and 


(q)  Rex  V,  G0iiHmft  7  Bar.  k  Cret. 
669 ;  1  Man.  &  B,y.  6t9, 6.  C,  uee  fonn 
of  warrant  id*  ibad.  atid  3  Boni't  J. 
f  6tb  cd.  699. 

(r)  Pfr  Bavlej,  J.,  in  Rn  v.  BdSw' 
ham,l  M.  &R.  M.C.  197;  tCar.&P. 
234,  S.  C.  and  JR«r  ▼.  Mdfi9, 4  C«r.  & 


P.  5S7,  Mt$,  96,  note  (^). 

(•)  Burn's  J.  Arrest,  Constable,  PoBce. 
Vagrant;  and  see  Aer  v.  PerXnot.  4  C. 
&  P.  537,  mte,  36,  note  (g). 

<0  ft  Jac.  1,  c.  I«,  sect,  5;  1  Bum's 
J.  t6  ed.  BOi  to  806. 
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Ibe  protection  of  the  inhabitants,  and  the  security  of  propertyi  CHAP.  vni. 
and  who  are  to  perform  the  same  duties  as  common  law  con-    or  InivIxm 
stables,  and  in  case  of  neglect  each  forfeits  ^5,  and  is  subject     naii^LT. 
to  other  liabilities,  (u)    And  it  would  be  an  indieiaUe  mUde^ 
tmemnor  if  magistrates  should  perversely j  and  after  tender  of 
such  oath,  neglect  to  appoint  them  when  reqtdsite ;  (d?)  but  by 
the  aboye  statute,  as  well  as  the  prior  act  1  Geo.  4,  c.  87,  it  is 
necessary  for  some  person  to  make  oath  that  a  riot  is  expected 
before  a  magistrate  can  legally  appoint  or  call  oat  special  con* 
stables,  (y) 

It  is  the  duty  of  justices  of  the  peace,  when  they  are  in- 
formed that  a  breach  of  the  peace  is  likely  to  take  place^  in  person 
to  attend,  or  at  least  to  send  peace  officers  to  prevent  it ;  (z) 
and  as  aU  persons  present  countenancing  a  prize  fight  are 
guilty  of  an  offence,  whenever  a  prize  fight  is  expected,  the 
magistrates  ought  to  cause  the  intended  combatants  to  be 
brought  before  them,  and  compel  them  to  enter  into  securities 
to  keep  the  peace  till  the  assizes  or  sessions,  and  if  they  should 
refuse  to  enter  into  securities,  then  to  commit  X\x&xk*  (a) 


» 

Tf.  If  a  magistrate  have  jurisdiction,  his  error  in  issuing  a  ly.  ofappra- 
warrant  to  apprehend,  or  in  committing  a  person  to  take  his  trial  ^^%' ^ILn 
for  a  supposed  ofience,  will  not  subject  him  to  an  action  of  under  a  War* 
trespass; (A)  and  this,  although  the  depositions  were  impro-  ^««* <>^* J"****- 
perfy  taken  in  the  words  of  the  act,  and  not  in  those  of  the 
witness*  (e)    But  if  he  had  no  jorisdiction  at  all,  or  if  it  had 
ceased,  it  would  be  otherwise,  (c)    And  sometimes  the  pro- 
ceeding trregmlarhf  will  in  efibct  be  equivalent  to  the  want  of 
jurisdiction ;  as  if  a  magistrate  maliciously  issue  a  warrant, 
without  any  information  upon  oath,  when  that  preliminary  is    ' 
required  by  law,  in  that  case  he  might  be  a  trespasser.  {J)    In 
general,  whether  for  the  purpose  of  searching  for  goods  sup- 
posed to  have  been  stolen,  or  for  apprehending  a  supposed 
offender,  the  safest  course  is  for  an  injured  individual  to  go 
before  a  justice  and  dispassionately  to  state  the  facts  of  the 


(«)  l&SWiii.4,c41.  SCar.  &.P.  |!S4;  and  1 M.  & R.  M.C. 

( jr)  Tim  Khtg  t.  Phmey,  Mmot  ofBHi*  127,  S.  C.  >  and  A«r  v.  Perkms,  4  Car.  & 

toi,  trial  at  VVcatmlDster,  K.Bm  1  Kov.  P,  SSf ;  «nw,  S6,  no«e  (g). 

A.  D.  ISSS.  (^)  Crtfpi  y.  Dvnkn,  Cowp.  640. 

(v)  Per  Dttledale,  J.  and  the  whole  (e)  Milk  ▼.  MUlt,  6  Bing.  85. 

court,  in  The  King  ▼.  Pinney,  Eq.  Id.ibtd.  (d)  Morgan  ▼.  Hnghet,  9  T.  R.  nS; 

(t)  Dslt.  J.f  c.  1 ;  Barn's  J.  Jintke,  hot  aee  Lamtktr  ▼.  JSurt  ef  Radnor,  a 

f  6  ed.  44S.  £att,  lis. 

(a)  P«r  Baffle;,  J.,  Rn  ▼.  BeUingham, 
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CHAP.  Till,  supposed  felony,  and  as  he  is  assured  be  will  thereafter  be  aUe 

ID  *  ^ 

o  "In J uBiM  ^  proye  them  by  some  ilArd  person^  and  not  to  press  the  ma- 
"flALLY.  gistrate  to  issue  his  warrant,  but  to  leave  him  to  interfere  or  not 
of  his  own  accord ;  and  then  in  general  the  informer  will  not  be 
responsible  for  the  consequences,  in  case  the  magistrate  should 
erroneously  issue  his  warrant,  (e)  when  if  a  party  should 
maliciously  urge  a  magistrate  erroneously  to  grant  his  warrant, 
then  such  party  might  be  liable  to  an  action,  though  the  magis* 
trate  would  not*  (/*)  But  the  proceedings  by  warrant  in  gene- 
ral suppose  an  offence  to  hav^  been  completed,  and  therefore 
will  be  more  properly  considered  on  a  future  occasion. 

V.  Application  V«  Although  in  ordinary  cases,  on  the  apprehension  of  a 
J®^^^™**"  duel  or  breach  of  the  peace,  application  to  prevent  it  should 
Jiiftic«,  or  other  be  immediately  made  to  justices  of  the  peace,  as  presently 
to*lreven^a^'  directed,'yet,  when  a  Duel  is  expected  between  persons  of  rank 
J)u9L  and  consideration,  it  may  be  expedient  to  apply  to  the  Chan- 

cellor, or  Chief  Justice,  or  other  Judge  of  the  Court  of  KJng^s 
Bench,  (g)  who  will  sometimes  send  for  the  parties,  and  re- 
quire their  pledge  of  honor  not  to  proceed  to  any  violent  mea- 
sures, or  will,  as  the  most  certain  course,  issue  his  warrant 
in  the  first  instance^  and  require  them  with  sureties  to  enter 
into  a  formal  recognizance  to  keep  the  peace  towards  each 
other,  and  which  will  preclude  them,  not  only  in  honour,  but 
legally,  from  even  leaving  the  country  to  fight  on  the  conti- 
nent, as  a  duel  out  of  the  kingdom,  between  parties,  one 
of  whom  is  a  British  subject,  would  be  as  penal  and  punish- 
able as  a  duel  within  the  king's  dominions*  and  equally  con* 
stitute  a  breach  of  the  recognizance*  (A) 


VI.  Prevention  VI,  Whenever  an  injury  to  the  person  has  been  threatened^ 
s^^T'iScp  or  the  burning  of  a  house,  one  of  the  most  effectual  modes  of 
the  Ptac$  or  be  preventbg  injury  is  to  obtain  sureties  to  keep  the  peace  or  be  of 
viwrT     *'      ^oorf  behaviour,  the  latter  of  which  includes  the  same  thing ; 

since  if  the  threatener  should  find  sufficient  sureties,  he  would 
probably  be  deterred  from  committing  the  injury  by  the  appre- 
hension of  subjecting  his  sureties  to  the  payment  of  the  stipu- 
le) AnU,  dSO.  8,  s.  t ;  and  Bom's  J.,  Jusiioes  of  Pe^e, 
(  /)  Smith  V.  EUu,  1  Dowl.  UVLy,97  ;  I.  It  ib  most  usual  to  applj  to  tiie  Chid 
2  Chic  R.  305  ;  ante,  630,  n.  (^g).  Justice  to  prevent  a  Dud. 

{g)  Each  of  these  has^  as  incident  to         (h)  lUx  v.  Roche,  1  Leach,  160;   Rex 
bis  omce,  general  autliorit^  to  keep  the     v.  Sqtoyer,  R,  &  R.  C.  C.  S94 ;  Car.  C  JU 
peace  throughout  the  reakn,  and  to  award      103^  104 ;  9  Geo.  4,  c  31,  s.  7 ;   Rex  r, 
process  for  the  surety  of  t}ie  peace,  and  to     Behham,  1  Bum's  J.,  DoeJliog,  109$. 
take  recognizance  for  it,  Hawk.  b.  ft,c 
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lated  forfeiture^  and  if  no  sureties  be  found,  then  he  must   CHAP.  viil. 
remain  m  prison,  (f)  oFiNjunm 

•  By  the  very  terms  of  their  commission,  and  at  common  law,      LrciLi-Y. 
and  under  the  34  Edw.  3,  c.  1,  and  the  constructions  thereon, 
justices  of  the  peace,  and  each  of  them,  are  appointed  to  keep 
the  king's  peace,  *'  and  to  cause  to  come  before  theih^  or 
any  of  them,  aU  those  who  to  any  one  or  more  of  ^  our  pieople 
concerning  their  bodies  or  the  firing  of  their  houses  have  used 
threats,  to  find  sufficient  security  for  the  peace  or  their  good 
behaviour  towards  us  and  our  people ;  and  if  they  shall  refuse 
to  find  such  Sjecurity,  then  keep  them  in  our  prisons  until  they 
shall  find  such  security  to  cause  to  be  safely  kept.**  {k)    The 
authority  to  take  sureties  to  keep  the  peace  was  at  common 
law;  that  to  require  sureties  for  good  behaviour' is  founded 
upon  the  34  Edw.  3,  c.  1,  which,  although  limited  in  its  words, 
''  and  to  take  of  aU  them  that  be  not  of  good  fame  sufficient 
surety  and  nuunprize  for  their  good  behaviour  towards  the 
king  and  his  people,  to  the  intent  that  the  jpeople  be  not  by  the 
rioters  and  rebels  therein  mentioned  troubled  nor  endangered, 
nor  the  peace  blemished,"  has  by  the  construction  of  the  sta- 
tute been  extended  to  other  injuries  than  might,  affect  the 
bodies  or  dwellings  of  persons,  or  amount  to  a  breach  of  the 
peace ;  as  to  divers  mbbehaviours  not  directly  tending  to  a 
breach  of  the  peace,  many  instances  of  which  are  stated  by 
Dalton,  and  are  enumerated  by  Dr.  Bum,(/)  as  to  a  person 
who  bought  ratsbane  and  mingled  it  with  corn,  and  then  cast 
it  among  his  neighbour's  fowls,  whereby  most  of  them  died, 
and  to  night  walkers,  and  eves  droppers  and  suspected  per- 
sons, common  gamesters,  libellers,  (m)  abusers  of  justices  whilst 
in  execution  of  their  office,  and  persons  guilty  of  forcible  entry, 
or  threatening  a  person  attending  a  court  of  justice,  &c.  (it). 
But  Dr.  Bum  observes,  that  whatever  power  in  these  cases 
the  Court  of  K.  B.  may  have,  yet  at  least  one  justice  should  in  ^ 

prudence  only  require  sureties  for  the  peace  or  good  behaviour 
in  those  cases  which  constitute  sl  breach  of  the  peace  or  tend  to 
\i^  or  to  offences  which  clearly  establish  that  an  offender  is  not 
of  good  fame,  or  those  which  have  been  repeatedly  decided  and 


(i)  See  in  general  4  Bla.  Com.  S59,  (0  Dalt.  J. ;  5  Burn's  J.  Suretjr  for 

S63 ;  Bam'i  J.  Surety,  P^ce.  good  behaviour,  685. 

(fc)  See  form  of  commisaion  of  peace,  (m)  And  see  Butt  ▼.  ConanU  }  Biod. 

4    Cliitty's    Crim.    L. ;  .  and    3  Burn's  &  B.  548,   a  case  of  a  justice's  warraut 

J.  449,  settled  by  Sir  C.  Wrejr  in  SO  for  a  libel  on  Lord  Elleuborough. 

die.  Mic.  T.  1590,  and  accepted  and  (n)  Id.  Ibid.;   Dalt.  c.  1«4;   Hawk, 

ordered  to  be  used  by  tbe  then  cban-  b.  1,  c.73,  s.  9;  Crorop.  1%4, 195. 
ceMor. 
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PKETBKTIOV  OF  IKnTRIES 


CHAP.vui.  acted  upon  as 


Pbstbntioii 
or  IvivtiBi 

X.BOALLT. 


the  meaning  of  the  acts  and  the  anthorilj 


of  the  commission,  (o)  It  should  seem,  however,  diat  when  a 
person  is  bound  by  recognizance  for  good  behaviour^  he  is  not 
only  to  avoid  actual  breaches  of  the  peace,  but  must  well  de- 
mean himself  in  his  carriage  and  company,  not  doing  any  dung 
whidi  might  be  a  cause  of  a  breach  of  the  peace,  or  pot  die 
people  in  fear  or  dread,  but  this  does  not  extend  to  misdoingg 
of  other  things  which  touch  not  the  peace,  (p)  A  recognisance 
to  keep  the  peace  is  only  forfeited  by  an  actual  attack  or 
threat  of  bodily  haim,  or  burning  a  house ;  dierefore  it  is  not 
forfeited  by  bare  words  of  heat  and  choler,  as  calling  a  man  a 
knave,  liar,  rascal,  or  drunkard ;  for  though  such  words  might 
provoke  a  choleric  man  to  break  the  peace,  yet  Aey  do  not 
directly  challenge  him  to  do  it,  nor  does  it  appear  that  die 
speaker  designed  to  carry  his  resentment  further ;  and  it  has 
been  said  that  even  a  recognisance  for  good  bdiavioar  shall  not 
be  forfdted  by  such  words ;  (g)  but  a  challenge  to  light  would 
undoubtedly  constitute  a  breach  of  ouch  rec(^ni»uice.(r) 
However,  a  mere  entry  with  force  on  lands^  without  oflfer  of 
violence  to  any  nmn's  person,  and  without  pMie  terror,  or  a 
trespass  to  com,  or  grass,  or  goods,  or  horse,  so  that  it  be  nota 
taking  from  the  person,  though  nominally  breaches  of  the 
peace,  are  not  sufficient  to  forfeit  a  recognisance  to  keep  the 
peace,  for  the  act  to  constitute  a  breach  of  such  recognisance 
must  be  done  or  intended  to  the  pereon,  or  in  terror  of  the 
people*  is)  But  a  recognisance  to  be  of  good  behamaur  shall 
not  only  be  forfeited  by  acinal  breaches  of  the  peace,  but  also 
for  some  others  for  which  a  recognizance  to  keep  the  peace 
would  not  be  forfeited,  as  for  going  armed  with  great  numben 
to  the  terror  of  the  people,  as  speaking  words  trading  to 
sedition,  and  also  as  aaid  in  Hawkins,  for  such  actual  mil- 
behaviour  which  are  intended  to  be  prevented  by  each  a  recog- 
niiance,  but  not  for  barely  giving  cause  of  suspicion  for  what 


(o)  5  Bom't  J.    tit   Surety,    &e. 
68S«  607.    There  Menu  no  oocesfea  to 

strain  or  eitend  the  terms  *'  he  not  of  good 
fom,*'  in  the  tUtote  S4  Bd.  3»  c.  l,  to 
fresh  cases,  since  by  the  modern  act 
•fMiietei^fwitt,  5  Geo.  4,  c.  8S,  mUttStl , 
6tt,  almost  every  possible  description  of 
penon  likely  to  commit  offences  is  in- 
doded,  and  they  are  made  pwiishaUe, 
though  perhaps  in  many  of  these  cases  it 
night  soffiee  to  reouire  from  sach  sus- 
picious persons  sureties  for  their  good  be- 
haviour  instead  of  the  ponishment  at 
present  prescribed,  or  at  least  so  as  to 
mitigate  the  panlshment,  now  imprison- 


ment fir  three  or  sSi  calendar  monttii,  or 
a  year.  It  seems  eery  qwstioBable  «l» 
ther  a  justice,  in  case  of  poisoning  a 
ueighboor's  fbwls,  had  any  jitrisdietion  to 
require  sureties  for  good  behaviour  ander 
the  S4  fid.  3,  o.  1,  whieh  seem  oal;  ts 
extend  to  offenders  therein  mentioned, 
5  Bura's  J.  8tti«ties,  Good  Behatiour, 
685. 

(  p)  Dalt.  e.  Iff  (  Hawk.  h.  1,  e.  61, 
s«  5,  6« 

(f )  Hawk.  Ik  1,  c.  do,  s.  <9. 

(r)  Id.  sect  21. 

(f)  Dalt.  c  l«l ;  5  Bum's  J.  Smntf, 
Peace,  678. 


«T  LE^Ai  AvmoKVtr.  677 

l^efhapa  may  neT^t  actually  happen,  (if)    The  term  **  intendi^d)''  chap.  vtti. 
however,  seenM  too  mWlefinecl,  for  as  the  tetttw  of  the  recomi-    p«|vektion 

'^  '  »i«^^  Injuries 

Kance  are  m  general  to  be  otgtn^d  beka^ot^,  What  those  words      legally. 
mean  mvast  be  considered  to  be  confined  to  what  the  law  con- 
iMelrs  good  behaviour  and  its  breaches,  and  not  what  the 
magistrate  or  others  also  neqnlred  the  recognizance  intended  to 
prei^snt* 

It  appears^  however,  to  be  agreed,  that  no  legal  assault  or 
other  act  will  constitute  a  breach  of  either  recognisance  if  ft 
w^ie  justifiable  as  a  biattery  in  self  defence,  or  of  ^  wife)  ^hild^ 
apprentice,  or  servant.  («) 

To  obtahi  sureties  to  keep  the  peace-,  the  party  requiting  it  When  and  how 
must  swear  to  fear  of  present  or  flitiire  danger,  and  not  merely  fore7jMti<»! 
to  a  battery  or  trespass,  or  any  breach  of  the  peace  that  fe  jxto^  &c. 
excepting  indeed  that  it  is  always  advisable  to  state  any  such 
ftijury  and  a  threat  of  repetition,  as  a  legitimate  gtt)und  for 
fearing  J^ififfe  Injury,  Which  fear  must  always  be  stated,  (t) 
Whenever  a  person  can  swear  to  just  cause  of  feair  that 
another  wiH  bum  his  house,  or  do  him  corporeal  huM,  as'  by 
kiHing  or  beathig  hlkn,  or  causing  others  to  do  hiui  such  min- 
chief,  or  illegally  to  imprison  him ;  he  may  t^\dre  sureties  of 
the  peacci  and  the  Justice  is  bound  to  cause  proceedings  ac- 
cordingly, (if)  or  Would  be  liable  to  ah  action  and  punishment 
fer  the  consequences  of  his  neglect  \  and  a  husband  or  parent 
may  require  suoh  sureded  against  threatened  injury  to  his  wife 
or  ehild«(jir)  But  not  a  master  in  respect  of  threats  to  his  ser*- 
Tant,(ii)  nor  any  one  by  virtue  of  the  general  act  for  threats  of 
injury  to  cattle,  goods^  or  land.  (A)  Threats  by  letter  or  writ- 
ing to  burn  or  destroy  houses^  outhouses,  barns,  stacks  of 
com,  or  grain,  hay,  or  straw,  and  other  threats,  are  provided 
for  by  particular  statutes,  (e) 

The  oath  and  articles  should  state  the  connecti<^,  if  any, 
between  the  parties,  and  the  circumstance  reUting  to  any  prior 
oTuelty  and  injury  to  the  person,  and  the  threat,  if  any,  of 
repetition,  and  then  paTtfc^ularly  state  the  existmg  fear  of 
fliture  bodiljf  harm^  or  of  his  house  being  fired,  and  then  con^ 
elude  by  swearing  that  the  application  is  really  and  truly  made 
from  fear  of  bodily  barm,  and  for  protection  against  it,  and  not 


-    •  ■     -   '      •' 


(t)  HAwk.  b.  1,  o.  61,  ■.  6. 

(tt^    Hiiwk.  b«  1,  c.  60,  8.  f  d,  S4 ; 

Bom'i  J.  Surety,  Peace,  IX.  (b)  Lamb.  83 ;  Dftit  e.  116. 

{x)  Dalt  e.  11,  ti  116 ;  Bute't  J.  (c)  4  Geo.  4,  c  54^  s.  3 ;  r  &  8  Geo. 

Surety,  Peace,  L  4,  c.  S9,  mn,  186 )  and  lee  Burn's  J. 

(y)  Hawk.  b.  t,  c.  60,  t.  6, 7.  Tbmti. 
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CHAP.  vui.  through  hatred,  malice^  or  ill  will  towards  the  otiier  party,  {d) 
OF  Injur'im  ^^^  ^^  should  seem  that  if  the  facts  of  beating  or  ill  usage  and 
LEO  ALLY,  threat  of  repetition  be  true,  and  the  apprehension  of  bodily 
harm  be  well  founded,  even  ill  will  or  express  malice  towards 
the  party  applied  against  will  not  constitute  any  ground  for 
refusing  sureties  of  the  peace  to  prevent  the  commission  of  the 
expected  injury,  {d)  Some  of  the  forms  of  oath  state  in  the 
alternative^  that  the  party  has  beaten,  or  threatened  to  beat, 
the  complainant,  (e)  but  this  is  incoirect,  and  if  actual  injury 
.and  threat  of  further  injury  have  taken  place,  both  should  be 
stated  diistinctly,  and  not  in  the  alternative. 

In  general  the  application  should  be  made  to  a  neighbouring 
magistrate,  or  in  case  the  sessions  of  peace  are  then  holden, 
then  directly  to  the  court  of  sessions,  unless  in  cases  of 
Peers,  (/) 

The  Articles  before  magistrates  at  sessions  should  be  upon 
oath,  or  the  affirmation  of  a  quaker,  {g)  stating  fully  all  the 
facts,  and  it  is  said  that  they  should  be  exhibited  on  parch- 
ment; {K)  but  this^  though  usual,  does  not  appear  to  be  enjoined 
by  any  act  of  parliament,  nor  absolutely  requisite,  for  imme- 
.diate  security  may  be  requisite,  and  no  parchment  at  band.  (J) 
The  justices  or  Court  of  Sessions  are  then  to  issue  a  Warrant  to 
bring  the  party  charged  before  them.  The  Recognizance  to  be 
taken  by  a  justice  may  be  to  keep  the  peace  for  a  certain  time,  as 
for  two  years,  or  generally  for  any  indefinite  time,  (Jc)  though  it 
is  usually  until  the  next  sessions  of  the  peace,  and  in  the  meaud- 
time  to  keep  the  peace  to  the  king  and  all  his  liege  people, 
especially  to  the  party  clainuog  the  security,  (Q  and  in  the  latter 
case  the  applicant  should  appear  at  the  sessions  and  exhibit 
articles,  (m)  The  former  recognizance,  however,  seems  pre- 
ferable in  common  cases,  because  it  avoids  the  necessity  for  the 
trouble  and  expense  of  the  appearance  of  the  parties  at  the 
"  next  sessions.  If  the  party  refuse  to  find  the  sureties,  he  is, 
by  the  terms  of  the  justice's  commission 'and  the  statute,  to  be 
committed.  (»)  But  if  so  committed,  then  the  wairant  must 
express  the  cause  thereof,  and  show  on  the  face  of  it  that  it 


(d)  Hawk.  b.  1,  c.  60,  s.  6 ;  Dalt.  Nisi  Priua  may  be  on  paper,  Myers  t, 

c.  116 ;  Me  forms,  5  Barn's  J.  6R8  to  693.  Taylor,  Ryan  &  M.  C.  N.  P.  404. 

(0  Qiurrtf,  see  Bum's  J.  lit.  Surety,  h)  WilUs  v.  Brideer,  2  B.  &  Aid.  878. 

Pence,  Articles,  K.  B.  (/)  Talfourd's  Dicl.  Se9s..404. 

(/)  Hanrk.  b.  1.  c.  60.  s.  3  ;  4  Bla.  .  (m)  Id.  ibid.;  Rex  v.  Barnes,  1  T.  R. 

Com.  263 ;  K«i  ▼.  B&wes,  1  T.  R.  700.  696. 

(f )  9  Geo.  4,  c.  32.  (n)  t  Hale, IH ;  Dait.  c.  1 18 ;  Bom's 

ih)  Burn's  J.  Sufctj,  Peace,  IV.  J.  Surety,  Peaee. 


t 


t)  A  pJea  puis  darrein  amtinuance  at 
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was  a  good  one.  (p)  The  forms  of  the  proceedings  may  resemble  CHAP.  nil. 
those  in  the  notes.  (/>)  of  Injvhibs 


LBOALLY. 


(o)  4  Bia.  C.  956 ;  Hawk.  b.  1,  c.  60. 

(p)  Be  it  remcraberedi  tlmt  on,  &c..  A,  B.  o( ,  in  the  said  county  of ,  Form  of  infor- 

[geutleman],  came  personally  before  nus,  J.  K*,  one  of  liis  majesty's  justices  of  tlie  (nation  before 

peace  in  and  for  the  said  county  at ,  and  on  his  oatli  informetli  me  that  C.  D,,  of  justice  out  of 

&C.  [labourer]*  did,  on  &c..  at  &c.,  most  violently  and  maliciously  declare  and  threaten,  sessions  to  re- 
&c.,  and  did  also  on,&c.  [here  state  Uie  defendant's  threats  and  acts ;  see  a  turm  pot},  quirp  surety  of 
and  that  from  the  aboTC  premises  he  this  complainant  is  afraid  tliat  the  said  C.  D.  will  the  peace  or  ^ 
do  him  some  grievous  bodily  injury ;  and  therefore  prays  that  the  said  C.  D,  may  be  gpod  behaviour, 
required  to  find  sufficient  sureties  to  keep  the  peace  [or,  to  be  of  good  behaviour,  as 
may  be  required ;  see  form,  Burn's  J.  26  ed.  No.  6,  page  690,]  towards  him  this  com-  - 
plainant ;  and  this  complainant  also  says,  that  he  doth  not  make  this  complaint  acainst 
nor  require  such  sureties  from  the  said  C.  D.  from  any  4iatred,  malice,  or  HI  will,  but 
merely  for  the  pieservation  of  his  life  and  person  from  injury. 

Sworn  before  mc.  A*  B, 

J.K. 

To  the  constable  of  •— *,  in  the  county  of  — -^,  and  also  to  the  keeper  of  his  Form  of  corn- 
majesty's  gaol  for  the  said  county.  mitment  there- 
County  of ,  to  wit.                                                                                                upon  for  refus- 

'Whereas  A,  6.  of ,  in  tlie  said  county,  hath  this  day  made  oatli  before  me,  one  ing  sureties  to 

of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county,  that  C.  !>.  of ,  in  keep  tlie  peace. 

the  said  county,  did,  on  the  iOth  day  of  May  last,  at  the  parish  of ,  in  the  said 

county,  threaten  to  kill  him  tlic  said  A,  B,  by  his  the  said  C.  D.  running  a  pitch-lbrk 
through  him  tlie  first  opportunity  when  he  caught  him  alone,  and  that  from  the  above 
and  other  threats  used  by  the  said  C.  D.  towards  tlie  said  A,  B*  he  the  said  il.  B.  Is 
afraid  that  the  said  C.  P.  will  do  him  some  bodily  injury,  and  therefore  the  said  A»  B, 
hath  prayed  that  the  said  C.  D.  may  be  required  to  find  sufficient  sureties  to  keep  the 
peace,  and  be  of  good  behaviour  towards  him  the  said  A,  B.  And  whereas  the  said 
C.  D,  was  this  day  brousht  before  me  to  answer  the  said  complaint,  and  I,  the  said 
justice,  have  ordered  and  adjudged,  and  do  hereby  order  and  adjudge,  that  the  said 
C.  D«  shall  enter  into  his  own  recognizance  in  the  sum  of  1001.  vrith  two  sufficient  sure- 
ties in  the  sum  of  501.  each,  to  keep  the  peace  and  be  of  gpod  behaviour  towards  his 
majesty  and  all  his  liege  people,  and  particularly  towards  the  said  A,  B.  And  inso- 
much as  the  said  C.  D.  bath  refused  to  enter  into  such  recognisance,*  and  to  find  sure- 
ties as  aforesaid,  I  do  hereby  require  and  command  you  the  said  constable  forthwith  to 
convey  the  said  C.  D.  to  the  common  gaol  of  the  said  county,  and  to  deliver  him  to  the 
said  keeper  thereof,  together  with  this  warrant.  And  I  do  also  require  and  command 
you  the  said  keeper  to  receive  the  said  C.  D,  into  your  custody  in  tlie  said  gaol,  and 
him  there  safely  to  keep,  unless  he  in  tlie  mean  time  enter  into  such  recosnicancc 
with  such  sureties  as  aforesaid,  to  keep  the  peace  in  the  manner  and  for  ui€  term 
above-mentioned.  Herein  fail  not.  Given  under  my  hand  and  seal,  tlie  — —  day  of 
,  one  thousand  eight  hundred  and  thirty-three.  J.  K»,  (L.  S.) 

At  the  quarter  [of^general  quarter]  sessions  of  the  peace  of  our  lord  the  kine,  holden  Articles  of  peace 
at  the  New  Sessions-house  on  Clerkeiiwell  Green,  in  and  for  the  county  of  Middlesex,  eshibited  at 
by  adjournment,  on  Monday  the  first  day  of  May,  in  the  third  year  of  the  rei^  of  our  sessions  Clerk- 
sovereign  lord  William  the  Fourth,  king  of  the  united  kingdom  of  Great  Britain  and  enwell,  Middle- 
'ITreland,  before  W.  M.,J.  P.,  W,  D,,  E,  F.,  esqrs.,  and  others  their  fellows,  justices  of  sex.* 
our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  and  for  style  of  the 
the  said  county  of  Middlesex,  and  also  to  hear  and  determine  divers  felonies,  tres-  sessions, 
passes,  and  other  misdeeds,  committed  in  the  same  county. 

Middlesex :  Articles  of  the  peace  exhibited  by  W»  P.,  of  Guildford-strcet,  in  the 
parish  of  St.  Paocras,  in  the  said  county  of  Middlesex,  gentleman,  on  behalf  of  himself 
and  Hannah  his  wife,  she  the  said  Hannah  being  now  confined  through  sickness  tn  this 

exhibitant*s  dwellinc- house,  situate  as  aforesaid,  against/.  M,,  late  of ,  iathe  said 

county,  shoemaker,  in  order  to  preserve  the  lives  and  persons  of  himself^  this  cxhlbitant, 
and  the  said  Hannah  his  wife  from  bodily  harm. 

First,  this  exhibltant  upon  his  oath  saith,  &c.  [Here  state  the  suhject  matter  of  tlie 
complaint  and  causes  of  fear,  which  may  be  as  in  the  form  post,  680.  J 

This  exhibitant  on  his  oath  saith,  that  the  said  H,  P.,  this  exhibitant's  said  wife,  is 
now  so  ill  and  weak  that  she  cannot  be  removed  from  her  home  to  attend  this 


*  See  a  form  5  Burn*8  J.  i6  ed.  691. 
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01  Ik Jv^Es    ^^  sworn  that  the  local  magistrates  have  iffiproiiiw^'  foftwod  to 
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honourable  court,  to  join  in  exhibiting  this  complaiut,  and  that  he  tbn  exhIWiaot,  bj 
laeaBs  of  the  premiies  afiweflaid,  eoncttvei  and  xeciiy  hatievet  bimaatf  and  hiaiaid  wife 
to  be  in  neat  bodily  danger :  and  he  farther  saith,  that  he  doth  not  ^lahe  tbia  ooapkaiat 
against  toe  said  /.  M.  tlm>agh  any  hatred,  maiiee,  or  ill  wiU,  wUch  ha  hath  or  k|fv^^ 
towanla  the  said  J.  M,,  but  merely  foi  the  pretemtioo  aa  wcU  of  the  life  ol  hia  latd 
ivife  as  of  his  own,  and  also  of  their  persons  from  bodily  barn.  Sworn  at  the  N«w 
Sessions-hoose  on  ClerkenweU  Green,  this  Ist  day  of  May,  1935. 

By  the  Coort.  W*  P. 

Form  of  stating     ,  ^^^>  T^^  exbibitant  upoa  bis  oath  saiUi,  that  the  above-named  CD.  hath  at  setrccal 
f  h«k  ihreatA  &L  times  abused  him  in  a  very  gross  and  scandalous  manner,  by  threatening  to  destroy  him 

if  he  did  not  give  bun  money.  . 

Secondly,  This  cxhibitaut  further  aaith,  on last,  the  sai.d  C.  D.  abused  hhn  iua 

violent  manner  in  his  own  house,  and  shook  at  this  exbibitant  a  large  stick  in  a  thfC9t- 
eninff  manner,  and  as  if  he  was  aboat  to  beat  this  exbibitant,  apd  uttered  violent  oaths 
and  imprecations,  and  said  that  he  would  not  quit  him  until  he  had  got  five  guineas 
from  him,  and  likewise  threatened  to  him,  this  exhihhant,  mischief,  if  ho  did  not  b^ 
some  means  or  other  get  it  for  him :  that  this  eshibijtant  being  apprehensive  of  hu 
family  being  hurt  from  his  threals,  went  out  with  him  to  his  sisters,  and  in  the  way 
there  he  carsed  him  this  exbibitant,  and  with  great  violence  struck  his  stick  against  th« 
ground  and  broke  it  into  pieces,  to  the  great  terror  of  him  this  exhihilaot ;  and  this  ex- 
bibitant saith,  that  from  the  violent  oaths  and  threats  of  the  said  C.  D,  to  him,  he  was 
induced  and  obliged  to  sign  a  note  for  SI.  payable  to  Mrs.  i4.  IX,  his  sister,  to  get 
released  from  him,  and  he  was  apprehensive  that  the  said  C.  2>„  from  his  great  passion, 
would  destroy  him,  if  he  did  not  sign  that  note. 

Thirdly,  lliis  exbibitant  foither  saith,  that  on,  &c.  the  said  &  D.  came  agaha  to  this 
exhibitant^s  boose,  and,  in  a  most  violent  and  terrible  manner,  and  with  veiy  many 
horrid  oaths  and  imprecations,  threatened  this  exhibitaot's  Kfe,  by  sajing  he  would  be 
revenged  of  him,  and  would  puH  down  and  fire  the  whole  house  'i  he  did  not  give  him 
more  money,  and  bid  him  this  exbibitant  fail  at  his  peril. 

Fcurthty,  This  exbibitant  ftirther  saith,  that  from  the  very  many  vfoleat  deolarations 
made  by  the  said  C.  D.,  he  this  exbibitant  is  under  great  fear,  dread,  and  apprehen- 
sion of  some  violent  mischief  being  done  unto  him  by  the  said  C.  Ih,  and  that  by  reason 
thereof  he  this  exiiibitant  is  obKged  to  keep  withui  doors  in  order  to  prevent  his  potting 
his  said  threats  into  execution,  and  this  exbibitant  is  in  great  danger  of  having  hu  house 
set  on  fire  and  burnt  by  him  the  said  C.  Jh,  as  he  this  exbibitant  apprehends  and  verily 
iMtlieves. 

fifthly,  This  exhH)itant  further  saith,  that  from  the  very  many  threats  and  dechra- 
tions  made  by  the  said  C.  D>,  and  from  the  advanced  age  and  weak  state  of  health  of 
this  exbibitant,  in  consequence  of  his  great  fear,  dread,  and  apprehension  for  his  safely, 
he  was  at  the  time  last  i^esmd  taken  extremely  ill,  and  hath  continued  so  ever  since, 
and  been  attended  by  a  physician. 

Lastly,  Tbu  exbibitant  saltb,  that  he  goetii  in  danger  of  luA  Ufe,^  and,  o(  havioff  his 
house  set  on  $re  from  the  said  C.  D.'s  thceats,  a;id  therefore  he  requifetb  sureties  of  the 
peace  of  the  sisid  C.  D,,  not  through  anv  i9iaii<;e,  hajtfed,  or  ill  wUl  towards  th^said.C*  D, 
but  merely  for  the  preservation  qf  bis  life,  family,  and  property  Cdoiik  danger. 

Sworn,  &c.  iit.  A* 


Artides  of  the 
peace  exhibited 
at  the  quarter 
sessions  by  a 
wife  against  her 
husband. 


Middlesex,  to  wit :  Articles  of  the  peace  exhibited  by  £.  the  wife  of  C.  Di,  of  the  pa- 
rish of ,  in  the  county  of  Middlesex,  carver  aod  ^lder>  against  her  husband  llie  said 

C.  D.  at  the  general  quarter  sessions  of  tlie  peace,  held  at  the  session's  house  on  Cierit- 
enweU-green«  in  and  for  the  said  county,  oOf  d(c. 

jpiri^,  This  exbibitant  upon  her  oatii  saith,  that  she  was  uaKried  tp  the  said  C«  p.  ipt 

the  month  of  -: — •  a.  d. ,  and  that  since  hex  marriage  the  said  C*  0»  liaa  aa- 

peatedly  abused  and  ill-treated  her,  without  any  provocation*  and  threatened  l»er  Hlif* 
aod  that  once  in  particular,  not  long  before  this  cxj^ibitant  was  bcoughi  to  b^d^  th^  said 
C  D.  said  that,  &c.  [stating  the  tlireat.l 

Seoon/U^,  This  exbibitant  fiirther  saiib,  tliaA  t^Q  said  C.  P.  hath  ihM|uen%  HM;l(f<l 
her  this  cxhibitan^,  and  oliierwisc  ilt-treatcd  her,  ioso^fuich  tl|at  sh(«  ha5  lieeo  S0vei;Bl 
times  obliged  to  seek  shelter  with  her  child  in  her  father's  house,  and  had  it  not  been 
for  her  parents  she  should  have  wanted  for  victuals  and  drink  and  the  comrapn  neces- 
saries of  life. 


{q)  Hawk,  b,  1,  c.  60,  s.^ 3  \  Burn's  J.  I^nreti^  Peace,  IIL 
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iDteTfeK,  (r)  or  if  the  ease  be  of  oMeimt  importenee  80  to  be  CHAP.  vm. 
fit  Sat  tbe  immedisle  inlefffoKiice  of  the  CouTt  of  Kmg*8  Bench,    ot  fe^^nt 
then  die  statute  SI  Jac.  1^  c»  8^  legaktea  tbe  prooeediDg,  and     li^aut, 
enacisy  that  pvoeeaa  of  the  peace  or  flood  beba¥ioiir  aliall  not  be 
giaaled  either  of  the  Court  of  Chancery  or  the  Kuig*9  Bench, 
but  upon  moHmt  m  open  eooit,  and  declaration  in  writing  and 
upon  oatfi,  to  be  exhibited  bj  the  party  deririi^  rach  proeei9, 
of  the  cames  for  whkh  inch  proceas  shaB  be  granted ;  Ae  no- 
tion and  dedamtion  to  be  indorsed  on  the  back  of  the  writ; 
and  if  it  shaH  afterwards  appear  that  the  causes  are  untrue,  the 
Court  may  order  costs  to  tiie  party  grieved,  and  eonnwt  the 
applieant  til  paid. 

Tu^jaifi$€hfs  in  the  Kmg's  Bench  are  to  be  framed  substan- 
tially in  the  same  tenna  as  those  at  sessions,  and  nust  psortieularly 
state  the  past  as  weM  as  future  personat  danger,  and  other  eircnm- 
8tances.(«)    The  form  is  usually  as  in  the  note,  (r)    The  articles 


Thirdly,  This  exhibitant  further  sattb^  that  on  the  25tb  day  of  October  last,  w  the 
the  exhibitant  and  the  said  C.  D.  were  comhig  home  in  a  coach,  the  said  C.  D,  grosslv 
abused  this  exhibitant,  and  scratched  Iier  arms  in  a  cruel  manner,  and  that  he  strock 
her  a  violent  blow  on  her  hct,  which  caused  her  nose  to  bleed  and  her  eye  to  become 
blood*shotten,  and  that  she  suffered  great  pain  tfierefrom  for  several  dajs  afterwards* 

Fourtkbf,  This  exhibitant  further  saith,  that  on  or  about  the daj  of r  last» 

tbe  said  C.  D.  threatened  the  life  of  this  exhibitant  and  her  child,  and  spat  in  the  said 
cxhibilant's  face  30  or  40  times,  sajing  that  if  she  offered  to  cry  out  or  make  any  the 
least  alarm,  he  would*  run  the  carving  tools  in  her  body. 

Lattly,  This  exhibitant  satth,  that  she  goeth  in  great  danger  of  her  life  from  tlie 
threats  and  ill  treatment  of  the  said  C.  D*.,  and  therefore  she  reqaireth  sureties  of  the 
peace  of  the  said  C  D.,  not  through  anv  hatred  or  malice  or  ill-will  towards  the  said 
C  D,,  but  merely  for  the  preservation  of  her  life  from  danger.  C.  D. 

Surrey  :  At  the  general  quarter  sessions  of  the  peace  of  our  sovereign  lord  the  kin^  Form  of  articles 

holden  at  Guildford,  in  and  for  the  county  of  Sorrey,  on ,  the  —  day  of »  ^f  ^  neace 

in  the  third  year  of  tlie  reign  of  king  William  the  Fourth,  A,  B.  of  tbe  parish  of ».  ^^  atUieSur- 

in  the  county  jf ,  carpenter,  prays  security  of  the  peace  against  C.  D.  of,  &c         seswons  to 

peelmaker,  £>r  fear  of  losine  his  life  or  receiving  some  bodily  harm  from  tbe  said  C.  D.  k*  «xl|ibited  on 

Flnt,  This  exhibitant  saith,  that,  &c.  &c.  [same  in  other  respects  as  in  tbe  preceding  parchment. 
Ikvms.J 


(r)  Rar  V.  Watte,  t  Burr.  780. 


[sj  See  requisites,  21  Jac.  1,  c.  8,  ut  supra.    Of  Easter  Term,  in  the  third  year  of  Articles  of  tbe 
tbe  reign  of  King  William  the  Fourth,  England.  '  peace  exhibited 

Articles  of  the  peace  exhibited  by  £.  B.  wife  of  A,  B,  of,  &c.  gentleman,  against  the  by  a  wife 
said  A,  B.  her  husband,  through  fear  of  death  or  of  receiving  some  great  bocnly  harm,     sggiiut  her  has- 

Ffrstp  This  exhibitant  on  her  oath  saith,  that  she  hath  been  married  to  the  said  A,  B,  band  in  the 
for  the  space  of  six  years  and  upwards,  and  that  for  the  space,  of  one  year  and. ten  King's  Bench.* 
months  before  the  1st  day  of  November  last  past,  the  said  A,  B.  hath  treated  this 
exhibitant  with  great  crtielty  and  barbarity,  and  without  any  provocation  whatever 
from  this  exhibitant,  and  in  particular  hath  frequently  during  die  time  last  aforesaid^, 
strock  and  threatened  to  stnke  this  exhibitant,  and  dragged  her  about  his  dweOlng- 
hoQse. 

Seeondly,  This  exhibitant  on  her  oath  sailht  that  the- said  A,  B.  having  made  a  yoy- 
agp  to  the  East  Indies,  returned  on  or  about  the,  &c.  and  soon  alter  hia  return  com- 
mienced'  or  renewed  an  acquaintance  with  a  woman  who  was  known  by  the  name  of  £>» 
with  whom,  as  well  as  with  other  women,  the  said  A,  B*  frequently  cohabited,  as  this 
exhibitant  hath  0reat  reason  to  beliave^  this  exhibitant  having  known  the  said  woman 

*  'TrriwiMwuliiHIP^il^'irnlhir'hinirllrr  Tin  rrffifr  riirr^l  ^^r  k}\  liT.  jmrfmii 


683.  PREVENTION  OF  INJURIES 

CHAP.  vni.  must,  by  the  terms  of  the  above  act,  be  verified  by  the  oadi  of 
OF  Injub'm  *^  exhibitant,  (0  or  by  affirmation  of  a  quaker.  (»)  This  oath 
LBOALtY.  or  affirmation  should  not  be  entitled  with  any  names,  though  affi* 
davits  in  answer  must  be  so  entitled,  (x)  In  general  it  is  advis- 
able to  have  corroborative  affidavits,  but  no  affidavit  in  coti- 
tradiction  of  the  facts  respecting  the  battery  or  injury,  and 
threat  of  repetition,  are  to  be  received,  as  they  are  to  be  taken 
to  be  true  until  negatived  through  the  medium  of  an  appro- 
priate prosecution ;  (y)  but  an  explanation  of  ambiguous  parts 
of  the  exhibitant's  affidavits  may  be  received;  {z)  and  it  should 
seem  that  affidavits  showing  direct  evidence  of  express  malice 
on  the  part  of  the  applicant,  such  as  a  declaration  to  that  eflfect, 
though  not  of  inferred  malice  collected  from  general  reasoiung 
or  collateral  circumstances,  may  be  received,  (a) 

The  Court  of  King  s  Bench  may  require  a  Recogmzattce  with 
sureties  to  keep  the  peace  for  any  term  of  years  (and  which 
they  may  afterwards  reduce  (6))  or  generally,  in  which  case  it 

called  by  the  name  of  £.  shut  mto  the  said  il.B/s  bed-room,  where  the  hath  remained 
with  hira  several  hours.  And  this  exhibitant  sailb,  that  the  said  A,  B.  compelled  Ibis 
exhibitnut  to  reside  in  mean  lodgings,  diflfercnt  from  his  place  of  residence,  and  that 
whenever  this  exhibitant  ventured  to  go  to  tlie  said  A,  B.*s  chambers  to  espostakle 
with  him  on  his  ill  treatment,  he  hath  beaten  or  tlircatened  to  beat  this  exbibitant; 
and  this  exhibitant  sailh,  that  at  one  time  in  particular,  during  the  time  last  aforesaid, 
the  said  A,  B.  did  with  a  violent  blow  knock  this  exhibitant  down  in  the  said  cham- 
bers, and  that  this  exhibitant,  in  consequence  of  the  said  blow,  lay  senseless  for  a 
considerable  time. 

Thirdly,  This  exbibitant  on  her  oath  saith,  tliat  by  means  of  the  cruel  treatment  of 
the  said  A,  B,  before  set  forth,  and  particularly  of  his  having  at  divers  times  within 
the  space  of  three  months  last  past,  as  this  exhibitant  hath  been  informed  and  believes* 
threatened  to  seise,  confine,  beat,  maim  or  ill  treat  this  exhibitant ;  she,  this  exhibitant, 
is  put  into  the  utmost  fear  and  danger,  and  verily  believes  that  the  said  A,  B.  will  pat 
his  said  threats  into  execotion,and  will  do  this  exhibitant  some  bodily  hurt,  and  Uierefoffa 
this  exhibitant  is  prevented  from  going  out  upon  her  lawful  occasions  until  she  cui 
obtain  that  protection  from  the  laws  of  this  country  which  this  honourable  court  has 
authority  to  grant  And  this  exhibitant  further  sailh,  that,  she  is  now  under  great  fear 
and  apprehension  that  the  said  A,  B.  will  take  the  first  opportunity  of  doing  thb  ex- 
liibitant  some  bodily  hurt,  unless  he  is  restrained  therefrom  by  this  honourable  oourt* 
and  therefore  this  exhibitant  most  humbly  craves  that  the  said  A*  B.  may  be  ordered 
by  this  honourable  court  to  find  sufficient  sureties  for  keeping  the  king's  peace  towards 
this  exhibitant. 

Lastly,  Tliis  exhibitant  saith,  that  the  doth  not  make  this  complaint  against  the  said 
A.  B.  through  any  hatred,  malice  or  ill  will  which  she  hath  or  beareth  towards  htia, 
but  merely  for  the  preservation  of  her  life,  and  also  of  her  person  from  bodily  bam. 

The  above-named  E,  B«  was  sworn  to  the 
truth  of  the  above  premises,  on  Saturday  next 

after ,  in  the  third  year  of  ilie  reign  of  King 

William  the  Fourth. 

By  the  Court. 


(0  Rex  ▼.  Gnen,  1  Stra.  5f7 ;  S  Mod.  case,  13  East,  in  ;  Sutton  ▼.  JotosiM^ 

243.  IT.R.504;  B«xv.  P«nMif,S  Burr.006; 

(ii)  9  Geo.  4,  c.  52.  S  Burr.  1932. 

(x)  Rex  V.  Lewis,  1  Stra.  704 ;  Betan  (s)  Rex  v.  Deherty,  13  East,  174,  note. 

V.  Sevan,  3  T.  R.  eOl ;  King  ▼.  CoU,  6  T.  (a)  Dick.  Sets.  504 ;  Imd  Vam£% 

R.  642.  13  East,  171. 

(y)  Dick.  S«n.  504;  see  lord  ViM't  (b)  Rex  ▼.  Bmm,  1  Tcm  R.  760. 
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contiaues  during  life ;  (c)  and  where  the  party  required  to  give   CHAF.  VIII. 
the  security  is  aged  or  ill,  or  at  a  distance,  the  court  will  au-    o**^^",^^ . 
thorize,  and  by  mandamus  command,  local  justices  to  take  the      lioallt.- 
recognizance  specifying  the  form,  (d) 

The  Chancellor  is  by  the  comnron  law  a  conservator  of  the  B  v  the  Chan* 
peace,  and  may  award  precepts  and  take  recognizance  of  the  ' 
peace,  (e)  and  upon  oath,  and  proceedings  regulated  by  ihe 
before-mentioned 'Statute  and  SuppUcavit,  he  is  expressly  au- 
thorized to  require  sureties  of  the  peace.  (/)  But  sureties  in 
that  court  are  not  so  frequent,  unless  wheii  connected  with 
some  other  pending  proceeding ;  many  instances  of  that  pro- 
ceeding are  however  to  be  found,  (g)  It  is  said  that  a  suppli- 
cavit  has  often  been  granted  by  the  court  upon  articles  filed  on 
oatli  by  a  wife  of  assault  and  battery,  and  that  the  party  goes 
in  fear  of  her  life,  (A)  and  a  case  of  that  nature  has  recently 
occurred,  (c)  But  in  some  cases  the  writ  has  been  refused, 
and.  the  party  directed  to  apply  to  justices  of  the  peace,  (i) 
To  grant  the  writ  the  articles  should  not  be  in  the  general  form 
as  fearing,  "  being  threatened,"  &c.  but  some  fact  must  be 
shown  on  which  the  fear  is  grounded.  (/)  This  court  will  only 
bind  a  husband  for  his  good  behaviour,  and  will  not  remove  his 
wife  from  him;(i»)  and  in  this  court,  as  at  sessions  and  in  the 
Court  of  King's  Bench,  the  defendant  will  not  be  discharged 
on  an  affidavit  contradicting  the  facts,  without  showing  combi- 
nation and  contrivance ;  {n)  but  it  is  usual  to  discharge  the 
defendant  at  the  end  of  a  year,  unless  repetition  of  personal 
injury  appear,  (o)  With  respect  to  the  required  sureties  they 
have  been  some  time  reduced,  (p)  and  the  master  has  been 
directed  not  to  be  strict  as  to  the  abilities  of  the  sureties,  (q) 

It  is  principally  on  the  part  of  a  toife  against  cruelty  and  Articles  on  be- 
personal  injury  from  a  husband  that  articles  of  the  peace  are 
exhibited,  (r)    Where  such  an  application  is  founded  on  good 
ground,  it  is  considered  so  necessary,  that  an  attorney  employed 

(c)  Hawk.  b.  1,  c.  60,  s.  15 ;  WilUi  ▼.  MAd.  Ch.  Fr.  11 ;  see  forms*  Twrneeliffk** 
Bridge*,  8  Bar.  &  Aid.  f  78.  ca$e,  1  Jac.  &  W.  348. 

(d)  Rex  V.  Jhwnuuter,  1  Bla.  R.  f  S3 1  (<)  Res  ▼.  BrinUw,  1  Mad.  Ch.  P.  11. 
2  Ban*.  1039,  S.  C. ;  and  Rex  ▼.  LewU,  9  (m)  Ex  parU  King,  Ambl.  333 ;  t  Yes. 
Sera.  835.  678. 

Id.  ibid. 


(c)  1  Mad«  Cb.  Prac.  «.  (n) 

m  Bora's  J.  Soreties,  Peace,  III.  6c         (o) 
iT.  parte  i 


Baptum  T.  Baynwn,  Amb.  63  ;  Ex 

VlT. '  parte  Sir  Richard  Grenenor,  3  P.  Wins. 

(g)Ste  1  Mad.  Ch.  Pr.  11,  and  the  103;  Fitzg.S68. 

c«8e8*tfaere  collected  ;  t  Chit  £q.  Dig.  (p)  Ex  parte  Sir  R.  Grmenar,  3  P; 

titPrectke,  xdii.  5,  WritofSapfilicavit,  Wms.  113.     As  to  the  amoant  of  the 

1160 ;  Beame's  Orders,  39,  when  and  how  soreties  iu  seneral,  see  TurmmUffift  cote, 

to  be  granted.  1  Jac.  &  W.  348. 

.  (h)  Debbin'i  ease,  3  Vesey  &  Bea.  18< ',  (9)  Ex  paru  King,  Ambl.  240 ;  1  Mad. 

TemnecM^i  eate,  1  Jac.  &  W.  346.  Cb.  Pr.  It, 

idmecKJVs  cose,  1  Jac  &W.  348..  (r)  See  liutances,  Bern's  J.  Sorelj^ 


sj 


CUtvenng*$  eeu,  t  P.  W.  SOS  \  1     Peace,  II. 


GiUP.vin.  hf  Ibe  wfe  te  instilttte  woh  a  pffoceedl^ 

or  IxmM  °^y  *^"^  ^^  ^^  ^  ^  ^^^^  '^  pvofaBflftoMl  aMiiiiiitMWf  M 
x^ioA^Mt.  upon  kk  fflUHWtr,  wd  sa  gtrmmly  doM  tlia  kw  infljF  his 
tract  to  pay,  that  it  will  not  alk>«  radeBoe  t^  vehnt  the  ■ 
tMD.  (#)  Gieaenllgp  apaakin^^  wk(oa  hf  a  long  caona  af  ei«ekjr 
CO  tha  part  of  the  huohand  the  pomikiktf  of  tha  wifr  lafliii^f 
wih  him  haa  haeoma  hopalass,  a  snit  &i  tibe  apkitaal  cawta  fer 
a  diTOKce  aad  ahmoay  aams  dia  aMure  pamaaniA  and  pialeaaUD 
JBtmad^.  (i) 

U  tha  aftaisiage  ha  cfafwited^  tha  eoart  wiM  atim  Am  lacaf 
aiaiiiaa  to  be  wosdad  ao aanot  to  adnk  tha  ka^  and  k iMa 
divaotod  to  be  aa  foUonrs: — To  kaep  tha  paaaa  lowarda  mar 
aaaeiaiga  teid  the  Idag  a«d  att  hk  liega  paai^  aod  part^^ 
toMoords  If.  i\^  who  hatb  exhSNiad  artiaka  of  tha  paai^  i^gsM 
hkn  the  said  </.  Ry  by  the  nana  of  jBL  B.,  wift  of  hfai  die  aaid 
J.,  and  that  ha  shall  not  depart  the  eout  vkho^  leave,  fte.  ^> 

ABathar  aioda  by  whkh  a  wife  may  ebtain  pietaetiaa  and 
indsed  a  dWoree  ob  aocount  of  tha  cmidfty  of  her  hunbapdi  k 
by*  proeeedkg  m  aft  eodbakaticai  eoaat^  and  whkh  we^wift 
k  the  next  Tolume.  (r) 


Somroary  relief      Whott  a  poirtr^  MMltaa0»  imjmgoMd,  whedmr  fessHy  ov 
!i:nt'"/HX«  iB^««%*  ^  ■•y  (except  in  oertek  coaea  o£  the  h^heet  crk»s, 

CfffpUt,  («)                                  |i|>IHI      ■!           ■         -    *i>'                  "^1        ■'*  ^                      P>        I   I        .■■II....      ■■■      ■■■■■,>                .    ■       i_ 

(i)  i4iite,  60;  Shepherd  v.  Mocftoui,  3  aa  macb  as  for  neccsaary  food.     With 

Campb.  3f  6 ;  tee  a  ease  in  equity  vpea  respect  to  the  deftnce  apon  the  hidici* 

the  sane  priiuaple«  n^m  proc^iaip  imdI,  as  the  defendant  knew  and  a|K 

were  sustained  against  the  husband,  Harrtt  proved  of  the  business  his  wife  carried  on» 

V.  Lm>  1  P»  Wms.  48t ;  and'  WiUtamt  lu  and  was  aware  of  the  prwucmiun»  wUhooft 

Fowiert  1  M.'CleU  &  "^oung,.  S69.  expressing  any  dissent  to  the  pbiolaCa 

If  a  husband  turn  his  wife  out  of  doorsy  defending  her,  I  think  a  promise  may  be 

and  it  is  neoassary  for  her  safety  to  «»>  fairkf  inferrad  ontha  partofitheMii 

liibit  articles  of  the  peace  against  him,  he  to  pay  the  plaintiff  for  his  labour  in 

is  liable  to  an  attorney  employed  by  her  ducung  the  defenoe. 

for  that  ^IMMCh.    Wfcare  a  wife  waa^  in?  'die  plaiiiiilf  had  a  wMdwtkfi>r 

dieted  for  keeping  a  disorderly  house,  demand. 

which  she  had  done  with  her  bosbaud's  Ganmw,  S.  6«  and  Reader  fer  phiiilMF; 

c^Dourreoce :— 'Ueid»  that  he  was  liable  to  Topping  foi;  defeudaait.  Shijpherd  v*  Ifso-  • 

an  attorney,  whom  she  employed  to  de-  houlf  iupra, 

fend  her,  and  by  whom  he  Knew  that  she  Whenever  the  husband  caoarleatly  tuns 

waa  dofendad,  aisay  his  wife,  ha  is  liaUn  fer  noMaaaiics 

Lord  Ellenborough. — The  defendnot's  supplied  to  hejr ;  Thtmfmn.  ih  ffimi^  a 

liability  for  Ilia  first  pui  of.  the  charge  Qmr.  tSTT.    MUtt^  if  ha  do  so  for  jmi 

will  depend  upon-  the  necetpily  for  eihi-  cause;  Btm  ^T^ea^t  SAwyn^JSL  9^tA^ 

biting  articles  of  the  peace  against  him*,  edit.  290. 

If  that  proceeding  was  uncalled,  for,  his  (t)  Legardo  vwJakMm^aVmjon.afia. 

wife otrlaittly  ooald  not  valMi  him  liaUe  (u}  fl^¥.>Bapilri4g»  eScr..ta8|. 

foB  the  eipan90^(AMw(^  inenwttd.    Bnt  i£  M  See  also  anU,  59. 

she  was  turned  out  of  doors  in  tbfi  masmr  4«)  Soe  in  genaralCoob.Mgi  Baa  ihU ; 

scaled,  shoeawitd  along  with  he^•  oradit  Bam.  J»  titte.HnheM/Coqiaas  1  ChiWCi^ 

foiv wbatovop  her  pmsenraiiDn  aod.  safety^  h.  US  UttS^i  U.  fd  ediu  tSft;  3.06^ 

ra^irad..    Sh»  had. «  rxghi  to  appenl  i«  a  149  to  tflg,  a<d  notaa;  Criiifi|fs  mm, 

the  law  for  protection,  and  ahe  asuft  hate  2  Swanst.  56,  &c. ;  Tidd,  9th  odil»  aiW*— 

tb» aevia  of  appMdis^  ef eotnally «    She     949^;  Tht  Kkig-f* » 1  CkiU.ll.  130 ; 

might,  therefore,  charge  her  biwhaoA  far  Ret  r.  Skm,  eXhmk  4  °   ^ff^i:  TT-fraii 

ihaaMMiiry  aaiauia^tlwbpraMDedliig  pwtiii*  tik.  m 


I^Y  LSaAi  AVTB^ITX. 


inv^aligfition  of  the  caua^  of  imprisoQui^QA  by  ^suwg  i^  iw(  of  ^*i][,]^^|S^ 

ox  ow  of  the  wii^ior  co^rt8»;  wua^  ifx  crvwMi  Q%1W  ib» 
Court.  €^  S^iag'Sk  Qeoch  in  <efr»i  ^901^,  or  xiow  befiyre  oii^  ff  4b(»^ 
judges  or  t>a?0U8  in  vacation^  an4  wlu>  viU  ^h^^^lWW^  if  tbf 
uupcwMHoent  were  whoQy  illegal  imiae^uitely  ducbyigrge  hiuv 
or  wheQ  legal,  unless  ia  the  excepted  ^asei*  haft  hm  o^  b^a 
findiog  adequate  sureties  toi  be  forthooviiiig  at  a  future  tjune  to 
receive  his  tri^  fojr  tbo  supposed  offeoiQe.  (y)  Lioffdi  Cgjke  md 
I^ord  Hale  89y»  '^  %  v];i;ti^  of  the  statute  of  Magna  C^t^, 
and  indeed  by  l;he  commnk  ifwtt  ap  habeas  corpi;vi  bi  pcimi9M 
cases  may  issue  out  of  the  Chancery  at  all  times  of  the  y€Mk 
even  in  the  vacaUfm;  but  that  at  common  \^w  neilbor  |he 
King's  Si^Ach  nor  ComxfK>u  Plea%  qould  g^ra^t  that  wnt  bu/t  in 
^ena  <iW^"  ( j^)  The  ^ai>eaa  Coi^pua  Ac^  &!  Car..  9,  q«  ^a  v«# 
therefore  passed  to  enable  and  require  any  judge  or  baxo^  ja 
foacatUm^  in  case  of  imprisonment  for  any  crfifli4fia4  or  snppK^iped 
criminal  patter,  excepting  cas^  of  treason  or  felony  ]^k»kd^ 
and  specially  expressed  in  the  warrant  of  comraitmettt,  to^  m^. 
t]bbe  writ  as  therein  mentioned,  (a)  IthasbeeniObseniedtbiattbAt 
^tutewas  designed  not  sp.much  to  Qon&r  mm  ri^kU  on  thc^siM^ 
jeet  as  to  provide  new  remedies  if>x  ancient  rights  and  to  ^timA 
the  previously  existing  com|uon  lav  power  of  the  CkftnceH9r  ta 
issue  an  habeas  in  cnmniU  cases  in  the  u¥:(dUnh  to  ^daii^jif4gfift 
and  baron9»{b)  But  as  that  statute  on^  applied  to  iinpriaenwenta 
for  supposed  crimen  it  was.  found  ne^^ssary,  by  56  Qeo*  3^  o*  10(^(e) 
to  extend  the  power  of  issuuqg  an  habeas  corpus  ia  ya^p^on  to 
other  cases  of  imprisonment  and  to  all  in>prisonmen<yi>  exQspting 
for  supposed  crime  and  impri^onnients  for  d^bt  or  by  pr<9MSSi^ 
t«.  e.  knqful  process  in  any  civU  ^Utf  and  which  a»y  judge  {d).  or 
baron  of  the  superior  oouzt^  is  requited  by  that  act  to-i^^ue  in 
V0catwu^  "  upon  complaint  m^de  by  oi  on  the  beb^  of  |he 
par^  confo^d  or  restrained^  if  it  shaU  appear  by.  qffidavU  or 
cfffirmation  that  there,  is  aprobablfi  4im(  reaeomMe  gP09mdj9f 
mph complaint"    These  statutea  only  extend  tbi^ common Um* 


(y)  See  ante,  6M,  note  (x). 

<>>  Co.  Liu  SI,  tSf ;  «  Uiik,  ]?•  C. 
147;  Cnmley^s  cue,  2  Swaiist  1,  48; 
Buck,  364,  S.  C. ;  where  see  a  clear  ex- 
position of  the  Habeas  Corpus  Act»  31 
Cv.  9j  c.  S.  Tbe  QliAUQcUor  now  seldom 
ej^ercisfs  liia  jurisdiction  upder  the  31  Car* 
2,  c  2;  2  Mad.  Cb.  Pr.  711.  See  obser- 
TaUpu  as  to  whether  tb«  Ch^np^Uor  bas 
JQc^ctioo  b^  l^abeas  out  ol  t^r«,  I/jfimi 


▼.  Bknkin,  1  Jacob's  R.  254. 

(a)  See  tbe  Uab^ta  Corpus  M^  ChU. 
Col.  Stat.  tit.  False  Imprisonment,  340  to 
349. 

(6)  Crowley*s  com,  2  Swanst  8. 

(c)  So9  Uuk^  act,  C)HI»  ^eU  ^M-  347, 
348. 

(d)  It  wia  1)0  obwcfod.  Unit  U^  ^t 
dq^jiQti  iian^  tlifr  ClKV^or* . 


^86  PERVfiNTIOM  OF  IKJURIES 

CHAP.  VIII.  power  of  the  court  in  term  time  to  each  judge  in  vacation,  and 
OT  iN^^riM  **  ^^  ^^  necessary  to  refer  to  the  common  law  jurisdictioD, 
LTsoALtT.  which,  in  all  cases  not  expressly  provided  for  by  the  acta,  is 
impliedly  extended  to  and  regulates  the  proceeding ;  and,  there- 
fore, though  the  statute,  81  Car.  2,  c,  2,  is  silent  as  to  any  affi- 
davit, it  seems  that  the  party  applying  for  the  writ  must,  in  all 
cases,  show  to  the  judge  by  affidavit  a  probable  and  reasonable 
grouhd  for  issmng  the  writ.{e)  The  statutes,  however,  add 
important  regulations  and  impose  heavy  penalties  for  disobe- 
dience of  those  regulations,  and  if  a  judge  wrongfully  refuse  the 
writ  when  he  ought  to  .grant  it,  he  incurs  the  penalty  of  5002. 
and  costs,  even  if  his  denial  proceeded  on  the  most  honest 
doubt.  (/) 

The  31  Car.  2,  c.  2,  requires  that  the  writ  shall  be  obeyed 
immediately.  It  enacts,  that  any  person  committed  or  de- 
tained for  any  crime,  unless  for  felony  or  treason  piainfy 
expressed  in  the  warrant  of  commitment,  or  any  one  on  his 
behalf,  may  in  vacation  time  complain  to  the  Chancellor  or 
lord  keeper,  or  any  one  of  his  majesty's  justices  of  King's 
Bench  or  Common  Pleas,  or  barons  of  Exchequer,  and  who, 
upon  view  of  the  copy  of  the  warrant  of  commitment,  or  upon 
oath  that  it  has  been  denied,  is  authorized  and  required,  upon 
request  made  in  writing  by  such  persoh  or  any  on  his  behalf, 
attested  and  subscribed  by  two  witnesses  who  were  present  at 
the  delivery  of  the  same,  (g)  to  award  and  grant  an  habeas 
corpus  to  the  delivering  officer  returnable  immediately,  and 
who  is  to  return  the  same  within  the  time  prescribed,  and  the 
judge  within  two  days  after  the  party  has  been  brought  before 
him,  is  to  discharge  the  prisoner,  taking  his  recognizance  with 
sureties  for  his  appearance  in  the  proper  court,  unless  it  shall 
appear  that  the  prisoner  has  been  imprisoned  on  legal  pro- 
cess, order  or  warrant  for  a  matter  or  offence  not  bailable. 

The  66  Geo.  3,  c.  100,  reciting  that  the  above-mendoned 
act  is  confined  to  imprisonments  for  supposed  crime,  extends 
the  power  of  issuing  a  writ  of  habeas  corpus  in  vacation,  and 
eliacts,  that  where  any  person  shall  be  confined  or  restrained 
of  his  liberty,  otherwise  than  for  some  criminal  or  supposed 
criminal  matter,  and  except  persons  imprisoned  for  debt  or  by 
process,  (t.  e.  legal  process,)  in  any  civil  suit,  any  judge  or 


(e)  See  pate,  691 ;  and  see  HobhM$e's  writ  of  bab«iM  corpus  In  the  vACaticH,  and 

etut,  S  Chit  R.  S07  $  lldd,  9th  edit.  347.  not  to  a  refusal  iu  term  time.  Hawk.  b.  2, 

(/)  CrowUy't  cme,  2  Swanst.  11»  12}  c.  15.  s.  24, 
Ward  ▼.  SneU^  1  Hen.  Bla.  10.  The  500/.         (g)  The  form  of  JRefuetf  as  reqniicd  b/ 

penalty  only  applies  to  the  refasal  of  a  31  Car.  2,  c.  2,  s.  3,  may  be  as  poti,  691. 
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baron  is  thereby  required^  ''  upon  complaint  made  to  him  by  CHAP.  VIIL 
the  party  so  confined  or  restrained  on  his  behalf^  if  it  sbaU  ^*  i^""^ 
appear  by  affidavit  or  affirmation  that  there  is  probable  and 
reasonable  ground  for  such  complaint,  to  award  in  vacaiiam 
time  a  writ  of  habeas  carpus  ad  subjiciendum,  returnable  im* 
mediately;'*  and  that  although  the  return  to  the  writ  should  be 
sufficient,  it  shall  be  lawful  for  the  judge  or  baron  to  examine 
into  the  truth  of  the  facts  set  forth  in  such  return  by  affidavit 
or  affirmation,  and  to  do  therein  as  to  justice  shall  apper^ 
tain  :  (h)  and  if  the  propriety  of  the  imprisonment  shall  appear 
doubtful,  he  may  in  vacation  refer  the  matter  to  the  court  in 
the  next  term,  and  take  bail  in  the  mean  time;  but  the  court 
in  term,  time,  or  a  judge  in  vacation,  should,  in  case  the  impri* 
sonment  were  manifestly  illegal,  discharge  the  party  or  bail 
him.  (i)  If  the  party  have  omitted  to  apply  for  two  whole 
terms,  then  he  is  not  entitled  to  an  habeas  corpus  returnable  in 
vacation ;  (J)  then  the  acts  contain  regulations  compelling  ex* 
peditious  proceeding  to  trial  in  cases  where  the  party  is  legally 
imprisoned. 

But  the  writ  of  habeas  corpus  does  not  issue  as  a  matter  of 
course  upon  application  in  the  first  instance,  whether  the  appli- 
cation be  at  common  law  or  on  the  statute  81  Car*  2,  c.  2,  but 
must  be  grounded  on  qffidatit  of  a  probable  reasonable  ground 
for  the  complaint,  and  that  it  is  made  by  or  on  the  behalf  of 
the  person  imprisoned;  {k)  and  upon  such  affidavit  the  court 
are  to  exercise  their  discretion  whether  the  writ  shall  *or  shall 
not  issue.  (/)  A  commitment  of  a  lunatic  or  by  the  house  of 
commons  for  a  contempt,  is  not  for  a  crime  within  the  31  Car.  9, 
c.  S;  (Q  and  it  has  been  doubted  whether  a  commitment  by  a 
justice  of  the  peace  on  conviction  in  a  penalty  under  the  excite 
laws,  is  for  a  crime  within  the  meaning  of  that  act.  (m)  By  the 
7  Greo.  4,  c.  48,  s.  17,  no  writ  of  habeas  corpus  is  to  be  granted 
for  prisoners  for  ofiences  against  smuggling  and  the  customs, 
unless  the  objection  to  the  proceedings  be  stated  in  the  affi- 


(I)  56  Geo.  S,  c.  100,  s.  3;  £*  ^taU 
BeteUng,  6  Dowl.  &  R.  200 ;  4  Bar.  & 
Crts.  136,  S.  C.  Aliter^  in  cases  ttrictlj 
criminal,  when  it  is  said  the  truth  of  the 
return  cannot  be  controverted,  Hawlc.  P. 
C.  113;  9  Bum's  J.  S6th  edit.  1085. 

(t)  31  €ar.  f ,  c.  2,  s.  3 ;  56  Geo.  3,  c. 
100,  s.  3. 

(J)  Id.  ibid,  sect  4. 

h}  Hohhouse't  cote,  3  Bar.  &  Aid.  420; 
2  Chit.  R.  207,  S.  C. ;  1  Chit.  Crim.  L. 
124;  see  form  of  affidavit.  Hand's  Prac. 
519;  4  Chit.  Crin>.  L.  ]$|, 

<0  Rer  y.  HtMwute,  3  Bar.  &  Aid.  420; 


2  Chit  R.  207,  &  C. ;  ButhsTi  cue,  2 
Jones,  13 ;  3  Bla.  C.  132 ;  Fortes.  140 ; 
Hand's  Prac.  73;  Tidd,  Prac  9th  edit. 
347 ;  1  Chit.  Crim.  L.  124.    The  31  Car. 

2,  c  2,  s.  3  &  10,  do  not  require  any  such 
oath  or  anj  proof,  and  therefore  the  ne^ 
cessitj  for  it  is  implied  bj  the  previous 
common  law  jyraetice,  and  for  the  reason 
stated  in  3  Bla.  Com.  132.    The  56  Geo. 

3,  c.  100,  s.  1,  expressly  requires  such  an 
affidavit  where  the  confinement  is  not  for 
a  supposed  crime. 

(«i)  HufUly  V.  Latcmbe,  2  B.  £(P.  530. 


PRKVCNWOH  M  ttHnXES 

CHiP.imL  dAnt(ii)  When  the  appKcition  is  to  induce  die  e<mit  to  Wl 
«v  iwvMw  ^  pi^^^i  <Mi  the  ground  that  the  60pposed  nrarder  or  felony 
MOMVLY.  mtm  Merely  Manslraghter  or  no  «ri«e  whttever,  the  appKcalmi 
•hoaU  be  supported  by  other  affidavits  than  the  prifloneT*s ;  (o) 
m  if  connitted  under  a  rule  of  the  court  of  King's  Bench,  {p) 
If  it  appear  acs  weD  from  the  return  as  from  the  accompanyh^ 
depeaitioM  and  proceedings,  that  no  c^g^SHoe  whmlever  fans  been 
oonanitted  amd  that  there  tt  no  ground  for  the  imprisonment^ 
it  should  aeem  that  the  court  would  at  once  discharge  the 
party  without  requiring  amjf  bail.  (9)  So  if  there  has  been 
delay  of  prosecution  of  a  criminal  case  beyond  die  time  men- 
tioned  in  the  act,  the  couft  will,  in  general,  immediately  ufter 
disoharge  the  prisoner  on  baU;(r)  but  not  if  the  Iriial  was 
dehyed  on  account  of  the  absence  of  the  prisoner's  witnesses,  (s) 
IF  a  corpus  d^fidi  appear  in  the  deposithms,  die  court  w3l 
remand  the  prisoner  upon  a  special  rute  or  bail  him,  although 
the  warrant  of  commitaoent  be  informaL  (I)  If  an  offbnoe  be 
dearly  diarged,  either  by  the  warrant  or  the  deposidon,  dien 
the  party  will  be  bailed  if  the  offence  be  bailable ;  («)  and  it  is 
said,  that  if  there  be  no  wmrami  of  oommitamnt  whatever 
showing  die  crime,  bail  will  be  invariably  accepted  however 
great  die  crime  may,  from  the  depositions,  appear  to  have 
been,  beeauae  an  offimder  should  always  be  carried  before  a 
justice  of  the  peace  before  he  be  committed,  (r)  But,  in 
general,  when  a  party  is  liable  to  be  detained  on  a  criminal 
ehai^ge^  the  court  vrill  not  inquire  into  the  manner  in  which  the 
caption  was  eflfected ;  (y)  and  in  a  recent  case,  where  a  party, 
against  whom  a  true  bill  for  perjury  had  been  found,  and  the 
chief  justice's  warrant  for  her  apprehension  had  been  granted, 
•  and  she  was  illegally  apprehended  on  the  continent  and  3le* 

gaily  brought  into  England  in  custody,  and  then  carried  under 
the  warrant  before  the  chief  justice,  and  committed  by  him  to 


(n)  S  Bora's  J.,  Ezcbe»  i05»  iit  and  31  Car.  2,  c  t,  s.  7 ;  Anmu  1  Ventr.  516. 

1089.  (i)  BtatuTi  eau,  S  M.  &  S.  4S8. 

(o)   Hea  ▼.  FrmkUn,  Cald,   S46{    1  (t)  Besr.MarkifS  Emtt^  169;  Em ^U 

tfch,  955,  S.  C.  KroHs,  1 B.  Ak  Cm.  t6f  j  Com.  Dig.  B^ 

>}  Burdett  ▼.  Abbott,  5  Dow'sRep.  199.  F.  1  to  10. 


[q)  Burdett  ▼.  Abbott,  14  Sast,  8«  ;  («)  Araniim  v.  Boyimmi  Amb.  64 ;  ficr 

Id.  94,  95 ;  B<x  ▼.  Duggar,  5  B.  &  Aid.  t.  Lord  Votamoro,  Co»b.  6. 

79^  Ex partoHiU^SCvMV. ^5.  The  (t)B4sr.Willm,%yriU.ibHiBeatoih 

51  Car.  i,  c.  f,  t.  5»  seems  to  soppose  that  eoit^  1  Sallu  347 ;  tod   putn^   and  kc 

bail  are  alwajrs  to  be  required  on  dis--  next  note(v)f    and  cases,  and  aa  the 

cbaf;giitt  the  party  oot  of  cnsto^y ;  but  judges  ef  King's  Bench  are  wirimti  afien 

the  SS  ueo«  3,  c.  100,  s.  3.  relating  to  im-  also  justices  of  the  peace,  whv  sboald  not 

prisonments  not  for  crime,  supposes  that  they  commit  lor  tiie  crime  dearij  bcfcve 

the  court  may  dUchargB  the  party  without  them  ? 

hail.  (y)  Rex  ▼.  Marh,  3  East,  167 ;  & 

(r)  lUxr,  Wyndham,  1  Stra.  4;  see  pmuKnm,lBM.UCn$,t^ 


BY  UaAli  AVTHaBITY. 


priion  for  want  of  bail,  the  court  lefused  to  dikhMrge  her  iiii  CBAP.  vm. 
habeas  eorpua^  on  the  groustd  that  she  had  been  ]ii]|iro|lerly   L*jIr*o*a« 
apprehended  in  a  foreign  country,  for  which  she  mi^t  recover     i.goAXAY. 
compensation  by  action,  (t)    When«  however^  a  permn  i^  enti- 
tled to  the  writ  on  the  ground  that  he  has  been  illegally  oon- 
mitted  by  a  magistoate^  the  judge  will  not  impoee  the  terms 
that  the  party  shall  not  bring  an  action  i^;ainst  such  naagis^ 
trate.  (a) 

It  will  be  obsenred^  that  both  the  acta  SI  Car.  Z,  c.  ^  s.  3,  ^y  ^^01°*  ^ 
and  S6  Qeo,  3,  c.  100,  s.  1,  require  that  the  appUcation  for  an  h^rmluibeM 
habeas  corpus  under  either  of  those  acts  be  made  by  or  on  ^'^^l^A?'^  ^ 
the  behalf  of  the  person  comnUtied  or  deiaimed,  oomfined  or  re^' 
tiraimd,  and  upon  his  wriiien  request  attested  by  two  wit- 
nesses; and  therefore,  in  general,  a  stranger  cannot  apply, 
and  it  must  appear  that  the  party  imprisoned  himself  requires 
the  writ.  (&) 

An  alien  enemy  cannot  have  this  writ,  the  relief  being  in 
that  case  by  application  to  the  secretary  at  war ;  (c)  but,  in 
general,  any  other  alien  may  have  Ihis  writ,  if  restrained  of  fab 
liberty,  (d)  We  have  seen  that  a  person  committed  for  a 
contempt  by  the  House  of  Lords  or  Commons  is  not  within 
that  act ;  ie)  nor,  as  has  been  said,  a  person  committed  by  rule 
of  court,  if)  But  in  general,  any  person  illegally  imprisoned, 
even  in  a  xnad-bouse,  may  by  this  writ  obtain  1^  release,  (g) 
If  it  be  doubtful  whether  a  person  is  confined  against  her 
inclination,  the  court  will  order  a  proper  private  examina- 
tion, (A)  and  where  a  seaman  improperly  impressed,  before  the 
two  years  of  his  imprisonment  had  expired,  applied  for  his 
discharge  within  the  time,  but  on  insufficient  affidavits,  the 
court,  although  after  the  expiration  of  the  dme,  upon  proper 
affidavits,  discharged  him.  (t) 

A  married  woman  may,  when  there  are  articles  of  separa- 
tion between  her  and  her  husband,  and  she  be  afterwards  con- 
fined by  him,  recover  her  liberty  by  this  writ,  made  upon  her  own 
application ;  but  the  affidavit  must  show  that  the  application  is 
at  her  instance,  (i)  and  unless  that  expressly  appear  the  courts 


ptrte  &itt»  9Bftrt  AcCrat.  US. 

fan»  fliU.  S  Cw.  &  P.  St6. 
^mman,  S  Soutb'«  R.  617; 
Ex  parte  Lmudown,  8  East,  98.   See  form 
•rre4atBt,jMit,691. 

(c)  ^Mi.   S  BJn.  &.  1334;    Bu  «. 
Stkkrer,  t  Bon,  765. 

(d)  HmetM  FfiMf'f  Mif,  3  EatL  195. 
(«)  BwF4^%y.SJbb9U,  14  East,  ]. 
Xj)  ii«c  ▼.  F/mmt,  8  T«  li.  3S4  i  Bac. 

Ab.  Habk  Corp.  B.  4;  Coa.  Dig,  Hab. 


Corp.C;  Bwrdeii  ▼.  Ahbat^^  SDow'a  R.199. 

(;)  li#jrv.  Ttxlmgltm^  %  Bun.  1115. 
We  Wa  Men  tbatif  comialUed  by  a  jat- 
tice  ander  tbe  39  ^  40  Geo.  3,  he  migbt 
be  bailed  by  a  judge,  qM§,  S70, 671. 

Qi)  Hottentot  Venut^i  eau,  3  East,  195. 

(i)  Eaiptute Bruce,  8  East,  t7. 

Ik)  Lady  Van^s  eate,  13  East,  173, 
and  aewtbUp  now  articles  of  separation  are 
roid,  eeti,  58 ;  but  see  qoaliiication,  WU" 
t^  f.  MwkeU,$Bn,  wad  Adolp.  743. 
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lkoally. 


CHAP.VQI.  will  not  interfere.  (/)  And  it  has  even  been  held,  that  if  a 
OT  Injuries  husband  apply  for  an  habeas  corpus  to  bring  up  his  wife,  his 
affidavit  mnst  state,  that  she  is  detained  against  her  will ;  (m) 
and  the  wife  could  not,  when  the  ancient  writ  de  homine  reple- 
giando  was  in  use,  have  it  against  her  husband.  (») 

But  if  it  should  be  sworn  by  a  third  person  that  a  married 
woman  is  so  closely  confined  and  ill-treated  by  her  husband  as 
to  preclude  all  access  to  her,  or  that  she  is  too  weak  in  body 
and  mind  to  obtain  an  affidavit  fr(mi  her,  and  that  she  is  suffer- 
ing in  health,  and  in  danger  of  her  life,  it  is  probable  the 
court  would  order  that  a  physician,  apothecary,  and  other 
proper  persons  should  have  access  to  her.  (o) 

In  the  case  of  an  Infant  Child,  the  father  may  have  thb  writ 
in  the  first  instance,  upon  his  own  affidavit  that  his  child  has 
absconded  without  his  consent,  and  that  ineffectual  attempts 
to  retake  him  from  the  custody  of  a  third  person,  who.  wrong- 
fully harboured  him,  had  been  made,  and  without  any  affidavit 
on  the  part  of  the  child  that  he  was  detained  against  his  will,  (p) 
A  child,  however,  who  wishes  to  return  to  her  parents,  may, 
on  her  own  application,  have  thb  writ,  as  every  individual 
might. (j^)  And  he  may  have  this  writ  in  case  of  cruel  or  per* 
sonal  iU  usage  from  his  parent,  though  in  general,  if  he  have 
property,  then  it  b  better  to  make  him  a  ward  in  Chancery, 
where  his  interests  can  be  better  protected  than  at  law.(r) 

But  in  the  case  of  Itffani  Apprentices,  there  must  be  an 
affidavit  that  he  is  detained  against  Ms  will,  and  the  court  will 
not  issue  the  writ  on  the  mere  application  of  the  master ;  (s) 


(0  Bx9  V.  MuU(«loii,  1  Chit.  R.  654 ; 
MiddkUm  ▼•  Uiddltim,  1  Jac.  &  W.  94. 

(m)  Etx  ▼.  Wuman,  S  Smith's  R.  617. 

(n)  Atiwiod  T.  AttuBood,  Pre.  Ch.  49t ; 
1  Had.  Ch.  P.  f  1. 

(o)  Hex  ▼.  Wright,  t  Burr.  1099;  but 
see  Rex  v.  MidMeton,  1  Chit.  R.  654, 
and  MiddUten  v.  MtddlOtm,  1  Jac.  & 
Walk.  94»  ante,  60. 

(p)  Itt  re  Pearum,  4  Moore,  366 ;  Rex 
V.  HopMiM,  7  East,  579. 

(q)  Rex  ▼.  Ckrke,  1  Burr.  606. 

(r)  Lyons  t.BUnldn,  1  Jacob's  R.  ^54, 
cnte,  64,  65,  69. 

(i)  Rex  V.  ReynoUU,  6  Terra  Rep.  497. 
If  an  apprentice,  aged  18,  Tolantarily  en- 
ter into  the  sea  service,  his  master  u  not 
entitled  to  a  habeas  corpus  to  bring  him 
up. 

Lord  Kenyon  C.  J. — "  Tlie  writ  ought 
hot  to  be  issued  at  the  instance  of  the 
master,  but  the  apprentice,  who  is  of  suf- 
ficient age  to  judge  for  himself,  should 
have  applied  for  it,  if  he  had  wished  it. 


By  comparing  the  diifereot  danses  of  Ihe 
act  of  Anne  toeetlier,  it  appears  that 
the  apprentice,  it  under  18  years  of  age, 
ought  not  to  t>e  impressed  into  the  king's 
service;  but,  according  to  the  l7lk  sec- 
tion, the  master  in  entitled  to  the  wagH 
earned  by  his  apprentice  after  the  a^  of 
18.  Suppose  this  apprentice  had  been 
taken  into  the  ser^ce  rftm^f  other  taaaUr, 
we  thouldnot  have  gramttd  an hakeae  cevfmt 
at  the  iattanee  tfkujint  aaajt^r,  but  ahamU 
hone  Ufi  Um  to  hi$  ^im  for  mdacmg  his 
apprentice:  then,  as  Car  as  respects  the 
questkm  before  thecoart,  it  is  imiaateriai 
-whether  the  appreintioe  be  now  in  the 
king's  service,  or  in  that  of  any  other 
master." 

Hex  V.  Edieards,  7  T.  R.  745.  One  Ga- 
briel, an  apprentice,  having  entered  Into 
the  sea  service  and  received  the  bountv 
money,  the  roaster  moved  for  an  habeas  to 
bring  bim  up  in  order  that  he  might  be 
restored  to  hiroj  then 

Percival  obtidned  k  rule  to  show  eaase 
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though  it  should  seem  that  the  chief  justice  may,  at  the  instanee  CHAP.  viir. 
of  the  master,  issue  his  warrant  to  'bring  up  his  impressed  ap-    qp'in^ u^aiM 


leoai.lv. 


prentice^  without  any  assent  on  the  part  of  the  latter,  (/)  If  it 
should  appear  by  the  return  that  the  apprentice  was  legally 
committed  for  running  away,  he  will  be  remanded,  (u) 

When  a  party  considers  himself  to  be  illegally  imprisoned,  Practical  pro- 
or  that  he  is  entitled  to  be  released  out  of  custody  on  finding  Shuli^a  wrUof 
bail,  if  he  be  imprisoned  on  a  charge  of  crime^  or  even  supposed  habeas  corpus. 
crime,  the  statute  31  Car.  2,  c.  S,  s.  S,  expressly  requires  that 
when  the  application  is  made  in  the  vacation,  the  judge  applied 
to  shall  have  view  of  the  copy  of  the  warrant  of  commitment 
and  detdner,  or  an  oath  that  such  copy  was  denied  to  be  given 
to  the  party  .imprisoned,  and  there  must  be  a  Request  in  writing. 
by  the  party  imprisoned,  or  some  one  on  his  behalf,  attested 
and  subscribed  by  two  witnesses,  who  were  present  at  the  de- 
livery of  the  same,  (^x)  and  thereupon  the  judge  is  to  issue  the 


why  the  writ  sboold  not  be  qoaahed  fuia 
imjurovidi  emtmavit,  on  the  ground  that 
this  application  was  made  by  the  master, 
and  iK>t  by  the  apprentice,  and  he  relied 
on  the  case  of  ncx  ▼•  Rtynoldt,  6  Term 
Rep.  497. 

Erskine,  eralrd,  contended  that  no  ap- 
prentice could  be  impressed  either  in  tnc 
army  or  navy  ;  that  it  was  even  part  of 
the  oath  taken  by  a  soldier  on  enlisting, 
that  he  was  not  an  apprentice ;  and  that 
if  the  apprentice  were  improperly  de- 
tained, the  court  ought  to  grant  a  hal)eas, 
either  at  the  Instance  of  the  master  or  the 
apprentice. 

But  the  court  said,  that  the  dbtinction 
was  properly  taken  in  the  case  cited,  that 
tlioogh  the  apprentice  might  obtain  the  writ 
the  matter  could  not,  for  that  its  object 
wut  the  proteciitm  cf  th$  Uberty  of  the  party. 
That  the  matter  was  not  without  a  remedy, 
for  that  he  might  have  his  action  against 
those  who  detained  the  apprentice,  after 
knowing  him  to  be  an  apprentice.  But 
they  added,  that  the  Lcnrd  Chief  Justice 
had  the  power,  under  an  old  statute  pass- 
ed in  the  reign  of  Henry  8,  of  granting 
warrants  for  the  bringing  up  apprentices 
in  this  situation,  and  that  Lord  Mansfield 
had  freoaently  eierdsed  that  power.  And 
Lord  Kenvon  added,  that  tlioogli  the 
Court  would  make  thia  rule  absolute,  to 
quash  the  writ  of  habeas  corpu8»  he  should 


issue  his  warrant  to  bring  Gabriel  before 
him  to  be  discharged,  unless  the  Admiralty 
agreed  to  release  him.  Rule  absolute. 

Expartt  Larudoum,  5  East,  S8.  Mar- 
ryat  moved  for  a  writ  of  habetu  corfrnt  to 
bring  up  the  body  of  J.  Lantdown,  an 
apprentice,  (one  who  wat  protected  from 
being  impressed  by  the  statute  J'S  Oeo. 
2,  c.  17,)  who  had  been  impressed  and 
taken  on  board  one  of  the  king's  sliips. 
But  he  slated  that  thia  application  wat 
made  on  behalf  of  the  matter,  the  appren- 
tice himself  being  willing  to  enter  into  the 
king's  service. 

Lord  EUenbofOugh,  C.  J.—"  The  writ 
of  habeas  corpus  is  for  the  protection  of 
the  personal  liberty  of  the  subject.  If  the 
party  himself,  being  of  competent  years 
of  discretion,  do  not  complain,  we  cannot 
issue  the  writ  on  the  prayer  of  the  master, 
who  has  his  remedy  by  action,  if  liis  ap-. 
prentice  have  been  improperly  taken  from 
hi 


im. 


Tlie  other  iodgea  concurred,  and  ob- 
served that  of  late  years  similar  applica« 
tiont  had  been  repeatedly  refuted  to  be 
granted. 

Box  V.  WddUtoH,  1  Chit.  R.  654,  ia 
1  Bum't  J.  176. 

(()  Rex  V.  Edtoardi,  7  T.  R.  745. 

(tt)  Ex  parte  GiU,  7  East,  376. 

(«)  HuNliey  V.  Liuramfrr,  2  Bos.  &  P. 
5S0 ;  anu,  686. 


My  Lord,  (or  Sir,) 

1  do  hereby  respectfully  request  you  immediately  to  peruse  the  copy  of  ilie  form  of  written 
warrant  of  commitment  and  detauier  hereunto  annexed,  and  under  colour  or  pretence  request  to  a 

wliereof  I  am  now  imprisoned  in  the  gaol  of ,  in  the  county  of ,  and  iiias-  judge  to  issue 

much  as  such  imprisonment  is  unlawful,  and  I  am  entitled  to  be  released  or  bailed  from  en  habeas 
such  imprisonment,  1  do  hereby  respcctfuHy»  in  parsuance  of  the  statutes  in  that  case  corpus. 
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CHAP.  vni.  writ  of  habeas  corpus  returnable  immediately^    And  we  hate 

» ftt!oRiBs    ^^^^  ^^^^  although  the  statute  31  Can  @>  c.  2,  b.  3  &  10»  does  not 

T,fcOALLT,     in  terms  require  any  afBdatit,  yet  in  practice  it  is  usual  to  pro* 

duce  an  affidavit  or  affidatiU  of  the  prisoner  and  third  perstnu^ 

showing  that  there  is  reasonable  cause  for  issuing  the  writ*  (jr) 

Wheneter  the  application  is  for  a  writ  to  relieve  a  party 
from  imprisonment  for  an  offence  against  smuggling  and  the 
GustomS)  the  affidavit  must  state  the  objections  to  the  proceed- 
ings. {») 

When  the  imprisonuient  is  n<4  for  an  alleged  crime,  but  on 
some  other  pretence,  and  the  application  is  in  the  vaeaium^  the 
36  Geo«3,  c«  100,  s.  83  expressly  requires  that  the  coaiplaiiit 
shall  be  by  or  on  the  behalf  of  the  person  confined  or  restrainedi 
and  upon  an  affidavit  or  affirmation  that  there  is  a  probable  and 
reasonable  ground  for  the  complaint,  and  thereupon  the  writ  k 
to  be  issued  in  vacation,  and  the  court  may  afterwards  in  term 
discharge  or  bail  or  reman4  the  party,  and  the  truth  of  the 
return  may  be  controverted  by  affidavit,  (a) 

In  term  time  the  appticattan  is  made  by  the  prisoner's  eoua- 
sel,  fotmded  upon  the  proper  qfftdavUs^  in  tacaiion  by  his 
attorney;  and  when  the  application  is  made  to  a- judge  at  cham- 
bers, he  graAts  his  fiat,  upon  which  the  clerk  in  court  makes 
out  the  habeas  corpus  and  delivers  it  to  the  prisoner's  attor^ 
neyb(&}  At  the  time  of  moving  or  applying  for  an  habeas 
corpus,  it  Is  usual  and  proper  also  to  apply  for  a  writ  of  ter^ 
tiorari  from  the  crown  office  to  the  committing  magistrate,  and 
requiring  him  to  return  the  depositions  taken  before  him,  to 
that  besides  reading  the  commitment  the  oourt  may  be  able  to 
form  an  opinion  upon  the  nature  of  the  supposed  offence  and 
the  probable  guilt  of  the  prisoner,  and  then  discharge  or  bail 

him.  (e) 

•■■  -  -        •     "      ^  .--  -        .     ■  _  -  ^- 

nttde  end  proTided,  request  you  irotnediatelj)  and  in  preper  form,  to  «*anl  ftnd  gmfc 
an  habeas  corpas,  retainable  imtnediatel^i  so  that  I  nlay  be  removed  and  released  fron 
such  iiBpriaoAment*    Dated  this  *«—  day  of  .-^«-,  a*  d«  — — • 

Si|;ned  and  delivered  by  the  said  A,  B,  Signature,  A,  B. 

dit  tbh  — —  day  of  — ,  a.  d.  -.^— ,  in  oar 
presence,  and  which  we  now  attest. 

E.  F. 

Q.H. 


I     I  m  tU 


(y)  Ante,  687 ;  Hex  v,  Pranhltn,  Cald.  Aid.  «95 ;  SandenU  eau»  4  ti.  8c  AU.  §94 ; 

S46 ;  1  Leach,  355 ;  Hobhoiise*s  ca$e,  2 Cbit.  Rex  ▼.  Rogers,  3  D.  & ^R.  607. 

R.  207 ;  3  B.  &  Aid.  420,  S.  C. ;  Burn's  J.  (a)  Ex  parte  Beeching,  4  Bar.  &  Ctru 

Habeas  Corpus,  II.  1083.  But  see  Hand's  136 ;  6  Dowl.  &  Ry.  €09,  S.  G,;  ndd, 

Prac.  Forms ;  and  4  Chit.  Cr.  t,  319.  9  ed.  347. 

(s)  7  Geo.  4|  c.  48.  s.  17.    See  Kite  (b)  Bum's  J.  Habeas  Carpus,  XL  10S5. 

and  Lane*t  caie,  1  Bar.  fie  Cres.  101 ;  In  (c)   Rex  t*   Markt,  3  East,   167  ]  S 

te  Nunn,  8  Baf.  &  C  644 ;  VeybeVt  catCt  Burn's  J.  96  cd«  1085^ 
4  B.  at  Aid.  «4S  *,  l^os/i's  CMf,  4  B.  & 
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The  writ  of  habeas  corpus  Is  general^  without  stating  the  CHAP.  viil. 
groiifldd  or  reason  for  issuing  the  same,  (rf)    It  must  not  be  in    o?  Ikjurim 
the  disjunctive,  as  thus,  "  to  the  sheriff  or  gaoler,'*(^)  and  should      lkoallt. 
be  dii^eted  to  the  officer  in  whose  custody  the  prisoner  ls;(/) 
and  it  must  be  subscribed  by  the  judge  awarding  it,  or  it  need 
not,  It  is  said,  be  obeyed,  (g)    With  respect  to  the  service,  if 
the  gaoler  be  accessible,  the  Writ  should  be  served  upon  him, 
otherwise  on  the  deputy,  but  endeavours  should,  be  made  to 
serve  the  writ  on  the  principal,  (h)    The  return  may  be  enfoi-ced 
by  attachment,  even  against  a  peer,  or  redress  by  action  or  in- 
didtment.(<)    Such  return  wfll  necessarily  vary  ifccording  to 
dreumstances.  {k) 

In  crinUnal  cases  it  has  been  said  that  the  return  cannot  be 
controvetted,  (/)  but  in  offences  which  father  partake  of  a  civit 
natUre>  as  in  case  of  imprisonment  upon  an  information  in  the 
Blchequeil  for  penalties  for  smuggling,  &c.  the  truth  may  be 
denied ;  {m)  and  it  seems  that  where  a  prisoner  is  brought  up 
under  an  habeas  corpus,  issued  at  common  law,  he  may  contro- 
veift  (he  truth  of  the  return  by  virtue  of  the  express  enactment 
in  56  Gted.  S,  c.  100,  s.  4.  (tn) 

Upofi  the  return,  the  prisoner's  counsel  may  move  to  file  it, 
and  to  have  the  prisoner  called  into  court,  and  the  return,  with 
thd  depolntions,  usually  returned  with  the  certiorari,  read,  and 
after  Which  his  counsel  may  argue  for  the  prisoner's  discharge. 
The  judge  befoife  whom  the  prisoner  is  brought,  is  within  two 
days  to  discharge  him  from  imprisonment  on  proper  sureties 
for  his  appearance,  if  the  cause  or  charge  be  bailable,  and  if  it 
bd  not,  then  be  is  to  remand  him.  But  the  Court  of  King's 
Bench  may  remand  him,  and  requu*e  him  to  be  brought  up 
Ji'om  time  to  time,  during  a  reasonable  time,  until  they  have 
oome  to  a  decision,  (n) 

The  course  formerly  was  to  bring  up  the  party  into  court  in 
all  cases,  however  great  the  distance,  but  of  late,  where  the 
eourt  thinks  fit|  upon  hearing  affidavits  of  poverty  or  inability 
to  travel,  they  will  grant  a  rule  to  show  cause,  and  decide  upon 


(J)  1  Chit.  Criiii»  L.  It5,  lt6;  tee 
form,  4  Chit.  Crini.  L.  ISl. 

(•)  Her  y.  Wcvoin,  1  Balk.  550. 

(/)  Godb.  44;  Bac.  Ab.  Hab.  Corp. 

(jt)  lUx  V.  Rad^tn,  Cowp.  67t. 

(h)  HuntUy  t.  Lmemiibe,  S  Bog.  Ac  P. 
590. 

(t)  Rex  ▼.  Wintim,  5  T.  R.  89;  Anon, 
SMk.349;  £r  porte  J^Mm,  t  Kenyon's  K. 
S89;  Crawley* t  can,  t  Swanst.  73;  £« 
parte  Harmm,  i  Smith, 488  -,  Res  w.Ftr- 


rmt,  1  Burr.  691. 

(k)  See  a  fbrni  of  retam  to  an  habeas 
on  toe  application  of  a  father,  JAfont  t. 
Blenkin,  1  Jacob's  Rep.  S47,  S48. 

(0  Hawlc.  b.  2. 

(m)  lilt  parte  Beeehing,  4  Bar.  &  C. 
196;  6Dowi.  &  Rj^I.  S09,  S.C.;  Tidd^ 
9  ed.  347 ;  S  Bom's  J.  t6  ed.  1085. 

(ti)  Rex  V.  Bethel,  5  Mod.  19;  Bac. 
Ab.  Hab.  Corp. 
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PREVENTION  OF  INJURIES 


CHAP.  V III. 

Prevention 
OF  Injusiis 

LEGALLY. 


Present  practice 
as  to  application 
to  the  l/>rd 
Chancellor. 


Practice'of  dis- 
charging a 
party  on  Sum* 
mary  applica* 
tion. 


motion  whether  the  party  shall  be  discharged  or  bailed,  and  if 
the  latter,  will  direct  the  bail  to  be  taken  before  a  magistrate 
in  the  neighbourhood,  (o) 

With  respect  to  the  number  and  amount  of  the  bail,  the 
Court  of  King's  Bench  invariably  require  four  sureties  on 
charges  of  felonies,  {p)  The  rule  is,  where  the  offence  is  prima 
facie  great  to  require  good  bail,  moderation  neyertheleas  is  to 
be  observedi  and  such  bail  only  b  to  be  required  as  the  party 
is  able  to  procure,  for  otherwise  the  allowance  of  bail  woyld  be 
a  mere  colour  for  imprisoning  the  party  on  the  charge,  (g)  Nor 
will  the  court,  at  the  instance  of  the  prosecutor,  increase  the 
amount  of  the  bail  after  they  have  once  been  taken,  (r)  The 
bail  do  not,  as  in  civil  cases,  formally  depose  to  their  sufficiency, 
but  after  reasonable  time  for  inquiry,  are  taken  absolutely.(«) 

It  will  be  observed  that  the  principal  habeas  corpus  iK!t, 
31  Car.  2,  c.  2,  only  relates  to  criminal  charges,  and  only  au- 
thorizes the  Chancellor  to  issue  an  habeas  corpus  in  vacation^ 
whilst  the  56  Geo.  3,  c.  100,  only  applies  to  imprisonments^  not 
for  crimes,  and  gives  the  Chancellor  no  jurisdiction  whatever. 
But  the  Lord  Chancellor  has  at  common  law  jurisdiction  to 
grant  an  habeas  corpus  as  well  in  vacation  as  in  term,  and  Jen- 
kin's  case,  in  which  Lord  Nottingham  was  of  a  contrary  opinion, 
has  been  overruled,  {t)  But  in  modem  practice,  an  application 
to  the  Chancellor  is  seldom  made  under  the  statute  of  Car.  3» 
or  at  common, law,  except  in  cases  depending  in  his  own  court* 
for  the  ordinary  purpose  of  commitment,  or  of  changing  the 
custody.  («) 

But  besides  the  mode  of  being  relieved  from  illegal  imprison- 
ment by  writ  of  /tabeas  corpus,  there  are  numerous  cases  where 
by  particular  acts  of  parliament,  or  by  the  practice  of  each 
court,  a  party  is  to  be  discharged  on  motion,  and  sometimes  by 
mere  application  to  the  judge.  As  where  an  ambassador  or  his 
servant,  (a:)  or  a  certificated  bankrupt,  (y)  or  a  discharged  in- 


(o)  Rex  V.  Jonn,  1  Bar.  &  Aid.  $09 ; 
Rei  V.  Mayty,  6  M.  &  S.  108.  Mr. 
Evanif  in  his  collection  of  staiotes,  ob< 
9er?e8,  that  the  liberty  of  the  aubject 
would  be  materially  promoted  by  givittg 
the  judffca  a  diacretioiuiry  power  to  dii- 
chargc  from  illegal  conunitraentB  by  rale 
of  court  or  order*  without  t)ic  necessity  of 
the  actual  appearance  of  the  party,  which 
in  most  casei  has  no  other  cflcct  than  a 
great  accurouladon  of  cxpciisc,  .nnd  the 
necessity  of  which  often  occasions  a  ni:i- 
terial  failure  of  justice,  ns  any  person  \tho 
has  been  in  the  hubit  of  perusing  the 
calendar  of  courts  of  quarter  sessions  will 


I 


be  easily  convinced  of. 

(p)  iux  ▼.  Shaw,  6  D.  Ac  R.  154. 

f  9)  Rn  V.  Wiiktt,  t  Wiis.  159. 
r)  Rn  ▼.  SalUr^  t  Chit.  R.  \Q9. 

U)  Rex  y.  Hall,  t  Bla.R.  11 10;  Tidd. 
9  ed.  953,  note  (d). 

(i)  Se«  tlie  jndgment  of  Lord  KMon 
in  £ir  parte  CrmoieMt  1  Swaust.  1 ;  Buck, 
«64,  S.  C.J  1  Mad.  Ch.  Pr.  ft. 

(u)  Kx parte  Oliver,  2  Ves.  &  Bca.  ?48: 
2  Mad.  Ch.  Pr.  711 ;  Chit.  Eq.  Dig.  lit. 
Practice,  xliv.  1031 . 

(4)'ridd,  9th  ed.  199,  «01,  Sl«,  tU, 
916. 

(y)  6  Geo.  4,  c.  16,  t.  Vi6, 
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solvent,  (z)  or  where  a  party  has  been  ari'ested  whilst  attend-  CHAP.  via. 
ing  the  court  as  a  party  or  witness.    In  these  cases,  although  a    o»  IwjuVies 
habeas  corpus  may  be  requisite  if  the  officer  wrongfully  refuse-     legally. 
to  bring  the  party  into  court,  (a)  yet  in  general  that  writ  is  not 
necessary,  and  the  party  may  be  discharged  on  affidavit  and 
motion,  or  sometimes  by  summary  application  even  without 
affidavit,  and  upon  mere  undisputed  statement  to  the  court  or 
the  judge  sitting  at  nisi  prius  at  the  time  the  illegal  arrest  has 
been  made.  (A)    A  summary  mode  of  interfering,  which,  when 
the  facts  are  not  disputed,  is  exceedingly  salutary,  and  ad- 
visable to  be  extended,  (c) 


The  preventive  remedies  by  application  to  the  Superior  Prwentive  re- 
Courts  Bxeyjirsty  those  to  Courts  of  Law,  and  secondly,  those  to  SilwSrC«irt«. 
Courts  of  Equity.  The  former  are  few  compared  with  the 
latter,  which  are  of  great  variety.  In  Courts  of  Law  sometimes  First,  in  courts 
preventive  proceedings  may  be  adopted,  as  summary  appKca-  o^ Common  law. 
tions  and  motions  to  set  aside  a  warrant  of  attorney  and  judg- 
ment thereon,  which  it  is  feared  may  be  attempted  to  be  en- 
forced ;  {d)  or  to  set  aside  an  annuity  under  the  S3  Geo.  3, 
c.  141 ;  (e)  or  where  a  similar  summary  proceeding  has  been 
given  by  particular  statutes,  or  may  be  founded  upon  the  ge- 
neral practice  of  each  court  in  respect  of  some  irregularity  in 
the  proceedings.  The  ancient  writ  of  Estrepement  of  Waste 
was  also  an  advantageous  proceeding  at  common  law  to  prevent 
waste,  and  might  now  with  utility  be  revived  in  practice ;  (/) 
and  at  common  law  the  writ  Quod  permittat  prostemere  a 
nuisance,  was  and  still  might  be  a  very  effective  proceeding  to 
prevent  the  continuance  of  a  private  nuisance,  (g)  But  in  mo- 
'dern' times  the  preventive  proceedings  in  equity  by  bill  and 
injunction  have  been  found  so  summary  and  salutary,  that  at 
present  recourse  is  scarcely  ever  had  to  any  of  the  ancient  spe-* 
ciiic  common  law  remedies. 

« 

Courts  of  Equity  hive  a  very  extensive,  expeditious,  and  Secondly,  Prc- 
summary  jurtsdtctwn  by  writ  of  Injunction,  and  founded  on  a  ^lies  in  Cowu 
bill  iSled  to  prevent,  and  sometimes  virtually  to  remove,  most  o^^j'y"* 

(z)  7  Geo.  4,  c.  57,  s.  60 ;  1  Geo.  4,  note. 

c.  119,  8.  96  ;  Tidd,  214,  215.  (d)  Tidd,  9th  ed.  545  to  556. 

(a)  Sciomm  v.  UnderhiU,  1  Campb.  U)  Tidd's  Pr.  9tli  ed.  btl ;  and  see 

t99 ;  £k  part€  TtUotton,  1  Stark.  R.  470 ;  Chit.  Col.  Sut.  tit.  Annuities,  25. 

(6)  Tidd,  9th  ed.  216, 197, 198 ;  Jn  the  (/)  See  3  Thomas,  Co.  Lit.  242,  in 

matter  of ,  1  Rose,  230.  notes ;  3  Bla.  Com.^226,  227. 

(c)  AiUt,  694,  note  (o),  and  Mr,  Evans's  (g)  3  Bla.  Com.  121, 222. 
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GH4P.  vin.  private  uguri^M  md  puAfic  nuisancei.  It  bus  heeii  •bter? «d 
OF  Ih*  u"i*"  in  a  valuable  work,  (A)  that  an  injunction  is  a  writ  iaaiitng  by  the 
LgQALLY.  order  and  under  the  aaal  of  a  Court  of  Equity,  of  <u;ii  kioda,  the 
one  r^medialf  the  other  ;^'fM£cia/;  the  former  to  ptpvad  ia^ 
juries,  the  latter  to  enforce  a  decree  for  ^pei^fie  perfiiniiaiu:e 
and  in  the  nature  of  an  executioD,  containing  a  direction  to 
yield  up,  to  quit,  or  to  continue  the  poaseasion  of  houaea  cr 
land,  foUowed  by  a  writ  to  the  sherifi*  ccmunanding  him  to  ^ 
liver  the  passessbn-  The  former  may  relate  to  proceedings  in 
Courts  of  Law,  aa  to  stay  proceeding*  in  Courts  of  Law,  or  ia  tbe 
Spiritual  Courts,  or  in  Courts  of  AdniiraUy»  QX  in  a^me  alber 
Court  of  Equity,  or,  as  unconnected  with  legal  proceedings,  may 
be  to  restrain  the  indorsement  or  negotiation  of  bSk  of  ex- 
change and  promissory  notes,  or  the  sale  of  land,  Or  the  sailing 
of  a  ship,  the  transfer  of  stock,  or  the  alienatioi)  of  a  spM&c 
chattel,  to  prevent  the  wasting  of  assets  or  other  propolgr 
pending  a  Utigation,  to  restrain  a  trustee  from  asa^ning  the 
legal  estate,  or  any  party  from  setting  up  a  term  of  years  and 
thereby  precluding  the  trial  of  the  real  right,  or  to  neatmin 
assignees  from  making  a  dividend,  to  prevent  a  party  from  rer 
moving  out  of  the  jurisdiction,  or  marrying,  or  having  any  in- 
tercourse with  a  ward  or  even  parent,  wlwb  the  court  diaap* 
proves  of;  to  restrain  the  commission  of  every  species  <rf  waate 
to  houses,  mines,  or  timber,  or  any  other  part  of  the  inberia^ 
ance ;  (c)  to  prevent  the  infringements  of  patents  and  the  viola^ 
tion  of  copyrights,  either  by  publicatipn  or  ^eatripal  repD^aenr 
tation ;  to  suppress  the  continuance  of  public  or  priv£^  nui- 
sances ;  and  by  the  various  modes  of  interpleader  to  restrain 
vexatious  or  multifarious  suits,  ot  to  quiet  possession  b^eie 
pending  suit  or  after  decree,  or  to  stop  the  progresa  of  other 
vexatious  litigation.  These  are  the  prinpipal  instances  of  tbe 
interference  of  courts  of  equity  to  prev^t  iiyustice.  (k)  But  w^ 
will  pnesently  examine  injunctions  fully«  and  under  tbe  ioUowing 

an^ngementb  viz*  first,  as  relatep  to  tbe  Peiism;  secondly^ 
Personal  Property ;  and  thirdly,  as  to  Real  Property, 

It  will  be  found  that  the  interference  of  Courts  of  Equity  is 
a  jurisdiction  assumed  at  comnton  law,  and  is  rarefy  exercia^ 
by  autliority  of  any  legislative  enactment*  (Q  The  primcifie 
upon  which  the  courts  mterfere  is,  that  if  the  party  weiPe 
allowed  to  proceed  in  his  wrongful  act,  an  action  might  aflfbrd 


I"       ^  ■     ^         «i   <  '  ■        ■  i  »    ■  '    *T         I  <      I     !■ 


(K)  Eden  on  Injunctions,  fere^,  3  Tbomtw*  Co.  Lit  2^,  oote  ^ ; 

(i)  So  to  prevent  waste  bj  a  tenant  in  Smallman  t.  OtUota,  3  Bra.  C.  C«  611  • 
common  on  account  of  his  poverty,  tliough         (k)  Eden  on  Lij unctions,  t, 
the  court  would  not  otherwise  have  inter-         {l)  Id.  Ibid.  1^64. 
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but  an  imperfecl;  remedy  for  the  iiyury,  and  damages  might  be  chap.  vin. 
inoii^ble  of  camplete  proof,  the  injury  might  be  to  aa  inoalcu*   ^**  y^"",^ 
kfale  ei(4eQti  and  the  wroQg-doer  ipsolvent,  and  unable  to  make     legally. 
^mpei)Mtion  j  («)  and  the  pvooeedingfi  in  many  of  these  cases,  "-~'~*~" 
as  in  those  pf  waste  and  piraey  of  oopyrights»  besides  preventing 
the  wvongrdoer  from  future  waste  or  injury,  oompek  him  to 
heep  and  render  an  aecount,  and  make  compensation  for  the 
past,(»)    And  although  the  court  will  sometimes  re&ise  to 
grant  an  i^junption  in  the  first  instance,  on  the  ground  that  Ifae 
light  is  doubtfoli  yet  they  will  firequeatly  compel  the  defendant 
in  the  mean  time  to  keep  an  account  of  his  sale  and  profits,  and 
in  case  the  decision  should  he  finally  agamst  him,  to  render  die 
same  and  p^  what  is  just,  (o)    Consequently  it  is  better  to 
suspend  the  completion  of  the  expected  injury  until  at  least  the 
right  to  commit  it  has  been  tried*    It  will  be  observed  that  as 
there  is  no  compensation  at  law  in  damages  fiir  the  oonse- 
quences  of  maliciously  or  without  adequate  cause  granting  an 
Injunction,  and  thereby  preventing  another  perscm  from  exer- 
cising his  trade,  or  pursuing  any  other  profitable  undertaking, 
great  caution  should  be  observed  before  granting  an  injunction. 

It  should  seem  that  the  principles  upon  which  injunotions  Couru  of 
are  in  geivsral  granted  would  apply  even  more  strongly  to  pre-  i^^|^,^^|^'^|^. 
vent  the  commission  of  orime$,  the  law  (ot  prevetUions  of  eni»es  vent  a  Wme 
being  even  preferable  to  those  o{ptmiikn$eni*(p)  But  neverthe-  ^'  ^  ^^' 
less  ike  general  rule  is,  that  Courts  of  Equity  w31  not  interfere 
to  prevent  Ihe  commission  of  mny  crime,  (q)  ezoeptuig  to  re- 
strain  a  libel  upon  an  infant  (who  is  under  the  peculiar  protec- 
tion of  a  Court  of  Equity),  (r)  and  exeqpting  such  cases  oipubke 
mdsances  as  are  more  particularly  injuiious  to  particular  indi- 
viduals in  the  neighbourhood,  and  also  constitute  privaie  in- 
junes.  (#)    In  the  case  of  .Gee  v.  Pritdbard,  (r)  the  counsel,  in 
support  of  a  motion  to  dissolve  an  injunction  agamst  piddishing 
letters,  having  cited  Hudson's  Treatise  on  die  Court  of  Star 
Chamber,  (i)  and  urged  that  there  was  no  trace  oi  aiqr  intev- 


(m)  See  obsenrations  as  to  tnjanctions 
against  piracies  in  Hoggjf.  KiHn/,  8  Ves. 
925 ',  and  in  Wilkint  ▼.  Aiken,  17  Ves. 
424 ;  Eden,  264 ;  1  Mad.  Cb.  Pr.  126, 
1S7, 150,  and  post, 

(n)  Eden  on  Injunctions,  160. 

(tf)  WiUant  T.  Aiken,  17  Ves.  4t« ;  1 
Mad.  Cb.  Pr.  150. 

(p)  Ante,  19. 

(f)  Holdentaffe  ▼.  Saunden,  6  Mod. 
12;  Lord  Montague  v.  Dudman,  2  Ves. 
S.  396 ;  1  Mad.  Cb.  Pr.  126,  n.  (0*  1^9, 


255.256;  Eden's  Inj.  42,  315  to  318} 
Southey  ▼.  Sherwood,  2  Meriv.  440, 441 ; 
and  see  Webtter  t.  Wehtter,  3  Swanst. 
490,  wbere  tbe  cbancellor  said  tbe  cir- 
cumstance of  a  name  being  improperly 
used  on  a  bill  in  fraud  of  the  public,  is  no 
ground  for  applying  for  an  injunction. 

(r)  Oee  ▼.  Fritchard,  2  Swan&t.  41S. 

(»)  Mayor  of  London  v.  Bolt,  2  Ves.  J. 
129;  Attorney  General  v.  Cleaver,  18 
Ves.  211 ;  Eden,  224  to  226. 

(t)  2  Collect.  Jurid.  1,  239. 
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CHAP.  VIII.  ference  of  tkat  tribunal  by  injunction  or  otherwise  on  the  sub* 

fr'^iNJURiM  i®^^  ^^  '^^^^'^  ""^^^^  *®  pubUcation  was  libellous,  the  cban- 
LEOALLY^  cellor  Bald,  **  It  "will  not  be  necessary  to  trouble  you  with  that 
view  of  the  case.  The  publication  of  a  libel  is  a  crime,  and  f 
have  no  jhrisdiction  to  prevent  the  commission  of  crimes^  ex« 
cepting  of  course  such  cases  as  belong  to  the  proteclic«i  of 
infanlSt  when  a  dealing  with  an  infant  may  amount  to  a  crime, 
an  exception '  arising  ftrom  ihat  peculiar  juriadictioa  of  this 
court."  And  he  further  observed,  that  an  injunction  cannot 
be  sustained  on  the  ground  that  the  publication  of  the  letters 
will  be  painful  to  the  feelings  of  the  plaintiflP;  and  he  said 
neither  can  this  injunction  be  maintained  on  any  principle  of 
this  sort,  that  if  a  letter  had  been  written  In  the  way  of  firieiid- 
ship,  either  the  continuance  or  discontinuance  of  that  friendalrip 
affords  a  reason  for  the  interference  of  the  court,  {ti)  In  short, 
courts  of  equity  will  not  interfere  to  prevent  the  commission  of 
any  crime  whatever,  as  to  prevent  the  publication  of  a  libd,  (x) 
and  therefore  when  the  publication  of  letters  has  been  pre- 
vented, it  has  been  on  the  ground  of  copyright  in  the  writer, 
and  not  with  any  view  to  prevent  the  libel.  And  it  has  been 
said  that  a  Court  of  Equity  has  no  cognizance  of  a  hbel  uideia  it 
is  a  contempt  by  being  an  abuse  of  their  proceedings^  as  scan- 
dalizing the  court  or  the  parties,  or  prejudicing  mankind  beifote 
the  cause  haift  been  heard,  (y)  And  in  the  work  before  referred 
to,  speaking  of  the  observations  of  Lord  EUenborough  in  the 
case  of  Du  Bost  v.  Beresford,  that  **  upon  an  application  to  the 
lord  chancelkr  he  would  have  granted  an  injunction  against 
the  exhibition  of  a  libellous  picture,"  it  is  stated  that  that  pro- 
position was  a  hasty  dictum,  and  obviously  erroneous,  and 
excited  the  astonishment  of  all  the  practitioners  of  the  Courts  of 
Equity,  (z)  So  speaking  otfrauds,  it  has  Jbeen  laid  down  that 
some  are  of  such  turpitude  that  only  the  criminal  courts  have 
jurisdiction  over  them,  because  Courts  of  Equity  do  not  afiect  to 
consider  fraud  in  the  light  of  a  crime ;  it  is  not  their  province 
to  punish,  nor  have  they  a  censorial  authority;  they  interfere 
in  cases  of  fraud  in  a  civil,  and  toot  in  a  criminal  point  of 


(u)  Gee  V,  Pritchard,  S  Swanst.  415; 
Laiorence  v.  Smith,  1  Jacob's  Rep.  473. 

(x)  G«  V,  Pritchard,  ^  Swanst.  402  to 
42^ ;  and  see  observations  of  Lord  Eldon 
ill  SoiUhey  f.  Sherwood,  t  Mcriv;  440, 
441 ;  and  sec  In  re  Champion,  t  Atk. 
469;  Eden  on  Injunctions,  315  to  318. 

(y)  In  re  Champion,  f  Atk.  469. 


(z)  Eden,  315.  316 ;  Du  Sott  ▼•  Be^ 
resford,  9  Campb.  511 ;  anU^  20, 648  (f) ; 
Howell's  St.  Tr.  799,  note.  As  the  clian- 
ceUor  is  a  justice  of  the  peace,  and  naj 
require  surety  of  tbe  peace,  temUi,  he 
might  clearlj  in  that  character  have  prt> 
▼ented  tbe  publication  of  the  pictare. 
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▼iew*  (a)    Nor  in  the  case  of  bilk  will  a  Court  of  Equity  enter-  chap.  VIIL 
tain  an  injunction  to  prevent  a  fraud  upon  the  public.  (6)  or  ivjuViu 

It  should  seem  on  principle,  that  as  the  chancellor  is  virtuie  legally. 
officUf,  the  principal  justice  of  peace  in  the  kingdom,  and  may 
issue  a  writ  of  supfdicavit,  and  require  sureties  to  keep  the 
peace,  (c).  he  at  least  ha$  power  to  prevetU  all  breaches  of  the 
peace  and  ofiences  having  that  tendency,  aod  consequently 
might,  df  so  disposed,  prevent  the  publication  of  a  libel  (cf) 
And  in  one  case  Lord  Macclesfield  considered  that  the  court 
had  asupeiintendency  over  all  books,  aod  might  in  a  summary 
way  restrain  the  printing  qr  publishing  any  that  contained 
injurious  reflections  on  religion  or  morality.  («)  So  Lord 
Hardwicke  appears  to  have  considered  that  an  injunction  lies 
in  the  case  of  private  persons  entering  by  farce  into  ground  of 
which  another  has  had  possessbn  for  twenty«one  years,  though 
in  such  case  there  is  a  remedy  at  law,  and  though  the  offence 
is  indictable.  (/)  So  in  case  of  public  nuisances  they  may 
be  restrained,  (g)  And  it  seems  to  be  admitted,  that  when 
criminal  matters  are  muced  up  with  civil,  a  Court  of  Equity  may 
interfere ;  (A)  and  whenever  the  Chancellor  or  a  Court  of  Equity 
has  jurisdiction,  to  prevent  crime,  it  will  be  admitted  to  be  most 
salutary  that  it  should  be  exercised. 

At>  ail  events  a  Court  of  Equity  so  far  examines  into  criminal 
matters,  that,  as  observed  by  Lord*  Eldon,  it  will  not  decree,  an 
account  of  the  unhallowed  profits  qf  libellous  publications  in 
favour  of  a  supposed  author  or  proprieibr  of  the  copyright ;  ( i) 
and  the  court  always  exercises  a  jurisdiction  over  proceedings 
in  a  suit  there  depending  to  prevent  permanent  and  unneces- 
sary libel  therein,  as  upon  reference  to  the  master  to  expunge 
impertinent  scandalous  statements,  whether  in  an  affiklavit  in 
lunacy  or  bankruptcy,  or  pther  proceeding ;  (A)  or  they  will 
refuse  to  hear  scandalising  depositions   containing   general 


(«>  1  Madd.  Cb.  Pr«  855,  S56 ;  W^U 
ihaut  V.  Broughton,  2  Atk.  43 ;  and  Ball  ▼. 
Cimtt$,  1  Ves.  &  B.  398. 

(6)  Webuer  t.  WttnUr,  3  Swaost,  490, 
ante,  697,  note  (q) ;  and  poit* 

(e)  Ante,  685 ;  Barn's  J.  Justice  of 
Peace  ;  1  Hawk.  P.  C.  c.  8,  s.  f  • 

(d)  An  ordinary  jostice  pf  the  peace 
may  issoe  bis  warrant  to  apprehend  a 
person  for  publishing  a  libel,  Butt  v. 
Ccnant,  luitc,  61S,  note  (t);  and  see  5 
Coke's  R.  ltd,  as  to.  taking  a  libel  to  a 
magistrate,  unte,  648  (f) ;  and  3  Burn's  J. 
448 ',  Dalt.  J.  c.  1 ;  Bum's  J.  Surety, 
Peace. 

(«)  BameU  v.  Chelwood,  3  Meriv.  441, 
note ;  but  see  Eden,  316, 317« 


(/)  Hwhet  T.  Trmtea  ef  Morden 
College,  1  ^s.  189. 

(£)  MmfOf  tj  London  ▼•  BoUf  5  Ves.  J. 
Xt9i  and  poK. 

(n)  Eden  on  Injunctions,  4f,  n.(c). 

(t)  Woleott  ▼.  Walker,  7  Ves.  1 ;  and 
Soiuhey  v.  Sherwood,  t  MeriT.  437 ;  Law- 
rence T.  Smith,  f  Jacob's  Rep.  473,  474, 
and  notes. 

(k)  See  in  general  t  Mad.  Cb.  P.  167, 
S15,  i76»  S5t2i-  Ex  parte  he  Heup,  IS 
Ves.  321 ;  Eftri  of  Portmouth  v.  FeUowtit 
5  Mad.  430  ;  Davenport  v.  JXroenport  and 
Gel,  Mad.  251 ;  Cbit.  £q.  Dig,  Prac» 
tice.  Reference,  as  to  scandal;  3  Bla* 
Com.  427,  in  notes. 
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qH4P*  Vni,  sim0»  (/)  i^  juwiieAon  whkb  indeed  all  eovatta  of  law  exemae 

OP  twwii^   over  their  own  proeeediqgB,  (t»)    So  a  plainliff  in  equity  haa  a 

LBGALLT,     jfight  upoii  appUoatioii  to  have  an  answer  taken  off  the  file  in 

^der  to  proaeeute  tbe  defendant  for  perjury,  being  io  Ikurtfaer- 

anae  of  pubKc  jttati0e.{ii)    So  that  at  least  a  Court  of  E^paty 

wjU  net  imp^  ciiminai  prpaeedingBj  (o)  unless  in  eaaea  where 

a  proseeutor  is  alsq  proaeeding  in  chaneery,  wben  he  may  he 

r0stfainfi<l  from  proceeding  upon  an  indictment ;(/»)  aad  dieie 

are  inaoy  instanaea  in  wbicb  a  Court  of  Sqidty  will  adlaterall^ 

aasiat  or  reslraiti  eriminal  proceedings  $  {f)  and  we  haw  seen 

that  the  CheneeUor  may  eompel  parties  to  give  security  to  keep 

ttie  peace  or  be  of  good  behamur.  (r)    This  court  alae  ae  frr 

regards  ciMes,  that  il;  will  not  enforce  a  specific  performanee 

<^au  agreement  to  grant  a  lease  to  a  person  who  it  appears  has, 

after  the  agMement,  committed  a  felony  rendering  inm  an  imfift 

lessee ;(«)  hut  a  Court  of  fiquily  will  not  compel  a  disaorery 

in  aid  of  criminal  proceedings,  (t) 

The  practice  in       Ip  Same  ui^nt  oascs  an  injunction  will  be  granted  apon 

^^^^^M^^i^^  ama;  aJ^4mvH.(tt)    But  m  gmieral  the  prooeediag  to 

obtain  an  ityundion  must  he  by  first  filing  a  Billf(x)  {i 


to  #tay  waste  or  proceedings  at  law^)  (jt)  stating  Ae  eai 
of  complaint  and  praying  the  interposition  of  the  court,  and 
^  ijyMcdon  ahould  be  specialiy  prayed,  (y)  But  immediately 
after  the  biU  has  been  filedi  «nd  upon  prcjm'  qfiMamis,  and  a 
motiUm  ex  pttri^f  even  before  the  defendant  has  been  served 
with  process  on  the  bill  or  knows  of  any  proceeding,  an  iigunc^ 
tioa  n^  in  cases  requiring  immediate  interposition  be  obtained, 
even  wi.aiio  a  very  few  hours  after  the  cause  of  proceedhig  has 
ariaeo*  (a)  The  4waes  in  which  the  court  usually  interferes  thus 
summarily  are  those  of  irreparalde  wasted  plain  nuisance,  io- 
flnag&mnt  of  a  dear  copyi4ght,  forcible  entryi  waatefid  tsee- 
pass,  executors  wasting  assets^  and  danger  of  a  bill  being  ub^ 
justiy  negociated»(a)  But  excepting  in  the  case  of  waste,  or 
gEMt  ii^ury  to  m  estate,  an  injunction  out  of  term  can  only  be 


»^i  >  « 


(0  Walkms  V.  W(Mm,  S  Atk.  96, 

(m)  Sandertm's  BaU,  1  Chit.  Rep. 
696  $  Tidd,  9(fa  cd.  S74. 

(n)  SMOford  v.  Qrun,  1  Ball  &  B.  f  94. 

(o)  Ex  parte  Wood,  1  Atk.  231. 

(p)  Maxtor  ef  Yotic  v.  PUkington  and 
outers,  9  Mod.  S7d;  1  Atk;  ^Bf,  S.  C. ; 
AtUrtuy  Geutral  v.  Clefover,  18  Ves.  J. 
S&O;  1  Chit.  Crim.  L.  304;  and  see 
Eden  on  Injunctions,  42,  43. 

(f)  See  instances  collected,  Chit.  £q. 
Dig.  Jurisdiction,  viil. ;  Ua^  rf  Ya^ 
T.  Pilkington,  2  Atk.  3(H. 


(r)  AnU,  668. 
(0  I 


^.^  6ee  dictum  in  WUHngham  ▼.  /t^ce, 
3  Ves.  16S  I  1  liad;  Ch.  Pr.  421. 

[0  2  Ves.  398  ;  Mitlbrd,  PI.  150. 

;tt)  2  Mad.  Cb.  Fr.  216 ;  2  NeiH.  355* 

[x)  4  Ann.  c.  16,  a.  22 ;  Edeo,  49.  See 
the  foil  practice,  pott,  second  Totune. 

(y)  2  Mad.  Ch.  Pr.  171,  216;  2  Newl. 
339. 

(s)  Sec  the  instance  in  Trespass,  posi, 
and  1  Mad.  Ch.  Pr.  126,  127  :  2  Id. 
217. 

(a)  2  Mad.  Olu  Pr.  217. 


iiY  uaAii  Avtmwf%,  YftI 

wrned  fiv  op  ft  8daJ  d%y,  tbwg^  4Mi«tifif b  it  m^  ^  A««9vl  on  chap,  ¥iii. 

It  Aeew  t9  be  »  gwfiiyil  rvie  (h^ib  it  ip  M  ol|)Mtiw  to  tl»0     "^^''^^'^ 
grantiiig  an  injunction  that  the  pikintiff  bM  (uunn^^u^ed  no  Pending  pro- 
«etioii  4t  I«v s  aod  in  011^  infitAUi^ wh^f« 4Up  ««0  tbfi  Sflii  ftod  ZJnStpn^Z 
i$  wiMf  p4S^r^  to  4i8Coptmu^  the  Mtionf  if  mwm^  to  mlM#  ^^*^* 
Ib^  parties  to  libe  inji^ictira^  Lord  Eldo^  h^i  it  iflmfit^ml*(i?) 

Tb#  effect  q{  m  injunction  i»  general  is  wly  in  jms^mmih  The  effect  of  an 
i.  #t  to  aittoch  and  punish  Ib^  party  if  diaobadi^iit  in  ¥i#lat)iig  jX'^^g*"'^ 
tbe  uytmetioii  (((0  wd  in  caa^  of  fionQbaefYanoej  tbe  niodem  for  a  contempt 
pijictiee  hi  where  the  parly  ia  in  oim^mft  for  bnpi^b  4Mf  tii0 
iiypMtioni  to  gii^  9Ptioe  9f  4  mQtk>n  that  tbf  defi^QdMt  UMiy 
9im¥i  wmm^ied  for  b^eaeh  §f  tbQ  uii^oaticHii  wp^  wbicib  ia 
nt0Ted  upw  afiidavit  of  th^  aprrfa^  pf  tbp  injmptm)  a<)d  of  i^ 
amtodipt  (#}    If  th^  ptb^r  ^i^e  be  nqt  ipimediatoiy  piepaaed 
to  r^st  the  motioOi  tba  court  uauaMy  givea  9*  d^  to  afapw  $mim 
agaiitot  it,  and  tlien  upon  bearing  tj^  affidavita  pq  btf  h  aid/aa 
dMidea  whether  the  parly  baa  baen  giiiJty  of  tbe  breaab  and 
aentoaiiit,  and  if  guilty  tbs  oourt  mafc^s  m  order  fi>r  bia  cawr 
WitmenW  and  he  will  net  be  diaeharged  unlesa  be  piiya  tb«  adn 
verse  party  bis  costs,  (y*) 

hi  eaae  oi  a  writ  of  injunction  in  the  affin»ativei  aa  to  yield 
up»  quiet,  or  eontinne  poaaeaaion  of  houses  or  landj  tboiigb  th» 
abfet  primal^  dacisee  4Bf  a  Court  of  Equityi  aa  observed  by  Loisd 
Hardwieke,  is  in  per^mtmt  yet  it  baa  bean  long  eatabliabed 
that  tha*  court  will  not  only  commit  the  party  fiur  bia  ei^tt^ptt 
but  viQ  iaaue  a  uvit  t^amtUanee  lo  ike  ai^t^  to  put  ^e  ^^qqit 
pMp^  into  possession,  in  a  suit  pf  land6;(^)  and  aftfv  rean-. 
vering  «t  law  upon  a  writ  of  dower«  (ht  in  i^i^^etm wti  if  the  posir 
saaaion  be  withbdd  or  disturbed  tify^t  it  im/^  hem  d^vierad^ 
pneoeedings  may  in  seme  cases  be  adfantagaourfy  bsd  ift  iAiia 
oflurt.(ii) 

We  will  now  proceed  .to  cenaidor  the  principd  ii^iea  irbieli  Particdar  cases 
vaay  he  pneKented  by  iif^fmciJeo  as  they  neiato  to  tbejieraofi  or.  of £qaUy  wiu 
to  personal  or  real  property.  '    fB^\^  «fi»«« 

'  "^     *       *^  an  injaoction. 

I«  With  respect  to  tbe  Person^   we  hav^  /seeji'  that  t^e  l«  As  respecu 
Chancellor  may  -prevent  a  breach  of  the  peace  by  rearing    ^^'^' 


TT' 


(6)  Bwot  V.  JarrM^  o  Mad.  E.  45 ;  6  Ves.  488. 

FUiding  V.  Cape»,  4  Jklad.  £.  393.  (/)  Harr.  Cb.  Pr.  552 ;  BuUm  y, 

(c)  iltttfmey    General    v.    Nichol,    3  (h)4n,  16  Ves.  4.41  i  L^OHori  i.  AUiM, 
Mcriy.  687.  17  Ves.  3^. 

(d)  Eden,  363.  (^ )  Eden  on  XnjuaqljipD^  ^6^  S^ 

(e)  Eden,  Inj.  76 ;  Angmtdn  v.  Htint,  (A)  |d»  3^^  365^ 
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PREVBMTION  OF  INJURIES 


CHAP.  VUf.  sureties  of  the  peace,  (t)  or  may  prevent  a  continued  ittegal  i 

Pbbvxvtiok 

OF  Injubixs 

lboix.lt* 


prisomnentby  habeas,  but  that  a  Court  of  Equity  will  not  inler* 
fere  to  prevent  a  libel  unless  on  the  ground  of  copyright  or  Co 
protect  an  infant.  (A:) 

The  Court  of  Chancery  has  a  very  summary  and  extem^we 
preventwe  jurisdiction  in  protection  of  the  Relattpe  Rigkis  of 
pertans,  as  between  husband  and  wife,  parent  and  child,  aad 
guardian  and  ward;  and  it  is  frequently  particulariy  deshrlibie  in 
those  cases  to  apply  to  that  court  for  an  immediate  injunction. 

We  have  seen  that  a  Court  of  Equity  will  bind  the  Hushamd 
to  keep  the  peace  towards  his  wife  but  will  not  remove  her 
from  him.  (2)  And  in  an  injunction  to  restram  the  husband 
from  preventing  his  wife's  solicitor  and  friends  from  having 
access  to  her,  she  being  confined  by  dangerous  illness  in  his 
bouse,  to  enable  her  to  elcecute  a  deed  of  appointment  under  a 
power  in  her  marriage  settlem^t,  was  refused,  it  not  being 
jMToved  that  she  had  given  instructions  for  such  a  deed,  and  it 
was  doubted  whether  under  any  circumstances  such  an  injiinc* 
tioA  could  be  granted,  (m)  Generally  speaking,  as  respects 
cruelty  to  die  wife  and  alimony,  her  more  permanent  remedies 
are  in  the  Spiritual  Court,  (n) 

An  injunction  may  be  obtained  by  a  Parent  to  prevent  die 
marriage  of  his  son,  aged  eighteen,  and  restraining  oommuni* 
cation  with  him  until  further  orders,  and  that  service  of  the 
order  at  the  house,  which  appeared  to  be  the  last  place  of 
abode,  though  apparently  shut  up,  should  be  good  service  ;(o) 
and  a  Court  of  Chancery  will  assist  a  parent  or  guardian  in 
compelling  the  son  or  ward  to  obey  their  legal  desires;  and 
where  an  infant  went  to  Oxford  contrary  to  the  orders  <tf  his 
guardian,  who  wished  him  to  go  to  Cambridge,  the  court  sent 
a  messenger  to  carry  hua  from  Oxford  to  Cambridge,  and  on 
his  removing  back  to  Oxford  another  messenger  was  sent  to 
carry  him  to  Cambridge  and  keep  htm  there.  (/})  And  where 
a  presbytarian,  having  three  daughten  hred  up  in  diat  persua* 


(0  AnUt  683. 

(fc)  Anltt  €&r ;  Gee  *.  Fritchard,  t 
Swaost.  R.  402  ;  in  rt  Champion  News- 
paper, 9  Atk.  469 ;  Eden  on  InjunctioD, 
41. 

(0  Ex  parte  King,  Amb.  534}  2  Ves. 
678,  S.  C. 

(n)  MiddUton  v.  Middleion,  1  Jac.  & 
W.  94 ;  and  see  Btfs  ▼.  MiddkUm,  1  Chit 
Rep.  654|  where  an  application  to  a  court 
of  law  for  a  hobea$  corpus  was  refused ; 
and  see  Chit  £q.  Dig.  500. 

(n)  Ixgard  ▼.  Jehuim,S  Yes*  J«  55S. 


(o)  1  Mad.  Ch.  Pr.  348 ',  Pevrtv  r. 
ChitekJIdd,  14  Yes.  f06;  iSk^rvt^od  r, 
SandereoH,  19  Yes.  282  j  Chit.  Eq.I>ig. 
1039,  tit.  Infant,  628,  529;  Eden,  Inj. 
297.  But  the  iolant  most  be  a  want  m 
chancery,  2  Atk.  535,  539;  Obit.  £q. 
Dig.  7S6 ;  but  which  is  constilQled  by 
filing  a  bill  as  on  his  behalf,  and  which  bf 
itself  makes  biro  a  ward,  1  M$d.  Gh.  Pr. 
332. 

(p)  Tremaine*t  erne,  1  Strange,  167 ; 
HaU  Y.  Hall,  3  Atk.  fSi. 
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sioD,  and  three  brothers  who  were  presbyterians,  made  his  CHAP,  vni; 
will,,  appointing  bis  brothers  and  also  a  clergyman  of  the  o/'mju^''*^ 
Churoh  of  England  guardians  to  his  three  infant  daughters,  lioallt. 
and  died,  having  sent  his  eldest  daughter  to  his  n^^t  brother, 
and  the  clergyman  got  possession  of  his  two  daughters  atid 
{daced  them  at  a  boarding-school  where  they  were  educated 
according  to  the  Church  of  England,  and  then  filed  a  bill  to 
have  the  eldest  daughter  placed  out  with  the  other  daughters, 
and  the  three  Presbyterian  brothers  brought  their  bill  to  have  the 
two  daughters  delivered  to  them,  offering  parol  evidence  that 
the  teetator  directed  that  be  would  have  his  children  fared  up 
Presbyterians ;  but  the  court  declared  that  no  proof  out  of  the 
will  ought  to  be  admitted  in  the  case  of  a  devise  of  a  testa- 
mentary guardianship  any  more  than  in  a  case  of  a  devise  of 
land,  and  that  the  decision  of  the  majority  of  the.  guardians 
ought  to  govern;  and  directed  that  the  master  should  inquire 
whether  the  school  at  which  the  two  youngest  daughters  were 
placed  was  proper,  and  as  to  the  eldest,  who  was  of  the  age 
of  sk^teen,  -she  was  brought  into  court  and  asked  where  she 
desired  to  be ;  and  on  her  dedaring  her  wish  to  be  with  one  of 
her  uncles,  it  was  ordered  accordingly,  (j^) 

If  a  child  be  grown  up,  but  not  of  age,  and  be  about  to  quit 
the  kingdom^  even  to  go  into  Scotland,  a  writ  of  ne  exeaimBy 
be  obtained  to  prevent  him,  and  if  gone  he  might  by  die  great 
or  privy  seal  be  required  to  return,  and  if  be  should  not  obey, 
his  property  would  be  taken,  (r) 

On  the  other  hand  the  Court  of  Chancery  wiU  in  many 
cases  of  immorality  or  iU  treatment,  or  even  insolvency,  deprive 
a  fiither  of  his  natural  and  legal  right  to  the  custody  of  his 
child,  and  will  restrain  him  irom  taking  such  child  abroad,  (s) 

The  jurisdiction  of  the  Lord  Chancelbr  in  ihe  Cdurt  of 
Chancery  to  c<mtroul  the  authority  of  the  parent  over  his 
children,  or  to  deprive  him  of  their  care  and  custody  for  proper 
cause,  had  been  long  acknowledged  and  acted  upon,  bat  was 
not  established  by  the  House  of  Lords  until  the  case-  of 
Wellesley  r.  Wellesley,  in  which  the  jurisdiction  and  its  appli-< 
cation  were  fully  considered,  (t) 


(qySterke  w.  St0rke,  5  P.  Wms.  51;  (r)  DeMatmemUer.De  MattnemlUfiO 

Anon,  9  Ves.  56;  IMw  efBetmfort  ^,Berty,  Yes.  63 ;  1  Mad.  Ch.  Pr.  533. 

1  P.  Wms.  703.     As  to  the  cases  where  (i)  WMtfield  t.  Hales,  1«  Ves.  49f; 

the  Coort  o#  Chancerj  will  or  not  oor-  De  ManntwUe  v.  De  Mtmnevitte  10  Ves. 

trool  a  parent  ill  the  possession  or  conduct  5€;  Eden,   Inj.  997;  1    Mad.  Ch.  Pr. 

towards  a  child,  see  1  Bla*  Com.  17  notes,  3S9. 

and  Chittj's  £q.  Dig.  tit.  Parent  and  (t)  Wellaleu  ▼.  Wellesley]  1  Bow's  R. 

Child ;  and  tit^tJurisdidion;  and  ante,  64.  New  S.  133,  July  4, 189B ;  ante,  64, 65. 
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PR£r£!ftIOll  0^  tHitJUIES 


OHAP.  Tnii       II;  With  respect  to  Pitatmal  Property ^  injunctions  ate  muaHy 
Of  iMiuRiM    ^  ^^e^aix  A  parkier  or  agent  ttoth  makitig  or  ilegodating  bflls^ 
noteg^  or  oontraets^  or  doing  Other  acta  injurioua  to  the  partner 


LBIIftI*1/Y, 


II.  injonctjons  OT  pTifieipal ;  *  to  restrain  the  negoelalion  of  biUs  Or  notes  oV* 
reiatin^^to  Per-  tained  by  fraud,  or  wiihout  eottsiderathni ;  ^  deilf er  up  toM 
•ma    Toperty,   ^  g|||)|^^  doeds)  to  ottter  ioto  and  deUver  a  proper  security ; 

to  prevent  breaeh^s  of  some  colitraets,  Md  enjoin  the  perfotm- 
anee  of  others  i  to  preVemt  breaches  of  confidence  or  of  good 
fidtbi  td  pretent  idipropor  paytrieiits^  salesi  or  comreyanciei; 
also  bills  qmA  Unketi  to  pretent  loss  to  li  remaindermati^  oi 
waste  by  on  Meeutor  Of  administrator }  to  prevent  the  sailing 
of  ships  \  or  more  frequently  the  infr  ingemeilt  of  OOpyrights  or 
pfllMtii 


1.  InjanctioDs 
aguDst  Port- 


L  If  it-  be  apprehended  that  a  Partner ^{x)  whether  m 
in  writing  or  by  parol^Cjr)  is  about  unjustly  or  frauduktitly 
to  makOi  Issue,  or  circulate  bills  or  notes  or  contracts  to  the 
name  of  the  flmt,  or  that  he  wUl  receive  and  mkfapply  die 
assetsi  then  upon  ft  bill  filed  and  proper  affidavit  ah  L^uneHon 
to  prevent  the  si^me  tnay  itnmediAtely  be  obtained ;  (ar)  and  this 
is  essential  when  the  befbre  suggested  precautionary  tneasurs 
of  giving  notice  may  be  inadequate  to  pretent  the  compkttoD 
of  the  fraudi  (k)  This  Idso  Is  the  proper  proceeding  wheti 
one  of  l»everiil  partners  refuses  to  concur  in  signing  notice  of 
dissolution  to  be  inserted  in  the  Oaaette,  and  It  is  enpecied  Ait 
he  will  improperly  issue  bills  in  the  name  of  the  Ann.  (tf)  The 
court  will  not,  when  a  bill  agidnst  a  partner  prays  an  acdount, 
load  itielf  to  the  purpose  of  carrying  on  the  partnersliipf  snd 
therefore  it  seems  essential  that  the  Mil  filed  should  in  that  case 
priby  a  dissolution  fts  well  as  a  final  account,  (h)  The  affi^artt 
to  obtain  an  injunction  in  a  ease  of  this  nature  must  show  tictual 
miicoffducty  and  not  a  mere  apprehension  or  an  existing  strong 
temptation  to  net  fraudulently,  for  firaud  or  misconduct  it  not 
to  bo  presumed,  (e)    A  Court  of  Equity  has  refused  to  ds<iree 


riiiw 


■m    r^. 


-*•  — 


■«^ 


'^•^•■"t 


•AMki 


«ku 


•  (m)  Tiie  prininplM  lij^  whitb  C«iir(f 
ot  Equity  decree  or  refuse  a  specyic  per* 
Jlormanee  of  contracts,  and  wbieh  will  be 
considered  in  a  following  chapter,  will  be 
found  in  manj  respects  to  appljr  to  injanc- 
tion  bills* 

(x)  Mtat^r  ▼<  Kifimh  S  Yes.  J.  74 ; 
Bfon  T.  M'Math,  S  Bro.  C.  C.  15 ;  New- 
$omt  V.  CoicSf  S  Campb.  619}  Law9onv, 
Mofgant  1  Price,  H.  503 ',  Ex  parte  Noakn, 
1  Mont.  OB  P. 93;  Solly  ▼.  Moore,  8  Prioe, 
631  ;  HouUMdi  v«  Nias,  Id.  689 ;  Hmtt 
▼I  Si^vraderi  8  Vesi  3ir  j  Chitty  on  Bills, 
8  ed.  58, 61  $  1  Mad.  Ch.  Pr»  1S9, 160. 


y)  JimUr?.  fflrMii  3  Ves.  J«  r4. 


(s)  Artte,  442  to  447. 

(•)  Mh9t$r  t,  JTfHm.  5  V^.  1 14, 
Ryan  ▼.  M'Matk,  3  Bro.  C.  C.  15 ;  Nnh 
iome  V.  CoUt,  t  Campb.  619 ;  Lmsm  t. 
JMm^wIi  1  PriMi  Rt  60S  f  &r  fMtt  «FMb», 
lMonC.onP(93;  Jdtty v. Mofrt^ 8 FHr, 
631  ;  Houlditch  t.  Ntct,  Id.  689}  Hut 
▼.  Sduvdert  8  Yes.  317 ;  Chittjr  on  BiUii 
8  ed.  M,  61 ;  1  Mad.  Cb«  Pi\  159|  160. 

<^)  Loteomhe  ▼.  RHHtUt  1  Clark  &  Fin. 
8 ;  Eden's  Inj.SOf. 

(c)  GlMiingtmi  ▼.  tkiMiUt,  1  8iilu&& 
iS4;  Icmm ▼•  JUbf|^i  lPkiiO|B.I01 


BT  UOAL  AVTHORITT. 
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LVQALLY. 


thftt  the  name  of  a  partner  shall  be  erased  i  (d)  and  an  hijune^  GHAP;  Till 

tion  irill  not  be  granted  to  restrain  surTiving  partners  from 

using  the  name  of  a  deceased  partner  in  the  firm  of  a  trade>  {&) 

because  it  was  impossible,  under  the  circumstancesi  that  using 

the  tentator's  name  in  the  trade  could  subject  his  estate  te  the 

trade  debts ;  and  supposing  the  so  using  his  name  might  be  a 

fraud  upon  the  public,  that  was  no  ground  for  applying  to 

a  Court  of  Equity  for  an  injunction  \  (/)  the  biU  aouU  ohly 

bind  the  surviyors,  and  not  afiect  the  estate  of  the  deceased 

partner,  (g)  and  consequently  no  injunction  was  requisite^ 

If  the  partner  against  whom  the  appBeation  is  made  poUi* 
ttvely  deny  the  imputed  misconduct,  then  an  injunction  in  the 
first  instance  will  either  not  be  granted,  or  Will  be  disselTodi 
and  the  suit  will  proceed  to  hearing*  (A) 


S.  The  principle  of  these  c&ses  also  extends  to  Aiiomi^M  ot  <•  injaDctton 
AgenH  who  may  by  bill   and  injunetian  be  prerented  firofll  oT^tLini^y^ 
issuing  or  circulating  or  misapplying  bilk  or  notes  to  the  ii^ury  ^°*^  secrets, 
of  their  principals,  or  from  otherwise  aeliog  contrary  to  ^eir 
doty,  (f )  and  who,  if  they  should  improperly  sue  even  ti  third 
person  in  prejudice  of  their  principal,  may  be  restrikined  in 
equity ;  and)  on  the  otheir  hand,  if  the  principal  improperly 
attempt  to  suljeet  him  to  liability^  he  may  equally  obtain  res 
Mef.(*) 

U  the  retainer  or  employment  of  an  attorney  <nr  aelititor  him 
been  detehnined  on  account  of  misconduct^  or  he  has,  after'  hie 
employment  has  ceased,  acted  tertioUsly  towards  his  formed 
employer^,  he  may  by  injunction  be  restrained  front  tomtfaunv* 
eating  information  that  ciime  to  him  confidentially  firotn  his 
client,  (t)  So  an  agent  or  other  person  may  be  reotf  ained  by 
injunction  from  the  disclosure  of  secrets  communicated  to  him 
in  the  course  of  any  confidential  employ  itient(iii)  or  treaty  i(fi) 
but  the  Court  of  ^uity  will  not,  on  motion,  restrain  a  solicitor 
from  giving  evidence  of  confidential  mattersi  the  propriety  otf 
his  being  examined  in  breach  of  professiotial  confidence  beirlg 
left  to  the  consideration  of  the  court  before  which  he  might 
appeiur  as  a  witness  $  (o)  but  this  does  not  extend  to  the  dts<!lo- 


{d)  Byan  t,  M'Moth,  5  Bro.  C.  C.  15. 

U)  Webttcrv.  Webtter,  SSwttiist.490* 

</)  Id.  ibid. 

(g}  Uthtr  ▼.  Dttunetf,  4  Campb.  97 1 

h)  Littlewoodv.Caldw:li,UVTieei97. 

(i)  5«l/«y  V.  Moore*  S  Price^  63l ;  and 
see  Chlttj  on  Bills,  31  to  41t 

(k)  KUton  T.  DUwortk,  5  Pricci  564 ; 
1  Bock,  113;  Chitt^  OD  Bills,  8cd.  39. 


(i)  Beery.  Ward,  Wat.  Tf ;  i  Mad» 
Cb.  Pr.  160  $  ttnUi  436. 

(m)  Eviit  ♦.  Priee^  1  Sim.  483 ;  iTarut 
Y.  Winyardt  1  Jac.  k  W*  394. 

(n)  Waiwrnr.  fFtl/iams,  3  tf  erir.  157i 

{o)  Beer  ▼.  Wardt  1  Jae.  77.    In  Momre 
vi  Terrell,  K.  B«  Easter  T«  1833^  the  whole, 
conn  said,  that  after  consolting  with  tfic 
liord  ChanGailor  and  some  ef  the  other 
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CHAP.  VIII.  sure  of  a  secret  respecting  an  expired  patent ;  Cp)  nor  will  a 

OP  iNjvrita    ^^^'^  ^^^  solicitor  commencing  practice  for  himself  lie  restrained 

noALLY.      from  acting  as  solicitor  for  parties  against  whom  his  master  was 

employed,  upon  general  allegations  of  bis  having  in  his  former 

■ervice  acquired  information  likely  to  be  prejudicial  to  the  cYh 

ents  of  bis  master.  (9) 

s,  injoDctionto      S.  So  a  Court  of  Equity  will|  upon  a  bill  filed,  grant  an 
mi^^ntf  ^^  injunction  to  preneni  the  negodaiing  or  parting  with  a  BUI 
fiiiii,  Notet,      or  Note  obtained  upon  an  illegal  transaction,  as  at  play,  upon 
^  ^^^  aflSdavit  of  the  facts,  and  this  immediately  after  filing  the  bill^ 

and  even  before  service  of  the  subpcena  to  appear ;  («)  and  the 
circumstance  of  there  being  an  available  defence  at  law  on  the 
ground  that  the  bill  was  absolutely  void  even  in  the  hands  of  a 
hon&fide  holder,  constitutes  no  answer  to  an  application  for  an 
injunction  to  prevent  the  nogociation  of  the  instrument,  because 
by  a  change  of  holder  the  situation  of  the  applicant  might  be 
unjustly  prejudiced  in  the  means  of  defence.  (/)  It  is  established 
generally  that  a  Court  of  Equity,  when  a  bill  has  been  obtained 
or  is  about  to  be  negociated  fraudulently  or  without  considera- 
tion, will  in  general,  by  injunction,  restrain  the  circulation,  and 
either  detain  or  sometimes  compel  the  owner  to  deliver  it  up 
to  be  cancelled ;  («)  and  they  will  stay  all  proceedings  in  an 
action  on  a  bill  accepted  by  a  defendant  for  the  accommodation 
of  one  of  the  plaintiffs,  (x)  or  accepted  by  one  partner  in  fraud 
of  the  others ;  (y)  and  relief  was  granted  agiunst  a  bill  stated  to 
have  been  given  for  value  received,  but  in  fact  obtained  by 
fraud  and  for  a  fictitious  consideration,  (z)  So  where  a  bill  or 
note  has  been  given  for  money  lost  by  gaming  or  other  ille- 
gality, a  Court  of  Equity  will  grant  an  injunction  to  prevent 
the  winner  firom  parting  with  it,  and  this  even  before  service  of 
subpoena,  (a)  and  will  decree  that  it  shall  be  delivered  up.  (i) 

judges,  Uie  mumjinoiu  opinion  was,  that  — —  t,  Biaekwood,  3  Anst.  851 ;  f  Vei. 

the  rule  that  an  attomev  was  not  bound  to  jon.  493;  1  Fonbl.  £q.  43;  1  Mad.  Ch. 

disclose  the  secrets  of  his  client,  is  general,  Pr.  1 54. 

and  notocmfioed  to  matters  relating  to  a  (t)  lisyd  t.  Gwrdtmf  9  Swanit  180; 

Boit :  so  that  the  same  rule  before  preraiU  Hood  v.  Mion^  1  Ross.  Rep.  41 1. 

ing  in  C.  P.  (Crumoeft  ▼.  Heaiheote,  t  (u)  The  Bukep  of  WinduUerv.  Tw- 

Brod.  Ac  Bing.  4 ;  Ootiij^M  ▼.  Grammar,  nier,  f  Ves.  jun.  445. 

S  Campb.  R.  9 ;  WaUur  ▼.  WUdman,  6         (x) v.  Adam  and  olhm.  Young's 

Mad.  R.  47 »)  is  now  universal.  Exch.  Rep.  147 ;  Chit,  on  Bills,  SUi  edit. 

Nmberry  ▼.  Jametf  t  Meriv.  446.  St,  note  (a). 


(P) 
(9) 


BrieheM  v.  Thorp,  1  Jac  300.  See    '      (y)  Hood  v.  Aihton,  1  Russ.  R.  412. 
the' consequent  danger  of  a  defect  in  title         (s)  Dytr  ▼•  Tymewell,  t  Vem.  1M ;  S 
beine  oonmunicated,  ante,  436,  .  Frccm.  113,  S.  C. 

(r)  See  hi  general,  1  Mad.  Ch.  Pr.  '      (a)  Ltoyd  v.  Gurdm,  2  Swanst  180. 
154;  Eden  on  Injunctions;  and  Chit.  Kq.         (6)  Wynnt  v.  Callander,  1  Ross.  995; 
Dig.  Practice,  18 ;  1056,  and  xxxt.  96{.       «-^  t.  Blackwood,  3  Austr.  851. 

(•)  Newman  t*  Franco,  t  Anst,  519; 
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So  if  given  for  procuring  a  commission  in  the  army ;  (c)  or  for  CHAP.  VIIT. 
procuring  a  marriage,  (d)  So  although  the  bill  or  note  was  of  Injurifs 
valid  in  its  origin,  yet  if  the  consideration  have  failed,  equity  will  i-fc  amy. 
interfere;  as  where  an  acceptance  has  been  given  for  goods 
to  be  delivered  and  the  vendor  afterwards  refused  to  deliver 
them,  (e)  So  the  negociation  of  a  bill  has,  under  particular 
circumstances,  been  restrained  in  order  to  prevent  the  holder 
from  depriving  the  defendant  of  the  advantage  of  a  set-off;  as 
where  a  person  who  had  been  a  bankrupt,  gave  a  note  to  his 
solicitor  in  payment  of  his  bill  of  costs  for  obtaining  his  certifi- 
cate, and  the  solicitor  was  indebted  to  the  estate,  and  the  bank- 
rupt had  purchased  so  many  debts  due  from  his  estate,  that  the 
share  thereof  coming  to  the  bankrupt  on  account  of  such  pur^ 
chased  debts  exceeded  the  amount  of  what  the  solicitor  owed 
and  also  the  amount  of  the  note,  a  Court  of  Equity  re- 
strained the  negociation  of  such  note,  which  would  have  de- 
feated the  set-off.  (/)  So  where  an  agent  has  indorsed  his 
own  name  on  a  bill,  which  by  accident  had  been  drawn  p^yablfe 
to  him,  but  for  his  principal's  use,  and  the  latter,  or  his  trustee, 
sue  such  agent  as  indorser,  a  Court  of  Equity  will  restrain  such 
proceeding.  (^)  And  relief  has  even  been  afforded  after  exe- 
cution levied  on  a  judgment  founded  on  a  warrant  of  attorney 
given  for  an  illegal  consideration.  (A)  Though  where  a  defendant 
has  had  an  opportunity  of  defending  and  trying  at  law,  a  Court 
of  Equity  will  not  always  relieve  if  he  omit  to  do  so.  (i)  If  the 
defendant,  in  his  answer,  admit  himself  to  be  holder  of  the  in<^ 
strument,  and  the  facts  as  charged,  the  court  will  decree,  the 
instrument  to  be  delivered  up;  but  in  other  cases  he  will- only 
be  restrained  from  negociating  it,  and  left  at  liberty  to  try  at 
law.  (f)  Where  the  bill  has  been  already  negociated,  the  holder, 
as  well  as  the  original  party,  should  be  made  parties  to  die 
suit,  {k)  Where  a  promissory  note  had  been  given  under  sus- 
picious circumstances,  it  was  decreed  that  it  should  be  depo- 
sited with  the  Registrar  of  the  court,  leaving  the  holder  to 
proceed  at  law,  and  if  he  did  not  within  a  reasonable  time,  then 
that  the  note  should  1>e  delivered  up.  (/)  If  after  a  bill  filed 
for  delivermg  up  biHs,  the  plaintiff  should  fail  at  law  in  an 


(e)  Whittingham  v.  Bouroyne,  3  Anstr.  ChUtjr  on  Bills,  8lb  edit.  39. 
900.  (h)  Whitliugham  v.  Bouroyne,  3  Anstr. 

(d)  Smith  V.  Aykevell,  2  Atk.  566;  900. 
Cotton  V.  Catlyn,  t  Eq.  Abr.  5t5.  (0  Dunbar  v.  WiUon,  6  Bio.  P.  C. 

(«)  Patnck  V.  Harriwn,  «  Bro,  C.  C.  ?3I;  NayUrr  v.  Chriit\e,  8  Price,  534. 
476.  (Jc)  lAoyd  v.  Curden,  t  Swanst.  180. 

(/)  Ei  parte  Harding,  1  Bock,  24.  (0  Bishop  of  Winchtster  v.  Foumier,  t 

(g)  Kidion  ▼.  Dilworth,  5  Price,  564 ;  Ves.  jun.  446. 
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CHAP.  VITI.   action  of  trover  for  them,  yet  he  is  still  entitled  to  proceed  in 

Pbkvbntion 

ov  Ihjvriks 

i.BGAi:.i.r. 


equity  to  liave  them  delivered  up.  (m)  It  is  said  that  affidavits 
cannot  be  read  in  support  of  an  injunction  to  restrain  the 
negociaUon  of  bills,  (n) 

In  general  a  Court  of  Equity  will  not  compel  a  party  by  his 
answer  to  criminate  himself;  but  some  acts  contain  a  particular 
jMTovision  compelling  a  party  to  admit  the  particulars  of  an 
illegal  transaction.  Thus  the  statute  against  Gaming,  9  Aooe, 
c  14f,  8.  3^  enacts,  "  that  for  the  better  discovery  of  the  monies 
or  other  things  so  won  and  to  be  sued  for  an4  recovered  back 
as  therein  provided,  (o)  every  person  liable  to  be  sued  shall  be 
obl^ed  and  compellable  to  answer  upon  oath  such  biH  as  shall 
be  preferred  against  him  for  discovering  the  sum  or  thing  won 
at  play.*'  So  the  act  against  Stock  Jobbing,  7  Geo.  2,  c.  8^  s.  2, 
contains  a  similar  provision,  enacting,  *'  that  for  the  better  dis- 
covery of  the  monies  or  premiums  which  shall  be  given,  paid 
or  delivered,  and  to  be  sued  for  and  recovered  as  therein  laen- 
tioned,  (p)  every  person  liable  to  be  sued  shall  be  obliged  and 
compellable  to  answer  upon  oath  such  bill  as  shall  be  preferred 
against  him  in  any  Court  of  Equity  for  discovering  any  such 
contract  or  wager,  and  the  sum  of  money  or  premium  so  given, 
paid  or  delivered*** 

In  case  of  a  note  obtained  from  an  Ii^ani  just  after  he  came 
of  age^  for  extravagant  supfJies  previously  made,  the  negociation 
may  be  restrained  by  injunction  and  relief  afforded*  (q)  And 
where  a  bill  or  note  has  already  been  declared  void  by  foreign 
competent  jurisdiction,  a  perpetual  injunction  against  its  circu- 
lation and  against  proceedings  thereon  may  be  obtained,  (r) 
But  the  practice  appears  to  be,  that  if  upon  a  bill  for  dis- 
covery and  injunction  to  stay  proceedings  at  law  on  a  bill  of 
exchange,  and  for  delivering  it  up  to  be  cancelled,  and  charging 
fraud,  not  answered  by  the  defendant,  then  if  the  discover; 
obtained  would  be  a  defence  at  law,  an  inunediate  injunction  to 
stay  proeeedii^s  will  be  refused,  and  will  only  be  granted  to 
stay  execution*  (s) 

Upon  the  other  hand,  if  the  answer  to  an  injuncti<Mi|  charging 


? 


[m)  IM$  ▼.  UddU,  3  Anstr.  649. 

^n)  Berkeley  t.  Brymer,  9  Vca.  355 ; 
Chittyon  BUls,  8Ui  edit.  ISO;  «  Mad. 
Ch.  P.  366. 

(o)  A  bill  can  onl^  be  filed  bjr  the  loter 
and  not  by  an  informer,  Orme  v.  Crock* 
ford,  M'Clel.  185.  Bot  an  answer  to  a 
bill  filed  bjr  the  loser  may  be  given  in  evi- 
dence in  actions  for  penalties.  ThUtle- 
wood  V.  Cruertfft,  1  Marsh.  497 ;  6  Taaut. 
141,  S.  C;  Billiug  v.  Pulley,  S  Mar»li.  R. 


1S5 ;  and  see  next  note. 

(ft)  Tliis  only  applies  to  discofcnesaft 
to  moniet  recoverable  bade,  and  not  to  the 
recover?  of  penalties  under  the  5th  and 
8th  sections,  Bullock  v.  Biduadseat  11 
Ves.  373  i  and  see  last  note. 

(q)  Brook  V.  Galbff,  2  Atk.  34;  Bam. 
1,S.C. 

(r)  2  Eq.  Ab,  525. 

(s)  HauUlUch  V.  Nias,  8  Price  R.  689. 
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that  a  party  obtained  a  bill  of  exchange  without  consideratioDf   CHAP.  VlU. 
swear  that  the  defendant  gave  adequate  consideration  without    or  iNJuTm^ 
fraud,  it  suffices  in  such  answer  to  state  the  consideration      lioally. 
generally,  without  showing  all  the  particulars,  (i) 

There  are  inconveniences  and  consequences  which  a  party 
should  anticipate  and  well  consider  before  he  files  a  billi  or  at  Conaiderationa 

i.i_/»i_  r  ••*•.  A«  j«  to  be  attended 

least  beiore  he  moves  for  an  injunction  to  restrain  proceedings  ^^  i^fore  filing 
at  law ;  for  the  Court  of  Equity  will  sometimes  not  grant  an  a  bill  to  pretext 

..  •«  1  «»••  »  •         payment  of  an 

mjunction  but  upon  the  terms  of  bnnging  ike  money  tnto  alleged  debt. 
court,  and  which  money  will  afterwards  be  a(  the  disposal  of 
that  court,  in  case  upon  the  hearing  it  should  be  consi* 
dered  that  the  defendant  at  law  is  not  entitled  to  equitable 
relief;  and  this  although  perhaps  a  defence  at  law  might  have 
been  sustained  without  the  defendant's  thus  parting  with  bis 
money,  (m)  Thus  it  has  been  held  that  if  a  defendant  at  law,  in 
an  action  on  a  bill,  file  a  bill  in  equity  to  restrain  the  pro- 
ceedings at  law  and  obtain  an  injunction  upon  the  terms  of 
bringing  the  money  into  the  Court  of  Equity,  he  impliedly 
submits  to  the  equitable  jurisdiction  of  that  court;  and  if,  upon 
the  subsequent  hearing  in  equity,  that  court  should  decree 
that  he  is  not  entitled  to  equitable  relief,  the  same  court  may 
order  that  the  money  be  pidd  out  of  the  court  to  the  plaintiff 
at  law,  and  the  defendant  cannot  move  with  effect  to  restrain 
such  payment  even  until  the  action  at  law  has  been  deter* 
uiined.  (ft)  ' 

4.  Whenever  a  deed  or  instrument  is  void  at  common  law 
or  by  statute  or  has  been  satisfied,  a  Court  of  Equity  has  juris-  4.  InjaDctSon  to 
diction  to  order  it  to  be  delivered  up;  {x)  as  where  it  might,  deed!^(^ 
if  outstanding,  be  again  set  up  at  a  distance  of  time  when  evi- 
dence of  ite  invalidity  may  have  been  lost,  or  when  it  might 
i^natitute  a  cloud  upon  a  title,  (y)  But  the  court  will  not 
order  the  delivering  up  of  voluntary  instruments  or  powers  of 
attorney  which  are  revocable,  and  might  by  another  deed  be  at 
any  time  revoked,  (z)  Where  an  annuity  has  been  insufficiently 
memorialissed,  the  Court  of  Chancery  will  order  the  deed^  to  be 


(0  Webtttr  V.  Tkrefall,  2  Sim.  k  Sta. 
190. 

(■)  Wynne  ▼•  Jadam,  S  Rqm.  351. 
This  was  so  in  — —  ▼.  Adawu,  Young's 
Rep.  147 ;  miU,  706,  note  («)  -,  though  the 
psrtv  filing  the  bill  in  that  case  uUmaieiy 
obtained  a  perpetual  injunction,  and  re- 
ceived back  the  money  with  intermediate 
dividends  thereon. 

^x)  See  in  general  Lord  Eldon's  obser- 
▼ations  in  Mayer  ef  CoUheiier  t.  Lowton, 


I  Ves.  &  B.  944 ;  5^  John  t.  St,  Jokn, 

II  Ves.  535;  Newland  on  Contr.;  Chit. 
£q.  Dig.  tit.  Deeds,  309,  and  tit.  Pnc- 
^kGt,  xxxT.  969;  and  tit.  Jurisdiction,  1. 
5S6,  587. 

(y)  St.  John  v.  St.  Johi,  11  Ves.  535 ; 
Mayor  of  Cotdutterv,  Lowton,  1  Ves.  &  B. 
244;  Hayward  v.  Dimadale,  17  Ves.  111. 

(t)  CoUman  ▼•  Sorrel,  1  Ves.  sen.  50; 
Bromley  v.  Bromley,  7  Ves.  28;  1  Mad. 
Gb.  Pr.  ne,  S98. 
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CHAP.  VllT.  delivered  up  (a)  upon  the  terms  of  an  account  being  taken  of 
the  consideration  of  the  annuity,  with  interest  and  costs,  and 
of  all  the  annual  payments,  the  balance  on  either  side  to  be 
paid  and  the  securities  delivered  up  and  a  re-conveyance,  (b) 
which  seems  to  be  a  more  extensive  power  than  that  given  to 
the  courts  of  law  by  the  Annuity  Act.  (c)  But  forged  deeds 
or  writings  will  not  be  ordered  by  the  court  to'  be  torn  or 
defaced,  but  to  be  kept,  so  that  a  prosecution  may  be  instituted 
thereon  against  the  criminal,  (d)  If  a  party  have  a  just  lien  on 
the  deeds  in  respect  of  a  prior  legal  transactiop,  although  they 
remained  in  his  possession  as  ^  security  for  a  subsequent  illegal 
contract,  which  has  been  set  aside,  his  original  lien  will  con- 
tinue, (e)  So  in  case  of  a  valid  deed,  if  a  party  thereby  bound, 
improperly  get  possession  of  it,  he  will  be  compelled  to  restore 
it  to  the  right  owner  ^(y*)  but  not  so  if  the  deed  were  a  fraud 
in  law,  as  to  pretend  to  create  a  qualification  to  kill  game  without 
intent  to  convey  any  beneficial  interest,  in  which  cases  the  court 
will  not  assist  either  party,  (g)  Where  a  bill  quia  timet  was  filed 
to  deliver  up  an  apprentice's  bond  and  indenture,  he  being  out 
of  his  time,  it  was  ordered  that  the  defendant  should  either  brino 
bis  action  within  a  year  or  deliver  up  the  bond  and  indenture, 
for  if  it  were  at  the  master's  choice  to  stay  as  long  as  he  pleased, 
he  might  perhaps  stay  till  the  apprentice's  witnesses  are  dead ;  (A) 
and  the  same  reason  applies  to  the  delivering  up  of  bonds  and 
other  instruments  after  they  have  been  satisfied,  and  which 
now  appears  to  be  an  established  rule,  (i) 


S.TocompeUbis 
delivery  of  a 
Proper  Secu- 
rity. U) 


6. 


On  the  other  hand,  in  general,  if  a  security  has  by-mistake 
been  given  upon  an  improper  stamp,  a  Court  of  Equity  cannot 
relieve  ov  prevent  the  party  from  taking  the  objection,  (k)  But 
where  a  party  had  entered  into  an  express  agreement  to  give  a 
valid  note,  and  had  given  one  on  an  improper  stamp,  a  Court  of 
Equity,  to  prevent  loss,  will  enforce  the  delivery  of  a  valid  note ;  (/) 
and  a  Court  of  Equity  will  relieve  even  against  a  surety  as  well 


(a)  Undcrhill  v.  Horwood,  10  Vcs.  jun. 
318;  Siiielair  v.  Ktiyie,  6  Ves.  610 ;  1  Mad. 
Ch.  Pr.  ««7 ;  Bromley  v.  UnlUtnd,  7  Ves.  3. 

(A)  Hoibrook  v.SAarpe,l9  Ves.  131  ;  1 
Mad.  Oil.  Pr.  227,  228. 

(c)  ,53  Geo.  3,  c.  141,  s.  6 ;  Girdlestone 
V.  AUim,  1  B.  &  C.  CI  j  Barber  w.  Gam- 
so»t  4  B.  &  Aid.  281  ;  except  in  the  cases 
in  (hat  section,  courts  of  law  can  only  set 
aside  the  warrant  of  attorney  and  judg- 
ment; and  sec  Tidd.  9th  edit.  522,  note 
(/).  526,  note4. 

id)  Frankland  v.  Hampden,  1  Vem.  06. 
e)  Wood  V.  Cnmwood,  10  Bar.  &  C. 
679. 


(/)  Kurftr  V.  Moore,  1  Sim.  &  S.  61. 

(g)  Braacenburgh  v.  Braeitenburgh,  9 
Jac.  &  W.  391 ;  Chit.  lvq.Diff.tit.  Deeds. 

(h)  1  Cb.  Ca.  70;  1  £q.  Ab.  pi.  2;  1 
Mad.  C.  Pr.  223. 

(i)  Bromley  v.  Holland,  Coop.  29;  1 
Mad.  Ch.  Pr.  226,  227. 

(j)  The  rules  stated  under  this  lietd 
perhaps  more  propeHy  beioiig  to  the  sob- 
sequent  chapter  regarding  the  enfofct*' 
nient  of  Specific  Performanee^ 

{k)  T^mlmin  w.  Price,  5  Ves.  240 ;  £f  , 
parte  Manner,  I  Hose,  68. 

(/)  Aylett  V.  Bennett,  1  Anstr.  45. 


BY  LEGAL  AUTHORITY.  711 

as  a  principal,  and  compel  all  parties  to  give  a  proper  bill  or  CHAP  VIII. 
note  according  to  their  original  intention ;  as  where  the  maker  f^iKjoalig 
of  a  note  intended  that  it  should  be  several  as  well  as  joint,  but  x-mally. 
it  was  drawn  only  as  a  joint  note,  in  which  case,  if  the  surety  had 
died  first,  there  would  have  been  no  remedy  either  at  law  or  in 
equity  against  his  estate,  the  court  compelled  the  surety  and 
principal  to  sign  a  joint  and  several  note,  (m)  And  where,  in 
case  of  a  lost  deed  or  bill  or  note,  there  may  be  no  remedy,  or 
not  so  clear  a  remedy  at  law,  a  Court  of  Equity  will,  after  indem- 
nity  tendered,  compel  payment  in  equity ;  (n)  and  where  deeds 
constituting  the  evidence  of  the  title  to  a  rent  charge  have  been 
lost,  a  Court  of  Equity  has  decreed  the  execu^on  of  fresh 
deeds,  (o)  So,  where  a  woman,  at  the  time  of  her  marriage,  was 
indebted  in  two  promissory  notes,  and  after  her  marriage  the 
husband  gave  his  bond  for  the  amount  to  the  creditor,  who 
thereupon  delivered  up  the  notes,  and  afterwards,  in  an  action 
on  the  bond  against  tlie  husband,  pleaded  infancy,  the  Court 
ordered  the  notes  to  be  returned,  with  directions  that  the 
defendant  should  not  plead  the  statute  of  limitations  to  any 
Action  on  the  notes,  or  any  other  plea  which  could  not  have 
been  pleaded  at  the  time  the  bond  was  given,  (p)  So,  if  a  vendor 
of  part  of  his  estate  retain  the  title  deeds,  a  Court  of  Equity 
will  compel  him  to  execute  a  covenant  to  produce  them  for 
the  purchaser,  (q) 

6.  Breaches  of  Contract  are  either  by  commission  or  omission,  c,  injuDciions 
and  sometimes  a  Court  of  Equity  will  prevent  the  completion  of  !^  prevent 
the  former  by  injunction,  or  the  latter  by  decreeing  specific  tracL^r) 
performance.     In   general,  if  the   contract  merely  relate  to 
personal  property,  and  be  limited  to  a  single  transaction,  and 
not  of  a  continuing  nature.  Courts  of  Equity  will  refuse  to  inter'- 
fere,  either  by  injunction  or  by  decree  of  specific  performance, 
because  it  is  considered  that  adequate  compensation  may  be 
recovered  at  law  in  the  shape  of  damages  for  the  breach  of  the 
contract,  (r)     Thus  equity  will  not  in  general  decree  specific 
performance  of  a  contract  to  deliver  a  quantity  of  corn,  hops, 
stock,  or  other  articles  of  merchandize,  which  might  be  readily 
purchased  elsewhere ;  and  on  the  same  ground  equity  will  not 


CWl- 


(m)  Ante,  133,   1?4,  304 ;  Uawsltom  £q.  Dig.  664. 

V.   TatT,  3  Rnss.  4«4,  529 ;  Chit.  Eq.  ^g)  Vain  v.  A^t,  %  Sim.  fie  Stu.  533. 

Big.  tit.  Mistake,  and  tit.  Agreement.  (r)  See  in  general  Eden  on  Injanctions, 

(n)  Sec  cases,  Chitt^  on  Bills,  Bed.  ^90.  308  ;  Madd.  Ch.  Pr.  Index,  tit.  Injnnc- 

(o)  Collet  r.Jaquei,!  Chan.  Cas.  120;  tion ;   Chit.  Eq.  Dig.   1053.  1056,  and 

Chit.  Eq.  Dig.  1193.  id.  tide  Specific  Performaocc. 

(p)  Clark  V.  Lubtey,  t  Cox,  173;  Chit. 
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CHAP.  VIII.  interfere  by  injunction  to  prevent  a  breach.  (#)  Bui  there  aie 
oMnj^iu  exceptions  to  that  rule,  and  if  it  can  be  shown  that  the  brencb 
uoALLY.  of  a  personal  contract  of  considerable  importance  would  be  pro- 
ductive of  very  eonnderable  continuing  or  permtuieni  Iqbs,  which 
could  not  be  adequately  compensated  at  law,  then  equity  will  in* 
terfere.  (t)  As  if,  immediately  after  payment  for  horses  or  goods, 
the  vendor  should  fraudulently  or  forcibly  obtain  possession, 
and  attempt  to  sell  them,  if  the  purchaser  were  put  to  his  action 
at  law  the  parties  might  turn  out  insolvent,  and  he  might  lose 
his  money,  his  property,  and  costs,  when,  by  summary  and  im* 
mediate  relief,  a  Court  of  £quity  would  prevent  such  injustice,  (m) 
And  therefore,  in  a  late  case,  which  was  sev^ al  times  before  the 
Master  of  the  Rolls,  and  the  Vice-Chancellor  and  the  Lord 
Chancellor,  a  contract  for  the  delivery  of  sixteen  horses,  pur- 
chased and  paid  for  by  the  plaintiff,  to  work  the  Red  Rover 
Brighton  coach,  was  enforced  in  equity,  and  the  horses  restored 
to  the  plaintifi^  without  compelling  him'  to  proceed  at  conunon 
law.  (x)    So,  in  the  case  of  a  contract  for  the  purchase  of  a 


(s)  Baxter  r.  Lister,  3  Atk.  383 ;  Cap- 
per V.  Hmrrit,  Buab.  135 ;  1  Mad.  Cb.  Pr. 
402,  163;  3  Woodd.  Vi.  L.  464. 

(0  See  inaUnces  1  Madd.  Ch.  Pr.  403, 
aud  observations  Newlajid  on  Contracts, 
93,  where  it  is  stated  that  Lord  Hardwlcke 
seemed  to  tliink  that  if  a  person  should 
contract  for  the  purchase  of  a  great  quantity 
of  timber,  as  a  ship  carpenter,  by  reason 
of  the  vkiBity  oi  the  tinber,  or  should 
contract  to  sell  timber,  wanting  to  clear 
hh  land,  in  order  to  turn  it  to  a  particular 
sort  of  husbandrjf ;  in  these  eases  the  per- 
formance of  the  contract  in  specie  ought  to 
Im  decreed,  in  Buitoa  v.  Luter,  and  Tayiar 
▼.  Moche,  3  Atk.  584,  and  Buckingham  v. 
Ward,  cited  id.  and  10  Ves.  169 ;  Nut- 
bramm  ▼•  Th^mm,  10  Ves.  Id9. 

'm)  Id.  ibid. 

[r)  Pcwnett  y.  Humphreyi,  Court  of 
Chancery,  S8  ]Uaich«  1833,  car.  Lord 
Chancellor.  His  lordship,  in  giving  judg- 
ment in  this  case,  said  it  was  a  question 
respecting  costs.  An  agreement  had  been 
entered  into  between  the  parties,  by  which, 
spcm  paymenl  of  800^  the  dafkndafU  mae 
ta  deliver  up  to  the  plaintiff  16  horses  to 
work  the  Red  Roeer  Brighton  coach,  Tlie 
plaintiff  paid  down  the  noney  ;  and,  after 
some  delay  on  the  part  of  the  defendant, 
he  obtained  possession  of  four  of  the 
horses,  but  it  did  not  appear  distinctly 
how.  Many  appointments  were  made 
between  the  parties  to  put  the  plaintiff  in 
possession  of  the  horses,  but  they  were  not 
kept  by  the  defendant.  At  length,  on  the 
32d  of  October,  183S,  the  horses  were 
delivered  up  to  the  plaintifT,  aud  were 
worked  for  a  short  time  upon  Uie  Brighton 


i: 


road.  The  defendant  again  fccotered  15 
of  the  horses,  but  it  did  not  appear  dia- 
linctly  how,  it  seemed  to  be  by  furce, 
and  delivered  them  over  to  Aleuiader,  a 
livery  stable  keeper,  who  immediately  ad» 
vertised  the  hones  for  sale  by  auction. 
His  lordship  tlieii  slated  the  terms  of  the 
affidavits  and  facts,  and  the  prior  pfo> 
ceedings  under  which  the  plaintiff  bad, 
by  the  decision  of  Ihe  Masler  of  the  Roils, 
recovered  back  bis  horses,  so  that  the  only 
point  now  to  be  determined  wm  Ibe  Cisls. 
His  lordship  said,  that  from  these  fccts  be 
was  of  opinion  that  Alexander  conid  not 
set  up  i^nst  the  plaintiff  apy  Im  or 
claim  for  the  keep  of  the  hones,  they 
having  been  placed  with  him  by  Hora- 
phreys,  whose  property  tbey  were  not; 
his  claim  could  be  against  Humphreys 
alone,  who  had  and  coold  bare  nv  aallio- 
rity  to  deliver  the  horses  lo  him.  This 
part  of  the  case  must  be  determined  in 
favonr  of  the  plaihiiff.  Hit  hamtmr  heiam 
vat  evidently  ef  the  tame  apinian,  for  he 
ordered  the  horses  to  be  delivered  np  ta  ihe 
plaintiff.  It  was  true  that  tfa«Vler-Chaii- 
cellor  made  the  plaintiff  pay  for  tbe  keep 
of  the  horses  before  they  werv  dLlitucd 
op ;  but  this  was  wUboat  p^ejudioe  i  and, 
as  it  appeared  to  his  lordship  that  Alex- 
ander had  no  right  to  the  keep  or  ex- 
penses of  the  horses,  this  money  most 
be  repaid  into  Court.  He  was  satisfied 
tliat  Alexander  ought  not  to  be  allowed 
his  costs  in  the  manner  in  which  tbey 
were  allowed;  it  was  any  thins  nUber 
than  clear  that  lie  had  no  knowledge  of 
the  horses  being  sold  before  be  neoeivcd 
them.    In  Lus  second  affidavit  be  made  a 
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coacli  oonoerni  where  the  rendor  agreed  not  to  run  anoiher  CHAP,  vni 
coach  in  opposition,  but  did  so,  and  which  breach,  if  suflPeredto 
continue,  wouM  have  been  firoductive  of  immeasurable  loss,  an 
injunction  was  granted,  (y)    But  the  Chancellor  afterwards  ob- 
served, that  he  had  interfered  in  that  ease  with  some  douii  whe- 
ther  he  was  not  degrading  the  DtgnUy  of  ike  Camrij  and  diat 
be  had  only  so  interfered  in  thnt  particular  case^  because  he  saw 
his  way^  one  party  baring  ctwenanted  absolBiefy  against  inter- 
fering with  the  business,  which  he  had  sold  to  the  other.  {»)  In 
case  of  the  sale  of  the  good-will  of  a  shop  and  trade  therein, 
although  with  an  express  stipulation  not  to  carry  on  the  same 
business  in  the  neighbourhood,  it  has  been  laid  down  in  a  work 
of  high  authority  that  an  injunction  may  be  obtained  against  the 
vendor  from  afterwards  attempting  to  set  up  the  some  trade  in  the 
same  place,  (a)   But  in  other  cases  a  contrary  rule  has  been  sup- 
posed to  prevail,  and  the  courts  have  refused  to  enforce  specific 
performance  of  such  a  contract,  and  left  the  party  to  law ;  (6)  and 
have  ako  refused  to  interfere  by  injunction  to  prevent  the 
vendor  from  afterwards  setting  up  in  the  same  business,  {b)  But 
where  the  exclusive  use  of  a  secret  of  dying  bombaseen,  hi  a 
certain  trade>  was  sold  together  with  the  good-will,  it  appears 
to  have  been  considered  that  an  injunction  might  be  obtained 
to  prevent  the  vendor  from  disclosing  the  secret,  which  would 
be  permanently  ruinous  to  the  purchaser,  who  had  paid  the 
price  of  the  good-will,  (e)  and  the  remedy  at  law  might  thef e* 
fore  in  that  case  be  inadequate,  {d)    So  an  agreement  to  assign 
a  debt  upon  the  purchase  of  it  may  be  enforced,  (e)    But  it  is 
said  that  a  proceeding  of  this  nature,  in  aid  of  a  mere  personal 
contract,  ought  to  be  with  great  caution.  (/) 

If  a  contract  relate  to  Real  property^  and  the  breach  might 
be  permanently  injuilous,  then  it  seems  an  injunction  may  be 
obtained;  as  if  a  lease  contain  a  covenant  to  leave  a  certain 


gsaeral  denial,  without  regard  to  parti- 
calar  circumstances  ;  but  such  a  denial 
might  arise  from  confidence  rather  than 
fiiimess,  and  may  proceed  opop  calcula- 
tion rather  than  ingenuousness ;  for  though 
he  denies  generally,  he  does  not  pledge 
himself  to  any  detail.  He  would,  upon 
the  whole,  order  the  money  to  he  paid  mto 
court,  and  reverse  that  part  of  his  hom)Uir*8 
order  glaring  Alexamler  costs. 

(y)  WiUkmt  v.  WiUiam,  ^  Swanst. 
255;  5mt(fc  ▼.  Fromont,  Id.  330 ;  Harrhon 
▼.  GardntT,  2  Madd.  R.  198. 

(z)  Smith  V.  Fromoni,  %  Swanst.  3$t, 
(a)  1  Madd.  Ch.  Pr.  163,  referring  to 
Cnitwell  Y.  Lye,  17  Ves.  d4f ;  and  sec 
Day  V.  Day,  a.  o.  1816,  £den  ou  Inj.  314. 


(6)  ShackU  ▼.  Baker,  14  Ves.  468  i 
Bexley  v.  CotmeUy,  1  Jac.  &  Walk.  576  $ 
CrutwHl  V.  Lye,  17  Ves.  jon.  335;  Cb!t« 
£q.  Dig.  tit.  Good-will,  and  tit.  Trade } 
bat  see  Day  v.  Day,  1816,  Eden.  tnj. 
314. 

(c)  Brwon  v.  Whitehead,  1  Sim.  &  Stu. 
74  3  and  WiUiams  v.  WiUiaTM,  t  Swanst. 
253;  and  Teooa/t  t.  Winyard,  1  Jac.  & 
W.  394. 

(ci)  Flint  V.  Brandon,  8  Ves.  163. 

(c)  Wright  T.  Bstt,  5  Price,  325. 

(/)  mteheli  V.  Reynold*,  1  P.  Wms. 
181  ;  Shackle  v.  Baker,  14  Ves.  468 ; 
Cruttaell  ▼.  Lye,  17  Ves.  335 ;  Harrison 
V,  Gatdner,  2  Madd.  R.  198;  Davie  v. 
Ma»m,bT.  R.  118. 
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CHAP.  VIII. 
Frivsntion 
OF  Injubjes 

LKOALLY. 


stock  of  a  certain  amount  at  the  expiration  of.  the  lease,  there 
may  foe  an  injunction  to  compel  observance,  and  also  to  prevent 
pulling  down  buildings,  and  removing  materials ;  {g)  and  an 
injunction  may  be  obtained  to  prevent  waste  by  breach  of  a 
covenant  not  to  dig  up  ground.  (A)  So  an  injunction  has 
recently  been  granted  to  restrain  the  Commissioners  of  Woods 
and  Forests  from  building  upon  part  of  the  site  of  Cariton 
palace,  in  violation  of  the  terms  of  an  agreement  entered  inio 
by  them  with  the  plaintiffs  for  a  building  lease  of  an  adjoining 
part  of  the  site,  and  the  injunction  may  be  in  eflfect  for  the 
removal  of  the  buildings  which  had  been  commenced,  though 
the  injunction  in  that  case  was  singularly  in  the  negative,  viz. 
"  and  also  from  permitting  such  part  of  the  buildings  as  have 
"  been  already  erected  from  remaining,"  &c«  (i)  But  it  has 
been  considered  that  a  breach  of  a  common  covenant  to  repair 
demised  premises  is  more  properly  remediable  at  law,  and  a  bill 
for  specific  performance  of  such  a  covenant  was  dismissed  with 
costs ;  {k)  and  although  formerly  specific  performance  of  a  co- 
venant to  rebuild  was  enforced,  the  subsequent  cases  render 
that  point  doubtful.  (/)  Analogous  cases  bearing  upon  this 
subject  will  be  considered  in  a  following  chapter  respecting 
Specific  Performance. 

In  order  to  support  a  motion  for  an  injunction,  it  must  in 
general  appear  that  there  has  been  an  inception  of,  or  at  least 
pit)ceedings  towards  an  injury^  for  otherwise  in  these  cases  the 
application  will  be  considered  premature,  (m) 


7.  To  prevent  a  7.  In  considering  injunctions  against  agents,  we  have  seen 
jk!f ence  or  eood  *^**  disclosures  of  Confidential  Communications  ynSi  be  pre-, 
faith,  or  to  pre-  vented.  («)    So  an  injunction  will  be  granted  to  restrain  the 

disclosure  of  Secrets  that  came  to  the  defendant's  knowledge  in 
the  course  of  any  confidential  employment;  (o)  and  an  injunc- 
tion was  granted  to  restrain  a  defendant  from  communicating 
certain  recipes  for  remedies  and  vending  them,  on  the  ground 
that  he  had  obtained  a  knowledge  of  the  mode  of  preparing 
them  by  a  breach  of  trust,  {p)  although  from  a  prior  case,  it 
seems  doubtful  whether  a  Court  of  Equity  vrill  interfere  by 


ig)  Nuthrovm  t.  ThomUm,  10  Vcs. 
161 ;  Mayor  of  London  v.  Hedger,  18  Vcs. 
355. 

(h)  4  Bro.  P.  C.  S95. 

(t)  Rankin  y,  Uiukisson,  1  Clark  &  F.  13. 

(k)  Flint  v.  Brandon,  8  Ves.  159 ;  1 
Madd.  Cb.  Pr.  403 ',  NcwI.  ou  Coot.  95 ; 
Whiitler  t.  Mainwaring  and  others,  id 
Chaocerj,  Mich.  T.  1773;  3  Woodd. 
V.  L.  464,  note  (s) ;  3  Atk.  512  5 1  Ves.  12. 


(I)  LMca$  T.  Commerford,  3  Bro.  C.  C. 
J67;  but  see  Momly  v.  rirfm,3  Ves.  184; 
1  Mad.  Ch.  Pr.  403,  404;  Newland  on 
Contr.  94,  95 ;  3  Woodd.  Vin.  Lee  465. 

(m)  Longman  r.  Broderip,  3  Anst.  645. 

(n)  Ante,  705, 706. 

(0)  Evitt  V.  Price,  1  Sim.  R.  483. 

(p)  Yoral  V.  Wingturd,  1  Jac.  &  W.  394 ; 
and  see  Chit.  £q.  I)ig.  tit.  Trade,  1284, 
1285. 
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injunction  to  restrain  a  party  ftom  divulging  a  secret  in  medi-   chap.  vill. 
cine  unprotected  by  a  patent.  (})  Pbevbwtiok 

LEOAtLT. 

8.  In  some  cases^  where  a  Payment  is  improperly  about  to  g.  To  prevent 
be  made,  or  a  Sale  of  property,  the  right  to  which  is  in  disputOi  improper  Pay- 
is  threatened,  or  where  a  sale  is  about  to  be  precipitately  and  coii?ejances? 
injuriously  made,  an  injunction  to  prevent  such  sale,  or  to  pre* 
vent  a  conveyance,  may  be  obtained  ex  parie.  (r) 

0.  When  a  person  is  apprehensive  of  being  subjected  to  a  9.  Bills  Quia 
future  loss  or  inconvenience,  probable  or  even  possible  to  hap-  "p^^^vrtw^i 

*  *^  ,*     loM  or  inconve* 

pen,  or  be  occasioned  by  the  neglect,  inadvertence  or  culpability  Dleiioe.(s) 
of  another,  or  where  any  property  is  bequeathed  to  another 
after  the  death  of  a  party  in  existence,  and  which  the  former 
is  desirous  of  having  secured  safely  for  his  use,  against  the 
eflfects  of  any  accident  which  may  liappen  to  it  previous  to  the 
accruing  of  his  right  of  possession ;  in  either  of  these  cases  a 
bill  quia  timet  {because  he  fears  loss)  may  be  filed,  which 
on  the  one  hand  will  quiet  the  party's  apprehension  of  a 
future  loss  or  inconvenience,  by  removing  the  causes  which  may 
lead  to  it;  and  on  the  other,  will  actually  secure  for  the  use  of 
the  party  the  property,  by  compelling  the  person  in  the  present 
possession  of  it  to  guarantee  the  same,  by  a  proper  security, 
against  any  subsequent  disposition  or  wilful  destruction.  (/)  It 
will  be  observed  that  this  is  laid  down  without  the  qualification 
of  requiring  any  adequate  ground,  but  in  many  cases  some 
adequate  ground  must  be  shown  for  requiring  a  person,  who 
may  perhaps  be  a  mere  trustee)  to  incur  the  trouble,  and  some- 
times perhaps  difficulty,  of  procuring  adequate  securities.  But  • 
where  the  party  himscdf  ought  to  have  prevented  the  necessity  ' 
for  the  proceeding,  then  he  cannot  complain.  Thus,  if  a  person 
have  become  surety  for  another  for  his  paying  a  debt  on  a  cer- 
tain day,  and  the  time  has  elapsed,  the  surety  may  file  a  bill  to 
compel  him  to  pay,  although  such  surety  has  not  as  yet  been 
troubled  or  molested  for  the  debt,  since  it  is  unreasonable  that 
a  surety  should  always  have  such  a  cloud  over  him.(tf)  In 
other  cases,  when  a  trustee  or  executor  might  readily  pay  the 
fund  into  court,  a  legatee  of  a  sum  payable  at  a  future  distant 


(q)  WiUiams  v.  WiUiami,  3  Meriv.  75;  781.    Boundary  bills  and  bills  for  perpe- 

and  see  Newberry^,  Jama,  2  Mcriv.  446;  toating  testimony  may  also  be  considered 

2  Chit.  Con.  L.  196 ;  and  see  anU,  436.  as  of  this  nature,  see  port,  722. 

(r)  Chit.  £q.  Dig.  tit.  Practice,  xl?ii.  (t)  1  Mad.  Ch.  Pr.  219. 

and  see  infra,  (u)  Ranelaigh  v.  HaytM,  1  Vem.  190; 

(f)  See  in  general,  I  Mad.  Ch.  Pr.  218  1  Eq.  Ab.  79,  Lee  yr.  Rook,  Mos.  318; 

to  225;  Chit.  £q.  Dig.  Ut.  Pleading,  sii.  1  Mad.  Ch.  Pr.  223. 
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CHAP.  VUL  time  may,  by  a  bill  of  this  nature,  oall  upon  an  executor  lo 
or  iMjvar&i  secure  it  for  his  benefit,  and  set  a  sum  apart  for  die  purpoaei 
LBOAixY.  and  this  without  showing  any  particular  reasons,  such  as  wasting 
assets  or  insolrency.  (x)  But  where,  as  in  the  case  of  a  re- 
mainder over  of  goods,  a  traiant  for  life  is  entitled  to  the  use  of 
the  goods,  there  must  be  real  danger  in  order  to  require  aeeii- 
rity,  and  the  court,  without  its  being  shown,  wiU  only  decree 
the  delivery  of  an  inventory,  (y) 


10.  To  prevent 
wMteoCpefwii 


crprevent  10.  A  bill  may  be  filed  and  injunction  obtained  to  prevent 
ai'proper^lbj'  ^^  ExecfUcT  OT  AdmhUsiraiar  from  wasting  and  somettmes  from 
an  Eiecaior  or   gulng  for  or  receiving  assets,  and  a  receiver  may  be  appcMiited 


(0 


to  conduct  actions,  (a)  and  to  ocmpel  him  to  pay  into  eomt  all 
that  he  is  not  entitled  to  retain  for  his  own  use,(fr)  and  aoaie- 
times  to  direct  him  to  pay  a  share  of  the  rendiie  to  a  party 
beneflciaUy  entitled,  (c)  So  if  persons  are  about  to  pay 
lo  an  insolvent  executor,  the  court  will  restrain  him  fron 
oahring  it,  and  if  the  debtors  to  the  estate  coUode  wMi  him 
they  maybe  parties  to  the  \nSL{d)  But  the  mere  cireuinstaooe 
that  an  executor  is  poor  and  in  mean  circumstances,  w^oot 
any  fact  of  misccmducti  is  not  a  sufficient  gromd  for  tiiia  appli- 
cation, (e)  If  an  execiitor  admit  himself  to  be  a  debtor  to  Am 
testator  at  his  death,  he  may  be  ordered  by  the  Court  of  Chan- 
eery  to  pay  the  debt  into  court.  (/)  So  where  an  answer  eon- 
tarns  a  clear  admission  that  tiiere  k  trust  money  m  tiie  haiid^ 
of  the  defendant,  the  court  will  always,  en  an  inteilocatofy 
application,  order  it  to  be  paid  into  court,  {g)  The  demaioB 
bef<^e  referred  to,  that  the  sureties  in  an  administnitor's  bond 
are  not  liafaie  to  be  sued  at  the  instance  of  a  legatee  or  party 
entitled  to  the  residue,  unless  there  has  been  a  decree  in  the 
Ecclesiastical  Court,  and  the  possaciility  of  death  or  bu&mptey 
occurring  before  such  deeree  can  be  obtained,  render  it  higUy 
expedient  for  all  parties  interested,  in  cases  of  any  imporlanee, 
to  ftle  a  biH  of  tbii  nature  shortly  after  the  death.  (A) 


(f )  1  Chan.  Ca.  1?1 ;  and  other  6i8e9, 
1  Mad.Ch.Pr.SSO»SSl. 

(y)  Foley  V.  Burndt,  X  Bro.  C.  C.  279; 
1  SUd.  Cb.  Pr.  290 ;  f  B!a.  Com.  by 
GbiUjr,398,ta  notes. 

(i)  See  in  general,  Eden,  300 ;  t  Mad. 
Ch.  Pr.  160,  334. 

(a)  1  Chan.  R.  257;  2  Bla.  C.  513,  in 
notes;  HitAeimlhiimHe  t.  RtmtU,  2  Atk. 
126 ;  Ta^r  v.  AUen,  Id.  SIS ;  MmMd 
▼.  Shaw,  5  Mad.  100 ;  Chit.  £(|.  Dig. 
1057;  Scott  V.  Bteker,  4  Prioe,  346;  1 
Ch.  C«»  75. 

(b)  Rogers  w.  R^en,  1  Anit.  174. 

(c)  Otley  f .  Lhnes,  7  Price,  274. 


(d)  UtUnoii  V.  liiann,  4  Bro.  C.  C.  277 ; 
Eimslk  V.  HMmUy,  3  Bi^  C.  C.  es4^ 

(e)  Howard  v.  Pauera,  1  Mad.  Rep. 
142;  Eden.  Iiij^,  SOO. 

(/}  RHhmfM  V.  RtthmeU,  %  Sin.  &  Sta. 
218 

(i^  Id.  ibid. 

(h)  Ante,  552 ;  Archbp.  CauUHmry  v. 
7tt/fif,  8  Bar.&  Cres.  150  >  and  Arekkp. 
CoHterhmnf  v.  Robert$m,  Escbociuer,  22 
April,  1S33,  Easter  Tern,  wfieie  theoporl 
took  time  to  consider.  Seetlieresaltofl^t 
case  stated  in  tlie  Addenda  at  tlie  endof  the 
second  volume. 
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11.  An  injunctian  may  be  obUined  to  restrain  the  Saiimg  of  CHAP.  Vlll. 
a  Skip  in  some  cases,  as  between  Pari  Owners,  {i)  But  the  f,'^M!l^riu 
Court  of  Chancery  will  not  restrain  the  sailing  of  a  vessel  con*     i««oam.y. 


taining  goods  sold  to  a  person  who  had  become  insolvent,  and  ii.  Biu  and  in- 
over  which  the  plaintiff  retained  a  right  oi  stoppage  in  tramsUu,  ^s^^^  ^ 
which  he  might  exercise  himself.  (/)  The  Court  of  Admiralty 
b  open  all  the  year  round  to  applications  by  a  part  owner,  whose 
share  is  fixed  and  certain,  to  arrest  and  detain  and  restrain  the 
sailing  of  a  ship  without  his  consent,  until  security  by  bond  be 
given  to  the  amount  of  his  share ;  (m)  and  if  the  ship  should  be 
lost,  the  payment  of  the  stipulated  sum  into  court  may  be  im<- 
mediately  enforced,  (n)  But  a  part  owner  cannot  originate 
a  suit  for  an  accomni  in  the  Court  of  Admiralty,  (o)  The  Court 
of  Chancery,  especially  where  the  shares  are  not  ascertained, 
wiU  exercise  a  eoncurrent  jurUdiciion  by  injunction  to  restrmn 
the  sailing  of  a  ship  until  the  share  of  the  party  complaining 
shall  have  been  ascertained,  and  security  given  to  the  amount 
of  it  y  and  it  will  be  referred  to  the  master  to  make  the  inquiry 
and  to  settle  the  security  accordingly,  (p)  But  where  die  ship 
was  intended  to  sail  the  next  day,  and  it  did  not  appear  by  the 
affidavit  filed  in  support  of  the  motion  that  there  were  aiiy  ctr* 
cumstances  to  account  for  the  plaintiff's  dday  in  applying,  the 
court  refused  an  injunction  to  restrain  the  sailing  of  a  ship 
upon  the  apjdication  of  a  part  owner,  (q)  It  seems  that  the 
jmrisdiction  of  the  Court  of  Admiralty,  in  cases  of  disputes  be- 
tween part  o^vners  of  a  ship,  has  been  much  narrowed  by  con* 
struction,  and  that  a  part  owner  cannot  originate  a  suit  there  Son 
an  account ;  and  that  consequently  an  application  to  a  Court  of 
Equity  by  a  part  owner  is  preferable  to  proceedings  in  the  Admi- 
ralty .(r)  In  a  recent  ease,  a  very  experienced  and  learned  dviKan, 
on  being  consulted  as  to  the  propriety  of  taking  proceedings  in 
the  Admiralty  Court  on  behalf  of  a  half  owner,  aninfiint,  against 
bis  co-owner,  (who  had  rendered  fisdse  accounts,  and  received 
the  profits,)  to  stay  the  vessel  firom  proceeding  on  her  then 
voyage  to  Hamburgh^  achised^  "  that  proceedings  m  the  Admi- 
ralty Court  were  not  in  that  case  expedient,  because  as  such 


(0  See  m  general  1  Had.  Cfa.  Pr.  165. 

(ft)  Chit.  £q.  Dig.  titles.  Ship,  Jiiri»> 
diction  and  Practice,  Injunction,  xs., 
Eden's  Inj.  S97,  <9S.  See  the  practice 
in  the  Coort  of  Admiralty,  Gate  ff  tAe 
AfoiU}^  1  Haggard's  Kep.  306. 

(0  Ooodiuxrt  V.  Lowff,  %  Jac.  &  W.  349. 

(m)  CoiC  o/t/ie  i4poU0, 1  Hagg.  306. 

(n)  Id.  ibid. ;  Abbott,  Part  I.  c  3,  s. 
4;  Holt  on  Ships,  202,  2  ed. 

(o)  Ca»&  ApMia,  1  Hagg.  Rep.  310,313. 

(p)  Huty  V,  Goodwin,  %  Mef .  77.  From 


the  report  of  the  case  of  the  Apollo,  1 
Hagg.  307,  ii  appears  that  an  jmactioD 
may  be  obtained  in  five  days,  tt  should 
seem  from  the  obserTatkms  In  the  case 
AfMo,  i  Hagg.  517,  318,  that  if  one 
part  owner  should  injure  the  other  by  pre- 
judicial reports  relatiTe  to  the  state  of  a 
ship,  tlic  remedy  would  not  be  in  the 
Court  of  Admirafty. 

[q)  Christie  v.  Craig,  2  Mcrir.  |37. 

j)  See  Apollo,  t  Hagg.  R.  306  to  320. 
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OF  Injvutes 
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proceedings  were  usually  against  vessels  employed  upon  very 
long  or  dangerous  voyages;  and  as  the  vessel  in  that  par- 
ticular case  was  employed  only  in  a  continuation  of  short 
voyages  to  Hamburghi  it  would  be  useless  to  apply  to  the  court 
for  security  on  one  such  voyage,  which  security  would  be  va- 
cated as  soon  as  that  voyage  should  be  completed;  and  it  might 
be  necessary  to  apply  for  other  security  on  each  succeeding 
voyage,  and  that  it  appeared  to  him  that  the  court  could  not 
compel  security  in  anticipation  oi  future  voyages  being  taken; 
and  even  then,  the  risk  being  small  and  expenses  of  such  appli- 
cation greats  no  good  would  be  obtained."  Whereupon  a  bill 
in  Chancery  was  filed,  stating  all  the  facts,  and  charging  that 
the  defendant  had  received  all  profits,  and  was  insolvent,  &c., 
and  praying  inter  alia  an  account,  and  paying  off  complainant's 
just  share,  and  a  sale  of  his  moiety  in  case  a  master  should 
certify  that  it  was  for  the  infant's  benefit ;  and  that  the  defend- 
ant might  be  restrained  from  selling  or  incumbering  the  vessel, 
or  at  least  complainant's  moiety ;  ^^  and  that  he,  his  servants 
and  agents,  might  in  like  manner  be  restrained  from  removing 
or  causing  to  be  removed  or  taken  away  from  the  jurisdiction 
of  the  court  the  said  ship  or  vessel  until  the  further  order  of 
the  court ;  and  that  the  defendant  might  be  decreed  to  deliver 
up  the  bill  of  sale  of  plaintiff's  moiety,  and  that  proper  accounts 
might  be  taken,  and  all  proper  inquiries  made,  and  all  proper 
directions  given  for  effectuating  the  purposes  aforesaid,  plain- 
tiff submitting  to  account  and  do  that  which  to  the  court 
should  seem  just,  and  for  further  relief."  (;p) 


12.  IlljODCtiotM 

against  infringe* 
ment  of  Copy 


of  that  nature 

(0 


12.  The  prevention  by  injunction  of  PiracieSy  or  imitations 
of  a  Copyright  in  books  or  music,  busts  and  sculptures,  engrar- 

tStt*  *nd  ri*iiu  '^^^  *"^  prints,  patterns  for  printing  linens,  cottons,  and  mus- 
lins, and  of  Patents  of  various  descriptions,  is  one  of  the  most 
common  branches  of  jurisdiction  of*  a  Court  of  Equity.  The 
various  statutes  for  the  protection  of  those  several  inventions 
usually  give  a  penalty  and  an  action  at  law  for  certain  actually 
completed  and  specified  injuries  to  those  rights,  (n)  And  al- 
though the  acts  are  silent  as  to  the  interference  of  Courts  of 
Equity,  yet  those  courts  will  interfere  summarily  in  protection  of 
the  legal  right,  for  otherwise  an  injury  might  be  committed  with 


(i)  SteinhauMTf  (^an  infant,  $c.)  v. 
Lauder,  bill  filed  August,  1832. 

(0  See  in  general  1  Mad.  Ch.  Pr.  137, 
149 ;  Chit.  Eq.  Dig.  tit.  Copyright,  248, 
and  tit.  Practice,  Injunction,  xv,,  1054 ; 
and  HiU  ▼.  Thompson,  3  Mcriv.  6V2; 
Eden,  260,  261. 

(tt)  See  ttokutea,  Chit.  Col.  SUt  181 


to  198,  and  notes.  Besides  the  specified 
injuries  and  remedies  in  the  statutes,  it 
should  seem  that  provided  the  statute  r^( 
can  be  estabfisbcd,  then  the  eotnmon  Um 
would  also  provide  a  remedy  for  any  othtr 
injury,  though  not  specified  in  the  act$, 
see  Beehford  v.  Hood,  7  Term  Rep.  628. 
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impunity,  or  the  party  might  have  to  seek  redress  against  a  mere  CHAP.  VIII. 
pauper.  And  a  Court  of  Equity  will  even  restrain  a  theatrical 
representation  of  a  tragedy  or  play,  the  copyright  of  which  is 
vested  in  the  complainant,  although  the  statutes  only  provide 
for  a  particular  injury^  viz.  the  publishing  or  -selling  a  similar 
book,  {v)  Where  there  has  been  a  length  of  exclusive  enjoy 
ment  under  a  patent,  the  court  will  grant  an  injunction  in  the 
first  instance  without  previously  putting  the  party  to  establish 
his  right  by  an  action  at  law ;  but  otherwise  where  the  patent 
is  recent,  or  the  piracy  or  imitation  has  been  doubtful,  {x)  In 
the  latter  case  the  court  will  direct  an  issue  or  action;  and  after 
the  patent  right  and  piracy  have  been  established,  an  injunc- 
tion may  be  obtained,  and  an  account  taken  of  the  extent  of  the 
defendant's  piratical  sales  and  profits,  {y) 

A  Court  of  Equity  will  also  interfere  to  protect  a  Copyright 
in  a  book  from  piracy  on  the  behalf  of  a  party  who  appears  to 
have  a  good  equitable  title,  even  though  it  should  not  appear 
that  his  legal  title  is  complete,  {z)  But  this  Court  will  not 
protect  a  foreigner's  copyright,  (a) 

Where  the  party  has  suffered  considerable  time  to  elapse, 
after  he  had  knowledge  of  the  infringement  of  the  right,  before 
he  applies  to  the  court,  he  will  not  obtain  an  injunction  until 
after  a  trial  at  law ;  (6)  nor  will  the  court  grant  an  injunction 
before  trial,  pending  the  construction  of  the  eflect  of  an  agree* 
ment  not  under  seal,  (c)  though  it  should  seem  it  would  be 
otherwise  in  case  of  a  covenant,  {d) 

Sometimes,  although  an  injunction  may  be  refused  in  the  first 
instance,  yet  the  court  will  direct  the  defendant  to  keep  and  be 
prepared  to  render  an  account  of  his  sales  between  the  time  of 
the  application  and  the  final  hearing  and  decree,  so  that  the 
party  complaining  may  have  evidence  of  the  measure  of  damage 
to  be  recovered,  {e) 


(v)  Afomf  V.  KeUy,  X  Jac.  &  Walk. 
481 ;  and  Johanning  v.  Hawka,  20  Feb. 
A.  D.  1850;  Torakioft's  Temple  Solicitor, 
AIS.  eouira  to  C^Uman  v.  WaOcer,  5  Term 
R.  f  45. 

(x)  Hill  V,  Thompion,  3  Meriv.  622  ; 
Hurmer  v.  Plane,  14  Yes.  130',  Tvfuon  v. 
Walker,  3  Swanst  679. 

Cy)  Vice-CbanceUor's  Court,  Tbondav, 
Feb,  21,  1833.  Jones  v.  Peane.  Mr. 
Knight  obtained  an  infunetion  in  this  case 
on  the  part  of  the  plaintiff.  The  bill  had 
been  filed  to  restrain  the  defendant  from 
imitating  certain  iron  wheels,  for  which 
invention  the  plaintiff  had  obtained  a 
pateiU,  and  which  he  alleged  had  been 
iofringed  bj^  the  defendant.  The  Vice- 
Chancellor,  on  a  former  application,  feel- 
ing doobtfol  as  to  whether  the  wheels  ma- 


nofactored  by  the  defendant  were  an  in- 
fringement of  the  plaintiff's  patent,  di- 
rected an  issne  at  common  law.  An 
action  had  accordingly  been  brought,  and 
a  verdict  obtained  bv  the  plaintiff.  Tlie 
court  granted  the  injunction  upon  the 
present  motion,  and  also  directed  an  ac- 
count to  be  taken  of  the  wheels  which  had 
been  uanufrctured  by  the  defendant. 

s)  Mawman  t.  Tegg,  2  Rass.  386. 

a)  Delondre  v.  Shaw,  2  Sim.  237 ;  Plait 
V.  Button,  Coop.  303 ;  19  Vesey,  447,  S.  C. 

(b)  Piatt  T.   Button,    19  Ves.  447 ; 
Southey  v.  Shencood,  2  Meriv.  435, 

(c)  Walcot  V.  Walker,  7  Ves.  1. 

(d)  BarJUld  v.   Nicholson,    2  Sim.  & 

aui.  1. 

(e)  Wilkins  v.  Aikin,  17  Ves.  422 ;   1 
Mad.  Cb.  Pr.  150. 


Y90  PREVENTION  OF  INJURIES 

CHAP.  vm.  Besides  the  reasons  in  favour  of  injunctions  in  general,  (/) 
OT  Ikj*u  J™  ^^'^  ^  ^^  particularly  favourable  to  the  application  in  the 
LEO  ALLY,  case  of  copyright.  Adequate  relief  could  not  be  given  by  any 
action  for  damages,  for  it  is  impossible  to  lay  before  a  jury  the 
whole  evidence  as  to  all  the  publications  which  go  out  to  the 
world  to  the  plaintiff's  prejudice ;  and  the  sale  of  copies  by  tbe 
defendant  is  in  such  instance  not  only  taking  away  the  profit 
upon  the  individual  book  which  the  plaintiff  probably  would 
have  soldi  but  may  injure  him  to  an  incalculable  extent,  which 
no  inquiry  into  the  extent  of  damages  can  ascertain.  (^) 

With  respect  to  Letters^  we  have  seen  (A)  that  no  injunction 
*to  restrain  their  publication  can  be  obtained  on  the  ground 
that  they  are  UbeUous^  or  that  their  publication  would  be  pain- 
ful to  the  feelings  of  the  writer.  (A)  But  when  an  injunetioti  to 
restrain  the  publication  of  ^tters  is  granted,  it  is  founded  only 
on  a  right  of  property  in  the  writer.  (A)  Where  letters  written 
by  the  plaintiff  to  the  defendant  having  been  returned  by  him, 
with  a  declaration  that  the  latter  did  not  consider  himself  en- 
titled to  retain  them,  the  publication  of  copies  taken  before 
the  return,  widiout  the  knowledge  of  the  plaintiff,  was  re- 
strained by  injunction,  though  represented  by  the  defmdant  as 
necessary  for  the  vindication  of  his  character.  (A)  And  it  has 
been  held  that  in  general  the  sending  of  a  letter  bearing  the 
character  of  a  literary  composition,  does  not  give  the  person  to 
whom  it  is  transmitted  the  right  to  publish  it  for  his  own  be* 
nefit,  unless  it  be  clearly  essential  to  vindicate  his  character 
from  &lse  imputations  cast  upon  him  by  the  writer  $(t)  and  an 
injunction  on  the  application  of  an  executor  was  granted  to 
restrain  the  publication  of  letters  written  by  his  testator  ;(ifc) 
and  against  an  executor  to  restrain  him  from  publishing  letters 
to  his  testator ;(/)  and  it  has  been  laid  down  as  a  general  rule 
that  a  receiver  of  letters  has  at  most  but  a  joint  property  vridi 
the  writer,  and  possession  does  not  give  him  license  to  puUish 
them;(m)  and  it  further  appears  that  an  injunction  will  be 
granted  to  restrain  the  printing  of  an  unpublished  manuscript, 
a  copy  of  which  had  been,  by  the  representation  of  the  authorj 
given  to  a  person  under  whom  the  defendant  claimed,  but  not 
with  the  intention  that  he  should  publish  it.  (n) 

(/)  AnU,  696,  697  ;  Hogg  v.  Kirby,  8  (t)  Lord  Permal  ▼.  PUppi,  t  Vet.  k 

Ves.  2S5  i  Wilkim  v.  AUan,  17  Ves.  4f4 ;  B.  19 ;  Pope  ▼.  CuH,  t  Atk.  34«. 

Eden,  264}  1  Mad.  Ch.  Pr.  150.  {k)  Granard  v.  Dttnkln^  1  Ball  &  B. 

(g)  Ante,  696,  697:  Hogg  r,  Kirby,  207. 

8  Ves.  225 ;  Wilhim  v.  Aikin,  17  Vet.  424  j  (i)  Thompson  r,  Stanhoite,  Ambler,  757. 

Eden,  264;  1  Mad.  Ch.  Pr.  150.  (m)  Pope  v.  Curl,  2  Atk.  342. 

(h)  Anto,  697;  and  see  in  general  1  (n)  Duke  of  Quuntbcrry  v.  SMbetft,  2 

Mad.  Ch.  Pr.  151, 152,  and  Gee  v.  PriN  Eden,  329. 
chord,  2  Swanst.  403 ;  £dcD»  976  to  279. 
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Where  an  author,  having  sold  the  copyright  of    a  work*  CHAP.  VIIL 
published  under  his  own  name,  and  covenanted  with  the  pur-    ^i][jIJ",k» 
chaser  not  to  pubKsh  any  other  work  to  prejudice  the  sale      ljwai,ly. 
of  ity  it  should  seem  that  another  publisher,  who  had  no  notice 
of  this  covenant,  would  be  restrained  from  publishing  a  work, 
subsequently  purchased  ftcm  the  same  author  and  published 
under  his  name  on  the  same  subject,  and  though  there  is  no 
piracy  of  the  first  work«(o) 

In  order  to  obtain  an  iiqunetion  against  the  violation  oi  a 

patent,  the  party  must  swear  to  his  belief  at  the  time  of  apply* 

^  ing  that  he  is  the  original  inventor,  (p)    Where  there  has  been 

a  length  of  exclusive  enjoyment  under  a  patent,  the  Court  of 

^  Chancery  will  grant  an  injunction  in  the  first  instance  without 

^  previously  putting  the  party  to  establish  his  right  by  an  action 

^  at  law ;  but  where  the  patent  b  recent  and  the  injunction  is 

^  opposed,  by  endeavouring  to  show  that  there  is  no  good  speci* 

fication  or  is  otherwise  defective,  the  court  will  require  the 

^  patentee  to  establish  the  validity  of  his  patent  in  a  court  of 

law  before  it  will  grant  him  an  injunction,  (|>)  sometimes  will 

^'  direct  an  issue,  and  at  other  times  leave  him  to  his  action ; 

^  sometimes  also  directing  an  account  of  sales  and  profits  in  the 

'  meantime. 

*  It  has  been  laid  down  that  an  injunction  will  not  lie  to  To  restrain 

5  restrain  one  trader  from  making  use  of  the  same  mark  with  ^onsV"***^ 

'  another,  (jf)    But  in  a  late  case  an  injunction  was  granted  by 

I  the  Vice-Chancellor  to  restrain  the  defendant  from  sending  to 

:  Constantmople  certain  watches  with  the  word  **  Pesendede,*  in 

Turkish  characters^  (meaning  '*  warranied^  in  imitation  of  the 
i  watches  of  the  plaintiff,  by  which  they  had  for  very  many  years 

been  distinguished,  and  by  which  he  had  obtained  great  credit 
in  the  Turkish  trade,  (r)  And  there  are  other  cases  where 
although  the  plaintiff  may  not  have  obtained  a  patent,  yet  he 
may  obtain  an  injunction  against  a  breach  of  confidence  or 
trust  in  disclosing  the  secret  of  his  invention.  («) 


III.  The  proceedings  in  equity  to  prevent  injuries  to  Reai  m.  Biib  of 
Prcper^y  are  principally,—!.  Boundary  Bills.  2.  Injunctions  to  13^^^,****^^"'^^;^ 

, Property. 

(o)  Burfield  ▼.  Nickotum,  2   Sim.  &  (r)  Gout  r.  Aloplogla  and  others,  Vice- 

Stu.  1.  Chancellor's  Court,  Easter  Term,  18S5. 

(p)  Tlumpion  v.  Hill,  3  MerW.  694.  (s)  Yovat  v.  Wingard,  1  Jac.  &  Walk. 

(4)  Blanchard  v.  Hill,  2  Atk.  484  ;  1  394 ;  and  sec  Chit.  Bq.  Dig.  1063. 
Mad.  Ch.  Pr.  163. 
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PREVENTION  09  INJURIES 


CHAP.  VIII.  prevent  Wasteful  Trespasses  or  Disturbances  of  Franchises. 
8.  InjfiiictioAB  to  compel  the  Exercise  of  Lawful  Worlcs  in  the 
ieftstinjuribus  manner.'  4.  Injunctions  to  Quiet  Possession  after 
recoteryat  law*  and  5.  Injunctions  to  prevent  Waste. 


PREV£IIT|0N 

OF  Injuries 

UtOAliLY. 


II 


•  r 


1.  BilU  to  pre- 
serve Binttula- 
rics.  (0 


9.  To  prevent 
WatUful  Tret- 
ptfMcs  or  dii- 
twrbamentfa 
franehue, 
&c.  (a) 


1.  We  have  *before  adverted  to  the  importance  of  .securing 
evidence  of  Boundaries  between  different  estates^  and  especially 
between  freehold  and  copyhold  property.  (/)     An  agreement 

between  twb  on^ni^rs  to  take  measures  to  ascertain  the  correct 

■  » 

boundary  is  binfding  without  any  other  consideration  than  the 
mutual  agreement.  *  A  Court  of  Equity  will  in  general,  upon 
a  bill  -filed,  issue  a  commission  for  the  purpose  of  Axing  the 
boundary,  and  thereby  preventing  future  disputes  and  fitiga- 
tion,  and  to  fix  the  value,  if  the  ancient  boundary  cannot  be 
^Ascertained,  especially  where  lands  have  been  intermixed  by 
unity  of  possession,  (ii)  So  to  distinguish  copyhold  irom  free- 
hold lands  within 'the  manor,  (or)  and  a  tenant  is  bound  to  pre- 
serve the  boundaries  of  his  landlord  distinct,  and  if  \iy  his 
deiault  they  become  confused,  he  must  substitute  land  of  equal 
value,  to  be  ascertained  by  commissioners,  {y)  Boundaries  also 
are  frequently  ascertained  in  an  action  or  issue  at  law  under  an 
inclosure  act  or  by  the  direction  of  the  court,  (z) 

9.  With  respect  to  Ileal  property,  injunctions  may  be  ol>tained 
to  prevent  wasteful  trespasses;  to  quiet  possession ;  to  prevent 
waste,  or  private  or  public  nuisances,  (a) 

If  a  person  either  forcibly  or  wrongfully  gets  into  or  retain&jx^'- 
session  of  land  or  other  tenements,  and  is  digging  mines  or  com- 
mitting Wasteful  Trespasses  or  irreparable  Dantages,  altl^ough 
the  owner  may  be  entitled  to  retake  possession  if  he  can  do  so 
without  committing  a  breach  of  the  peace,  (&)  or  may  be  entitled 
to  relief  by  summary  proceedings  before  a  magistrate,  under  the 
statutes  against  IbrciUe  entries  tod  retainers  J  or  may  sue  aQ 
the  parties  in  an  action  of 'trespass ;  yet  cases  may  occur  w^ere 
the  wrong-doer  has  too  many  assistants  to  resist  a  retai^g  by 
peaceable  means,  or  where  magistrates  will  refuse  to  actp  and 


(r)  See  in  genera],  anie,  195. 196,  fS7, 
455;  and  see  Chit.  £q.  Dig.  tit  Doand- 
ary  Bill ;  3  Bla.  C.  496,  b.  in  note  1 ; 
WiUit  V.  Pmrhnttm,  t  Meriv.  507;  1 
Madd.  Ch.  Pr.  29,  SO ;  1  Fonbl.  Treat. 
£q.  2S;  1  Thbmas's  Co.  lit.  701,  note, 
55. 

(tt)  WiUk  V.  Parkham,  t  Meriv.  507; 
1  Swanst.  9,  S.  C. 

(x)  Duhe  </  Leeds  y.  Earl  of  Stn^ord, 


4  Ves.  180. 

(3f)  Attormy  Ggneral  v.  PaUertan,  t 
Ves.  &  B.  tG5, 

(»)  CrmmtT  t.  Pennington,  i  Taunt. 
167 ;  Hetherhgton  ▼.  tam,  4  Bar.  8c  AJd. 
4t8. 

(a)  See  In  general  1  Mad.  Ch.  Pr.  U7; 
Chit.  Eq.  Dig.  Practice,  xUu,  ^J,  |jag< 
1058 ;  1  Eden,  Tnj.  19$  to  196. 

(6)  Ant€,646, 
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where  the  wrong-doers  being  paupers  the  ukimate  remedy  by  chap.  viii. 
ejectment  and  action  for  damages^  will  be  either  insufficient  or  o,  ihjuriu 
ineffectual,  and  the  estate  in  the  meantime  may  be  ruined.  In  l«oally. 
any  such  case  the  proper  course  is  to  file  a  bill  in  Chancery, 
stating  all  the  circumstanceSj  and  immediately  afterwards  to 
file  affidavits  of  the  facts,  and  thereupon  by  counsel  move  the 
Chancellor  or  Vice-Chancellor  ex  parte  for  an  injunction, 
which  will,  upon  sufficient  ground,  be  granted,  thereby  restnun^ 
ing  the  wrong-doer,  his  agents,  servants  and  workmen,  and 
every  person  claiming  or  pretending  to  claim  through  or  under 
the  wrong-doer  from  interfering  or  intermeddling  with  the 
premises,  mines,  &c.  and  from  entering  upon  the  same ;  and  if 
after  such  injunction  and  before  it  has  been  dissolved  any  party 
should  violate  the  same,  prociess  of  contempt  will  immediately 
issue  to  take  all  parties  so  offending  into  custody.  (6)  In  a  late 
case  A.  B.  in  February,  1830,  entered  into  an  agreement  to  sell 
certain  mines  and  premises  to  C.  D.,  the  purchase  money  to  be 
paid  by  instalments,  ^nd  C  X).  was  let  into  possession,  and  paid 
one  instalment  and  became  bankrupt,  but  his  assignees  did  not 
interfere  with  the  estate,  and  thereupon  A*  B.  unadvisedly 
distrained  and  sold  coals  towards  payment  of  the  purchase 
money,  but  afterwards  the  residue  remaining  unpaid  A.  B. 
took  possession  and  let  to  £.  i^.,  who  worked  the  same  for 
some  time,  and  thereupon  C*  D.  re-entered  and  took  up  tram- 
roads  and  destroyed  an  engine,  and  afterwards  took  forcible 
possession  and  worked  the  mines  until  9th  August,  1832;  and 
A.  B»  in  vain  attempted  to  retake  possession,  and  the  magis- 
trates, on  account  of  the  distress  and  cross  claim  of  right,  re- 
fused to  interfere,  as  well  under  the  statutes  against  forcible 
entries  and  detainers  as  under  7  &  8  Geo.  4,  c.  30,  and  there- 
upon A.  B.  filed  his  bill  in  chancery  on  13th  August,  1883,  in 
the  name  of  himself  and  said  £.  F.  his  tenant  against  said  C.  Z). 
and  another,  and  made  affidavits  sworn  on  30th  August,  and 
filed  on  S3d.  The  Chancellor  doubted  whether  it  was  a  fit 
case  for  relief,  as  it  would  encourage  application  to  that  court 
in  all  cases  where  the  proper  remedy  was  an  action  of  tres- 
pass, (c)    But  as  he  was  going  out  of  town,  suggested  that  the 

(6)  Formerly  the  eieicise  of  this  juris-  1  Mad.  Ch.  Pr.  148 ;  see  further  Redetd. 

dietion  was  denied*  but  now  it  is  common  Tr.  PI.  110 ;  3d  ed.  i  Mad.  Cb.  Pr.  953» 

in  case  of  continuing  trespass  irreparable  n*  {t),  and  (t) ;  Smth  t,  CMyer,  8  Ves. 

or  Tery  injurious,  £den»  19S  to  196.  But  90,  and  9  Ves.  f91. 
it  is  said  that  where  the  defendant  being         (c)  £x  parte  Clegg,  S3  Aug.  1832.  The 

a  mere  stranger  might  be  turned  out  of  bill  fully  stated  the   fact  as  above  ah- 

possession  immediately*  an  injunction  does  stracted,  and  concluded  with  the  foUow- 

not  lie,  Mcriimer  v.  VottreU,  9  Cox,  S05 ;  ing  prayer : — 

"  [That  the  said  C.  D.  and  /.  H,  their  and  each  of  their  agents,  servants  and  work- 
men, and  every  person  claiming  or  pretending  to  claim  by,  from,  through  or  under  the 
said  C.  D,  may  be  restrained  by  the  order  or  injunction  of  this  Honourable  Court  from 

VOL.  I.  3   B 
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FRBVSNTIOK  OV  INIUaiES 


CHAP.  VIII. 

PRBTBNTION 

OP  Injvbiu 

LBOALLY. 


Injonction  to 
prercnt  distorb- 
ance  of  a  FVan- 
ehise  or  ezclu- 
itve  Privilege, 


pUiotiff  might  apply  to  the  Vice-Chancellor,  and  mho,  tm 
motion  on  S3d  Augusti  a.d.  18SS|  ordered  an  injunction  to 
issue  in  the  terms  prayed,  (^f)  And  a  proceeding  of  this  na* 
ture  will  not  prejudice  a  subsequent  proceeding  by  ejectment 
and  by  action  of  trespass  for  prior  or  subsequent  damagea.  {e) 

This  practice  of  the  Court  of  Chancery  to  grant  injunctions 
against  trespasses  likely  to  be  continued,  and  to  occasion  consi- 
derable damages,  seems  to  be  well  established ;  (/)  and  as  die 
ground  of  gardens,  parks,  paddocks,  courts  and  yards,  are  ex- 
oepted  in  the  power  given  under  the  highway  act  to  widen, 
enlarge  or  divert  roads,  an  injunction  may  be  obtained  to  pre- 
vent justices  from  taking  any  part  of  a  garden,  ftc.  for  eilber  of 
those  purposes;(^)  but  it  will  not  be  granted  for  a  mere  tempo- 
rary or  trifling  trespass.  (A)  If  a  lord  of  a  manor  inclose,  and 
the  commoner  break  down  fences,  an  injunction  wiD  be  granted 
to  prevent  fltrther  pulling  down  fences  till  an  issue  upon  the 
sufficiency  of  common  has  been  tried  ;(t)  and  where  sequeatra- 
tors  wete  forcibly  dispossessed  the  court  restored  possession  by 
injunction,  (jk) 

So  where  a  party  can  by  bill  and  affidavit  establish  a  strong 
primA  facie  exclusive  right  to  a  FranehUe  or  Pripilege,  aa  an 
ancient  ferry,  or  exclusive  landing-place  for  goods,  and  such 

interfering  or  btermeddltng  with  the  said  oolltery  and  premises,  mines,  beds*  Teina  aod 
•cams  of  coal  off  any  otbcr  uinerai»  ot  |Mit  tbefeol^  and  ftma  tnftirtttg  apoD  mA 
working  tbe  said  colliery^  mines,  beds,  veins  and  seams  of  cool  or  other  ninerBl* 
or  any  part  thereof,  and  from  doing  any  spoil,  damage  or  injury  thereto,  or  to 
any  part  thereof  or  to  Ihe  said  premises,  and  from  sdifaig  or  diqpealng  of  any  coals 
or  other  minerals  already  p>t,  or  wbicli  may  be  at  any  time  got  from  tb^  said  coUieiy, 
or  the  mines,  beds,  veins  and  seams  of  coals,  or  other  minerals,  or  any  part 
thereof,  and  froai  doing  any  act,  matter  and  tiling  to  imBede  or  iutarmpi  fisintiiij 
their  agents,  servants  or  woricmen  in  worlting  tbe  said  colliery  and  premiMa.]* 
And  tbht  an  aodoont  may  be  uken  by  and  uader  Ihe  deci«e  and  dkccUMi  of 
this  Honoarable  Court  of  the  several  quantities  of  coal  or  other  jniottal^  wWdi  have 
been  sold  and  removed  from  off  the  said  coUierv  and  premises  since  tlie  said  C.  D.  laac 
to<^  posaeasion  thereof  as  albresaid,  and  of  Jbe  aeveral  lems  ef  aseney  teoebvd  by 
him,  or  by  any  person  or  persons  by  his  order,  er  for  his  ose  en  aoconnt  theseoC  end 
that  he  may  be  decreed  to  account  fbr  and  pay  to  plaintiff  J.  C.  soch  sums  as  shall  be 
ffoend  to  have  been  received  by  hhn  oo  aoconnt  thereof;  end  that  he  SMy  be  deeiwd 
to  deliver  up  the  peaceable  and  quiet  possession  of  the  said  ooliiery  aad  preaiaes  to 
plaintiff/,  C.  of  as  be  shall  direct ;  and  that  plalntiSs  may  have  each  ftnrtfaer  and  tuch 
other  relief  in  (he  premises  as  the  nature  and  ciKumstaaees  of  the  caie  oiey  nBeoira^ 
and  as  shall  be  agreeable  to  equity  and  good  conscience,  may  it  please  your  nid* 
thip»te 


(d)  CaumMJar  v.  SlmdM,  1  S.  &  S.  361  ( 
and  see  J^trnnnxck  v.  JBran^/in^  SSwanst. 
99,  as  to  restraining  a  purchaser,  who  has 
not  paid  purchase  money  ;  Creckferd  v. 
Aietmder,  15  Ves.J.  138;  Earl  Cowper 
V.  Baker,  17  Yes.  128  ;  Grey  v.  Dakt 
fif  Northumberland^  Id.  S^81;  to  prevent 
commisiouers  of  highways  cnlerUig  gar* 
dens,  &c.  1  Yes.  188. 

(«)  ^fite,  731,  note  (c) ;  Attorney  Gene- 


rei  T.  Niekol,  3  Meriv.  687. 

)  Field  V.  fismawat*  t 

j)  13  Geo.  3,  G<  78,  s.  16 ;  BeU't  Sep- 

piemen^  Yes«  Sen.  lOft,  and  aee  whet  is  a 

rrdcn,  &c ;  Gilb^  v.  Tmiam,  4  ]>evt 
R.SCt. 

(h)  Gm/MM  V.  White,  3  Atk.  8K 
(0  Arthimgtm  v.  li*awfces,  t  Vena.  366. 
V     {k)  Lord  Pelkam  v.  Duke  ^  Newcntlet 
3  Swanst.  989. 


Hie  injunction  only  extended  to  the  parts  witliio'lhe  brackets. 


8T  hWaAh  AUTROBITY. 


ns 


light  ur  timatenod  to  be  forcibly  i 
ess  parte  injunction  may  be  pbteined.(/) 


n 


with  by  otherii  an 


A«  flb  dthough  parties  may  hare  a  perfect  legal  right  to  per- 
form some  act  upon  or  in  relation  to  the  real  property  of  an 
indiyidua],  yet  if  they  are  about  to  execute  their  powers  in  a 
manner  diat  would  probably  be  more  injurious  than  is  neces- 
sary, and  if  the  individual  can  suggest  a  preferable  course  of 
proceeding,  a  Court  of  Equity  will  by  Injunction  enforce  the 
latter,  (m)  Thus  where  a  rail-way  company,  in  exercise  of  the 
powers  conferred  upon  them  by  an  act  of  parliament,  which 
gare  compensation  to  persons  whose  property  might  sustain 
damage  firom  their  operations,  were  proceeding  to  erect  an 
arch  over  a  mill  race,  for  the  purpose  of  sustaining  an  embank- 
ment on  which  the  railway  was  to  be  constructed,  and  it  ap- 
peared that  injury  would  thereby  be  done  to  the  mill  if  the 
arch  were  of  the  proposed  dimensions,  but  that  the  injury 
would  be'  avoided  if  the  arch  were  of  certain  larger  dimensions, 
tihe  Court  of  Chancery  granted  an  injunction  to  restrain  the 
company  from  making  the  arch  of  the  proposed  dimensions. 


CHAP.  vnr. 

PRBVBNTIOW 

or  iHJtritzBi 

X.BOAX.LY. 

3.  Injanctiokia 
to  compel  the 
performance  of 
lawful  works  in 
the  least  inja- 
rioos  ipanner. 


(C)  In  ikke  Vice-CbaDceUor's  Court, 
March,  a.p.  1833,  Andmon  v.  SuUivan  ^ 
othertt  Mr.Knigbt  made  an  ex  parte  applica- 
tioD  to  the  Goart,  on  behalf  of  th^  plaintiffs, 
for  an  injanction  to  rettram  the  dffendantt 
fiam  intetfermg  vnth  the  eschuive  priviUga 
if  the  pUintiffh  er  Jrem  itOerrupUng  cr. 
moletting  them  in  the  enjoyment  of  their  ex- 
ehuive  tight  to  land  paesengert  and  goode  at 
the  ianding'ptaec  calltd  Prince*$  Stairs, 
situate  npoo  the  Prince  Estate,  in  Rother- 
hltbe,  other  than  goods  of  the  Inhabitants 
residing  on  the  estate,  and  also  from  plj^ 
ing  for  (ares  there*  The  circomstances  of 
the  case  were  these:"— In  the  year  18 IS, 
Mr.  Stott,  to  whom  this  property  formerly 
belonged,  let  the  ose  of  the  fctairs  upon  a 
lease  of  14  yearS)  at  id  guineas  per  an- 
num, to  Follman  and  other  watermen 
licensed  by  the  Trinity-house,  who  were 
teaanta  residing  upon  the  estate,  without 
any  hinderance,  except  that  all  the  inha- 
bitants who  reside  upon  the  estate  should 
have  the  privilege  of  landing  goods  witli- 
ont  the  payment  of  any  wharfage.  The 
lestees  formed  an  association  among  them- 
selves, allowing  old  members  to  retire, 
and  any  vacancies  tltat  might  from  time 
to  time  occur  to  be  filled  op*  On  the  ex- 
piration of  the  lease,  a  renewal  was 
given  at  an  increased  rent  of  18  guineas 
a-year.  The  title  to  the  freehold,  after 
the  death  of  Mr.  Stott,  was  Utigated,  and 
the  plaiiitifff ,  who  are  ready  ami  anxious 
to  pay  the  rents  to  some  one,  filed  the 
present  bill  for  an  uijoactioa,  for  the  pro- 
tection of  themselves.  Several  attempts 
having  been  made  by  vaiioas  wstennen 


on  the  Thames  some  time  smce  to  in- 
fringe npon  the  privilege  of  the  plaintifiTs, 
from  the  month  of  March,  1833,  until  the 
11th  of  February  hist,  the  gates  leading  to 
the  stairs  were  closed  by  2te  order  of  the 
plaintiffs.  On  the  11th  olt  they  were  re- 
opened, and  a  notice  posted  at  the  stain 
declaring  them  to  be  private  property, 
and  threatening  all  persons  who  interfered 
with  the  privifeges  of  the  tenants  wilh  a 
prosecution  according  to  law.  Notwith- 
standing this  notice,  evex  since  the  open- 
ing of  the  gates  vast  crowds  of  unprivi- 
leged watermen  had  oollected  on  the  spet, 
and  several  of  them  had  listened  their 
boats  to  the  Innding-plaoe,  declaring  that 
unless  they  were  permitted  to  land  pas- 
sengers they  would  prevent  the  pUintiiia 
from  doing  ao,  and  also  threatened  to 
bring  a  multitude  of  other  wlienynen  to 
ply  at  the  stairs,  unless  the  plaintiffs 
would  quietly  sobmit  to  abandon  their 
right». 

The  application  was  made  upon  several 
affidavits,  one  of  which  was  an  echo  of 
the  bill,  and  the  others  particolaruring  in 
detail  the  various  acts  of  aggreaiion  before 
alluded  to. 

The  Vice-'Chancellor  thoogbt  a  fit  ease 
had  been  made  out  for  the  immediate 
iatprferenoe  of  the  court,  and  directed  an- 
injunction  to  issue  upon  the  prodnetion  of 
two  other  afiidavits,  which  bad  been 
alladed  to  by  th«  counsel,  before  the 
riung  of  the  conrt 

(m)  Cm<i  v.  Ctmmce  Rmiway  Cmptmy,- 
1  Turner  &Myl.  181. 
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C»AP.  VIU. 

'F&ST£VTION 

Or.lNJU^RIliJ 

LEOAULY. 

4.  To  Quiet 
passasiont  aud 
BilUrf  Peace, 
fi(C.  (n) 


5.  Toipreveni 
WatU.(u) 


akbougli  the  adopting  die  arch  of  larger  •dimenrions  wo«kl<ie* 
casion  more  expense  to  the  company,  (m) 

4.  .After  recovery  of  9-  verdict  at  law  or  decree  in  eqni^  if 
the^ucceseful  party  still  apprehend  disturbance,  he  may#  upon 
bill  jGJed,  obtain  an  injunction  to  quiet  Aim  in  possessitm;  (o) 
and  a  perpetual  injunction  has  been  granted  after  five  toals.at 
If^w  on  the  same  point  and  verdicts  the  same  wjqri(p)  aod 
where  many  parties  are  ii)terested>  and  at  law  it  would  be 
necessary,  to  have  numiorous .  actions,  a  biU  qf  pecfce  may  .be 
filed  so  as  to  have  all  the  rights  settled  in  one  issue,  {q)  But 
the  general  rul^  is,  that  a  party  must  establish  hia  right  at  .law 
before  he  can  bring  a  bill  of  peace;  (r)  and  after  a  decree  of 
landj  the  only  proper  mode  for  obtaining  immediate  .poaseaakm 
is  to.  obtain  an  ii^unction  to  deliver  possesaiooj  whicb  is  of 
course  on  motion,  and  if  not  obeyed,  a  writ  issues  to  the  aheriff 
to  deliver,  possession,  (s)  But  bills  of  peace  are  now  lesa  id,  uae 
than  formerly,  and  they  were  confined  to  quieting  the. poeies- 
sion  of  corporeal  hereditaments^  and  did  not  extend  to  the 
profits  of  an  office.  (0 

5.  Bills  and  injunctions  to  prevent  Waste  are  the  most  fre- 
qyent  and  salutary  proceedings  in  a  Court  of  Equity,  (u)  In 
equitable  as  well  as  in  legal  waste,  if  a  threat  to  commit  waste, 
or  one  even  small  act  of  waste  be  established,  the  court  will 
immediately,  even  in  vacation,  restrain  equitable  as  well  as  legal 
waste  generally ;  (jt)  and  even  upon  threat,  without  an  act 
done,  or  where  a  party  insist  on  his  right,  (y)  And  althou^ 
there    would   be    a   remedy  at   law,    yet  where  the   waste 


(m)  CoaU  V.  Clarence  'Raiimay  Cvmpatty, 
iTurner&Myi.  181. 

(n)  See  in  flcnenli  Chit.  Eq.  Dig. 
slrL  19, 1037 ;  Plead.  781;  Eden's  Inj. 
S63  to  366. 

(o)  Id.  ibid.  And  in  Wiekham  ▼.  South, 
in  Clsaocery,  fS  April,  1853,  Sir  £.  Bug- 
den  moved  for  an  injunction  to  restrain 
the  defendanta  from  dredging  for  oysters, 
or  destroying  or  injuring  tlie  oyster  beds 
at  Mjltop.  The  plaintiff  was  tbe  owner 
of  tbe  beds,  and  tbe  bill  was  in  tlie  nature 
of  a  bill  to  be  quieted  in  tbe  possession  of 
tlie  property  in  question,  to  which  the 
fjlainttff's  right  bad  been  established  by 
the  trail  of  an  action  at  law.  The  defend- 
ants weie  fishermen,  and  were  very  nu- 
laerotts.  The  liord  Chancellor  granted 
the  Injunction,  giving  the  defendants,  at 
the  same  time,  leave  to  move  to  dissolve 
the  injupction  before  the  Vice* Chancellor 
if  they  should  be  advised  to  attempt  such 
a  course.      On  9lh  May  following,  the 


parties  were  brought  into  court  upon  yn- 
cett  «f  contempt,  and  on  their  promise  not 
to  offend  again  were  discharged  by  tiie 
Chancellor's  order. 

(p)  Cauntesii^Gnintlmrougk  v.  G'Ard, 
2  P.  W.  425;  inrl  rf  Bath  v.  Shtrtrim, 
10  Mod.  1. 

(9)  1  Mad.  Ch.  Pr.  166 ;  3  Bla.  C.  4f7. 
in  notes ;  and  potf ,  Chit.  Eq.  Dig.  Plead- 
ing, xii.  781. 

(r)  Dr.  Uster  HoU*g  Gssr,  t  Vea.  sco. 
19S. 

(0  Uvguenin  v.  BouUjf,  15  Vea.  ISO; 
Sir  W,  Lewet  v.  Morgan,  5  Prjce,  468. 

(Q  Eden's  Inj.  5S2  to  SS4. 

(«)  See  a  useful  note  S  Tbonas's  Co. 
Lit.  941,  M.  See  in  ceneral.  1  Mad.  Ch. 
Pr.  138 ;  Chit.  Eq.  Dig.  Waste  and  Prac- 
tice, 1058. 

(a)  Coffin  V.  Coffiut  6  Mad.  17  ;  Barry 
V.  Barry,  1  Jac  &  W.  65S ;  1  Mad.  Ch. 

Pr.  isa. 

(y)  Gihson  v.  Smith,  2  Atk.  18«. 
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wouU*  be  very  ii^urioiiB  to  the  estate  as  injanction  nufy  .be  db-  CHAP.  vm. 
tained^  as  to  prevent  digging  contrary  to  a  lessee's  €ovenenfci(2;)  o^i^^'^^t^ 
So  ploiq^hing  pasture  lands  16ng  unploughed  may  be  re-  igoiLtY.  ^ 
stoomedfCa)  and  the  cutting  ornamental  tiniber(6)  even  on 
bebalf  of  a  mere  tenant,  (c)  So  of  underwobd,  if  it  be  of  insuf- 
ficient growth  ;(cif)  removing  valuable  stone  on  sea^shofe  ^  (e) 
digipng  coals  in  a  mine  by  a  trespasser ;  (/)  or  agabist  a  tenaont 
or  under  tenant  from  year  to  year,  after  notice  to  quit/from'  coiri- 
Aiittihg  dafmage  or  removing  crops,  manurci  &c.,  contrary  to 
custom  of  country. (^)  But  we  have  seen  that  a.Cou^t  of 
Equity  will'  not  interfere  to  prevent  permissive  wcf^le,  contrary 
to  a  covenant  to  repair,  (A)  or  contrary  to  a  Covenant  not  to  lop 
trees  or  carry  off  dQng;(t)  or  not  to  plough  pastnres'  {noi'an" 
cieni  meadows)  if  stipulated  damages,  (as  5/.  per  acre,)  are  to 
be  paid  for  the  breach*  (j)  The  form  of  the  writ  of  injunction 
is  given' in  the  note,  {t)  Without  any  bill  havirtg  been  filed  and 
merely  upon  /le^t^ton  supported  by  affidavit ,  and  even  when  the 
Chancellor  is  not  sitting,  he  will,  in  urgent  cases,  to  prevent 
WastOj  immediately  issue  his  injunction.  (^ 

6.  An  injunction  may  be  obtained  against  stopping  Ancieni  6. 'To  preyeot 
Windows  imtil  trial  of  die  right ;  (n)  but  the  court  will  not  on  fTto-  vateoTpoblle. 

'»          ■« --     ■■■       ....I.          ■  I     ■..«...i                I            I  ^— ^»    A    Priv&te  (niS 

{i)  Tk9  Citif  rf  London  r,  Pugh  atid  17  Vcs.  281 ;  antt,  7t3. 

others,  4  Bro.  IP.  C.  395  ',  Lord  Grey  v.  (g)  Onslow  t. ,  16  Vcs.  173  ;  Far» 

Scucof*,  6  Vcs.  106  ',  Drury  t.  Afoitns,  Id.  rant  v.  Lovel,  3  Atk.  733. 

328 ;  ante,  700.  (h)  Ante,  714,  n.  (k),  %nd(l), 

(a)  GoHngy.  Goring,  SS^nmt,  661.  (i)  Itayner   v.    Stone,    2   Eden,  128; 

lt)).MarqiutofDownihirey,Sa%idys,6  Johnson  v.    Geldsicaine,  3   Arstr.  749; 

Ves.  107,  110 ;  Lord  Tamvorth  v.  Lord  sed   ride  Webb  v,   Clark,  1  Fonbl.  Bq. 

Ferren,  Id.  419;  WiUiams  ▼.  M'Namara,  142;   Newl.  Contr.  313. 

8  Vm.  70 ;  Day  v.  Merritt,  16  Ves.  375.  (j)   Rolfe  v.  Paterson,  2  Bro.  C.  C. 

(tf)  Jachson  t.  Cotor,  5  Ves.  688.  426;  but  a  mere  clause  of  forfeiture  would 

{d)  Bridget  V.  Siephent,  6  Mndd.  279.  be  otherwise,  Barrett  v.  Blagrave,  5  Ves. 

<«)  Earl  Cowper  r,  Boker,  17  Ves.  128-  555. 

(/)  Gtmf  V.  Duke  of  Northumberland, 


(k)  William  the  Fourth,  &c.    Tb  A,  B,  and  liis  woi^mcn,  labourers,  Krvabts,  and  \yrj|  ^f  injanc* 
agents,  and  eaeh  and  every  of  them,  greeting :  Whereas  it  bath  been  represented  unto  Uoq  \q  g|,i 
in  in  our  Couh  of  Chancery ,  in  a  certain  cause  there  depending,  wherein  C.  D.  is  cuttiDe  of  trees 
complainaut  and  you  the  said  A.  B,  are  defendant,  on  the  part  of  the  said  complainant,  q^  (^tber  waste.* 
that,  6cc'.  (as  in  (as  order,)    We  therefore  in  consideration  of  tho  premises  aforesaid 
do  strictly  enjoin  and  command  you  the  said  A.  B.  and  your  workmen,  labourers* 
servants  and  aeents,  and  all  and  erery  one  of  you,  under  the  penalty  of  one  thousand    ' 
pounds,  to  be  levied  upon  your  and  each  and  every  of  yonr  lands,  goods  and  chattels, 
to  our  use,  that  you  and  every  of  you  do  from  lienceforth  altogether  absolutely  desist 
from  felling  or  cutting  down  any  tirober  or  other  trees  standing,  growing  or  being  in  or 
upon  the  premises  ui  question,  or  from  committing  or  doing  any  other  or  further  waste 
or  spoil  in  or  upon  the  said  premises,  or  any  port  thereof,  until  our  said  court  shall 
make  other  order  to  the  contrary.  Witness,  &c. 

(0   1  New  Cb.  Pr.  234;  ante,  700,      1  Mad.Ch.Pr.  155  to  157. 

(n)  At  hw,  a  person  may  In  a  peaoe- 
See  Eden's  Injunction,  231  to  238 ;     able  and  proper  manner  abate  or  remove 


n.  (jt)» 
(m) 


•  Eden's  Injunctions,  375,  where  sec  several  other  forms ;   and  see  fully  STbomds't 
Co.  lit  243,  244,  and  notes. 
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Pbetsktiok 
•r  IfiJURiis 

LKOALLT. 


an  adrerae  order  to  puUdown'whai  has  been  done ;  (o) 
therefoie  when  an  injunction  is  apprehended,  it  is  the  pmctioe 
to  work  even  all  night  to  complete  the  building  befoie  Ae  in- 
junction can  be  obtained,  and  before  the  actual  obtainB^^  or 
service  of  which  the  parlies  would  not  be  in  contempt.  Tlie 
court  will  grant  an  injunction  before  answer  ibr  a  plain  appa* 
rent  nuisance,  on  a  certificate,  affidavit  and  notice  to  the  party, 
his  clerk  in  court,  or  solicitor ;  but  in  case  of  a  special  nuiaance, 
Ae  court  expects  the  party  to  show  his  right,  and  how  he  is 
particularly  aggrieved,  before  the  writ  can  be  granted*  (p) 
And  an  injunction  was  granted  ex  parte  to  restrain  the  owner  of 
a  house  from  making  any  erections  or  improvements,  soasmnto- 
rially  to  darken  or  obstruct  the  ancient  lights  or  windows  of  an 
adjoining  house.  (9)  But  if  the  nature  of  the  alleged  iognry  do 
not  require  preventive  interposition  before  a  trial  at  law,  and 
the  legal  right  be  doubtful,  (r)  or  if  the  damage  would  not  be 
very  material  or  adequately  compensated  by  the  payment  of 
damages,  («)  or  the  obstruction  will  only  partially  aflfect  tfie 
Hght,  {t)  or  the  party  complaining  has  delayed  applying  for 
relief  a  considerable  time,  as  three  years,  («)  an  injunction  will 
not  be  granted  before  a  trial  at  law.  In  a  late  case,  an  hijanc- 
tion  to  restrain  the  obstruction  of  ancient  lights  was  refiieed, 
the  nature  of  the  alleged  injury  not  requiring  preventive  inter- 
position before  a  trial,  and  the  legal  right  being  doubtful;  and 
the  Master  of  the  Rolls  observed,  that  the  injury  of  postponing 
a  building  which  the  party  might  be  entitled  to  erect,  may  not 
in  every  instance  be  equal  to  the  injury  of  permitting  hkn  to 
proceed  with  one  which  is  a  nuisance;  cases  arise  in  which  a 
Court  of  Equity,  seeing  that  the  injury  might  be  irreparable, 
as  where  loss  of  health,  loss  of  trade,  destruction  of  the  means 
of  existence,  might  ensue  from  erecting  a  building,  would  exer- 
cise its  jurisdiction  of  preventing  injury,  without  waiting  tiie 
slow  process  of  establishing  the  legal  right,  when  delay  would 
be  itself  a  wrong;  on  the  other  hand,  it  may  be  perfectly  dear 


•  pf  itNrts  nvisaiicef  (ante,  647,)  or  be  mat 
bring  repeated  actions  fo(  every  coutt- 
noance.  Bat  there  is  not  at  law  any  writ 
lis  Hocumentoamovendi  to  remove  a  private 
naisance,  as  upon  a  jadgment  against  a 
public  ottisance.  In  cases  therefore  where 
a  party  coald  not  himself,  or  with  the  as- 
sistance of  others,  abate  a  private  nnisaiicc^ 
his  oi^y  direct  coarse  of  proceedmg  to  get 
rid  of  it  seems  to  be  in  a  Conrt  of  Equity. 
(0)  Ryder  v.  BetUham,  t  Ves.  533.  See 
a  fu^tiM  v\junction  not  tv  jpermit  to  itmnn  ; 
anu,  714,  n.  (t). 


I 


»  Hind»sCh.Pr.  591. 
^q)  fiocft  V.  Stacy,  2  Rass.  If  1. 
[r)  Wymtanley  ▼.  Lee,  2  Swanst.  SSS ; 
Fkhnwnger^Co.  r.  EmI,Co,,  t  Dickens, 
165. 

(5)  Attamiff-General  v.  yidid,  16  Ves. 
393. 

(c)  Morrit  ▼.  LeiMst  BerU^,  S  Yes. 
453 ;  Fithmongen'  Co,  t.  £•  J.  Cuaaiif, 
Dick.  164. 
(tt)  Wellir  ▼.  Smeam,  1  Cok's  Ch.  C. 
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that  the  plaintifP  is  aititled  to  succeed  in  an  action  of  trespass*  CHAP.  vnL 
and  yet  a  Court  of  Equity  will  not  interpose  by  injunctim,  the  f  *  in'^lSl'itt 
nature  or  degree  of  iigury  not  being  such  as  to  require  that  i^qally. 
extdbOKdinary  relief,  (v)  But  the  courtj  on  dissolving  the  in* 
junction^,  will  impose  terms  on  the  defendant  to  remoye  the 
building,  in  case  the  verdict  should  e&tabUsh  that  it  is  a  nui« 
sance.  (r)  Courts  with  reluctance  grant  injunctions  to  stay  the 
working  of  collieries  or  mines,  or  restrain  a  man  in  the  exercise 
of  his  trad/e,  and  will  not  usually  grant  it  before  answer,  (is) 
A  bsewlunise  is  not  considered  to  be  necessarily  a  nuisance,  (x) 
Where. a  private  nuisance  has  been  erected,  a  temporary 
arcyiiescqice  will  not  prevent  the  interfereoee  of  the  court,  (y) 
and  after  a  verdict  at  law  finding  the  nuisance,  and  not  before^ 
m  Court  of  Equity,  wiU  cause  it  to  be  removed,  (z)  Where  an 
oidinafy  current  of  water  running  to  a  mill  has  been  illegally 
stopped,  a  Court  of  Equity  will  immediately  affiurd  relief, 
ibough  in  some  cases  such  a  complain!  has  been  referred  to  the 
eommisaonevs  of  tewers.(a) 


Hi  The  Court  of  King's  Bench  will  not,  except  in  certain  i.  PaUic 
peculiar  cases,  interfere  by  prohibiiion,  mandamus,  or  others  NuuaQce8.(6) 
iriae,  to  restrain  a  public  nuisance,  but  will  refer  the  parties 
Qomphuning  to  the  ordinary  remedy  by  indictm^it,  though 
iHnej  certainly  have  jurisdiction  ;(c)  and  after  conviction  of  a 
puMie  continuing  nuisance,  the  judgment  is  usualfy  to  pay  a 
ftae,  and  to  prostrate  or  remove  the  nuisance,  and  a  writ  issues 
from  the  crown  office  to  the  sheriff  to  abate  the  samct  (d)  But 
the  latter  is  not  always  essential  or  proper ;  thus  wfam»  the 
bottding  itself  is  unobjectionable,  though  some  noxious  trade 
has  been  carried  on  therein,  there  need  be  no  judgment  that 
the  nuisance  shaU  be  abated ;  (e)  and  where  only  a  part  of  an 
erectikm  is  compkdned  of,  judgment  should  be  given  to  remove 
only  that  part  which  has  been  found  injurious.  (/)  And  in  the 
case  of  steam  engines,  there  is  an  express  enactment  to  this 


■.■•' 


■      ■  !■   '   i 


(o)  P«r  Master  of  the  Itolls  in  TTjrnstaii- 
imf  V.  Lee,  %  Swaust.  R.  335,  336. 

(10)  Anonymout,  Ambl.  209 ;  Jadaon  ▼. 
Bamm'd,  Bidgw.  259. 

(at)  Gorton  v.SnMrt,  1 B.  &  S.  &6, 69* 

(y)  9  £q.  Ab.  522. 

(i)  WdUr  ▼.  SmMton,  1  Cox,  102 ;  In 
re  Sir  LUter  HoU,  2  Yes.  S.  193 }  Smn 
▼.  Kogtre,  Carer,  26. 

(a)  Siian  t.  Rogert,  Carey,  26 1  bat  see 
1  Bn>.  Oh.  C.  566. 

(b)  See  in  genofal  Chit  £q.  Dig.  tit. 


Kuisance. 

(c)  Rex  V.  fusticet  of  Dorset,  15  East, 
594;  Rex  v.  Commisstoners  cf  Dean,^t 
Maule  &  S.  80 ;  Rex  ▼.  Corporation  rf 
Plytnouilh  a.d.  1832,  K.B. 

(d)  Bro.  Ab.  Nuiaanoe,  49;  Ret  ▼. 
Stead,  8  T.  R.  142  ;n  Chit.  Crim.  L. 
716 ;  3  Id.  575,  607,  b. 

(e)  Puppineau's  Case,  2  Stra.  686 ;  2 
Bess.  Ca.  34 )  Rex  v.  Justices  of  Yorkshire, 
7  "t,  R.  467 ;  Cons.  IN|.  ladictnent,  N. 

(/)  Kw  ▼.  S(M<i,  e  T.  R.  142. 
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CttitPi  \nu  'eff«fPti(g) ,  ^  on  a.pros€cutiw  in  K.  B.  Ihere  cu  be  mo  poos- 
oi^!^s/*'^»<^'J^»tili.aatr  .ju4gi^^  thert  ifl»  howe?er»  a  symmaqr 
1J04H.1M  reviedf  ll^foretwhat  is  t^rmedi an  aonoyaiioeiuBy  ^wuLwie biMre 
8e6n«what«a€l«imay  be  justified  iaxewof^inga  dangenouavbijiU* 
ing'XAX'fillt  a»<QOiif;(  Qtequiiy  wiU  finequenlly  inteifcve,  as  when 
a  d9feiulaptlb«4  taken  several'  dd  houses  whiisk  .wece  cpipij 
as.tQmpQr«i7> ^arekeuseafor  stomng  iugar»  in  which  he 
positing  ^pcbqiiaiititiefi  of  sugar  Ihat  tvo  «f  tbe  heuDSfl  haid 
tuallir  iMleB^<m4  .oKheiis  w^ere  in  the  jpost  iaaminan t  daBiger»<  liocd 
Rosslyn  granted  an  injunction  upon  petition. aad  aflidiOT<2|(s) 
and  it  should  seem  that  the  court  would  interfere  to  restrain 
the  carrying  on  a  noxious  6rade  destructiTe  to  the  health  and 
comfort,  qf  i  the ,  qeighbourbood .  jjc)  But  where  the,  effect  <of .  an 
inJWQtijon  would  b(^.  tpistop  a^gseat  trading  conowi*  itbe.<jttria^ 
.  dictioa;is,,pcerased  with  caution*  and  not  ex  parte f  hiii  after 
nojliice#  with. the  opportunity  of  opposing. by  affidayit^CQ  In 
general,  manufactpnes,  such  aa.isoap  and  black . ash  mamfac 
torie3,.  sugfpr.  housef^  brewhouses,  or  brick-kilns,,  bavenotibeen. 
considered  such  nuisances  in  proper  neighbourhoods  as  will  be 
stopped  in  the  first  inaifcsvice  by  iiyunctiony  but  should  .b^  fif$t 
tri^;,t)v>ugh  the  ob^tructipn  of  highways  or  harbpurs  may.Jie 
stayi^d  by  iiyiinction  before  tri4U(i»)  and  an  injunction  to  n^traio 
the.I^uildiqg  .an  inoculating  ho3pital  was  refused,  that  not  beipg 
co^ii^idered  as .  a  nuisaoc^.  (n)  But.  a.  nuisance  hy  an  offeoaive 
and  WV^MQ^esome  process  in  auy  trade  will,  after  a  trial  a^ 
vei^if\t,tHat  it  is, a  ^uif^ce,  be  ordered  by  a  Court  of  Equity  to 
be  jiemaved-  (o)     .        . 

Where, there  ia^  a  corning  house  to  powder  nulls,  from  atc^ 
constiructioQ,  &c„  imminently  daogerous  to  the  neighbours  and 
public,  and  likely  to  cause  irreparable  injury  to  proper^, 
though  I  a«  a  publip  nuisance  it  may  be  an  object  of  prosecu^ 
tioo.  by  the  attorney  general,  yet  an  inj  unction  was  granted, 
with  directions  for  the  sfiie^dy  trial  of  an.  indictopyent,  and  pre-. 
yentiqg  in^mediate.  danger  in  the  mean  time,  {p)  '   - 

And  where  there  is  an  obstruction  to  a  public  river  as  the 
Thames,  an  injunction  may  be  obtainc;d,  and  continued  until 
after  trial  of  an  indictment  respecting  its  erection; (9)  though 


(g)   1  &  2  Oco.  4,  c.  41,  9.  S,  3)      Vet.  Sll,  9^;  weing^nenl  Eden,  S26 
S  Bum't  I.  Naitance,  912,  913.  to  tSl  ;  and  Gtnion  ▼.  SmA,  1  S.  &  S 


{ 


A)  Ante,  654,  655,  n.  («).  66  to  68. 

i)  Mayor  of  London  v.  Boli,  5  Ves.  J.         (tt)  Botnei  ▼.  Baker,  Ambl.  158. 


If9.          .                          ...  (o)   Attomejf'General  t.  Cktimt    18 

(fc)  Eden  on  Initincfcionsi  2S|S.  Ves.  211. 

(0  Crowder  t.  TiakUr,  19  V^s.  618.  (p)  Crowdtr  t.  TiM^r,  19  V^  6IT4 

(»)  Attaney-GenerQl  y,  CUaiw,    18  (q)  %  WiJi-  87» 
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in  case  of  worits  by  th«  cdnnkinswiierB  of  sewere,  iht  cbiirfc  hah  CHAP(  Vltf. 
refaied'«o  interfere  on  motion,  stating  it  would  be  moreproper'  op  Utvmu 
to^aip^ly  tt>  the  Court  of  King's  Bench,  (r)  •  It  itf  sAid  t&  be      ^^^^^^' 
usMy  in  ^oase  of  public  mmance,  to  proceed  by  infafniation  at 
tbeeuit  <of  *lhe'  attorney  general,  bnt^  that  pi4v«te  lilAvidualir 
mM,y'mpp]f  im  ihe  court.  («)    Where  a  Gofirt  of'Bquiiy  bas 
granted 'an  injunetion  against  the  erection  of  a  miiEianCQ^'llle 
coort  Will  net  on  nM^tion  gire  leave  to  re^roet  bejRire  Ihe  lieilr'' 
in|f  "of  %he  cause;  but  wiH  at  most  put  the  cjneiition  of  right  iii  a 
qieedjr  cditfae  of  trial.  (#) 


•  i » 


Having  ihuB  enumerated  the  principal  instances  of  Pre^eii^  Oi^  Preveii. 
live'  remedies  by  InjuMiton^  to  protect  the  person  or  persdhal  ^j^^JStTith 
or  vM  property  in  particular,  there  remain  to  b^  considered  •>»<«>  bat  «iiU' 
sou^  preventive  remedies  in  courts  of  justice,  connected  witfi*  Moie. 
suite,  Md  of  great  practical  importance.     These  are,  princi* 
paHy,"!;' Bills  and  writs  of  ne  exeat ^  to  prevent  persons  from 
le»rfng  the' kingdom  to  avoid  payment  of  an  eijuitabte  dcl»t; 
2.  'Bills  to  perpetuate  testimony ;    '3.  BiDs  to  restrain  or  qua- 
lify actions  in  courts  of  law  and  other  courts ;  and  4.  Bills  of 
interpteaden    The  first  and  second  of  these  may  be  here  pro- 
perly considered  as  preventive  remedies  before  any  other  suit. 
But'biils  to  restrain  actions  at  law  or  in  other  courts,  bills  of 
interpleader  and  motions  of  that  nature,  being  respectively 
proceedings  to  be  instituted  after  the  commencement  of  action 
or  suit,  will  be  more  properly  arranged  and  considered  in  the 
chapter  which  treats  of  the  proceedings  to  be  taken  by  a 
H^f^dhdfiMy  immediately  after  an  action  or  suit  has  been  com- 
menced. 

When  there  b  a  legal  debt  of  <£dO  or  upwards,  and  the  BiUs  and  writs 
creditor  apprehends  that  his  debtor  will  not  be  forthcoming  at  ^„^„^^u. 
the  end  of  the  suit,  he  may,  upon  making  an  affidavit,  cause  able  debton 
him  to  be  arrested  and  to  remain  in  prison  until  he  give  secnrityi  tli7kinJploiDf(») 
with  two  bail,  for  the  payment  of  the  debt,  or  his  rendering 
himself  to  prison  upon  the  judgment  when  obtained,  and  in 
some  cases  of  torts,  although  no  certaiti  debt  can  be  sworn  to, 
a  judge  will,  upon  special  affidavit,  showing  that  the  wrong- 
doer is  about  to  quit  the  kingdom,  make  an  order  to  hold  to 
bail  for  a  sum  fixed  in  the  order,  (jt)    But  there  are  many 

(r)  Eden,  fSO.  ei«irt  in  part  discussed  in  flttk  t.  /futefi 

(s)  Id.  ibid.  «30,  SSl.     .  1  Jac.  &  W.  413  to  415. 
iS)  InrtSik  JAmer  H^,  t  Ves.  S.  1 93.         {x)  Ttdd's  ChK.  I7f ,  9  ed. 
(u)  See  tbe  historj  of  the  writ  of  ne 
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PmBTKTTIOIC 

or  iKiviim 

I.MA1.1V. 


CHAP.  vnr.  eqmkMe  and  eecleskuiieal  €lainii8»  ia  respect  of  which  either 
no  ptoeeedings  can  be  hod  at  law,  or  at  least  no  arjeat.  (r) 
The  Court  of  Chancery  or  the  Master  of  the  Rolls  (y)  therafiwe, 
will  in  these  cases  issue  a  writ  of  Hff  ««ea^  r^gf^  which,  leqniies 
the  patty  to  find  sureties  in  the  nature  of  equitaUe  bail^  that 
he  wiU  not  quit  the  kiBgdom,  (»)  or  go  into  Scotland  or  lie* 
land )  (a)  and  this  is  extended  also  to  ooaunon  law  debts, 
when  they  constitute  matters  of  aeeamt.  (i)  This  writ  was 
originally  issued  to  prevent  attempts  against  the  safety  of  the 
statCi  and  to  hinder  persons  from  going  ahroad  and  comnumi- 
cating  important  intelligence  to  an  enemy ;  but  the  Court  of 
Chancery  has  gone  on  from  more  to  more  until  at  length  it  has 
assumed  and  estabhihed  itn  present  extensite  juriadictioBmdar 
this  act.  (c) 

A  Wife  may  obtain  a  ne  exeat  tege/e  for  an  aneac  of  ali* 
mony  and  costs,  in  aid  of  a  decree  or  sentence  of  an  ecclesiasti- 
cal or  spiritual  court,  (d)  and  perhaps  before  decree,  peniKng 
proceedings,  (a)  but  not  pending  an  appeal  from  the  decree.  (/) 
But  the  ne  exeat  cannot  be  obtained  upon  aflyiarit  of  the  wiiB^ 
as  her  evidence  against  her  husband  is  only  admisalhle  in 
eases  cf  breach  of  peace.  ( j^) 

If  a  CAtW  were  grown  up  and  about  to  leave  the  hBqpdellP^ 
even  to  Scotland,  the  chancellor  may,  by  ne  exeai  regno,  pre- 
vent hiiQ,  and  if  gone,  might,  by  great  or  privy  seal,  call  oo 
him  to  return,  and  if  not  obeyed,  take  his  property.  (A)  So 
against  husband  and  wife,  exeenirix  or  admwntra^rixjij^hvtltwA 
hy  feme  alone ;  (/)  so  it  lies  for  a  legatee  against  an  exocut(ir,(i) 
and  a  surety  may  obtain  this  writ  aglunst  his  principal,  aldioogh 
he  ia  merely  liable,  and  has  not  yet  paid  any  thing  in  respect 
of  his  liability.  (/) 

The  demand  for  which  a<  ne  exeai  may  be  issoed  must  in 
general  be  eqmkcAie,  and  not  legal,  excepting  in  the  case  of  an 
account,  (m)  It  must  be  completely  due,  and  must  bo  such  a 
debt  that  the  sum  to  be  marked  on  the  writ  any  be  aaoertain* 


{ 


t)  Sufift  ▼.  St^i,  1  Ball  6t  Beatty»  327. 

^>  Bodim  V.  Wood,  1  Tarn.  &  R.  343; 
(m)  M^oy  ▼.  HMs,  14  Vm.  J.  <61 ; 
Shajtoe  t.  Shafioe,  7  Ves.  171, 173 ;  see 
is  general  2  Madd.  Ch.  Jhr.  9f6 ;  Chit. 
liq.  Dig.  fiUubaod  and  mk,  5SS;  and 
Id.  Practice,  Writ,  iv.  1157. 

(a)  S  Mad*  Ch.  Pr.  230. 

(b)  Per  Lord  Chancellor  in  Flack  ▼. 
JEbW,  1  Jae.  de  W.  413,  and  pon. 

(e)  Ante,  731,  note  (e). 
(d)  Sh<ifto$ r.Sly^,  f  Yes.  ITl,  173 ; 
Caiet  Chit.  Eq,  Pig.  5SS. 


s 


CegfarT.  G^Ur,  1  Vet.  J.  94^ 
BoafcM  ▼.  Wood,  1  Tom.  &  Has.  5tf. 

(r)  SedgwUk  V.  WMifttB  md  fn^i^  1 
Ves.  J.  49 :  3  Bro  C.  C.  11 ;  Do  Mmmo^ 
viUo^.DoMiMmmUU,  10  Vet.  56,  S.C. 

{h)  D$  MiumatUU  t.  Do  MoiwwiHf,IO 
Ves.  63 ;  Chit.  £q.  Dig.  528, 

(i)  Haora  v.  HtUoon,  6  Mad.  SIS. 

(J)  PamuU  T.  TayUr,  1  T.  &  B.  96. 

(k)  CbitEq.Dig.  Ilj9. 

(0  Seaiey  t.  Ldtd,  3  Siranst.  368. 

(m)  Sipf^t.  A#j^^  1  BaH  &  B.  317. 
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ed.  (fi)    Bul  where  the  party  was  a  faolor  or  ageaC  io  aeHm^i  CHAP,  vni 
and  he  usually  reside  abroad,  this  writ  may  issuei  though  he    p*  ih^Vw 
Might  have  been  held  to  bi^il  at  law  for  the  bahuswe  of  At     kta^ua, 
aeoouBt,  (o)  but  not  against  a  captaia  just  before  aililiBg>  arid 
after  long  delay,  (p)    It  may  be  obtained  by  an  EoglislinMiil 
against  a  foreigner  who  happens  to  be  in  this  oountry,  to  e»- 
£>rce  the  adjustment  of  an  account  upon  a  foreign  traasactiiQa^ 
although,  according  to  the  law  of  that  country,  the  foreigner 
could  not  there  have  been  held  to  bail,  (g) 

The  qffidaeit  of  a  threat  or  intention  to  go  abroad  must  be 
fNNritave,  not  upon  information  and  belief;  (r)  but  the  eourt  acts 
on  evidence  of  intention  to  go,  without  regard  to  denial ;  (s)  and 
BO  notice  c^  motbn  for  the  writ  need  be  given,  for  that  might 
defeat  its  object ;  (0  but  a  UU  muat  be  first  filed,  (u)  The 
Ibsm  of  the  writ  of  ne  exeat  regno  is  given  in  the  notes,  (ir) 


8.  Bills  to  Perpetuate  Teetimot^  are  also  in  the  nature  of  a  s.  Biiif  to  per- 
preventive  remedy  to  prevent  loss  of  evidence  in  <;ase  of  any  ^^^/^y^ 
cesied  interest,  but  which  cannot  be  immeMately  Ht%ated,  be*^ 
oause  it  is  in  remainder  or  reversion  pending  an  estate  for  life) 
or  years,  or  where  the  evidence  will  be  impovtant  to  reeist  a 
okuiifr  which  may  afterwords  be  IMgated ;  (y)  but  it  has  beea 

(n)  B^hm  V.  Wood,  iT.  &I1.348)  and  wee  De  kt  Ttgm  v.  Vianna,  1  Bar.  flc 

Whittkoui^  T.  Partridge^  3  Swamt  377.  Adolph.  284,  S.  (X  at  law. 

(o)  Flack  T.  Bulme,  1  Jac.  &  W.  405  ;  (*"}  Amsinck  v.  Barhlay,  8  Ves.  597 ; 

▼.  Orakain,  19  Yei.  31 S ;  HModen  JoAMt  r.  AUph»n,  10  Ves.  47e» 


Y,Rog0n^  1  Ves.  &  B.  129;  Jones  r,         (s)  Whmhouse  v.  Partridee,  3Siranst. 
Sampson,  8  Ves.  593.  375. 


I 


p)  Dick  r.  Swinton,  1  Yes.  &  B.  371.         (t)  ColUnsan  ▼. ^,  IS  V«s«  8S6t 

j)  Flack  y.  Holme,  1  Jac.  U  W.  405 ;         (u)  Beames,  26;  6  Yes.  92. 


(x)  IVifliam  the  Foorth,  bj  the  grace  of  God,  of  Great  Britam,  France  and  Ireland,  Writ  of  ne  cMoi 
king,  dflfand«#  of  the  faith,  &c.  To  oar  Sheriff  of  MMdletex,  greetiiy.  Whtreat  ngtwJ^ 
It  is  represented  to  us,  in  our  Chancery,  on  the  part  of  A,  B.  complainant  against 
C.  D,  defendant,  (amongst  other  things)  that  he  the  said  defendant  is  greal^  kidehted 
to  the  said  complainant,  and  designs  qoickl/  to  go  into  parts  beyond  the  sea,  (as  bj 
oaUi  made  in  that  behalf,  appears;  which  tends  to  the  great  prejudice  and  damage  of 
the  sud  complainant.  Therefore,  in  order  to  prevent  this  injustice,  we  do  hereby 
command  you,  that  yon  do,  withoat  delay,  canse  the  said  C.  D,  personally  to  come 
belbmyoQ,  and  give  safficient  bail  or  secmritv  in  the  siuntff  ^  »  tl»t  the  laid 
C.  D,  toiU  not  go,  or  attempt  to  go,  into  parts  beyond  the  seas,  without  leave  of  opr 
said^oort.  And  in  case  the  said  C.  D.  shaH  fefuse  to  g|«e  such  bail  er  tecttfky,  then 
yon  are  to  commit  him  the  said  C.  M>,  to  our  ncKt  prison,  there  to  be  kept  in  safe  cus- 
tody nntlU  he  shall  do  it  of  his  own  accord.  And  when  you  shall  have  taken  such 
security,  you  are  forthwith  to  make  and  retom  a  certificate  thereof  to  us  in  our  said 
Court  of  Cbanoefy,  distinctly  and  plainly,  under  your  seal,  together  with  ^ih-writ^ 
IVjltness  ourself  at  Westminster,  the day  of  — ,  in  the  —  year  of  our  reign. 


(y)  See  in  general  Chit.  Eq.  Dig.  Per-  P.  250, 546,  547  ;  and  see  1 W.  4L  c.  22; 
petuating  Testimony,  590,  772,  782 ;  and  Angell  v.  AngeU,  1  Sim.  &  Slu.  83, 
1  Mad.  Ch.  Pr.  185  to  196 ;  2  Mad.  Ch.     88,  89. 


•^m 
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•  Beamei  «n  ne  Man  rtgw,  19« 
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CitAp.' Vtir.  doubted  whether  Chancery  has  jurisdiction  to  entertain  a 
r^tJjut^rt  ^opfefp^tuateteslimonyihcaseof  adahntoai)lgrirf/y.(2^  A 
LifoALLT.  bill  of  this  description  is  proper  whenever  a  person  has  n  nested 
claim  or  defence,  which  by  the  death  of  a  then  living  witness 
4ve  might  hereafter  be  unable  to  establish:  (a)  But  tile  faiH 
must 'always  show'  that  the  patty  filing  \i  catmatimm^d^iely 
bring  bib'  lU^Cion,  or  compel  his  opponent  to  bring  his  action 
to  try  the  right,  6ir  it  wSn  be  demutrabie.  (ft) 

Hre  Witness  exp^ted  to  die  must  be  old  andinflnn)  and 
u^uail^  df  the  age  of  seiointy  years,  (c)  but  there  is  ati  iilsta:bce 
o#  a'  JnirHivlti^  witness  to  a  will  only  sictty  years  old,  but  afflicted 
w^h  the  ^avel  and  living  in  Yirgima,  having  been  dxamined 
under '  such'  a 'bHl  ;'(c)  and  it  has  been  proceeded  uport  ih  otlrer 
cases  where  there  has  been  only  one  witness  living.  (<f)  But 
the  defendant's  costs  of  such  a  bill  must  be  paid  by  the  appli- 
bafftt#  (e)  it  shotild  seem,  on  principle,  that  when  a  claimant 
.  has  nb'imknediate  power  to  commence  a  suit,  or  where  a  pirty 
would  properly  be  defendant  in  any  proceeding,  and  has  no 
po^er  to  compel  the  crediloif  or.  claimant  to  sue  immediately, 
he  shonld  be  allowed  immediately  to  examine  wknessei'GtMMii* 
tbnftify,  even  when  much  younger  than  70  years  dd.  But  this 
proceeding  it  is  said,  is  not  in  general  favored,  and  is  oonsi* 
de^ed  as  open  to  great  objection.  (/)  Tlie  recent  act,  enabling 
the  courts  to  examine  witnesses  on  interrogatories,  oidy  ap- 
plies when  an  action  is  actually  depending^  {g)  nor  can  a  com- 
mission to  examine  a  witness  be  obtained  in  a  Court  of  Eqaity 
until  a  suit  in  which  he  is  to  be  examined  has  been  actually 
commenced.  (A) 

We  will  postpone  the  consideration  of  bills  to  restrain  pro- 
ceedings at  law  and  in  other  courts,  and  bills  of  interpleader, 
to  the  chapter  in  which  will  be  stated  the  conduct  to  be  adopted 
by  a  Defendant  improperly  sued. 


IX.  PreTeniions      I^*  Besides  these  prebentive  measures,  which  it  will  be 
of  1^9  in  ociier    observed  are  of  a  /r^fiero/ nature,  there  are  some  peculiar  pre- 

ventive  measures  of  a  limited  or  local  nature,  to  which  we  shall 


(z)  The  Earl  of  Bt^iut  t.  Chkketter,  %  88,  89. 

Jac.  &  W.  459.  (€)  1  Mad.  Cb.  Pr.  195. 

U)  1  Madd.  Cb.  Pr.  1^5  to  196.  (/)  Ang^U  y.AngtU,  1  Sim.  &  Sta.  68. 

(6)  AngcQ.  V.  AngeU,  1  Sim.  &  Stu.  83. '  89. 

89.  (f)  1  Wm.  4,  c.  U, 

(c)  Fit^at^  ▼.  Lee,  AmbU  65.  (h)  AngeU  ▼.  An^,  1  Sim.  &  Sta.  83. 

{d)  Angell  v.  AngeU,  1  Sim.  h  Sto«  83.  88,  89« 
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nfitfUy  advert^  viz.  Prciestsfor  Beitpr .  Seaurttg  fMfid  pxAoe^dr  CHAP.  yui. 
ings  against  a  person  who  it  is  suapecjted  is  about  .to  be^pn^e^  or  In^^im 
Fugitive  Debtor.  >       ,. 


LCGALLV. 


l.Py  the  custom  of  the  merchants,  if  the  drawee.ot^  fo^iga  i.  or  Protests 

fori 
rity 


bill  ,of  axchan^e  abscond  before  it  is  due,  the  bolder  |nay,jDir0«  *<»'•  *^"«'' •*«" 


te$t  U,  in  order  to  obtain  belter  seauriiy  foe  the.  payment,  and 
which  is  usually  thereupon  given  by  the  d^aiNrec  and  jip4pTs?if9*(>) 
But  it  ^ay  be  collected,  that  although  the  drawer  and  ind^r^ers 
shcml^.  neglect  on:  refuse  to  give  aiiy  <  iiurther  .sqcuriiy^  the 
holder  musti  nevertheless,  waife  till  the  bQl  b^  dqp  before  ke 
can  aue.either.of  those  parties,  though  the  refusal  will.be  QWr 
sid^red.  as  an,  iipputat;ion  on  the,  mercantile  conduct  qf  tbf).|]^- 
fusing  party*  (it) 


•  t 


3^  3y  the  custom  of  London*  if  a  creditor  will  BW^ar,  and  t .  Of  proceed. 
caM9e  otl^era  to  swear  that  his  debtor,  is.  about  tQ  Qfm<md%  or  igSnit  a""^*** 
technjpaJJy  termed  become  FugUivet  he  may,  .although!  the  fugitive  debtor. 
credit  baa  not  .ex-pired,  arrest  him»  and  o^mp^l  him.to.jBjid 
sfi^urity,  ,  This  proceeding  is  somewl^at  in  tfu^  natwpe  of  .a 
wiit ;  iof  ne-  exeat  regnor  which  we  hare  already,  oonsideied*  (Q 


»  i  1 1 1 1  ■  >  I  III » 


-*Vi 


•*♦> 


kMh 


■  1 1  I      i  1 1  <i  J  i  m. 


(t)  Ancn.  Lord  Rajm.  745 ;  Mar.  t7, 
111,  114;  Beawes»tlt  BUfoofEschange, 
pi.  St,  34,  26,  tr,  29.  The  foUowios  is 
an  extract  from  the  code  of  laws  at  Ant- 
werp, relating  to  biUa  of  evsbange.  "  In 
tiic  case  of  failure  (dtfailllii)  of  the  ac- 
ceptor before  the  usanee  {Vneheimet)  the 
holder  maj  cause  it  to  be  protested,  and 
put  in  force  his  recourse." 


(Ir)  Beawes,  pi.  96;  CbiUy  on  Bit^s, 
8  ed.  874. 

(i)  As  (o  this  custom  in  general, '  see 
Emmerson's  Pract.  Ma^oi^h  Coort,  6t  \ 
Barton  v.  Beckman,  6  Term  R.  7.60^  SmUh 
V.  Dr,  Bouehier,  f  Stra.  993 ;  Atumjmout, 
Lord  Rajro.  74S ;  Ashley's  Prac.  Mayor^s 
Court,  and  Bohnn's  Priw  Loodini,  and 
Norton's  do. 


<•  7«6    ) 


CHATlIX. 

SVAVWSS  Off 
LmiTATtOM* 


CHAPTER  IX. 

OF  THE  STATUT&f  OF  LOflTATlOMS,  ANP  OF  tBM  CONflBQlT£l(C£S 
OF  I<ACHSS  ANP   LAPSE  OF  TIME  INPEFEKPENTLT  01 

THOSE  STATUTES. 


1 .  or  the  Statotef  of  limlttlSons. 
1.  Tbe  Oencna  OatliiM  of  Mune. 
9.  Alphabetical  List  of. 
S.  TMr  Objcet,  UtMity  and  Principle. 
$•  The  Mcutiar  Operatioa  and  PracOcal 
Application  of  each. 
1«  At  Law. 
1.  As  respects  Real  Property  and 
Actions. 

1.  When  a  holding  orer  not  ad- 
Tcrie. 

2.  Constroction  of  Disabilities  ex- 
oeplad. 

3.  Common  Law  Prescriptions  in 
fiitour  of  Aiglit  aDter  SO  Years. 

S.  As  respects  Personal  Actions,   ' 
].  The  Enactments. 
f  •  The  Exeentiona. 
3.  When  acknowledgment   takes 
Case  out  of  Statote. 


4.  PrestiinptioD  of  Fli^iMDt  after 
^YetfB. 

5.  Penal  Actions. 

3.  CoMtmcttoaofTineiDgeacnL 

2.  In  Courts  of  Equity. 

1.  Gonstroctlofi  of&atottb 

2.  Principles    there  in  smkgj  k 
Decisions  at  Law. 

a  Pendency  of  a  Bill*  its  tptnte' 

4.  Of  pleading  Statute  in  Equity. 

3.  In  Bankruptcy. 

4b  InCasesof  ExeeQtofBandAdaim' 
trator8. 

5.  IttEocledastiealandSpirilinlCsflli 

6.  Respecting  Tithes. 

7.  In  Admiralty  Courts. 

8.  In  Criminal  Cases. 

9.  Coosequeuces  of  Laches  or  Debj, 

independently  of  the  Statstes  d 
I^BtlaiiQiis* 


We  are  now  to  suppose  that  it  is  in  vain  to  attempt  to  fretefi 
the  commission  of  the  injury ^  and  that  it  has  actually  been 
eompletedf  whether  a  breach  of  contract  or  a  iort  uDCOimected 
with  contract,  and  that  the  party  injured  is  anxious  to  compel 
either  specific  reUrf  or  performance,  by  the  deliTeryi  or  con- 
veyance, or  recovery  of  a  chattel  or  real  property,  or  other 
exact  perfoimance  of  the  contract,  or  of  recovering  damage 
for  the  breach  of  contract  or  tort.  But  here  a  preUmnani 
inquiry  is  essential,  viz.  whether  all  or  some  and  what  remedy 
may  not  have  become  barred  by  a  Statute  of  Limitations,  or 
by  the  established  practice  of  all  or  a  particular  court  In 
some  cases  parties  are  allowed  even  sixty  years  and  in  others 
not  so  many  days^  and  the  enactments  and  rules  upon  this 
important  subject  should  in  regular  order  be  considered  in  this 
chapter.  As  observed  in  Sugden's  Vendor  and  Purchasefi 
sometimes  these  acts  bar  the  Rights  in  others  only  the  S^ 
medy;  (a)  and  in  either  case,  as  by  lapse  of  time  on  one  hsnii 
the  party  originally  entitled  loses  his  right  or  remedy ;  so  on  the 
other  hand,  his  opponent,  by  the  same  lapse  of  time,  in  effect 
acquires  a  right  or  title  to  an  estate;  though  it  is  properly  ob- 


(a)  Sogden,  Vend.  &  P.  8th  edit.  349 ;  764,  note  q ;  766,  note  p. 
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senredy  that  a  title  by  mere  lapse  of  time,  being  subject  to  many    CfiAt>*.  IX. 
exceptions,  is  not  a  right  upon  which  any  purchaser  should  too  ^iJ^^^'. 
readily  rely.  (6)  ^ 

I 
a.  Vigihmtibus  non  donmentibus  leges  subierpient  is  a  well*  General  object 

known  maxim,  reduced  to  certainty  and  practical  utility  either  fhe  prowiSom  in 

by  the  statutes  passed  for  limiting  the  times  within  which  legal  ^^  ^^^^^  ^^ 

proceedings  must  be  commenced  or  by  the  practice  of  the 

court.    The  Statutes  of  Limitation  principally  relate  to  Com- 

9iNMi£av  proceedings,  (e)  but  some  apply  to  Courts  of  Eqwi^  (d) 

others  to  the  Ecclesiastical  and  Spiritual  CourtSj  (e)  oth^s  to 

Courts  of  Admiralty,  (/)  and  stOl  more  acts  to  proceedings  for 

PetuMes  and  small  offences^  and  even  some  to  Crminal  pro* 

ceedings,  though  in  general  there  is  no  limitation  of  Indhi^ 

mentSy  a  rule  which  will  hereafter  be  Ailly  considered,  {g)    A 

rery  numerous  class  of  limitations  also  is  that  protecting 

Jpsthes  of  the  peaee  (A)  and  Inferior  Peace  Cfficers  and-  other Sy 

acting  in  the  supposed  execution  of  the  authority  ^en  by 

numerous  modern  acts,  and  who  may  have  exceeded  their 

powers. 

Some  of  these  Statutes  of  Limitations  relating  to  Real  Actions 

slall  allow  even  sixty  yetLTBf  (i)  and  others  only  twenty ;  (i)  and  as    . 

to  personal  actions,  some  six  years,  others  ybiir,  others  two:{l) 

and  suits  for  tithes  have  recently  been  limited  to  six  years  (m)^ 

Suits  in  the  Spiritual  Courts  for  words  must  be  commenced 

within  six  calendar  months;  (n)  and  suits  in  the  same  courts  for 

fomicadon  or  incontinence,  or  striking  or  brawling  in  a  church 

or  church^yard,  eight  calendar  tnonths.  (o)    Actions  on  penal 

statutes,  by  an  informer,  oneyear,  and  by  the  king  two  years,  from 

the  expiration  of  such  year,  (p)    And  actions  against  justices 

and  peace  officers  six  calendar  months ;(;)  against  custom- 

house  and  excise  officers  three  lunar  months ;  (r)  and  various 


(h)  Sug.  v.  &  P.  Sth  ed.  548  to  358. 

(c)  33  Heu.  8,  c.  2 ;  1  Mary,  s.  S,^c.  5$ 
31  Eliz.  c.  5;  SI  Jac.  i,  c.  16;  4  &  5 
Ann.  c.  16;  f4Qeo. f,  c. 44, a.  S ;  9  Geo. 
3,  c.  16;  7  &  8  Geo.  4,  c.  53,  f.  115 ;  9 
Oeo«4^c.  14;  S&3  Wni.4,e.71ficl00. 
S3  Geo.  3,  c.  If7,  >.  5. 

Geo.  3,  c.  44 ;  53  Geo.  3^  c.  127, 
s.  5. 

(/)  4  &  5  Abu.  c.  16,  a.  17. 

(g)  Dwer  ▼.  Maeiiair,  5  £sp.  R.  92 ; 
1  Chit.  Crim.  L,  160.  Motions  for  a  cri* 
mlnftl  iirfbrmation  must,  hy  the  practice  t>f 
the  Court  of  King's  Bench,  be  made  within 
a  limited  time.Tidd,  9th  edit.  498,  and 
pmt;  after  which  time  a  prosecutor  can 
onljr  proceed  by  indictment. 


reo*  9,  Gi 


(h)  24  Geo.  2,  o.  44,  &c.  See  Ibt  Uat  of 
Uie  principal  acta,  poti^  738  to  740.' 

(i)  32  Hen.  8,  c.  2. 

(k)  21  Jac.  1,  c.  16,  as  to  corporeal 
heredhadients ;  and  2  &  3  V7m«  4,  c.  !^1 
&  100,  ia  to  vteorpofml* 

(0  tl  Jac.  1|  c  16 ;  9  Geo.  4,  c. 
14.    . 

(m)  55  Geo.  3,  c.  127,  s.  5. 

{n)  27  Geo.  3,  c.  44,  a,  1. 

[o)  Id.  sect.  2. 


I 


p)  31  Elia.  c.  5,  post,  770. 
V 

standing  7  &  H  Geo.  4,  c.  53,  a.  115,  says 
calendar,  see  Tidd,  9th  edit.  20,  tnif  ucrc, 


tq)  24  Geo.  2,  c.  44,  a.  8. 
{rS  28  Geo.  3,  c.  37,  a.  23;  notwith- 
idii 


7S9  STATUTES  OF  LIMITATIONS, 

CHAP.  IX.  Other  statutes  contain  other  limitations,  even  to  a  fev  days^  as 
iJmitaVions.  ^n^eai's  t^  the  following  atphlibetical  table.  And  motioiis  to 
—  ~~  set  aside  an  Award  in  respect  of  any  extrinsic  objectioa  miat,  fat 
general^  be  made  before  the  last  day  of  the  next  term  aAer  it 
was  made ;  (s)  and  in  general  a  rule  nisi  for  a  Crkmmal  Infor- 
nuiiion  against  a  magistrate,  for  misconduct  in  the  ezecnticNi 
of  his  office^  ought  to  be  moved  for  within  the  first  tern 
after  the  supposed  oflfenoe.  (0  Nor  will  a  MamiammM  m 
general  be  issued  where  there  have  been  many  years  dday.  («) 
So  in  equity,  Bills  f&r  Specific  Performance  must  be  tnstitated 
promptly  and  without  slumberiiig  on  the  right,  (to)  These  few 
instances  will  suffice  to  evince  the  expediency  for  parties  in- 
jured being  on  the  alerts  and  {qt  the  absokite  neces'sity  of 
considering  the  time  for  taking  proceedings  in  any  court  before 
actually  embarking  in  litigation* 

The  principal  Statutes  of  Limitations  may,  with  referenoe  to 
the  actions  and  proceedbgs  which  they  afiect,  be  alphabeticatty 
arranged  as  follows : — 

Alphabetical        A^^""*^*  »«**<*"  °f ^  years  SI  Jac  1,  c.  16,  s.  S. 

liBtofstEtates      Admiraltjr,    .uits  for  seamen*.  >         g^^^,  4  Ann.  c.  16,  s.  17.     - 

of  linulatioot.  w*g*t  • > 

AnnnSt»    «M5«n  «f    m.  llmStetUn  J    ^^     ^eS.     453?       M'Ckl.     495  J 

AnnmtyiacUonof.DoliiiiilitUn J     ITdd,  9th  ed.  15. 

Army;  navy,  and  marine  officers, )    ^,  .        ^^       . 

&c.  actions  against ..J   ^  ^^^^  ""^**      ^  ^^'  ^>  «•  ^^>  »•  ^• 

Assaalt,  battery,  and  false  im- )  ^  . 

prisonroent  ; \         4  years  SlJac  1,  c.  16,  a.  5. 

'.  ,  f  6  Geo.  4.  c.  16,  s.  44;  ooii- 

Ajsignees,  &c.  in  bankroptcy . .     3  calendar  monibs<      struction,  tf  Bl  and  P.  4t9 ; 

(.     8  B.  &  C.  697 ;  5  Bhig.  «76. 

Assumpsit,  action  of   6  years         /^^  ^^:  ^»  c.  16,  s.  S ;  1  B.  & 

^  I     Adolp.  15. 

Award,   motion  to   set   aside,  ?  In  next  terra  after  >  ^  . 
when J  made  J  9  &  10  Wm.  3,  c  15,  i.  «. 

BtDkmpt  act,    action    against  >^    ,     ,  ,   ^  6  Geo.  4,  c.  16,  s.  44 5  SM.& 

commiisioners,  &c.  ....... .  J3«"«»<iw  roonlhi^      P.  4f9 ;  S  B.  &  Crea.  697; 

'  C     5  Kng.  f76. 

Bond  or  specialty,  no  statute  of )  g    ^       -  » 

limitation,  but  presumption  of  >       SO  yean         I  *  Mwn  &  P.  4S9 ;  8  Bar.  h  C 
payment  after  SO  yean,  when  5  ^    697 ;  1 T.  R.  «70  j  Tidd.  18. 

Buildingact 3  calendar  months     14  Geo.  3,  c.  78,  a.  leo. 

Case  (except  for  words  action-  ?         ^  » 

able  in  themselves) J         ^  ^^^^  *1  J««-  * .  c.  16,  s  3. 

Commisslonera  of  West  India)  V\^^:  vi/  io^ii  A**U* 

ni^sJ::"tin?t°^'^™^"[^"*^"^""^^^^^^  Sf?^i  il^Srr6f: 

nies,  &c.  agamst j  ^     1  C.  atP.547j  SC.&P.  564.' 

CommiiiioDers,Briglitonact,&g.    6  calendar  months  5  ^  9^'  *»  *•  •^»  ••  •^f  ^ 

(      Bmg.  489. 

■         .  ■'  -III!  11 

(«)  8  &  9  Wm.  3,  c.  15;  see  cases,         (u)  Rcr  ^.ThMOmmusiomen^C^elm- 
port.  In  re  Bwt,  5  Bar.  &  Crcs.  668 ;  8      mouth  Indoture  Aet,  1  Bar.  &  Adolp.  378. 

^'A  ^-.f f^'  \'  ^\  («)  ^  Mad.  Ch,  Pr.  415,  and  pair, 

(t)  Tidd,  9th  edit.  498,  ^nd  poil. ' 
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ConsteUes,  &c,  tee  «•  Justicei,"  '  6  caiettdtf-  montlif    24  Oep. «,  c.  44»  •.  8.  Limitatioks^ 

OoierwDt,  see  "  Bofid.'^ 

CrimiMl  GonverMtioti 6  ycare  f  I  Jac.  1 , 1. 16,  f .  3. 

nuigtttnitcf,oftoJ|y...  :*...$     In  next  tem         ridd,.498. 

Ciustom«iiidMeiico(m:e«,&cJ u    P®^*%^'^'i?l'A'''\'**jl**'" 

actions  asainat  r  9  lunar  months  <     •  >f«fiding7&8  Gro.4iC.53.  s. 

^  )  (.      lJa»M5S€ftltii4v;Taid;ilO. 

Debauching  daoghten,  &c. . . .  6  jrears  91  Jac.  U  c.  16,  a.  3. 

Debt  (If  not  on  specialty)  ....  6  years  SI  Jac.  1 ,  c.  16,  a.  3. 

Debt  00  specialty,  tee  ^  Bond.** 

Debt,  fHlioBmoe  "  Penal ita- 
tulca." 

Deed,  see  ••  Bond." 

DeUnne    6  years  tl  Jad;i;c.  IB;  i.  3.' 

Dock  acts,  see  •<  Conroiaaion. }  ^     ,     .  ..    i  West  India,  39  Geo.  3,  c.  69, 

era,"  &c.  "  Companiea/'  &c.  J  ^  calendar  months  ^      ,  jg^ .  ^  ^aant.  534. 

C  39&  40  G.  3.  c.  xMi.  a.  151 ;  4 
Ditto,  LoAdou  Doeitt  «* » 6calend«i^mtelbs^    *  Han.  ft  Ry.  130 ;   i  Ry.  6c 

C     M.  161 ;  t  Car.  &  P.  Ml. 
Eocieaiastical  coorta— 
Saiu  lor  vef bd  dciiniationt . .     6  cslendaf  montht    t7  Geo.  6,  e.  44. 

For  inconUneneitf,  toraWllng  or|  3  ^^„j^,  ^^^^    jj  '.^.^^ 
atrikmg  m  church,  &c. . . .  j 

Ejectment    «....4 2tfy«vi  ft  Jac.l.c.  16,  a.i. 

Entry,  ^r^it  of 30yeara,  &c.    f  3«  Hen.  8,  a  «,  •.  I,  t ;  3  Bla- 

^     Com.  188« 

Error,  writof SO  yean  1&&  11  Wm.3.c.  14;  f.ll4l. 

C  te  Geo.  3,  c.  37,  s.  S3,  notwith- 

Ewise  oScen,  actions  agalmt. .      8  Umr  niaiitbs  2      atanding  7  &  8  Geo.  4,  c.  55, 

C.     s*  11^1  <B^>  calendar;  T.  SO. 

Falae  impriaonment,  see  "  Aa-  ) 
,auH^»» J         4yeara  tlJnc.l,€.  16,  s.  9. 

FoiUcttloa •...•.^....  8odendariw>naitf  ST* Geo. 3,  c  44. 

Fornedon    SOycara  SI  Jac- l»c  16, 1. 1. 

Game,  proceedinga  for  penaltlea  3  calendar  months  S  &  3  Wm.  4,  t,  St,  s*  41« 

—-,actiona against officersyAcc  6  calendar  montha  Id.  ibid.  a.  47. 

„.  .          ^  ...  .    5'l3Geo«3,c.t8,  a.8l;  1  B.& 

Higbwayact    3 calendar mpntbi ^     Adolp.S91. 

Handled 3caleiidar>Kmibsi  ^  t^  ^^^.%.^^' '/^^•.^ 

I      Man.  &  By.  130;  cnl«,  577. 

NoiieewiiMA 7  days  iiafi,578. 

Imyrisonnienti  see''' Assato/'  4  years  SI  Jac.  1,  c.  16,  a.  3. 

Justices,  oonstablesb  &0.  actions  1^    .     ,  ai.  i  <4  Geo.  S,  c.  44,  s.  8;  Tidd. 

against .^ JOeatendarraottthsj      ^g .  chlt.  Col.  Sut.  650. 

lAVOeny  ac^  aationa  'for  illegal  >  5  calendar  months    7  &  8  Geo.  4,  c  S9,  s.  75. 
apprebensiens,  &c. ) 

Legacies,  presumptive  payment  SO  years  S  Mad.  Ch.  Pk*.  5. 

Libels 6  years  SI  Jac.  1,  c.  16,  a.  3. 

Loniotifolideaee 6  Calendar  months    10  Geo.  4,  c.  44,  s.  41. 

IfaMoai  imaries^  actioiis  ftr  )  5  calendar  montha  J  ''  *^*  ^^  ^  ^  ^>  ••  **»  ♦*  ^ 
Olegal  apprehensions,  &c«  . .  5  I      6  Bing.  336. 

Metroporis  act 3€alendar  months  ^^3®*^-^^/^-  *^''**  "^'   ^ 

Vkry,  sM  *'  Army,*'    6  lunar  montha       6  Geo.  4,  c.  108,  a.  97. 

Penal  statutes  by  common  in-  >  ^  /31   Eliz.  c.  5;  Tidd,  14:    S 

<brmer  ...... ....f. j  ^  y^         \     Wils.  S50 ;  S  BU.  R.  792. 

^ehaj  atatates,  by  king .  S years         31  Bis. c 5 ;  Tidd,  14 ;ps|t,77D. 

Prescriptioi>> .••.».».. . .      SO  years,  kc    S  h  3Wro.  4,  c.71 ;  p0st»745,  iiot«s. 

VOL,  1.  3  C 
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Statutes  op-. 
Ijiiitations4 


STATUTES  OF  LIMITATIONS, 

Qai  Taiii»  ice  *'  Penal  ttaiutes." 

Quitrent 5  No  pwsuropUon  ^ Cowp.  4l4 ;«««*,  «» 

Rent  charge,  no  statute  of  limi-  )  (  T.  15  ;   10  Vet.  4&S;   M'CM. 

tation,  see  ••  Bond,"    $ {      493;  pMt. 

Replevin 6  jrean  SI  Jac*  1,  c.  16»  s.  S. 

Right,  wiit  of 60  years  $9  Hen.  8,  c  S. 

Scire  facia%  no  statute  of  limita- >  jTidd,  16,  18,  1105,  1106;   9 

tion i ••*  J     B1a«R.995. 

Seamen's  wages 6  years  4  Ann.  c.  16,  s.  17 ;  Tidd*  16. 

Servant,  debauching,  see  "  De- 
bauching daughter." 

Sluider,  verbal  (ahless  special  1         ,      „,  , j  j^,  ,  ^,  j^  ,,  3. 

damage,  Sid,  9j) \  '' 

Slander,  written,  see"  Libel,". .  6  jears  Id.  ibid. 

Slander,   verbal,    Ecclesiastical  I  g  ^^i^Q^ar  months    «7  Geo.  S,  c.  44. 
court. . .  ^ ) 

Specialties,  see  "  Bond." 

Spiritual  Courts,  see  **  Ecclesi-  )  -      «     ,  .l      tj  -u-j 

•stical  Cooru."    }  6  or  8  cal.  montJis    Id.  ibid. 

Taxes,  actions  against  officers. .    6  oaleodar  months    43  Geo.  1^  c.  99>  a.  70. 

Tube,  not  setting  out,  or  suiu  >.       ^  .^^^^         5  ^^  ^^*  ^*  ^•''^^9  *•  ^  i  ^^*^ 
for     )  ^  C      Car.  513. 

Trespass  (eicept  assault,  -  bat-  '\ 

tery,  wounding,  or  false  iio-.  >         6  years  .SI  Jao*  1«  c  16*  s*  3. 

prisonnient) j 

Trover 6 years  Idr  ibid.;  5  B.  &  Cres.  149. 

Tnrspike  act    3  calendar  months  5  ^^J?5?'  ?»,  *'  ®**  '•  •*'  *^  » 

'^  2     Tidd,  SI.  I 

Vagrant  act 3  calendar  montlis  5  Geo,  3«  c.  S3,  s.  18. 

Words,  see  "  Slander," S  years  Si  Jac.  1,  c.  16,  s.  S. 

Wounding,  see  "  Assault," ....  4  year*  Id.  ibid. 

Wages,  seamen.  Admiralty ....  6  years  4  Ann.  c.  16,  s.  3. 

All  acts  of  this .  nature  h^ve  been  emphaticallj  termed  Mtm^ 
tutes  of  repose,  and  being  all  in  pari  materia  and  passed  with 
the  same  objectj  they  ought  all  to  be  liberally  and  beneficially 
expounded  in  furtherance  of  that  object  (x) 

As  the  statutes  of  limitations  relate  to  Real  Properly,  they 
ih  most  cases  absolutely  preclude  all  investigation  -and  all  re- 
medy in  every  case  where  there  has  been  an  a((f^r«tf  poaaeaaion 
for  more  than  sixty  years,  and  in  some  cases  though  not  for  move 
than  thirty  years ;  (t/)  and  in  many  cases  even  where  the  poases- 
sion  of  a  house  or  land^  or  other  corppioeal  property^  baa  beeit 
adverse  for  twenty  years,  pending  an  ownership  in  fee  simple 
and  adverse  to  such  owner.  (2r)  But  as  has  been  cautiously 
observed,  there  are  many  exceptions  that  will,  prevent  even  sixty 
years'  undisturbed  possession  from  constituting  a  complete  bar. 


(f )  Vbkxra^  V.  Tht  £ai/  lnd\a  Ctf.  5  Bar. 
&  Aid.  t\^\  Ti>/Ma  V.  KaM$,  6  Moore, 
558 ;  WhiU  v.  i'aniCJk^r,  Knapp's  Rep, 
SS6,  &c. 

(y)  31  Hen.  .8;  c,  f *  Bat  a  possession 
dicing  a  long  term  of  years,  or  during  a 


tenancy  for  life,  would  not.  be  advene  ••• 
to  a  renfainde'r-nian,  &c.  see  Coai.*I>ig» 
Temps. ;  tmt,  747,  note  (a) ;  Ose  v.  PQbe, 
3  Bar.  Ai  Adolp.  738;  ilsa  v:  PMttips 

Id.  753.         

(z)  i!i  Jac..1,  ivi6.s.l«t. 
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mcb  long  continued  posaeeooiiy  without  showing  that  it  has  been    CHAP.  IX. 

eoDsislesfe  abo  with  the  righ t>  is  by  no  means  a  title  to  be  confided   l[uTtationI. 

in.(a)    However,  as  ibe  poBcy  of  these  statutes  is  &Toured,  they  " 

have,  as  we  have  seen^  been  reeently  extended  to  incorporeal  in^ 

terests^  such  as  rights  of  common  and  ways  and  watercoursesi  and 

other  easements^  to  which  the  former  acts  did  not  extend,  (&) 

and  by  that  act  twenty  years'  advei^e  possession  of  or  exclusion 

from  a  right  of  dammoh  or  way  or  watercoitrse,  or  other  ease- 

menit  pending  an  ownership  in  fee  simple  in  possession^  is  con- 

ehisive  for  or  against  the  right,  though  not  so.  if  pending  a 

tenancy  for  life  or  years,  and  without  the  acquiescence  of  the 

owner  in  fee.    So,  on  the  other  hand,  the  frequent  interruption 

of  a  right  of  this  nature  during  the  last  twenty  years,  frequently 

at  common  law,  and  independently  of  any  statute,  oonstituteei 

a  bar  to  any^ction  for  the  recovery  of  the  supposed  right,  (c) 

Actioiis  for  debis  or  breaehei  of  contract^  not  founded  on 
instruments  oi  record  or  vnder  seal,  are  barred,  unless*  they  be 
commenced  within  eix  years  after  the  cause  of  action  adcrued, 
tod  in  some  cases  of  personal  wrongs,  as  assaults  and  batteries^ 
the  action,  must  be  commenced  witlun  four  years,  and  actions 
forw<M'ds  within  two  years,  (d)  and  no  verbal  acknowledgment 
of  a  debt,  excepting  it.  has  been  so  substantial  an  admissioh  as 
depart  payment,  is  sufficient  to  prevent  the  operation  of  the 
statutes,  (e) 

Several  reaeoris  have  concurred  in  introducing  these  en-  The  object, 
aetalents.    Thim  with  regard  to  re<d  property,  after  upwards  S[|iit/Sf'tb^ 
of  Mxty  years'  adve^rse  possession,  or  even  a  shorter  time,  upon  >ct>  "^  geuerai. 
every  principle  of  justice  and  with  the  exception  o(  fraud,  a 
person  should  be  quieted  and  rendered  secure  in  his  possessioui 
for  akhottgh  he  or  his  ancestor  might,  if  sued  within  a  reason* 
aUe  time  after  he  first  obtained  possessioti,  been  able  to  produce 
documents  and  adduce  evidence  in  proof  of  a  legal  right,  such 
evideoee,  by  accident  or  lapse  of  time,  may  have  become  wholly 
lost,  and  it  would  be  unjust  to  require  him,  in  favour  of  .so  latent 
and- torpid  a  daimaiit,  to  prove  his  title;  besides,  by  death  and 
descent  or  devise,  or  by  alienation,  a  new  duccedsion  of  persons 


(a)  Sugd.  V.  &  P.  8  ed.  548  to  557.  wqoeiices  of  interruptian$  'within  twenty 

Ih)  tjc  5  Wro,  4>  .C.  71;  ante,  984  years,  nottaoQeisfaJiviiagpiled,  tee  Bejieit 

to  tS6  ;  and  see  the  whole  act,  jMrt,  743^  ▼.  Piaon,  Kiwpp's  Rep.  60  ;  mile,  X84. 

74^»  i>  Qotefl.  (d)  SI  Jac.  1,  c  16,  i.5. 

(c)  A»  to  the  consequences  of  nan  UMT  (e)  9  Geo.  4,  c.  14;  and  wbj,  ae^ 

in  general,  tee  Moore  v.  Bmmt,  5  J^ar.  6c  White  ? •  Ptnuhit^i  Kuapp'a  Rep.  926, 

Cres.  552;  and  aa  t9  the  de|itnictivc  con.  tfl, 

Sc2 
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CHAP.  IX.    nay  luiTe  become  the  bccupien,  and  mider  soeh 
ijMnATxovI  ^  would  be  mo8t  unjast,  at  a  great  dutanoe  of  time,  to 


seas  the  owner  or  occupier,  whose  children  have  probably 

educated  in  the  fbith  of  having  shares  of  the  property,  ami  the 

loss  of  which  might  plunge  them  into  utter  Tuin.(/) 

a  claimant,  after  such  a  lapse  of  time,  and  after  sleeping  so 

on  his  strict  legal  rights,  would  sustain  no  jost  diftappointment  faj 

being  deprived  of  the  means  of  pursuing  so  stale  a  demand.  (/) 

So  with  respect  to  claims  of  a  penanat  nature,  aa  ibr  snp- 
posed  debts  or  damages,  the  lapse  of  six  years  from  llie  tmae 
when  the  party  injured  might  have  sued,  induces  apiesmnption 
that  the  claim  has  redly  been  satisfied,  and  that  the  rmmpt  m 
other  evidence  has  been  accidentally  destroyed,  kst  or  mem^ 
laid ;( jr)  or  if  not,  that  the  claimant  has  eonaidered  the  ciasm  aa 
too  weak  to  prosecute  or  not  wordi  proceeding  for ;  and  them 
fore  there  is  no  injustice  in  these  cases  in  enacting  that  anch 
long  delays  shall  operate  as  a  fixed  and  perpetual  bar. 

And  in  regard  to  assamUs  and  baUeries  and  verbal  itmmder, 
as  the  proof  of  these  injuries  generally  depends  on  doabcfcl 
and  conflicting  parol  evidence,  and  as  a  party  who  will  slumlser 
upon  the  insult  fi>r  years  cannot  be  eonridered  afthromned  object 
of  the  courts,  it  is  highly  expedient  that  shptter  time,  aa  fanr 
and  two  years,  should  be  allowed  for  actioaa  to  compeoaatadMin 
than  for  injuries  to  property. 


Reasom  for  Oia      But  to  provide  pr<rtectioa  for  infcmis  and  married  msmra, 
thnnTilT*        ^^  persons  imprisoned  or  beyond  sea^  who  may  not  be  oblo  t» 

prosecute  their  rights  withhi  the  pt^escftbed  tiasea,  (eiceeptfng 
as  regards  reid  actians,(h))  fiirther  time  ia.  sMowed  -to  Ham  to 
proceed  after  their  disability  has  been  vaqioved.  (s)  And  in 
order  to  prevent  its  being  eampuisory  on  a  creditor  to  auo  his 
debtor  in  cases  where  he  may  be  disposed  to  indulge,  it  ia  pso- 
vided  that  by  adequate  aehneiwledgmemts  made  by  dm  sMttor, 
the  demand  may  be  allowed  to  continue  outatanding  beyond 
the  prescribed  period,  from  tfie  tiade  when  the  eaoae  of  action 
first  accrued ;  but  that  to  prevent  peijury^tlibaokiiowis^gasent 
should  be  made  either  substantially  by  a  part  payment,  or  m 
writing,  signed  by  the  party  himself  to  be  afiected  by  it ;  (il)  and 

(/)  See  obtervaUont  in  WlnU  r.  Pmm-  in  Bacon'i  Atrndgment  is  poinfted  oat, 

tk^,  Knspp's  Aep.  ft7.  ami  h  is  shown  liial  the  eseeptlon  iD  SS 

(f )  It  wail  en  tlwt  preMnpfiM  tfiat  the  Hen.  8,  e*  S,  only  eatends  to  tkm  initiam 

Sl  Jac.  t,  c.  16,  was  peised,  ptr  Lont  JUnhUihm, 
Ellenboroo^h,  Lmper  ^.  TaiUm,  16  East,         (i)  St  Hen.  8,  c  S»  s.  9;  «t  Jw.  1. 


e.  16»  s.  7. 

(A)  See  S<i|^.  Vend.  &  P.  8  ed.  S49»         (fc)  9  Geo.  4»  e.  14;   sw 
and  Bro.  Reading,  60,  where  the  mislalte     pent*  TST. 
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tkmt  IBM  sioiikr  pfoviaion  wbere  the  wrdngnlber  is  oiit  of  the'   cfiAP.  ix. 
kingdom  at .tb«  time  the  csuse  of  actioQ  accrued.  (/)  \'"^^!^!!I^ 

With  respect  to  Justices  of  the  PeacSf  and  other  j^uMic  qffi^  ^ — SIP 


4err  amd  imdividuals  acting  under  particular  pewera  for  the  mUing  actions 

leoefit  of  the  public,  without  any  private  beneEt  to  (fieauelTee,  •^»<0">t2<^. 

inasmuch  as  they  have  many  arduous  and  sometimes  perilous 

dnties  to  perform,  and  the  construction  of  the  statutes  under 

which  they  have  to  act  are  frequently  exceedingly  nke  and 

diflk»dt»  it  has  been  considered  necessary  to  protect  them  more 

pnrtioiilarly»  and  to  prevent  actions  for  trespasses  arising  from 

an  enw  in  judgment  being  long  kept  hanging  over  their  headsi 

and  milil  they  may  have  lost  the  evidence  in  support  of  their 

defence ;  and  therefore  actions  against  Justices  of  the  peace, 

constables,    headboronghs,   and    other  officers,    or   persons 

acting  by  their  order  and  in  their,  aid,  for  any  act.  mbtakenly 

done  under  colour  of  their  office,  or  of  the  particular  power, 

are  to  be    brought   generally  within  six    calendar   moniis 

after  the  act  oommitted.  (m)     So  actions  against  officers  and 

others^  acting  under  the  laws  for  the  protection  of  the  Customs 

sued  Excise,  mnstbe  brought  within  three  hmar  menihs;{n)  and 

actions  against  persons  for  acts  done  under  the  larceny  act,  (o) 

asid  maUciona  injury  act,  ip)  must  siso  bo  brought  within  sjjr 

calendar  months.    And  an  action  for  any  thing  done  under  the 

vagrant  act  is  Hmited  to  three  calendar  months,  (q) 

danses  of  Ais  natare  will  be  found  in  almost  every  act»  The  wfotioiM 
wiiethea  gmi^al  or  k>cal,  that  haa  been  enacted  since  the  year  ^^^^^^^ 
1760,.  and  it  is  to  be  regretted  that  they  are  not  uniform  in  oesdty  for  • 
their  enastamits,  they  beifig  aouietimes  three  lunar  months^  SciT'*'" 
aometimea  three  mUndar  months,  in  others  six  lunar,  and  in 
otkera  sar  esdmdair  months.;  soasetimes  ten. daps,  or  twenty* 
one  days,  fte*,  which  variations  with  the  requisites  of  demand  of 
inapeotien  of  the  warrant,  notice  of  action,  local  venue^  and  other 
PtsMctions,  too  frequently  constitute  difficulties  and  grounds 
of.  defeat  or  nonsuit  (we  anght  say  traps,)  in  cases  where,  in 
real,  jnstice,  a  party  injured  under  colour  of  authority  is  en- 
titled to  very  considerable  damages,  but  which,  by  the  shortness 
of  time  allowed  for  suing,  are  lost  by  its  turning  out  too  late  to 
retrace  the  formal  steps  which  may  have  been  incorrecdy  taken 


(/)  4  &  5  Ann.  c.  16, 1. 19.  (o)  7  &  8  Geo.  4,  e.  f9,  s.  75. 

(m)  S4  Geo.  t,  c.  44,  8. 8 ;  pmt.  (p)  7  &  S  Geo.  4,  c.  30,  s.  S4,  41 ;  5 

(m)  Lunar  wumU»,  28  Geo.  3,  c.  37,  Biltg.  9S6. 

I.  23,  notwithstanding  7  &  8  Geo.  4,  c.  53,  (q)  5  Geo.  4,  C.  83,  s.  18» 
i.  1 15,  Mjs  cmUndar;  sec  Tidd,  9  fd.  fa 
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CHAP.  IX.  in  pursuit  of  justice.  One  general  uniform  aet  relative  to  diese 
LxsiiTATioNs.  injuries,  and  regulating  the  proceedings,  seems  essmtial  to 
*-;  complete  justice* 

Having  given  an  outline  of  those  enactments,  and  adverted 
Practical  coq.  tq  the  priQcipIes  upon  which  they  with  their  exceptions  and 
Biderations  of     qualifications  are  founded,  it  will  now  be  necessary  to  take  a 

each  act  in  par-    •*  '  ' 

ticuUtr,  more  praciical  mew  of  the  enactments  and  the  decisions  tfaere-* 

I.  At  Law.       on,  and  upoii  their  operation  in  the  different  courts. 

The  principal  statute  having  practical  (r)  apjdicadon  io  Real 
1.  As  to  Heal  pfopcrttf  Corporeal^  as  houses,  buildings,  and  land,  is  £1  Jac.  1, 
propertjr.  ^^   jg^  entitled,  *' An  Act  for  Limitations  of  Actions,  and  for 

*  '  '  '  avoiding  of  Suits  in  Law.*^  The  first  section  enacts,  for  quiet- 
ing of  men's  estate,  and  avoiding  of  suits.  That  all  yfriis  of 
Fcrmedon  in  descender,  formedon  in  remainder,  and  formedon 
in  reverter,  shall  be  sued  and  taken  within  twenty  years  next 
/f/ier  the  title  qnd  cause  of  action  first  descended  or  fallen- 
And  that  no  person  shall  make  any  entry  into  any  lands,  tene* 
tnents,  or  hereditaments,  but  within  twenty  years  next  after  Us 
right  or  title  first  descended  or  accrued  to  the  samCf  (9)  and 
in  default  thereof  such  person  so  not  entering,  and  th'eir  heirs, 
shall  be  utterly  excluded  and  disable^  from'  sudi  entry  aft» 
to  be  made,  any  former  law  or  statute  to  the  contrary  notwith- 
standing. (/) 

Section  2  then  provides,  nevertheless.  That  if  any  person 
entitled  to  such  writ,  or  that  shall  have  such  right  or  title  of 
entty,  be,  at  the  time  of  the  said  right  or  title  first  descended  or 
accrued,  come  or  fallen  within  the  age  of  twenty-one  years, 
feme  covert ^  non  compos  meHiiSi  imprisoned  or  beyond  the  seas, 
that  then  such  person  and  bis  heir  shall,  notwithstanding  the 
said  twenty  years  be  expired,  bring  his  action  or  make  hk 
entry  as  he  might  have  done  before  this  act ;  so  as  such  person 
or  his  heir  shall  within  ten  years  next  after  his  and  their  feD 
age,  discoverture,  coming  of  sound  mind,  enlargement  oat  of 
prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and 
sue  forth  the  same,  and  at  no  time  after  the  said  ten  years. 
The  4  &  5  Ann.  chap.  16,  s.  16,  also  enactSy'thai  no  claim  or 


(r)  It  would  be  beyond  the  scope  of 
this  summary  to  comment  on  the  statute 
of  limitations,  S2  H.  8,  c.  2,  limiting  Real 
actions,  some  to  sixty  and  some  to  thirty 
years.  Jl|cy  are  ably  conwdc red  as  con- 
stituting a  bar  to  the  Right  or  Remedy  in 
Sugden  sYen.  &  P.  8  ed.  348  to  357,  and 
Adams*  Law  of  Eject.  3d  ed.  4. 

(i)  See  the  materiality  of  the  words 
Jim  dactndei,  Sug.  Vcn.  &  P.  3iP,  and 


Chilty's  Col.  Stot.  698,  note  {g). 

(()  The  subsequent  statute,  4  &  5  Ann. 
c.  16,'8.  16,  provides,  that  if  the  entry  be 
made  within  the  twenty  years,  tlien  it  shall 
suffice  to  commence  an  action  of  ejectmoit 
within  a  year  after  such  entry,  thereby  in 
effect  giving  nearly  twenty-ong  yean  in 
some  cases  for  proceeding  by  action  of 
ejectment;  and  see  Adams*  Ejectment, 
3  ed.  102.  ' 
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entry  to  be  made  of  or  upon  any  lands,  tenements,  or  heredita-    CHAP.  IX. 
ments,  shall  be  of  any  force  or  effect  to  avoid  any  fine  levied   LunTArioNsv 
or  to  be  levied  with  proclamations,  according  to  the  statute,  4  g^  5  Ann. 
of  any  lands,  tenements,  or  .hereditaments,  or  shall  be  a  suf*  c  16,  s.  16. 
ficient  entry  or  claim  within  the  statute  made  on  the  SI  Jac.  1, 
c.   16,   unless  upon  such  entry  or  claim  an  action  shall  be 
commenced  within  one  year  next  after  the  making  of  such 
entry  or  claim,  and  prosecuted  with  effect." 

The  2  &  8  Wm.  4,  c.  71 ,  for  shortening  the  time  of  prescript  t  &  s  Wm.  4, 
iions  in  certain  cases ,  deserves  the  fullest  attention,  and  has  *^*^*' 
been  before  in  part  abstracted  and  commented  upon.(u)  It 
relates  to  real  property  incorporeal,  such  as  actions  relating  to 
right  of  common,  rights  of  way  and  watercourses,  ancient  win* 
dows  and  lights,  and  other  profits,  and  easements  on  or  con- 
nected with  land,  and  in  general  establishes  rights  relating 
thereto  which  have  been  exercised  adversely  for  twenty  years, 
with  certain  exceptions  and  qualifications.  There  is  also 
another  act  of  the  same  session,  of  the  same  nature,  for  short- 
ening  the  time  required  in  claims  of  modus  decimandi,  or 
exemption  from  or  discharge  of  Tithes,  (a)  The  statute  2  &3 
Wm.  4,  c.  71,  is  so  important  in  its  provisions,  that  it  is  stated 
in  the  subscribed  note,  (y)  ^ 


(11)  Ante,  t85,  586,  and  see  further,  titfVa,  note  (y), 

(«)  f  &  S  Wni.  4,  c.  J  00,  and  see  Lord  Ktmington  v,  Pugh,  1  Young'i  Rep.  1«5. 

(y)T\it  ActtUS  Wra.  4,  c.  76,  it  intituled  *'  An  Act  for  slioiteiihig  the  Time  of 
PretcriptioD  in  certain  caseft."    It  reciteii 

Whereas  the  expression  *'  time  immemorial,  or  time  whereof  the  roemorjr  of  man 
runneth  not  to  the  contrary,"  Is  now  by  the  law  of  England  in  many  cases  considered 
to  include  and  denote  the  whole  period  of  time  from  tth.  reign  of  King  Richard  the 
First,  whereby  the  title  to  mattr"   '*^-'  *        '  -^-  *  :^--j  j  j  r  ^  ^ 

by  showing  the  commencement 

of  inconvenience  and  injustice  j  lor  rt-mruy  mcrcui  uc  »  i-uatiiru,  uy  in<:  Kings  mosi  oiiipf  nrafiu 
eiccllent  majesty,  by  and  with  tlie  advice  and  consent  of  the  lords  spiritual  and  tern-  ^  prendre  not 
poral,  and  commons,  in  this  present  parliament  assembled,  and  bv  tlie  aulburity  of  the  to  be  defeated 

!fit,  to  bo  taken  and 

-  -  -  -  ^""  ^'*  *"^"**"'*»  <^^  nient  by  show, 

any  land  being  parcel  of  the  duchy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  of  any  |,     the  cora- 

tceiniaA\eul  or  lay  pertou,  or  body  corporate,  except  such  matters  and  things  as  are  mcncement* 
herein  specially  provj-*^-*  '--  — ' *  *•**—   — *    — ''  *—••'—    -'•»"  •- »"—  -— »-  » 


the  whole  period  of  tnne  from  tm  reign  of  King  nichard  the 
!e  to  matters  that  have  been  long  enjoyed  is  soroitimes  defeated  rjujn,.  *o  risht 
;ncement  of  such  enjoyment,  which  is  in  many  cases  productive  ^e  common  and 
injustice;  for  remedy  thereof  be  it  enacted,  by  the  king's  most  ©iher  orofils 
and  with  the  advice  and  consent  of  the  lords  spiritual  and  tern-  \  nrendre  noi 
II  this  present  parliament  assembled,  and  bv  the  aulburity  of  the  xq\^  defeate 
same,  that  no  claim  which  may  be  lawfully  made  at  the  common  law,  by  custom,  pre-  ^^^^^  thirty 
scription,  or  grint,  to  any  right  of  common  or  other  profit  or  benefit,  to  be  taken  and   ypp,.,*  enjo v- 
«ijoyed  from  or  upon  any  land  of  our  sou^rgn  lard  the  king,  hit  heirs  or  suceestorSt  or  «,-„♦  bv  shov 


rided  for,  and  except  tithet,  *•«''»  «»<'  teroicfs,  shall,  where  such  ^^^^j,  ^jj^j-   * 
i^ght,  profit,  or  benefit  shall  have  been  actually  taken  and  enjoyed  by  any  person  scars'  enfov- 
clairoing  right  thereto  without  interruption  for  the  full  period  of  thirty  years,  be  de-  nient  the  rieht 
feated  or  destroyed  by  showing  only  that  such  right,  profit,  or  benefit  was  first  taken  ^^  y^^  absolute 
or  enjoyed  at  any  time  prior  to  such  period  of  thirty  years,  but  nevertheless,  such  m^i^j,  jj^j  by* 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  de-  consent  or    ' 
feated  j  and  when  such  right,  profit,  or  benefit  shall  liave  been  so  taken  and  enjoyed  a«feeraent. 

•  full  period  of  sixty  years,  the  right  thereto  shall  be  deemed  abso-  j^^  claims  of 


as  aforesaid,  for  the 
lute 

,  And  be  it  further  enacted,  lliat  no  claim  which  may  be  lawfully  made  at  the  |'j^g  period,  ^^ 
common  law,  by  custom,  prescription,  or  grant,  to  any  way  or  other  easement,  or  to  jj^  twenty  years 
any  watercourse,  or  the  use  of  any  water,  to  be  enjoyed  or  derived  opon,  over,  or  from  ^^^  forty  years* 
any  land  or  water  of  our  said  lord  the  king,  his  heirs  or  successors,  or  being  parcel  of  J  J        ^ 

tba  dochy  of  Lancaster  or  of  the  duchy  of  Cornwall,  or  being  the  property  of  any  eccle- 


>ute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by  ^jghtof  way  or 
some  consent  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or  writing,  othef  easement 
II.  And  be  it  further  enacted.  That  no  claim  which  may  be  lawfully  made  at  the  jj,g  periods  to  * 
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STATUTES  OP  tlHfTATIOKa, 


CHAP.  IX. 

Statutss  Of 

JjMITATIONS, 

OecisionBontbc 
operation  of  Uie 
BUtQtcs  of  limi- 
tatioiu  as  to 
Rial  propertjf 
Cerpartaihi 
(aw* 


As  regards  Keaf  ftrop^iif  Corptorfml,  H^  statutes  6f  fivita* 
tion  are  principally  the  3S  Hen.  8,  €•  %  and  the  01  Jac.  1, 


Uie  of  light  for 
twenty  j'ears 
indefeasible, 
onlen  with  oon« 
scut. 

What  not  an 
iiilerruptiou. 


In  actiom  on 
the  case  tlie 
claimant  roav 
allege  right 

fencrally.    * 
II  pleas  to  tres- 
pass, the 
period  of 
enjoj^ment 
mentioned  in 
this  Act  to  be 
alleged  and 
eiceptions  to 
be  replied  spe- 
cially. 

Restricting  the 
presumption  to 
be  allowed  in 
sqpport  of 
claims  herein 
provided  for. 

Proviso  for 
infants,  &c. 


Wliat  time  to  be 
excluded  in     • 
computing  th^ 
term  of  forty 
jears  appointed 
hj  this  Act, 


siaatical  or  lay  person,  or  body  cor^Mrato,  when  such  way  or  other  matter  as  herein  laal 
btlbre  mentioned  shall  have  been  actually  enjoyed  by  any  pctKMidaiiBiiME  riflK  tbciet^ 
without  tnterruptio^i  for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  showing  only  that  sqch  way  or  other  matter  was  first  enjoyed  at  any  time  prior  fft 
such  period  of  twenty  yeaca,  but  nevertheless  such  claitn  may  bfi  dtlfpitcd  ip  auj  other 
way  by  which  the  same  is  now  liable  to  be  defeated;  and  where  such  way  or  other 
matter,  as  herein  last  before  mentioned,  ^lall  have  been  so  ei\juyed  as  ^fi»rea9id  fcr  ihn 
full  period  of  lorty  yfvs,  the  right  thereto  shall  be  deemed  absoiutf  lyMl  ivdcfinaiMc» 
unless  it  shall  appear  that  the  same  was  enjoyed  by  some  consent  or  agreensent  ea- 
pressly  dven  or  made  Cor  that  pufpoae  by  deed  or  writing. 

III.  And  be  it  further  enacted,  That  whep  the  acces^  and  use  of  licht  to.  and  for  «dj 
dwelling-house,  workshop,  or  other  building,  shall  have  been  actually  enjoyed  tWna 
with  for  the  full  period  of  twentv  years  wiibont  interroption.  the  right  tbeicto  ahnll  he 
deemed  absolute  and  indefeasible,  any  local  usage  or  custom  to  the  contrary  not«itb> 
standing,  unless  it  shall  appjcar  that  the  same  was  enjoyed  fa^  fone  oonaent  or  ag^ce* 
meat  expressly  made  or  given  for  that  purpose^  bv  dtcd  ^  writmf* 

IV.  And  be  it  further  enacted.  That  each  of  the  respective  periods  of  yean  lierein* 
before  mentioned  shall  be  deemed  and  taken  to  be  0ie  peiM  next  before  vNnp  aent  or 
action  wherein  the  chum  or  matter  to  which  such  period  v^ey  relate  shall  have  been  nr 
shall  be  brought  into  quettion,  and  that  no  act  or  other  matter  shall  be  deemed  to  be 
an  interruption,  within  the  meaning  of  thia  statute,  uaieas  the  aaiae  shatl  hate  been  at 
shall  be  submitted  to  or  acquiescnl  in  for  one  year  afker  the  par^  iniermpted  shall 
have  had  or  shall  have  notice  thereof,  and  of  the  person  making  or  aathoriiing  the  saaae 
to  be  made. 

V.  And  be  it  further  enacted,  That  in  all  actions  upon  the  case  and  other  plead- 
ings»  wherein  thje  party  claiming  may  now  bv  law  allege  hia  right  genendly*  vrHbooft 
averring  the  existence  of  such  right  from  time  immemorial,  locfa  general  allegatioa  ahaB 
still  be  deemed  sufficient,  and  if  the  same  shaH  be  denied,  all  and  every  the  na 
this  act  mentioned  and  provided,  which  shall  be  applicable  to  the  case,  shall  be 
sible  in  evidence  to  snstaip  or  rebut  such  aliegetton ;  and  tliat  in  all  pleadinp  to 
of  trespass,  and  in  all  other  pleadinss  wherein  before  the  passii^  of  this  Act  it  would 
have  been  necessary  to  allege  the  right  to  have  exuted  from  time  iromemoral,  it  shall 
be  sufficient  to  allege  the  enjoyment  thereof  aa  of  right  bv  the  oecopiert  of  the 
roent  in  respect  whereof  the  same  is  cbimed  for  and  during  such  of  the  perioda 
tloned  in  this  Act  as  may  be  applicable  to  the  ca^e,  and,  withoot  daimiog  in  the 
or  right  of  the  owner  of  the  fee,  as  is  now  usually  done^  and  if  the  other  party 
Intend  to  rely  on  any  proviao,  exception,  incapacity,  disahility,  contract,  j^^reeBcni 
oilier  mutter  hereinbelb/e  ipentipi^ed,  or  on  ^ny  cause  qr  tuatt^r  of  foct  er  of  law, 
inconsistent  with  tlie  simple  fact  <^eiijovniei)l^  the  same  alkali  bf  specially  ^lefed 
set  forth  in  answer  to  the  allegation  qf  the  party  clfiinitng,  and  sh^tt  net  be  received  iii 
evidence  on  any  general  traverse  or  denial  of  snch  allegetion. 

VI.  And  be  it  furtJier  enacted,  That  in  the  severe}  cases  mentioned  in  and  peoeided 
for  by  this  Act,  no  presumption  sludl  be  alloifed  or  made  in  fafoar  or  sappoat  ef  an^ 
claim,  upon  proof  of  the  cxerdse  or  enjoyment  of  the  rig^t  or  matter  clainied  foe  aiiy 
less  period  of  time  or  number  of  years  tb|in  for  such  period  or  aumber  menlioped  ia, 
this  Act,  as  may  be  applicable  to  the  case  and  tq  tlye  oatara  of  tl)eelain« 

VII.  Provided  also.  That  the  time  dui;^>g^bif:h  any  person  otbei;ir*^  capable  aC 
resisting  any  claim  to  any  of  the  matters  before  mentioned  shall  hare  bcen.or  ahaD  hai 
an  infant,  idiot,  nm  compot  mmti$,  feme  covert,  or  tenat^t  for  Hfo,  or  darhig  mhidi  any. 
action  of  suit  shall  have  been  pending,  and  which  sbaU  have  be^  diligendy  pnoaeentod, 
until  abated  by  the  death  of  any  party  or  parties  theretoj  shaft  be  eidnded  in  Ihe. 
computation  of  the  periods  hereinbefore  nientiofWKl«  except  only.lA  ce«8  whcf«  tha 
right  or  claim  is  hereby  declared  to  be  absolute  and  indefeasible. 

VIII.  Provided  always,  and  be  it  further  eni|Ctcd,  That  when  any  fapdnrvalar* 
upon,  over,  or  from  nhich  any  such  way  or  other  conveniept  wat^itoonne  or  om-aC 
water  shall  have  been  or  shall  he  enjoyed  or  deijved,  heth  be^or  shall  ^  Md  noder. 
or  by  virtue  of  any  term  of  life,  or  any  terin.of  years  etoeeding  thpee  jeara  fmm  Iha 
granting  thereof,  the  time  of  the  enjoyment  of  any  such  vfay  or  other  matter  aa  hcmiar 
litft  brfure  mentioned,  during  the  continuance  of  sqch  tenp^  shall  be  ea^^hided  in  tha 
compufutioii  of  the  said  ptr'wA  of  forty  years*  in  case  the  chum  shall  within  three  years 
next  after  tiic  end  or  sooner  determination  of  such  term  be  resisted  1^,  any  penon. 
entitled  to  ai\y  reversion  exprctant  on  the  determination  thereoC 

IX.  And  be  it  fuxihcr  cuactpdt  Th<it  this  Act  shall  qot  extend  to  Scotland- of  lie- 
land. 
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c.  1^<;e)  ana  the9  Qw.  S»e,  16,  Kmiting  oiidma  on  b^aUT ^ 
tbe  king ;  and  as  tQ  rent  pr^^pertp  Jmorffi^-eat  (sncb  m  rigkt 
of  CQQiiQQQ,  or  W9j>  or  natercoursaj  and  ccortniii  other  MsconentSy) 
Hie  2  8^9  Wm.  4.  c.  71.  (z)  The  foUowing  dbsoffvatiom  wiH 
b«  found  prinfiipattj  ^^traded  from  tbe  werka  referred  to  in 
tbe  note«  with  «e9>e  udditional  recent  ded^ions^  and  prioeilmHy 
8i  regards  actMs  of  ^ecimeni*  (»)  Kml  actions  conHneneed 
fo2i  tbe  recovery  ef  property  after  the  right  of  entry  baa  been 
barred  by  twffBity  years*  adverse  poseesaiettf  are  but  of  rafe 
occurrence^  and  though  fully  ooMckred  b  tbe  nej^t  TQhinie>  in 
dkcvssing  tbe  jurisdiction  and  praetice.  of  the  Court  of  Qwkr 
men  Pleaa»  will  here  be  only  oooaaionally  notioecU 

By  ihe  enacting  and  the  saving  clauses  of  21  Jae.  I,  c.  19»  a» 
1  and  S,  all  writs  of  FarmeeUm  are  to  be  isaued,  and  all  Enirk^ 
made,  or  action  of  ejectnient  Gonuneneed*  widibin  baeifiy  yetm$ 
next  after  the  right  or  title  jSr^l  descended  or  oeenfedt  (f^}  and 
then  it  is  prtmidedi  that  if  at  ilni  time  tbe  party  ihm  eotttfed 
be  within  the  age  of  SI,  feme  covert,  non  compos  mentis*  im* 
prisoned,  or  beyond  tbe  seas,  then  such  party  or  bis  heiv  may 


CHAr.  IX- 

^ATVT«9  9W 

LiMiTAriosa. 
9  Geo.  3,  c  16. 


The  twenty 
yean  fur  com* 
mcncins  ¥orm€» 
dan  (ir  x^eet- 
mtnt  begin  to 
operate  from 
the  time  the 
right  Jirit 
dtiundtd. 


X.  And  be  it  furttier  enacted.  That  thit  Act  shall  commence  and  take  effect  on  the 
first  daj  of  Michaelnaa  term  now  next  ensuing. 

X(«  And  be  it  farther  exacted.  That  thia  Act  maj  be  aswqdfd^  akeftd*  or  repwlod 
during  thi«  present  sessioa  Qf  parliament. 


(s)  For  the  decisions  opon  these  sta- 
4tttea  as  lelates  to  real  property  Carfoataip 
9t^  Sugd.  V.  £r  P'  Sth  ed.  348  to  359; 
and  Adams  on  Ejectment,  3d  ed.  46  to 
59;  Chitty's  Col*  Stat,  tit  Limitations, 
a  carefol  perusal  of  wltich  will  be  found 
essendaf.  Reference  should  also  be  bad 
to  WhiU  ▼.  FarrUhir,  Knapp's  Rep.  %t6 
to  «30 ;  and  Benett  ▼.  Fummi.  Id.  60,  for 
the  pHnHplfi  upon  which  the  statutes  of 
limitaiioiis  and  prescriptions  proceed.  U 
will  be  observed  that  in  the  former  work, 
p.  3I49»  the  dictum  ia  fiacoa'a  Abridg* 
ment,  that  there  is  an«  saving  in  the  Si 
Hen.  8,  in  favour  of  innuits,  ferae  coverts, 
persona  in  priso*  and  h^ond  the  sea,  U 
corrected,  and  that  tbe  saving  in  that  act 
is  oon6ned  to  disabilities  existing  at  the 
.tiine  that  ^aiuts  wm  mad^, 

(a)  As  tlie  twenty  jears  lor  making  an 
enlrj  do  not  commence  until  the  right  to 
nakt  the  same  has  accrued,  it  has  been 
Oibienred-  and  bald  tbaVaven  upwaids-ol 
sixty  years'  apparent  adverne  possession 
vritt  nafc  neceasarily  coottltote  a  peifieot 
title,  and  thai  it  ia.  possible  that  an  estate 
may  be  enjoyed  for  even  hundreds  of 
jaaia»  and  ^et  the. same  n»aj  at  last  be 
vee99^Ttd  ky  •  f«m«iiider-maii ;  for  inr 
stance,  suppose  an  estate  to.be  limited  to 
one  in  tail,  with  rdmuvdn  evtr  to  another 
in  feca  then  altiiuagb  the  tcnnnt  in  taU 


may  have  become  barred  of  his  remedy 
by  the  statoto  of  limiiatioBs,  yet  as  it  it 
evident  that  whilst  iM«.  estate  subsiated  tb« 
rtnuitiufcr-man'i  right  of  entr^  could  not 
take  place  until  the  fiiloneof  issue  of  tba 
tenant  in  tail,  and  which  may  not  happen 
for  an  immense  number  of  years,  and 
afler  which*,  and  at  any  tmie  withia 
twenty  >ears  after  the  death,  of  the  last 
issue  in  tail,  the  rematfu/sr^man  might 
maintain  r^taenl.  Sugd.  V*  ^  P* 
353;  and  latflor  v.  Horde,  1  Burr.  60 ;  5 
Bk>.  C.  C.  S47 ;  Cowp.  689,  S.  C;  So 
ia  a  late  caae,  where  aa  heir  in.taU  brongbt 
ejectment  agaiiut  a  defendant  who  liad 
beea  in  receipt  of  tba  rents  lAtrtj^  you% 
during  the  lifie  of  the  ancestor  in  tail,  and 
seven  years  after  his  death;  but  it  ap'- 
peand  t|ial<  the  ancestor  oaoa  had  9tiai% 
and  there  was  evidence  to  explain  under 
what  ciroumstanoe  tbe  defendant  had  had 
such  long-continued  receipt  of  the  rents ; 
it-  waa  ImM  that  such  possession  by  the 
defendant  was  no  bar  to  the  action  of 
ejectment*  and  that  the  lessor  of  the 
plaintiff  waa  not  bound  to  rebut  the  pre- 
aompttoa  arisina  from  such  possessiout  by 
showing  that  the  ancestor  hafl  not  con^ 
yeyed  by  fine  and  recovery,  or  otherwise 
than .  by  ao  innocent  conve  vanoe.  •  Dm  dk 
Smith  V.  PUu  and  anathar^  3  Qaiv  & 
AdQlp.738;  Doav.  Phakpt,  16.763* 
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CHAP.  TX.    Iiring  Iris  action  or  make  his  entry,  protided  be  do  so  within 

UuitItioZ   ^^  y^^^  ^^^^  *®  ceasing  of  such  disability. 

With  respect  to  the  statute  «1  Jac.  1,  c.  16,  (ft)  which  only 

applies  to  Real  property  Corporeal^  it  will  be  observed  thal^ 
according  to  the  ancient  doctrine  of  nuBum  iempus  oecnrrit 
Twenty  years'  ^^S^»  ^^  King  is  not  bound  by  the  same,  nor  are  Ecclesiastical 
adverse  pwtcs-  persons{c)  within  it,  because  it  would  be  an  indirect  means  of 
and  what  pes- '  evading  the  statutes  made  to  prohibit  their  alienations ;  but 
MMioii  is  to  be  |jj|^|.  ^ij.jj  respect  to  aU  other  persons  the  statute  applies  if  they 

deemed  adverse  *^  *  *^/r   ,  ^ 

or  not  so.  Were  capable  of  a  right  to  enter ;  and  therefore  if  it  appear 

ihat  there  has  been  a  possession  by  the  defendant,  or  those 
.  under  whom  he  holds,  for  the  last  twenty  years*  adverse  to  the 
title  of  the  claimant,  and  that  the  clamant  has  not  been  pre- 
vented from  prosecuting  his  claim  earlier  by  reason  of  some  of 
the  disabilities  allowed  by  the  statute,  he  will  be  barred  of  his 
remedy  by  ejectment. 

It  is  therefore  necessary  particularly  to  consider  when  or  not 
the  possession  is  to  be  considered  as  Adi>erse.  And  here  there 
are  four  general  rules  when  it  is  not  so,  viz.  Jirsf,  when  bodi 
What  are  not  ^^^  parties  claim  under  the  same  title ;  secondly,  when  the 
adverse  pos-  possessiou  of  the  ouc  party  is  consistent  with  the  title  of  the 
other ;  thirdly,  when  the  claimant  has  never,  in  contemplation 
of  law,  been  out  of  possession ;  and  fourthly,  when  the  occu- 
pier iias  acknowledged  the  claimant's  title- 

First,  As  an  instance  of  the  first  description,  where  the  par- 
ties claim  under  the  same  titled  this  case  has  been  put.  If  a  man 
seised  of  certain  land  in  fee  have  issue  two  sons  and  die  seised, 
and  the  younger  son  enter  by  abatement  into  the  land,Hhe  statute 
will  not  operate  against  the  elder  son ;  for  when  the  younger 
son  so  abated  into  the  land  after  the  death  of  his  father,  before 
an  entry  made  by  the  elder  son,  the  law  intends  that  he  entered 
claiming  as  heir  (o  his  father,  by  which  title  the  elder  son  also 
claims,  (d)*  So  also  if  the  defendant  should  make  title  under 
the  sister  of  the  lessor  of  the  plaintiiF,  and  prove  that  she  had 
enjoyed  the  estate  above  twenty  years,  and  that  he  had  entered 
as  heir  to  her,  the  court  would  not  regard  it,  because  her  pos* 
session  would  be  construed  to  be  by  courtesy,  and  not  to  make 


{h)  See  this  statute,  ante, 744.  title  even  against  tlie  cnKm.     The  f  &  S 

(c)  By  the  stat.  9  Geo.  5,  c.  16,  the  Wni.  4,c.  71,  further  affects  the  King,  as 

king  is  disabled  from  claiming  title  (ex-  xrell  as  Ecclesiastical  penons,  with  respi^ 

cept  to  liberties  and  franchises),  unless  to  Incorporeal  rights,  such  as  cooiiBam 

tlie  same  shall  accrae  wittiin  the  space  of  and  other  profits  or  benefits,  except  tithes, 

aixty  years  next  belbre  suit  or  claim  ;  and  rents,  and  services.                                   ^ 

consequently  an  adverse  possession   of  (d) -Co.  IaxU  t^  S96, 
lands  for  titty  yean  will  jiow  he  a  good 


sessions. 
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a  disherison,  but  by  sileoce  Co  preserre  the  possession  of  the    chap.  ix. 
brotheri  and  therefore  not  within  the  intent  of  the  statute ;    li»itaVion«. 

though  if  the  brother  were  once  in  actual  possession,  and 

ousted  by  his  sister,  it  would  it  seems  be  otherwise,  for  then 
her  entry  could  not  possibly  be  construed  to  be  to  preserve  bis 
possession,  {e) 

Secondly 9  As  an  instance  where  the  possession  of  one  party 
is  consistent  with  the  title  of  the  other,  the  following  case 
has  been  put.  Where  by  a  marriage  settlement  a  .copyhold 
estate  of  the  wife  was  limited  to  the  use  of  the  survivor  in  fee, 
but  no  surrender  was  made  to  the  use  of  the  setdement,  and 
after  the  death  of  the  wife  the  husband  was  admitted  to  the 
lands,  pursuant  to  the  equitable  title  acquired  by  the  settle* 
nent,  it  was  held  that  if  he  had  had  no  other  title  than  the  ad- 
mission, a  possession  by  him  for  twenty  years  would  have 
barred  the  heir  of  the  wife ;  but  as  it  appeared  that  there  was 
a  custom  in  the  manor  for  the  husband  to  hold  the  lands  for  his 
life  in  the  nature  of  a  tenant  by  the  courtesy,  and  this  withoui 
any  admiUance  after  tke  death  of  the  wife^  the  possession  of  the 
copyhold  by  the  husband  was  referred  to  this  tiUe,  and  not  to 
the  admission  under  the  settlement ;  and  such  possession  being 
consistent  with  the  title  of  the  heir  at  law,  he  was  allowed  to 
maintain  ejectment  against  the  devisee  of  the  husband  within 
twenty  years  after  the  husband's  death,  though  more  than 
twenty  years  after  the  death  of  the  wife.  {/)  So  although  one 
third  part  of  the  premises  had  been  settled  many  years  before 
the  marriage  upon  a  third  person  for  life,  and  the  steward  of 
the  manor  appointed  by  the  heir  and  her  husband  had  con- 
stantly debited  himself  with  the  receipt  of  two-thirds  of  the 
rent  for  the  husband  on  account  of  his  wife^  and  the  remaining 
<^e-third  for  the  annuitant,  yet  as  no  surrender  had  been 
made  to  the  trustees  of  the  annuitant,  it  was  held  that  such 
payment  to  him  must  be  taken  to  be  with  the  consent  of  the 
person  entitled  by  law  to  the  whole  premises,  so  as  to  do  away 
the  notion  of  adverse  possession  by  the  husband  of  that  third, 
distinct  from  his  possession  of  the  other  two-thirds  as  tenant  by 
the  courtesy  after  the  wife's  death.  Again,  where  a  party  de- 
vised a  certain  estate  to  his  nephew  and  two  nieces  as  tenants 
in  common,  and  one  of  them  died  in  the  testator's  life  time, 
leaving  an  infant  daughter ;  and  after  the  testator's  death  the 
nephew  and  surviving  niece  covenanted  to  convey  one-third  to 


<ff)  BqU.  N.  Pr.  lOf  ;.Co.  Litt  Ut]         (/)  Dm  d.  Afi/ner  v.  Brlghiwen,  10 
Sharrington  t.  Strmtw,  Pluwd.  «98,  SOtf.       ILaM,  588. 
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CHAP.  IX.  a  truBtee,  upon  tnnt  to  coiiTey  tb«  mam  to  th^  infiHH  iftli*  «^ 
llmT a^onI  tai*»ei  twenty HMie,  <*  otherwise  to  tlieinfehee ;  but  no  eoniwy* 
aooe  was  executed  pursuant  to  the  deed,  hot  a  third  of  die 
rents  were  received  by  the  trustee  for  the  «ne  of  the  iiifiuU 
dhving  her  hie ;  it  was  hdd  that  there  was  Ho  advene  posses 
sion  until  the  death  of  the  infant,  and  that  the  detisee  of  the 
nephew  might  mahitain  ejectment  for  his  shtfe  of  the  undinded 
diird  witUn  twenty  years  after  the  infimt's  death,  aldioagh 
more  than  twenty  years  after  the  death  of  the  nephew,  (g)  Se 
also  where  the  rents  of  a  trust  estate  were  received  by  a  cesim 
yue  tmi  for  more  than  twenty  years  after  the  crsatieo  of  die 
trusty  without  any  mterference  of  the  trustees^  such  poaaeasiaii 
being  consistent  with  and  secured  to  the  cestui  qwe  trmti  by  the 
tfenns  of  the  trust  deed,  the  receipt  was  held  not  to  be  adveiee 
to  the  title  of  the  trustees,  so  as  to  bar  their  ejeelment 
the  grantees  of  the  cesfiM  que  iruei  brought  after 
years.  (A)  And  indeed  it  has  been  observed,  that  as  the 
gue  trust  is  always  to  be  considered  as  a.tenmit  at  will  to  the 
trustees,  (i)  and  his  possession  is  to  be  considered  as  tliat  of  the 
trustees,  the  statute  will  never  operate  between  tnristee  and 
cestui  que  trust  except  in  very  particular  eases;  (i)  Bui;  that 
rule  holds  only  between  cestui  que  trust  and  trustee,  sskl  not 
between  c^ j^irt  que  trust  and  trustee  on  one  side  and  alrai^gefa 
on  the  other,  (k)  Thus  where  a  cestui  que  trusi  and  his 
are  both  out  of  possession  for  the  time  limited',  the  party  in 
session  has  a  good  bar  against  both.  (A)  And  even  if  a 
que  trust  sell  or  devise  the  estate,  and  the  vendee  or 
obtain  pesaesrion  of  the  tide  deeds  and  enter,  and  do  naaet  re- 
cognisnng  the  tnistse's  tide,  di^  statute  w91  opersAe  from  the 
time  of  such  entry ;  (Q  but  it  has  been  observed  that  thia  ia  a 
case  of  rare  occurrence,  and  not  a  dtk  to  be  reKed  iipo»  by 
any  purchaser,  (m) 

In  like  manner  the  non-payment  of  any  part  of  ptineipal  or 
of  interest  within  twenty  years  after,  if  die  deed!  was  execiilcd, 
and  after  the  principal  became  due,  will  nevesthelesa  not  be 
considered  as  aUbrding  proof  of  twenty  years  adverse 


(g)  Dae  d.  Colcltmgh  ▼.  Hatm,  9  Br  &     oocapant  of  copjMd  Itiid.    Dm  d.  fW- 
Cff»s.  757.    But  on  tiieoUi«r  hand,  wbcre     Uir  r,  Seattp  4  Bmr.  &  Cret«  706.    - 
copjhold  lands  had  been_^ranted  to  A,  for         (K)  X«m«  4*  Lord  jBy*^_y.  Dmtdmt, 


tlU!  liret  of  herself  end  B.,  and  is  never-  S  Eaal,  t48 ;  «id  iMrSagi.  V«  4c  F.  Sih 

eioQ  to  C.  for  otiier  Ut^s  ;  and  A.  died,  ed.  S54,  fvl(jr» 

Iwttng  devised  to  B.,  who  entered  and  (f>  Orevv.  RolUn  Ld.  Raym.ri& 

Jkept  posseBdoo  for  more  than  turenigr  (fc>  Ssgd.  V.  &  P.  Stli  ed.  a54i» 

jears ;  it  was  held  that  C.  was  barred  (Q  Id.  ibid.  354,  S55f  where  see  UK 


by  the  atatole  aftirr  B.*«  dcatli  from  niaio«  cases  of  adverse  poasession  in  ttaes  of 

taiiiing  ejectment,  for  that  C*$  right  of  trost  full^  collected  and  obscif^d 

posseaaion  accrued  on  the  death  of  A.,  iq;  (ii)'  Id.  IbM. 
asiiiuch  as  there  could  not  be  a  general 
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ftioa  iio  as  lo  bar  the  lemedy  by  ejecteent,  beeaiise  such  posses-    CHAP.  VL 
mm  k  consistent  with  the  original  agreement  of  the  parties,  (n)    u^"iowL 

Mr.  Segeant  Adams,  in  his  valuable  work  on  EJjectmeiitSiC^) " 

obsenres,  as.  to  iMelomresfnm  the  waste f  that  it  is  as  yet  a  very 
unsettled  point  whether  an  encroadunent  upon  the  waste  adjoin* 
ing  to  the  demised  premises  made  by  a  lessee,  and  aninter- 
rupted  possession  thereof  by  him  for  twenty  years^  shall  give  to 
such  lessee  a  possessory  right  thereto,  or  whether  he  shall  be 
deemed  to  have  inclosed  the  waste  in  right  of  the  demised 
picmises^  for  the  benefit  of  the  lessor  after  the  expiration  of 
the  tttvu  Lord  Kenyon,  C*  J.,  Lee,  C*  J*,  and  Thompson,  B*, 
held  that  the  encroachment. belonged  to  the  lessee;  whilst  on 
the  ether  hand  Heath,  J.,  Butler,  J^,  Perryn,  B.,  and  Qraham, 
B^  held  that  the  landlord  is  entitled  to  it.  (p)  But  that  al  all 
events  it  seems  clear  that  such  possession  will  be  adverse  to  the 
lights  of  the  eommoners,  and  indeed  to  the  lord  himself,  «• 
cepting^as  landlord,  at  the  expiration  of  the  le^B*(f)  It  is 
submitted,  that  in  general  when  the  presumption  is  that  the 
land  inclosed  beloQged  to  the  landlord,  it  would  at  the  expira* 
tioB  of  the  tenancy  belong  to  him,  notwithstanding  more  dian 
twenty  years  since  the  .first' inclosure  have  expired*  (r) 

It  seems- ctear,  that  if  an  inclosnre  has  been  originally  made 
by  permissien,  et .  if  these  has  been  an  admission  of  permission 
er  tenancy  within  twenty  years,  then  the  statute  of  limitation 
wifl  not  bar  ;(#)  and  on  that  principle,  where  a  party  inclosed  a 
smaH  piece  of  wasteland  and  occupied  it  for  thirty  years,  without 
paying  lent,  but  at  the  expiration  of  that  time  the  owner  of  the 
adjoining  land  demanded  sixpence  rent,  and  the  party  who  had 
inclesed  paid  the  same  en  three  seiveral  occasions,  it  was  held 
that  this  evsdencey  in  the  absence  of  alt  ether  cfreumstanees,  was 
eoocluspre  to  show  that  the  oecupation  of  the  defendant  bega» 
by  pesmisMon*  (/)  3o  where  a  cottage,  standing  ill  the  eomer  of 
amea^w^  (belonging  to  the  lord  of  a  manor)  but  separated 
ften^  the  meadow  and  iit>m  a  highway  by  a-  hedge,  had  been 
oecupsed.  for  about  twenty  years  withont  any  peysfient  of  rent, 
and  then,  upon  possession  beiiig  demanded  1^  the  lord,  was 
rehiotantiy  given  up;  and  having  been  so  given  up,  was  re« 


■■iiii«ii  fi«i 


<«)  Bmt^ier  v.  Fmet^,  Lord  Bajm.  1  Taaot.  tOS". 
^40^  fidll  <e  ^  df  Surtm,  ^B.  ft  A.         (f)  Creaekr.  WUmot,  S  Taant,  ISO,  nr 

6S7;  cited  .Dm  y«  Ptl(«,  S  Bar.  &  Adolp.  notes;  and  wte  t  U  S  Wm.  4,  c.  71; 

74l$Siisd.V.<eP.  S«li  ed.  S66  to  967.  onfe,  »a5. 

(o)  Adams  on  Ejectment,  Sd  ed.  5\,         (r)  And  see  ante,  tS7,  note  (»)• 


If ;  ^«id  mde^  SS^,  note.  h)  Adams's  Eject.  S  ed.  51,  58,  f  S7 ; 

(p>  Doe  d«  CeUimgk  v.  JduUmer,  1      Boll.  M.  Pri.  104. 

4tf^9  Oretiek  vw  WUmoi,  t  Taant.        <()  i)oe  d.  JdefcNm  ▼.  Ft^tftinsMi,  S  B, 


ISO,  HI  notvo;  Dee d.  GmUmor  9,'Demet,     It  Cres.  415. 
lEtp^46i;  Bnfmd^CkUdr.Wkweed, 
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CUAF.IX.     timed  t6  the  party;  he  beii^  mt  die  nune'tiiM  toU,  Uiatif 

Uwrnlnm.  ^^^^^  ^<>  resume  possession,  il  would  only  be  during  pleastare, 

and  he  kept  possession  for  fifteen  years  more',  and  never  paid 

any  rent^  it  was  held  that  the  jury  were  warranted  in  pre* 
suming  that  the  possession  had  commenced  by  the  permiaaion 
of  the  lord,  (u) 

m 

Thirdly,  We  have  seen  that  an  adverse  possession  will  be 
negatived  when  the  party  claiming  title  has  never,  in  contempla- 
tion of  law,  been  out  of^possession*  As  when  A*  devised  lands 
to  B,  and  his  heirs,  and  died,  and  Bm  died,  and  afterwards  the 
heir  oiB,  and  a  stranger  entered,  and  took  the  profits  for  twenty 
years;  upon  ejectment  brought  by  the  devisee  of  the  heir  of 
JB.  against  the  stranger,  it  was  held  that  this  perception  of  the 
rents  and  profits  by  the  stranger  was  not  adverse  to  the  de- 
visee's title ;  because,  when  two  men  are  in  possession,  the  law 
adjudger  it  to  be  the  possession  of  him  who  hath  the  right; 
the  lessor  <^f  the  plaintiff  and  die  defendant  were  not  tenants  in 
common,  for  the  defendant  was  a  mere  stranger,  and  though  he 
took  a  moiety  of  the  profits^  that  would  not  make  him  a  tenant 
in  common ;  for  a  man  cannot  disseise  another  of  an  undivided 
moiety  as  he  might  of  a  part  of  the  land*  (x)  So  upon  die 
principle  that  the  possession  of  one  joint*tenant,  parcenec,  or 
tenant  in  common,  is  prima  Jacie  the  possession  of  his  compa* 
nion,  (y)  it  follows  that  the  possession  of  the  one  can  nev^  be 
considered  as  adverse  to  the  title  of  the  other,  unless  it  be 
attended  by  circumstances  demonstrative  of  an  adverse  intent ; 
or  in  other  words,  whenever  one  joint-tienant,  tenant  in  common, 
or  parcener,  is  in  possession,  his  fellow  is,  in  contemplaiian  qf 
law,  in  possession  also,  and  it  is  necessary  to  prove  an  aciwal 
ouster  to  rebut  this  presumption.  Some  ambiguity  seems  for- 
merly to  have  prevailed  as  to  the  meaning  of  the  words  actual 
ouster^  as  though  it  signified  some  act  accompanied  by  real 
force  ;(s)  but  it  is  now  clear  that  an  actual  ouster  may  be 
inferred  from  circumstances,  and  which  circumstances  are  matter 
of  evidence  to  be  left  to  the  jury.  Thus  thirtynnx  years'  sole 
and  uninterrupted  possession  by  one  tenant  ia  common,  ac» 
compsinied  with  other  strong  circumstances,  and  without  any 
account  to,  or  demand  made,  or  claim  set  up  by  his  oom- 


{u)  J>M  d.  Thompson  v.  ClarUp  8  B.  ▼.  DaU,   Hob.  130;  jW  4. 

&C.  717.  JTeen,  7  T.  R.  SSd. - 
,  (9)  Reodiag  t.  Botofleme,.  Ld.  Rn^iii.         (s)  FakqUum  d.  Favtkr  r«  FkafkJtfm, 

S99.  Burr«S6U4;ii«towl|ftfti0«DMC«al««ttir» 

( y)  Ford  v.  Cray,  Salk.  385  ;  Smala  apLt,  37 4v  97d ;  Go«  lit*  199,  UrM^  €• 
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panion  io  the  mean  time,  were  held  to  be  sufficient  grounds  for    CHAP.  1X« 
a  jury  to  presume  an  actual  ouster  of  the  co-tenant,  (a)    So;  ^^^J!^/"owi* 

if  upon  demand  by  the  co-tenant  of  his  moiety  of  the  rent,  the  

other  should  refuse  to  pay,  and  deny  his  title,  saying  he  cUiimg 
the  whole,  and  will  not  pay,  and  continue  in  possession,  aucfa. 
possession  from  that  time  would  be  deemed  adverse.  And  whem 
there  were  two  joint-tenants  of  a  lease  for  years,  and  one  re-^ 
quired  the  other  to  quit  the  house,  and  he  did  so,  this  was  held 
to  be  an  actual  ouster  ;  (b)  and  although  the  entry  of  one  is,. 
generally  speaking,  the  entry  of  both,  yet  if  aae  enter,i  claims* 
ing  the  whole  for  hhnself,  it  will  be  an  entry  adverse  to  hia 
companion,  (c)  But  a  mere  perception  of  the  whole  rents  or 
profits  by  one  tenant  in  common  for  twenty-six  years,  would  not 
alone  be  deemed  adverse,  {d)  And  where  a  tenant  in  common 
levied  a  fine  on  the  whole  premises,  and  afterwards  took  all  the 
rents  and  profits  for  only  five  years,  but  it  did  not  appear  that 
he  held  adversely  at  the  time  of  levying  the  i^ne,  it  was  held  that 
such  fine  and  receipt  were  not  sufficient  evidence  of  an  ouster  of 
his  companion,  {e)  But  the  possession  of  one  heir  in  gavelkind 
is  not  the  possesion  of  the  other,  if  be  enter  with  adverse  intent 
to  oust  the  other.  (/)  If  an  estate  descend  to  parceners,  one 
of  whom  is  under  a  disability,  which,  continues  more  thai)  twenty 
years,  and  the  other  does  not  enter  within  twenty  years,  the 
disability  of  the  one  does  not  preserve  the  title  of  the  other 
after  the  twenty  years  have  elapsed,  (g) 

It  should  seem  that  the  circumstance  of  there  having  beea 
2011^  unexpired  leases  of  prpperty  will  not,  of  Itself,  prevent  the 
statute  from  running,  excepting  perhaps  where  a  n^re  pepper 
corn  rent  has  been  reserved;  for  in  cases  where  any  considerable 
rent  has  been  reserved  and,  pending  such  a  lei^e,  for  upwards  of 
tweilty  years  no  payment  of  rent^  nor  other  acknowledgmeqt 
of  a  tenancy,  has  taken  place,  the  possession  would  be  deemed 
adverse,  and  the  statute  would  run ;  for  otherwise,  even  sixty 
years,  ^without  any  acknowledgment  of  a  tenancy,  might  defeskt 
the^operation  of  the  act.  (A) . 

(a)  Doe  d.  Fiiher  ▼.  Vrowflr,  Cowp.  n.  («);   the  possession  by   ci  nartgagor 

917;  Mil0«  374,  S7S.  ^fint  tee  observa-v  wilhput.   payn^nt    or    asknowlwlipiieiil^ 

tions  OQ  that  case  in  Do€  v.  fik§,  3  Bar.  Ac  within  twenty  years  is  considered  the  pot* 

Ad^p.  741;    the  ciMianiatancea  of  ad-  session  of  the  mortgagee,  antt,  759,  n.(j(i};' 

verse  possessioa  were  in  thai  case  par-  bot  tee  svpta,  n.  (a), 

ticulartv  strong.                               '  '    {e)    PeaceabU  d.  Barnblower  r,  Ttead^ 

(6)  bofd.  F'uHuT   y.  Frontr,    Cowp.  1  East,  568,  374;  ttdtidtSiorffr.  Wind^ 

tl7  ;  I^ed.  Hellings  ▼.  Bird,   11   East,  ur,  2  Atk.  6S<),  6S«. 

49.  (/*)  Davenport  v.  TyrreU,  1  W.  Bla. 

{;e)  Via.Abwl4.  519.  675. 

(d)  FaireUim'd,    Fewhr  ▼.  ShaekU'*  {g)  Roe  d,  Laitgdm   ▼.   Rowbten^    9' 

tmi,  S  Barr.  9604,  bat  there  there  was  an'  Taunt.' 441. 

■iktfiHiAD.    Sae,  howeter,  fuHher;  Dm  ▼.'  (h)  See  obserrations  in  CkMeiMty 

Pike,  5  Bar.  ic   Adolp.  738; 'Aw  ▼.  ^»CUni<m,  1  Tiimar&  Ruu.  li8>  119. 
FMUift,  Id.  753,'  aad  see  anU,  749, 


7M  8TAWrt»  6P  UMITATIOMB, 

Gif  AP.  IX.         F^mrtAl^,  When  Oi^  poeienor  has  achi&wMged  a  tttle  ts 
u^l^a^oZ.  ^  claimamt,  then  the  poseeaHan  will  nai  be  deemed  adverse. 

A«  where  a  kafte  for  a  long  term  had  heen  gtanted  by  the  lord 

of  the  mano^r  to  the  i^ector^  hi  w hieh  &it  lessee  eovenafrted  for 
himselfi  hb  executors  and  assigns  to  pay^  during  the  contiira- 
ance  of  the  teina,  a  eertaln  annual  teoi,  and  also  all  the  tithe 
strair  of  irheat  and  rye  within  the  parish ;  and  the  lessee  and 
hia  assigna  (the  succeeding  rectors)  continued  in  possession  fot 
twenty  years  and  upwards  after  the  expiration  of  the  term, 
without  payment  ot  rent,  but  during  that  twenty  years  suflf^red 
thD  heir  of  the  lessor  to  take  the  tithe  of  the  wheat  and  rye 
straw,  it  was  held  that  such  suffbrance  was  eridenee  of  an 
agreement  between  the  lessor  and  lessee,  or  their  heirs  and 
assigns  respectively,  that  the  lessee  or  his  assigns  should  con- 
^ae  bi  possession  if  the  lessor  and  his  heirs  were  permitted 
to  receive  the  tithe  aa  before,  and  that  consequently  there  was 
na  itdverse  holding  in  the  assignee  of  the  lessee,  (t)  We  have 
idso  seen  other  acknowledgments  that  are  sufficient  to  present 
the  posses^n  from  being  deemed  adverse.  (A) 
When  a  holding  Wkh  rospoct  to  For/eiiures,  though  they  immediaiely  create 
feitaredoM  not  *  right  ofcnttj,  yet  it  is  not  compulsory  on  the  o#ncr  or  re- 
constiuite  Ml  mainderHnan  immediately  to  exercise  that  right,  and  he  may 
^j«rte  poiaes-  ^^j^^  ^  suSpend  his  ckims  untU  a  siAisequent  time,  and  even 

until  the  leaae  for  years^  or  estate  for  Rfe,  has  determined  by 
effluxion  of  time  or  other  natural  event,  so  l!ha€  the  twenty  years 
do  not  neeessarify  run  from  the  time  of  the  forfeiture.  (/)  Thusy 
where  a  copyholder,  widi  Bcense,  leased  the  copyhold  for  fcHty 
years,  with  a  clause  of  re-entry  upon  non-payment  of  rent,  and 
then  devised  such  copyhold  to^.  and  died,  twenty  years  of  the 
lease  bein^  thfen  unexpired,  and  the  heir  reeeived  the  rent  from 
Ihe  lessee  from  ^e  time  of  the  death  of  the  copyholder  untfl  the 
expirafkm  the  lease^  and  for  fen  years  afterwards,  when  the  de- 
visee brought  an  action  of  ejectment :  it  was  dedded  that  the  de- 
visee was  not  barred  by  the  statute,  although  more  than,  twenty 
years  had  elapsed  from  the  time  of  the  death  of  the  testator, 
and  the  forfeiture  of  the  lease  by  non-payment  of  rent  to  A^ 
devisee ;  for  vrntH  the  termination  of  the  lease,  the  deviaee  had 
no  right  to  enter^  accept  for  the  forfeiture^  and  although  he 
might  have  entered  by  reason  of  the  forffeiture,  yet  he  was  not 

bound  to  do  sa  (m) 

*  —— -  -  - 

(i)  Rm  d.  Peliat  t.  Femrs,  1  Boi.     Ur,  t  Dow.  Bep.  N.  S«rk«»  tSt ;  int 


S' 


I^PoLMS.  Me  obifnrtiopi  wijifcany  wbt  ht  btm 

[k)  AnU,  751,  n.(t)  ;  759^o.(«).  «ud  in  th«Hi)«ie«rLordr 


Dm  t.Dmntn,  7  EmI^  fl99;  An      t.  Cibitm,  t  Tnm.  &  Bat.  llS,  119; 
v$H4im  r^  L$rd  JmtmUj^  %  8c|io«  &  LsCr     aaHe,  TftS,  n.  (h.) 
6S4  i  M>  in  equity,  ice  FoMWt  ▼.  Csnwn-        («t)  J>flwi,<2adb¥,JHrtiSfrn,7Essl»t9»* 


AND  C0N8BQVENGBS  OF  LACHES.  755 

^  • 

So  it  has  been  held,  that  where  there  is  a  proviso  in  a  lease    CHAP.  ix. 
that  it  shall  be  void  in  case  of  a  breach,  the  landlord  alone  can  u^^^^^^^Z 

treat  it  as  void,  and  which  he  may  do  at  any  time  on  a  subsequent ' 

breach,  (m) 

The  saving  clause  in  the  statute  21  Jac.  1,  c.  16,  s.  2,  only  DiMbiiiUet 
extends  to  the  person  on  whom  the  right  first  descends,  and  jll|^'1^.7j[\. 
therefore  when  the  time  once  begins  to  run,  nothing  can  stop  it.  *>  ■*  ^  ^^^ 
So  that  on  the  death  of  a  person  in  whose  life  the  time  first  Sl^tiwreon. 
began  to  run,  his  heir  must  enter  within  the  residue  of  the  ten 
years,  although  he  laboured  under  a  disability  at  the  death 
of  his  ancestor,  (n)    In  other  words,  to  enable  a  party  to  take 
advantage  of  the  extension  of  time  granted  by  the  second  sec* 
tion  of  this  statute,  it  is  necessary  that  the  disability  to  enter 
should  exbt  at  the  time  when  the  title  under  which  he  claims, 
whether  to  him  or  hb  ancestor,  Jirst  accrued,  for  if  he  or  his 
ancestor  had  the.  power  to  enter  but  for  an  instant  no  subse- 
quent disability  will  be  sufficient  to  arrest  the  operation  of  the 
statute,  and  the  principle  b  the  same  where  a  disability  exist- 
ing at  the  time  of  the  commencement  of  the  title  is  afterwards 
removed,  and  a  subsequent  disability  ensues,  the  statute  con- 
tinuing to  run  notwithstanding  the  second  disability.    It  was 
once  indeed  endeavoured  to  distinguish  between  cases  of  volun-        • 
tary  and  involuntary  disability  in  this  respect,  and  to  maintain 
that  an  involuntary  disability,  as  insanity,  occurring  aftier  the 
statute  had  begun  to  run,  would  suspend  its  progress ;  but  the 
argument,  was  overruled  upon  the  principle  that  a  different 
cpnstruction  had  always  been  given  to  all  the  statutes  of  limi- 
tations, and  that  siich  nice  distinctions  would  be  productive  of 
mischief,  (o) 

It  .was  said  by  Lord .  Chancellor  Hardwicke,  that  if  a  man 
both  of  non-sane  memory  and  out  of  the  kingdom,  come  into 
the  kingdom,  and  then  go  out  of  the  kingdom,  his  non-sane 
memory  continuing,  his  privilege  as  to  beii^  out  of  the  king- 
dom is  gone,  and  bis  privilege  as  to  non-sane  memory  will 
cease  from  the  time  he  returns  to  his  senses,  (p)  So  when  the 
ancestor,  to  whom  the  right  first  accrues,  dies  under  a  disabi- 
lity which  suspends  the  operation  of  the  statute,  his  heir  must 
make  his  entry  within  ten  years  next  after  his  ancestor's  death. 


(m)  IUd$  V,  F«rr,  6  M.  &  S.  ISl ;  i>oe  (o)  Doe  d.  Durmtrt  vjanm,  4T.  R  .34N>; 

d.  BnfOH  ▼.  Banehi,  4  Bar.  &  Aid.  401 ,  et  vide  Siowelt  v.  Lord  Ztmeh,  Plow.  366 ; 

S.  P.  Cotterell  v.  Button,  4  Taunt.  8f  6»  see  ob- 

(n)  Sagd.  V.  &  P.  fith  ed.  349,  350,  serration*  on  last  caie,  Sugd.  V*  &  P.  8th 

cites  Dot  V.  JoMt,  4  T^  R.  300 ;  Cotierell  ed.  359. 

T.  DuttoR,  4  Taont.  S^d,  infra,  (p)  Sturt  ▼.  Mdlith,  t  Atk.  610, 614. 
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CflAR  IX. 

Statittm  or 
LtttrTATTOWs; 


■«■ 


Bent  charges* 
({ait  rents,  &c, 


Common  law, 
presamption  in 
lavoor  of  some 
Ifteorponul 
f%IUt  after 
twenty  years' 
enjoyment 


provided  more  tBait  twentf  yetkrs  Kave  eiaifBei  froM  iibt  IbM  of 
tfie  conhttencetnettt  of  the  mcesf^r's  title  fo  fbe  ikfle  of  eh*  «i- 
ptrMioit  of  tlie  ten  years,  (f)  If  was  oKce  mde^  eotttenikd 
that  the  meaning  of  this  second  section  of  the  statiM  wa»  ta 
iJ{o#  erery  periioil  at  least  twenty  years  aftev  bis  oWi»  lid«  ac- 
cruedf  if  there  were  a  continuing  disMbiliCy/  frottv  <he  dmA  «f 
the  dptfeitor  hat  seised,  and  teif  yeiw^nHM^io  tberh^  of  A» 
person  dying  under  a  disahiUty,  which  ten  yeafirs  wi^re,  ui  addi- 
tioti  to  the  twenty  years,  allowed  by  the  ^nt  tlme^ ;  bul-ii  m» 
justFjr  observed  by  the  court  Atat  if  <bal  eonaiWtetfei>  «Mdd 
prevafl  there  was-  no  calcukting  how  hf  the  ittalMe  might  be 
carried,  by  parents  and  cMldren  dyhig  under  age,  of  MflCiMN 
ing  under  other  disabiBtikis  ift  stfeeession,  and  that  the  w«iid 
deatkf  in  the  second  clause,  meant  mtd  refeifried  t^  the  deaiib  #f 
the  person  to  whom  the  right  Jirsi  accrued,  and  wbs'  pteMbly 
introduced  in  order  to  obtiiate  Ae  difficid^  wMcIf  had 
in  the  case  of  StoweB  t^.  Lord  ZoQeh,(f)  upeto  the 
of  the  stattrte  of  fined',  from  the  oftiisiikMr  of  thtti  ireid, 
th&t  tfhe  irtatnte  meam  <hat  the  heir  of  every  perMii,  Ml  wbicb 
person  a  rfght  of  entry  had  accrued  doiftaiig  My  of  die  dhwibiii 
ties  tlrere  Mtfted,  Aoutd  hate  ten  yean»  frcM  the  deaHh  of  Ida 
att eesto^  t<f  ^hom  the  right  flrM  iteervted  ditrteg  die  poriod  of 
dbabffity,  tod  Whor  di^A  uMet  ^4h  imbSUff  tioli»fthaliadkif 
Hitt  arentj  years  ft6m  the  first  aocruing  of  the  iMe  to  Am  M- 
cestoid  shocdd  hate  beforter  expired,  (i) 

The  statute  SI  Jac.  1,  c.  16,  does  not  hanerer  etumi  to 
retrt  charges  creiated  by  deed,  and  aa  to  wlrieh  there  19  ao 
scribed  fimitatioh  of  time  at  htr  or  hi  equity,  (iQ  or  to 
rents,  (tf)  or  to  rents  arising  by  grant  under  seal,  or  w8L(«) 
00  ihftt  6ny  number  of  years*  Brttiatti  at  tbetii  may  be  leoov^iod, 
tfifilesir  there  be  evidence  to  predumc^  paytiietit,  which  fMOott^K 
it<m might  be  allof^od, as  hi  cate  6tahoM.(y) 

Tbeti  U  i  speded  ctf  6onmm  Um  HmUaHM  of  Mfte  li^rto 
and  the  power  of  disputhig  the  iAtM  trUcb,  Indepeiidentiy  of 


(q)  Doe  6,  George  ▼.  Jeiscn,  6  East,  80 ; 
iM  obierf  alkM  flieMftn,  Sngd*  V.  I»  P. 
351,  S52. 

(r)  Plow*  966i  Bagel,  V.  &  P.  8th  ed. 
950,351. 

j)  JDoed.  George  v.  Jciion,  6  East,  80. 
I)  CttM^t  T.  /ae/don,  M'Ciel.  Rep.  495, 
la  Price,  7S1,  S.  C. ;  and  see  CoIUm 
««  Geodkall,  %  Vem.  2S5,  and  Skickhame 
▼•  JBamstoR,  10  Ves.  J.  467 ;  hot  there 
may  be  a  pmuaqrtion  of  payaieat  as  in 
case  of  a  bond«  U.  ibid. 


(u)tidHd^e  r.  KnM^t  Oowp.  fl4, 
Aiwdhiy  W  tbat  eaMr,  owre  MgA  af 
time,  short  of  the  period  fixed  by  tbe 
statate  of  limitations,  and  onaooompanied 
with  any  circumstances,  is  not  of  itself 
a  SttflScieDt  groond  to  presume  a  rekaac 
or  extingaisbment  of  a  gait  rent ;  see  dio, 
mU,  2i28. 

g)  Ca2/t»f  ▼.  GoodMX.  t  Tern.  tSS. 
i)  SUuHdmM  ▼«  JkrnstoR,  6  Ves*  J. 
467. 


AND  €0)^EQI7fiNClES  OF  XiAC^ES. 


^^ 


Ihtt  Mt  S  ft  S  Wm.  4,  c.  71,  has  «ver  aibeled  and  sttll  a£fecft8    chap.  ix. 
1f%lM  ^  CMHttofry  way^  wateffiounes  and  othc^r  incorporeal  LiHitAtxoirs. 

lAfgb^  fMhB  HMmI  eaBements,  vifc.,  toiMT^  ye^r**  undkturbed ' ^-^— ^ 

Mfoymml,  "wMdli  has  long  been  eonsMered  as  afford&ig  at 
toM  primd  fMe  evMeiice  of  what  Is  termed  a  PretcripHte 
rig^i  or  whett  the  easement  cannot  in  law  be  claimed  by 
]^!rbriptiM>  but  oUdy  by  custom^  then  of  a  Vu»iofMry  right.  {») 
Thus  «  fff^mtmpHve  right  and  titte  t6  c^otemon  (except  common 
af^^^endant)  upon  the  land  of  anothel^^  may  be  acquired  merely 
by  twenty  years'  user  or  enjoyment  without  any  actual  convey^ 
ance  or  deed  or  other  gtant  or  title ;  (a)  and  the  same  presump* 
Itbn  tof  a  i^rfbct  ptfii  of  a  right  of  iotty,(ft)  ot  of  the  use  *of 
aneiem  tfghl!ft,<^)  was  always  to  be  inferred  from  twenty  years* 
^te)reisfd  ^  Wdk  a  right.  And  the  tome  rule  prevails  as  to 
On^erks^  wheHler  affirmative  or  negative,  with  respect  to  which 
a  >imfjb  fot  twenty  years  has  long  beeh  considered  as  at  least 
p¥e^Mli>lS^  p^innk  facie  evidence  of  a  corresponding  right,  (d) 

Upon  the  other  hand,  possession,  k^cessary  to  constitute  a^Bot  there  most 
iMib  by  SUA  ptettription,  must  haVi^  been  uninterrupted  and  ^y^'te,^" 
pmit&0bh,  both  according  to  the  civil  law,  the  law  of  England,  tion  submitted 
attdthaiofFWMiee,NtirmandyandJefSey.(e)  It  must*' have  been  *^' 
po^&99to  tmga,  iM^tinna  etpacijUed,  nee  sit  tegttima  htermptio^ 
Ung  tm/Hmted  and  pettceabk.  (/)  Pourpouvatr  pre$crire  ilfaut 
mv^poiieiiim  eanUnue  et  ikon  int^rrompue,  paisibte,  pubUque  et 
^  tUihe  d&  pNfprietmre.ig)    And  though  the  right  is  not  to  be 
eonitdeted  interrupted  by  mere  trespassers,  if  the  trespassers 
iteUft  littknoWn,  yet  if  they  Hvere  known,  and  if  the  trespasses 
'hxve  frequefMy  happened,  and  no  legal  proceedings  have  been 
iliitituted  in  consequence  of  them,  they  then  become  the  legiti^ 
mi  ttdim'tipHoneSt  Whith  Bractoti  speaks  of,  and  are  converted 
into  adverse  asseftionis  of  right,  (A)  and  if  not  promptly  and 
&jfMnaBy  Ui^gaied  they  defeat  the  claim  of  rightful  prescrip- 
tion ;  and  a  mere  ihreat  of  action  for  the  tre^asses,  without  fol- 
lowing it  tip,  Vrill  have  no  efibct  to  preserve  the  right/' (i)  And 


8 


's)  Ante,  fas  to  286. 

[a)  Moore  ▼.  Rmtmmt  3  Bar.  &  Cres. 
359 ;  and  see  tmUt  28S  to  f  86. 

a)Kin^ht  ▼.  ffoJiey,  t  Bos.  &  J^uU 
f06 :  Coti^MI  f .  WiLwn,  3  £ait»  S94 ; 
UdiA  V.  WiUon,  3  Btng.  115  \  Moore  ▼. 
Rmeion,  3  Bar.  &  Cres.  339. 

(e)  Leunt  V.  Prieet  S  Saanders,  175, 
1^6,  D.  2  ^  Crott  V.  LewU,  S  Bar.  &  Cres. 
666. 

(d)  AeJoUife,  t  Bar.  &  Cres.  54 ;  3 
Bowl.&R.S40,S.C. 


(<)  Benest  ▼.  Piston,  Knapp,  R.  60; 
aniey  284^  a  case  ia  priTj  coancilt  appeal 
from  Jersey,  which  should  be  earentlly 
read  by  every  student. 

(/)Domatlib.  1,  tit.  It  sect.  1>  ia 
notes ;  Bracton,  fols.  5$  &  SSt»  SS6 )  Cob 
Lit  113,  b. 

(g)  Code  CiTil,  Ut.  3,  tit.  fO,  artiele, 
St,  29. 

[h)  Benett  ▼.  PtiMi»  Knappi  Rep.  70. 

[0  Id.  tbiii.  71. 
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CHAP.  IX.  as  a  lord  of  the  manor  cannot  establish  a  chum  to  the  exdxmwe 
hwiTA^ovB.  ^V^^  of  cutting  sea  weed  on  rocks,  situate  below  law  water 
mark,  except  by  a  grant  from  the  king,  or  by  such  long  and  un- 
disturbed enjoyment  of  it  as  to  give  him  a  title  by  prescription, 
it  was  held  that  as  it  appeared  that  others  had  abo  taken  such 
sea  weed  without  having  been  sued  for  so  doing,  the  lord  in 
that  case  had  not  established  his  claim,  (ifc)  So  if  a  bar  has  been 
for  many  years  maintained  across  a  way  and  occasionally  shut, 
though  it  may  have  been  knocked  down  once^  the  former 
exclude  presumption  of  right,  and  show  that  the  way  or  other 
easement  has  been  merely  by  permission.  (/) 

At .  common  law,  and  independently  of  the  above  act,  as 
observed  by  Lord  Kenyon,  from  upwards  of  twenty  yean'  ed> 
ebuiveand  uninierrupted  enjoyment  of  an  easemoit  or  profit 
d  prendre,  a  grant  or  even  one  hundred  grants  will  be  pre- 
sumed, and  this  even  against  the  king,  if  by  possibility  they 
could  legally  have  been  made  \{m)  and  though  before  the  above 
act  it  was  essential  to  the  validity  of  a  prescription  or  custom 
that  it  should  have  existed  before  the  commencement  of  the 
reign  of  Rich.  1,  a.  d.  1189,  yet  in  practice,  proof  of  a  r^rular 
usage  for  twenty  yeai*8,  not  explained  or  contradicted,  was  .that 
upon  which  many  private  and  public  rights  were  held,  and  suf- 
ficient for  a  jury  in  finding  the^  existence  of  an  immenKHial 
custom  or  prescription,  or  of  a  lost  grant  (»)  But  still  twenty 
years  or  longer  uninterrupted  user  was  not  conclusive,  for  it 
might  be  shown  to  have  commenced  during  a  long  term  of 
.  years,  as  pending  a  lease  for  ninety-nine  years,  at  the  expiration 
of  which  the  owner  in  fee  might  insist  on  the  determination  of 
the  easement ;  (o)  or  it  might  be  shown  that  the  use  of  a  way  or 
other  easement  commenced  during  an  estate  for  life,  an^  con- 
sequently that  it  did  not  bind  the  remainder-man  or  rev^- 
sioner.(j9)  These  exceptions  it  will  be  observed  are  provided 
for  and  continued  by  the  foregoing  act  (q) 


incorportal  With   respect   to  the  operation  .of  the 

2i^|"^y^^"' statute,  2  &  3  Wm.  4,  c.  71,  upon  incorporeal  rights  and 

Watercourses, 

&c.  at  regulated  , 

bjr  «  &  3  Wm. 

(k)  Bmett  V.  Piston,  Kiiapp,  Rep.  60;  note»  fO  ;  35,  note  35 ;  9d5,  n.  4. 

Lowe  ▼.  Gwett,  3  Bar.  &  Adolp.  863.  (n)  Bn  v.  Joliffe,  3  D.  &  R.  e40 ;  S 

(0  t  Saand.175,  note  (e)',  Bex  ▼.  Uoyd,  Bar.  &  Crcs.  54,  S.  C. ;   Panma  v.  fieUo- 

I  Canpb.  260 ;  Bex  v.  Barr,  4  Campb.  my,  4  Piice,  R.  198 ;  i  Saund.  175.  a.,  n. 
16;  Woodyer  ▼.  Hodden ,  6  Taunt  1«5  ;  (d);  1  Saond.  32S,  n.(a). 
TruttmrfBu^  Chanty  v.  Meryweather,  (o)  Wood  v.  IVol.  5  Bar.  &  Aid.  454. 

II  East,  376.  (p)  Daniel  v.  Norik,  II  East,  379;    S 
(m)  Boe  d.  Johmon  v.  Ireland,  11  East,  Saond.  175,  a. 

S84 ;    GoodiitU  ▼.    Baldwin,    Id.    495 ;  (q)  Ante,  745,  where  see  the  act  stated 

and  see  f  Bla.  Com.  edit.  Chitty,  31,  at  length. 


AND  COKSEQUKNCBS  OP  LACHBS.  759 

easements,  it  will  be  observed,  that  it  has  introduced*  most  im-    CHAP.  IX. 
portant  and  useful  regulations,  as  well  respecting  incorporeal  tiM^^ATuyMs. 


rights  themselves  as  with  regard  to  the  mode  of  pleading. 
Formerly,  although  twenty  years*  non-user  of  a  right  of  common 
might  prevent  a  party  from  sustaining  an  action  on  the  case  for 
any  subsequent  infraction  of  his  right,  yet  still  he  might  pro- 
ceed by  the  ancient  writ  of  cusize^  (r)  and  the  greatest  prolixity 
and  difficulty  sometimes  arose  in  the  pleadings;  whereas  by 
the  new  regulations,  in  most  cases,  twenty  years  exercise  of 
either  of  the  enumerated  rights  or  other  easement,  profit  or  * 
benefit,  excepting  tithes,  rent  and  services,  (pending  an  owner** 
ship  in  fee  \n  possession,  but  not  during  a  mere  tenancy  for 
life,)  conclusively  establishes  the  right,  and  twenty  years'  hom- 
user  precludes  a  party  from  establishing  his  daim.  {s)  And 
instead  of  setting  out  the  original  grant  or  showing  a  prescriptive 
right  from  the  owner  in  fee,  it  now  suffices  in  pleading  **  to 
allege  the  enjoyment  of  the  common,  or  way,  or  watercourse, 
&c.  as  of  right  by  the  occupiers  of  the  tenement,  in  respect 
whereof  the  same  is-  claimed,  for  and  during  such  of  the 
periods  mentioned  in  the  act  as  may  be  applicable  to  the  case," 
and  without  claiming  in  the  name  or  right  of  the  owner  of  the 
fee,  as  was  usually  done  before  the  act.  The  exceptions  enu- 
merated in  the  last-mentioned  act  keep  in  view  and  provide  for 
the  possibility  of  the  twenty  years,  or  other  time  of  enjoyment, 
having  been  during  a  tenancy  for  life  or  a  long  term  of  years, 
an  acquiescence  in  which,  by  temporary  owner  did  not  before  the 
act,  nor  ought  now  to  prejudice  the  party  claiming  in  remainder 
or  reversion,  (t) 

When  the  legislature  has  limited  a  period  for  proceeding  at  limitatiAnsIn 
law,  (and  in  which  alone,  it  will  be  observed,  the  Statutes  of  £^a|^^tife 
Limitations  profess. to  operate>(tf))  a  Court  of  Equity  will,  as  tor««<iiropert/« 
respects  Real  Property^  in  analagous  cases,  consider  itself 
bound  to  act  and  decide  according  to  the  same  limitation  as 
courts  of  law  are  imperatively  bound.  («)    And  equitable  rights 
in  general  will,  by  the  like  analogy,  be  affected  by  time  in  the 
same  manner  as  legal  estates.    And  as  respects  Trusts,  the 
distinction  in  equity  is,  that  if  the  trust  be  constituted  by  the 
act  of  the  parties,  the  possession  of  the  trustee  is  the  posses- 

fr)  Wawke  ▼.  Baccn,  %  Taunt.  Rep.  159.  see  Tfood  ▼•  Feai,  5  Bar.  &  Aid.  454,  where 

i)  As  to  the  effect  of  non-user  or  of  at  the  end  of  a  lease  for  ninety-nine  years, 

inXtmuf^xon  of  a  rigbt  witliin  twenty  years  the  reversioner  cffectualiy  stopped  a  right 

not  effectually  litigated,  particular  refer-  of  way  exercised  during  that  term, 
ence  should  be  had  to  Bmeil  v.  Pwoti,         (u)  Sugd.  Vend.  &  rur.  8th  edit.  S54 

Knapp,  60  \  Mom-e  ▼.  Rawson,  3  Bar.  &  to  356 ;  and  per  Lord  Camden,  CUm  v. 

Cres.  332;  and  ante,  284  to  286.  Clay,  3  Bro.  C.  C.  639;  and  port,  779, 

(0  See  Daniel  ▼.  NoHh,  11  East,  372 ;  780, 786. 
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C»A?.1X.    sion  of  the  eMui  gm  iru$i,  and  no  kDgth  ef  loeh 
w'^i^o^   wmbar;(«)b«tifaparty»MheeoB0litirtodaftriiiloeh^ 

4ecree  of  a  Qfuri  of  Equity,  Saviiei  m  Jwa^ 

poisesMon  is  iltta  coniidewd  adreffsoi  aad  the  Stetale  of 
Liiiiitatioiis  will  nm  fron  the  tkae  Aat  the  csrooMlaeoee  of 
ike  fraud  were  dieeoeered.  (jr)    And  every  um»  right  ef  aeliiNi 
lo  eqmty  must  be  aeted  upon  within  twenty  yean  after  il 
accrues.  (:8)    Where  a  party  hi  possession  of  an  equitable  lifc 
estate^under  a  conveyance  ftom  Ihe  equitable  tenant  fbr  lifc 
without  impeachoaent  of  waste,  holds  over  after  the  death  of  dw 
tenant  for  Ufe  against  the  trustee,  juid  who  holds  the  legal 
as  well  fbr  the  tenant  Ibr  Mfe  as  Ibr  the  reBiaindei^4Ban } 
adverse  possession  as  against  the  trustee  does  net 
tin  the  death  of  the  tenant  Ibr  Kfe>  and  till  then  the  Statute  ef 
Linntations  does  not  begin  to  mm.  (a)    But  ia  general 
there  has  been  adverse  possession  not  aoeoimted  for  by 
disabSityy  as  coverture  or  inflmcyy  for  twenty  years^  n  CSovri  ef 
Equity  ought  not  to  interfere^  (h)  nor  ooutd  a  bffl  for  a  ^e- 
eovei7  be  sustained,  (i)     And  Courts  of  Equity  so  regardi 
the  express  enactments  relative  to  the  disabHMes,  alAoagk 
Aey  only  imperatively  operate  at  law,  that,  with  analogy  So 
them,  persons  labouring  under  any  such  disabWtios  have  m 
equity  been  allowed  the  like  protection  with  respect  to  dw 
enlargement  of  time  for  asserting  their  equitable  dains  as  they 
would  be  entitled  to  in  the  case  of  a  legal  cfadm.  (c)   Henee  Ae 
necessity  for  the  knowledge  of  aH  the  eases  whether  decided  at 
law  or  in  equity. 

The  Stetntes  of  With  respect  to  Pergonal  actions  at  the  suit  of  a  party  in- 
Linitaiieiis  TO-  jwred,  (and  which  indude  most  aetiens  not  teit  tiie  jpse^  re- 
amatjdtJm      eovcry  of  Real  Property  itself,)  the  principal  general 


"^'^TT     ™®°^^  ^^  ^^  *^^^'  *'  ^'  *^'  sections  9,  4sA,6ftT,  aHd4ftA 
cepttoDi.  w      ^^^  ^  ^^  ^  jg^  ^^  ^  Q^  ^^  ^  j^^  sect.  1,  8,  «,  4^  8;  9,  10. 

The  91  Jac.  1,  c.  1^  s.  8,  enacts,  {e)  that  aH  actions  of  treepaaa 
qua/re  dasumfregHy  all  actions  of  trespassi  dethiue,  aetioB  aur 
trover,  and  replevin  for  taking  away  of  goods  and  cattJOj  dl 
actions  of  account  and  upon  the  case,  (other  than  for  such 


Shonal,  1  Atk.  476 ;  Stackhtnue  ▼.  Bam-  R.  108. 

tton,  IQ  Ves,  466;  HoDcndmi  v.  Lmrd  An-         (c)  Sogd^  V.  &  P.  SST,  and  c«aet»  id. 

nesUy,  t  Scb.  &  Lef.  630;  Lord  Egremont  note  (K), 

V.  Hamilion,  t  Ball  and  Beatty,  516.  (d)  The  dedsiona  «pon  die  statatm  oT 

(y)  Havmdtfi  t.  lun-d  Annaliy,  2  Scb.  nnutatioDs    reipectiog  Pemnud  actaoos, 

6c  Let  653 ;  Cholmonddetf  r.  CUnUnit  1  are  verj  clearlj  aUted  io  Tidd's  I^acU 

Torn.  6c  Russ.  XXQ,  119.  9th  edit.  14  to  33^  see  ala^  Chittj^'a  Col. 

fs)  Id.  636,  Sut  702  to  710,  and  the  recent 


a)  Fatatet  y.  CarpenUr,  ft  Dovr«  &'        (e)  There  13  a  umilar  act  a*  to  Irtimd, 
Clark,  fst.  10  Car.  1,  tm.  f ,  c  6. 
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QPUUte  M  Moeem  tbe  tr^dt  of  merdiaiidiM  between  nevehant  chap.  ix. 
mi  BiMTcbeDt,  their  feetors  or  •enretite,)  eU  aetioas  of  dd>t  ^M^VT^lfoy'. 

glGi^H9de4  tven  ai^  leDdiiif  or  eontraet  witboul  speeialCy;  al 

eotieoff  of  debtfor  arraamges  of  zent^aiid  all  aetfona  of  aasault^ 
Mepieace^  batteqri  wttttndiqg  aad  ia^risMimealy  .or  anyof  iiiem^ 
shall  be  cbmmeiiced  and  sued  within  the  time  and  finUatba 
li#reall«r  evpretsed  and  not  after;  that  ia  to  say»  the  flaid 
MtioM  ^poD  the  caie,  (other  than  Ibr  slanderi)  and  the  said 
aetioaa  (oft  aecoiuit,  and  the  aaid  aetiom  fi>r  trespass,  debt, 
detinue,  and  xeplerin  £»  goods  or  oatile,  and  Ae  said  aetion 
af  treipaaa  fiuMv  clommm  f regit ,  ufUim  ekr  ^ears  nesi  after 
He  eau§e  qf  HuA  m^rn  or  suU  aad  not  aAer;  and  the  said 
aatjona  of  trespaas,  of  assaidt,  batteryi  woiindhig,  imiirison^ 
ment,  or  any  of  than,  within  four  yev s  next  after  the  eame  of 
tneh  aetions  or  suit,  and  not  after)  and  the  said  action  upon 
the  caaa  for  words  within  two  years  next  after  the  words  spoken 
attd  not  after. 

Saot  4^  neTerthatess,  enacts,  that  if  in  any  the  said  actions  Farther  time 
or  suits  judgment  bo  giyen  for  the  plaintiff,  and  the  same  be  Jo'l^ent  ^ ' 
reversed  by  errmt  or  a  verdiot  pass  for  the  plidntiff,  and  upon  ootUwiy  has 
db0«l  id  arm<  efjmlgment,  the  judgment  be  given  >>««>"^«»«'- 


i^ainst  the  plaintiff,  that  he  take  nothing  by  his  plunt,  writ  or 
bill,  or  if  any  the  said  actions  shall  be  brought  by  offginal,  and 
the  defendant  therein  be  ouUawedf  and  shaU  after  reverse  the 
outkwry,  that  in  all  such  oases  the  party  plaintifl^  his  heirs, 
executoie  or  adaoinistrators,  as  the  case  shall  require,  may 
commence  a  new  action  or  suit  from  thne  to  time  within  a  year 
after  such  judgment  reversed,  or  such  judgment  be  given 
against  die  plaintiff  or  outlawry  reversed,  and  not  after. 

Sect.  7,  nevertheless,  provides  and  enacts,  that  if  any  person  frcepHeiie  i« 
or  persons  that  is  or  shall  be  enliikd{f)  to  any  such  action  of  ^^^  fJl^ 
trespass,  detinue,  action  sur  trover,  replevin,  actions  of  ac-  ooTeMi^  Sk* 
ooont,  aetions  of  debt,  acticms  of  trespass,  for  assault,  menace, 
battery,  wounding  or  imprisonment,  actions  upon  the  case  for 
^"^^^f^^ig)  be  or  shall  be  at  the  time  of  any  such  cause  of 
actions  ^eii  or  accrued,  fidlen  or  come  within  the  age  of 
twsQty-OM  years,  feme  covert,  non  compos  mentis^  imprisoned 
or  beyond  the  seas,  that  then  such  person  or  persons  shall  be 
at  liberty  to  bring  the  same  actions,  so  as  they  take  the  same 


(/}  Thb  section  pdIv  applies  to  the  (|f)  It  will  be  obsenred  tbst  c^ker  ap- 

absence  of  a  creditor  and  not  of  a  debtor,  tions  on  the  eau  are  not  re^enumeratcd  In 

Fladong  v.  WinUtj  19  Yes.  300,  and  thei^-  this  efawte.    This  it  should  aeem  was  ac- 

fore  the  4  and  5  Ann.  c.  16«  s<  19f  wis  cidental  «od  net  intesdedf  see  i  &  5  Aon. 

puied.  c  16,  s.  19. 
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CHAP.  IX.    within  such  times  as  are  before  limited  after  their  eommg  toi^ 

Li^tat"  Ns'    ®^  being  of  full  age,  discovert,  of  sane  memory,  at  large,  or  . 

returned  from  beyond  the  seas,  as  other  persons  haying  no  such 

impediment  should  have  done.    And  a  provbo  to  the  same 

effect  was  enacted  as  to  the  recovery  oieeametie  wages  by  4  & 

5  Ann*  c.  16,  s.  18. 

AcUon  affiintt       The  4  &  5  Aiuie,  c.  16,  s.  19,  enacts,  that  if  any  person  or 

•ea  roaj  be  ^    porsons  (f)  ogakist  whom  there  is  or  shall  be  any  cause  of  suit 

tim"^wutu  ^^^    or  action  for  seamen's  wages,  or  against  whom  there  shall  be 

jean  after  their  any  cause  of  action  pf  trespass,  detinue,  actions  sar  trover  or 

'^^"™*  replevin  for  takbg  away  goods  or  cattle^  or  of  action  of  aceoant 

or  upon  the  case,  or  of  debt  grounded  upon  any  lending  or  con- 
tract without  specialty,  of  debt  for  arrearages  of  rent,  or  assault, 
menace,  battery,  wounding  and  imprisonment,  or  any  of  them, 
be  or  shall  be,  at  the  time  of  any  such  cause,  or  sui^  or  action 
given  or  accrued,  fallen  or  come,  beyond  the  seas,  that  then 
such  person  or  persons  who  is  or  shall  be  entitled  to  any  such 
suit  or  action,  shall  be  at  liberty  to  briug  the  said  acticms 
against  such  person  or  persons  after  their  return  from  beyond 
the  seas,  so  as  they  take  the  same  after  their  return  from 
beyond  the  seas,  within  such  times  as  ate  respectively  lin&ted 
for  the  bringing  of  the  said  actions  before  by  this  act;  and  by 
the  said  odier  act  made  in  the  21  Jac*  1,  c.  16. 
Limiution  of  ^he  53  Geo.  3,  c.  127,  s.  5,  expressly  limits  suits  for  the 
•oiu  for  Tiihes,  penalty  for  not  setting  out  TiiheSf  and  suits  for  tidies  themselves, 

whether  at  law  or  in  equity,  to  six  years,  before  which  act 
there  was  no  limitation  to  such  proceedings,  (i) 

Enactments  of  The  9  Geo.  4,  c.  14^  (reciting  the  English  act,  21  Jac.  1, 
to^nveti't^  ^^'  c«  16,  and  the  Irish  act,  10  Car.  1,  sess.  2,  c.  6,  and  that  various 
MiMadmisMon  questions  had  arisen  in  actions  founded  on  simple  contract  as 
iMBts  £iDg  to  the  proof  and  effect  of  acknowledgments  and  promises  offered 
aTtiiabie.  (0      {q  evidence  for  the  purpose  of  taking  cases  out  of  the  operatioo 

of  the  said  enactments,  and  that  it  was  expedient  to  prevent 
such  questions  and  to  make  provision  for  giving  effisct  to  the 
said  enactments  and  to  the  intention  thereof,  enacts,  that  ia 
actions  of  debt  or  upon  the  case  grounded  upon  any  nm^ 
c<mtr(U!t,  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  suffici^it  evidence  of  a  new  or  continuing  contract 
whereby  to  take  any  case  out  of  the  operation  of  the  said 


(k)  A  foreigner  who  always  resides  516;  Sturtv,  MfUiffc,  2  Atk.  612;  Chit 

abroad  and  has  never  come  to  England,  £q.  Dig.  664. 

is  not  affected  by  these  statates»  Oreig  v.  (k)  TaUry  ▼.  Jackun,  Cro.  Car.  51S> 

ScmtnUk,  1  Ross.  &  M.  338,  346,  n.  fa).  (<)  The  decisions  on  this  act  wifl  be 

(i)  As  to  one  of  several  persons  being  fonnd  in  Chitty  on  Bilb,  8tb  edit  ¥ff  ^ 

absent,  see  Perry  r.  Jocoo,  4  Term  R.  613. 
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enactments  or  either  of  them,  or  to  deprire  any  party  of  the    chap.  ix. 
beneBt  thereof,  unless  such  acknowledgment  or  promise  shall  ^^^^^^'"  ^' 

be  made  or  contained  by  or  in  some  writing  to  be  signed  by  

the  party  chargeable  thereby ,  (m)  and  that  where  there  shall 
be  two  or  more  joint  contractorsi  or  executors,  or  administra- 
tors of  any  contractor,  no  such  joint  contractor,  executor  or 
administrator  shall  lose  the  benefit  of  the  said  enactments,  or 
either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason 
only  of' any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them.  Provided  always  that 
nothing  herein  contained  shall  alter  or  take  away  or  lessen  the 
ttSeci  oi  any  paymmU  of  any  principal  or  interest  made  by  any 
person  whatsoyer.  Provided  also  that  in  actions  to  be  com- 
menced against  two  or  more  such  joint  contractors,  or  executors 
or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by  either  of  the  said  recited 
acts  or  this  act  as  to  one  or  more  of  such  joint  contractors,  or 
executors  or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  other  or  others  of  the  defendants  by  virtue 
of  a  new  acknowledgment,  or  promise  or  otherwise,  judgment 
may  be  given  and  costs  allowed  for  the  plaintiff  as  to  such  de- 
fendant or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

'  Sect.  3  enacts,  that  no  indareement  or  memorandum  of  any 
payment,  written  or  made  after  the  time  appointed  for  this  act 
to  take  eflfect  upon  any  promissory  note,  bill  of  exchange  or 
other  writing  by  or  on  lihe  behalf  of  the  party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment  so  as  to  take  the  case  out  of  the  operations  of  either  of 
the  said  statutes. 

Sect  4  enacts,  that  the  said  rteited  acts  and  this  act  shall  be  Simple  contract 
deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  by^waj'^iet- 
contract  alleged  by  way  of  set-off  on  the  part  of  any  defendant  off. 
either  by  plea,  notice,  or  otherwise.  (») 

'  Sect.  8  enacts,  that  no  memorandum  or  other  writing  made  MenoitMidan 
necessary  by  this  act  shdl  be  deemed  to  be  an  agreement  within  ^^L       ^ 
the  meaning  of  any  statute  relating  to  the  duties  of  stamps*  (o) 

It  has  been  decided  that  th^  statutes  of  limitations,  as  regards  Deekwiu  on 

___^____^_..___^_^__^__„...____________.^__^^______  these  acts  limits 

(m)  So  that  a  signatore  bj  an  agent  is  (o)  Sect  9  enacts,  that  this  act  shall  ^^^  /p\ 

not  sufficient.  Whippy  r,  HiUttryf  3  Bar.  not  extend  to  Scotland,  and  sect.  10  pro-          *  ^^^ 

&  Adolp.  399.  Tides  that  the  act  shall  oommenoe  and 

(n)  It  has  been  previously  so  decided  take  effect  on  the  i  st  daj  of  January,  18S9. 

npon  the  statute  21  Jac  c.  16,  s.  3,  Re-  (p)  Higftiu  ▼.  Sc€it,  9  Bar.  &  Adolp. 

mingUm  y.  Suv9m,  9  Stra.  1271 ;  BoL  N.  41S. 
Fri.  180. 


•f  topertooaltj^. 


7(Ht  BfATUTIS  OV  UaUTATiaMS, 

G«AP*ix.    d«t>te  and  pemoiud  actioni^  nerdy  ban  the  Bemedj/  and  not 
w/tiqni!!  ^  ^'^^  w^l  tberefoie.  where  ao  attoney  fer  a  plaiatiff  hid 

" obtained  judgmeat,  and  the  dtfendaiit  was  aflerwaida  dh- 

charged  oeder  the  Lcrda'  Apt*  but  at  a  aobeeqiieiit  period  t 
>!m /4IMM  it0ued  agauMit  his  goodii^  aadthe  sheEiffkrvied  tlie 
daieag^a  and  coat8»  it  waa  held  that  the  attocnejrt  althoegh  he 
had  takeo  bo  step  id  the  eause  frithiA  six  years^  had  stift  e  &■ 
on  Oie  judgmrat  for  fav  faiU  of  eeats,  and  the  court  dneeted  die 
sheriff  to  pay  him  the  aaMUit  out  of  the  fnooeeds  of  die 

seeds*  (9> 
What  actioiiB,       It  will  be  observed  that  actieas  of  CofMOfll  are  not  wMrtioDed 
S^dafi^fare    in  the  Statute  SI  Jae«  1>  c.  16y  and  thoQgh  aetknia  of  jDA  ate 
^l^h!S^JS^^  naned,  yet  the  words  ane  actions  of  dd»t  groiMided  wpmmi 

lending  or  eontraet  wMaid  SpedaUg,  ooasequeni^  it  is  deir 
thel  thai  Aei  jboes  not  affect  actiona  of  toncmmmi,  which  en 
onljr  be  ftuoded  u]ien  a  qiedalty  under  seal^  (r)  and  tfaou|^  die 
statute  inehdes  in  tenna  actions  of  defatfbr  aneaiagesofnit, 
yet  it  is  dear  that  it  does  not  esctend  to  rent  reaerred  by  bdcfr 
tur^  under  seal»(t)  nor  to  a  rent  charge,  (i)  So  the  statutes  of 
UsMtation  did  not  extend  to  aa  aetioii  of  ddbt  for  trribk  du 
Yshie  of  the  tithes  set  Qttt,(u)  though  Aat  aetiiMi  b  mam  ex* 
presdy  limited  9l  Law  aa  wdl  aa  in  E^piity  and  Ecdesisslieal 
Courts  to  six  years,  (jt)  nor  did  it  extend  to  an  action  of  debt 
for  an  euempt,{^)  net  to  an  aetieii  of  debt  om,  an  sward,  (s)  nor 
debt  liar  a  cof^fbold  fine,  (e)  nor  to  an  aetkm  agakiat  a  siieiiff 
fei  not  paying  o?er  moaejr  under  uji^/a.  (b)  It  waa  a  auadBn  at 
remaion  law  that  eentmcts  uaidev  sed  shodd  be  dissehed  or 
dlsehseged  hj  an  ksstxumenl  of  an  equally  solemn  nature,  sod 
theiefbee,  afifer  six  yeara^  msd  any  time  short  of  that  hemsAir 
noticed,  there  is  no  statute  of  limitations  or  preauaqBtioB  of 
payaiettt.  But  a  warrant  of  attorney  is  not  a  apecU^(e) 
Qd^  limitaliQBis  are  proposed  to  be  intiodneed  by  afaiDDov 
befioce  the  houses  of  narliameni*  (4l\ 
Time  bow  ad-  In  cases  within  these  aott  it  hat  been  tamadoni  Iktt  A* 
^^i^"    itv  upon  «r  i*  tdtick  Hm  omim  el  aetiea  eocraed  lito  be 

M  Biggms  ▼•  Scott,  S  Bar,  fie  Adolp.         (u)  Talory  t.  Jaclatn,  Cro.  Car.  515. 

41$  >  ana  MS  fiM(»  76S»  a.  <pX    See  W         («)  S»  Om.  S,  o.  1S7,  a.  S. 

eeneial  Udd,  9  ed.  14  to  d3;  Cbittj's         (y)  Jbiwf  ▼.  Pope,  1  SamML  38 ;  iLev. 

CqU  Stat  70S  to  710»  in  notcf}  Tidd  on  191, 

BISa  of  Biebange,  600  to  613 ;  and  Chh.         (t)  SemhU,  ttodgign  ▼.  Hmrii,  i  Ler. 

£d.  So.  Diff .  665  to  66<k  S79;  eSaiiiid.63»a{iCerirniliiiilMlDnaQ( 

(r)  Tk4  Jttwor  ^HuU  V,  Hgnm^C9w^  uad«r  teal* 
109.  (•)  Eaifgtm  T.  Harru,  i  LOTkfTS. 

(<)  Frumm  v.  Stmty,  Hutm'«.R.  109;         (6)  HnUly.  W^JnaUc,  S  Mod.  Sit 
Lffgh^.  Tbm^tn^  1  Bar«  4c  AJ4.  6S6>        (c)€WteT.lbii^S8«vluR.tS4. 
iawiiid.38.  (d)NQij«t[pMMd|iMAMNidaioei 


laVri 


Cupit  ▼.  Jadtum,  M'CIel.  ^496,     lul  pMt 
not,  171,  S.  C. 


AtfB  MKiXQIISNeia  OF  IiAOliSS. 
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farfiidw?  in  Ae  ealeuialian;  (e)  but  moooatdiBg  to  iMve  VMiiit    GIUP.IX. 
deaisiom^  U  akoqld  se^M  that  it  ougbt  in  gtn«ml  ta  be  mv  u^^^^ 

€buM.{f)    And  «  to  tie  expmmiiim,  na  ibe  mtm  iMqnm  tbe  

notion  to  be  fanoi^bt  wMm  iho  linked  linie»  it  sbecdd  eevn 
tbnt  nt  least  tbe  writ  or  proGew  diouU  be  iMMd  flfwn  tim 
kui  day  of  tho  aix  yean,  oar  montba,  or  otber  tune  apaelflndi 
exelttflbe  of  tbe  day  4»i  wbieh  tbe  cause  of  aetifan  aooniad. 

Tbere  ia  no  aonae  ^  acium  tffl  tbe  ehinwnt  eonld  bgmlfy  CmM  of  ac^M, 
su^y  tbeief<He  tbe  atatute  doea  not  ran  limn  tbe  maki^  of  a  ^dmd^u>  have 


prondae,  if  it  were  to  peiform  aomething  at  m/kimr^  tim^  but  aocroed. 
only  from  the  expiration  of  tbat  time^  tbougb|  if  tbe  paaty 
ppoiniaed  to  pay  asi  dtnumd,  or  gmevM^f  ^tien  bo  would  be 
KaUe  to  be  Boed  immediately  be  nuide  tbe  pvomaae^  {g)  or  eoaa* 
mltted  the  breach  of  duty  er  wrong,  and  eoaaeqoontly  tbe 
atatute  tb«i  begina  to  run  ^  and  the  eiicumatanoe  of  Ibe  ebdaant 
bebig  igmatfmiU  of  the  bveaob  of  duty  or  wrong  eemniitled,  witt 
not  n#  km  enable  the  Injured  party  to  aue  after  ^  expiratioii 
of  the  limited  time  from  die  day  tibe  breaob  of  duly  or  waong 
took  phee,  (i)  So  at  law  an  aclicm  of  trover  mual  be  btfougbi 
within  six  years  after  a  secret  co$n>ersian,  although  mknown  to 
the  owner  of  the  goods.  ( j) 

But  tbe  tern  '^  eiHue  cf  mtHorn**  fanpliiM  not  only  a  right  of 
aotioui  but  also  that  there  is  some  popsom  in  exi^Umeo  wko 
eoM  0SS0rt  it,  and  also  a  person  to  be  smedf  toki  Aieveibre 
where  a  payee  of  a  bill  waa  dead  at  tbe  time  when  it  tsSI^  due^  it 
waa  held  that  the  atatute  did  not  begin  to  run  unlak  leltera  of 
adminiatration  bad  been  detained  by  acme  one^(iEE>  and  nbaaa 
the  teatator  reaided  and  died  abroad,  it  waa  bold  llmt  bio  e9»^ 
eutor  in  England  might  be  anailwidiin  aix  yearaafter  bje  tafamg 
oot  probate,  (i)  Bnt  it  would  not  OKcnae  an  attornqr  for  ne* 
suing  wiAin  six  years,  to  ahow  that  be  had  not  daBeered  bar 
bill  till  within  tbat  time,  although  be  ia  prohibited  from  auing 
untft  a  month  after  audi  deKvefy.fm)  if  tbe  atatute  of 
limitations  once  begins  to  run  it  continues  to  do  ao^  aiMl  if  the 
oauae  of  action  were  oemplele  m  a  teatator*)i  Mfo^lnie,  then  tibe 


^^\  P —  M     ^ -*-'    tr~t-      <iltX^    ^11— »-- 

▼.  Dovw,  4  Moore»  465 ;  %  Bla«  C  .1^1, 
A. 9;  Lbvd  v.  Witnejf,  6  Bmg.  489;  1 
Bora'tJ.SOS,  806. 

rf)Z£tUrr.  Garland,  15  Vea.  948; 
Pti&w  T.  JnhahUaiKtt  of  Wonfiirdt  9  B.  & 
Cret*  134 ;  Hardy  ▼.  SiyUM^  609;  ^k" 
mi  V.  M'ifdoM,  5  YoQDg  &  J.  1  &  16;  1 
Mam  &  R.  800,  note  (b) ;  FtUem  ▼.  £u£ 
Ww^ML,  4  Bian.  h  R.  130. 

ig)  ClayUm  ▼.  GoAfi^,  5  Bar.  h  Cks. 
860;  Tkif  v.  Comba^  8  Dowl.  &  B. 


846,^  Ghiliy  •ftBilU»  a«4  608^  609. 

{h)  Batl^  V.  FoiifciMr,  8  Ban  &  Aid. 
288;  Short  ▼.  jHK}br%«  9  Bar.  h  AM. 
6%6 ;  Hcmdi  v.  Ymmg,  5  Bar.  &  Q.  9S9, 

(i)  Gnmger  t.  Oaorge,  Sr  Bar.  &  Cm. 
149;  7  Dowl.  &  Ry.  7a9»  S.  C.  See  pm, 
m  to  relief  in  equ^. 

(k)  Bougktt  ▼•  Armt^  4  Bftag.  686. 

h)  Murray  ▼.  £.  L  Ctmpamy,  5  ^ar»  h 
AM.  ttt. 

^m)  l^emble,  Itotheryfn  Mkmrinp,  %  9er« 
8t  Adolp.  15;  9  £ee«  9&K 
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STATUTES  OF  LIMITATIONS, 


CHAP.  IX. 
Statitvbs  or 

LiNITATIOVI. 


Doobt  at  law 
M  to  exceptions 
of  fraud. 


Infiincj,  on 
what  6%y  it  de- 
lennines. 


Cieraptions  be- 
yond set. 


statate  begins  and  continues  to  run  from  that  time,  and  not 
from  his  death,  or  the  time  of  obtaiiung  the  probate,  (ii)  And 
it  has  been  held  in  equity,  that  if  there  be  a  known  executor 
de  son  tort,  he  must  be  sued  within  six  years,  thou|^  there  be 
no  rightful  executor,  (o)  In  case  of  a  continuing  lien,  although 
the  statute  may  be  a  bar  to  an  action  for  the  debt,  it  seems  that 
the  lien  continues,  (p)  But  -  the  statutes  equally  aflfect  cross 
demands,  and  therefore  the  statute  is  an  answer  to  a  plea  of 
set-off.  (q)  If  a  set-off  be  pleaded,  then  the  plaintiff  must  reply 
the  statute,  (r)  but  if  only  a  notice  of  set-off  has  been  ddhrered, 
the  statute  may  be  given  in  evidence,  (s) 

It  has  been  suggested  that  even  o^  law  a  case  might  be  taken 
out  of  the  statute  of  limitations,  by  showing  that  the  wrong-doer 
hyfr€tud  concealed  from  the  party  injured  the  knowledge  of  the 
cause  of  action  until  after  the  limited  time  had  elapsed ;  (/)  but 
the  case  appears  to  have  been  put  rather  as  a  possible  than  a 
positive  exception,  and  in  these  cases  it  seems  at  least  better 
to  resort  to  a  Court  of  Equity,  {u)  or  by  an  injunction  in  that 
court  to  prevent  the  defendant  from  setting  up  the  lapse  of  thae 
as  a  bar.  {x) 

Under  the  clause  respecting  infants^  it  is  to  be  observed  that 
a  person  becomes  of  age  on  the  first  instant  of  the  last  day  of  the 
twenty-first  year  next  before  the  anniversary  of  his  birth ;  thus, 
if  a  person  were  bom  at  any  hour  of  the  first  of  January,  a.  d. 
1801  (even  a  fewminutes  before  twelve  o'clock  of  the  night  of  that 
day,)  h&  would  be  of  full  age  at  the  first  instant  of  the  31st  of  De- 
cember, A.  D.  1821,  although  nearly  forty-eight  hours  before  he 
had  actually  attained  the  full  age  of  twenty-one,  according  to 
years,  days,  hours,  and  minutes,  because  there  is  in  law  no  finc- 
tion  of  a  day,  and  it  is  the  same  whether  a  thing  b  done  upon  one 
moment  of  the  day  or  another ;  (y)  and  as  the  party  migki  make 
his  will  of  lands  at  the  first  instant  of  the  Slst  December,  1881, 
so  he  might  issue  his  writ,  and  the  statute  of  limitations  begins 
to  riin  on  that  day.(y) 

With  respect  to  the  exception  in  favour  of  persons  beyond 
sea,  if  a  foreigner  or  other  person  have  never  been  in  England, 


(a)  HU^kman  ▼.  Walker,  WiUes,  27. 

io)  WtbOer  t.  Wdbster,  10  Yes.  93. 

(p)  Spean  v.  Hartley,  3  Esp.  R.  81 ; 
and  ante,  764,  n.  (q), 

(q)  lUnuHgton  v.  Stevens,  2  Stn.  127 1» 
and  see  eipreu  enactment  in  9  Geo.  4, 
c.  14, 8.  4,  anU,  763. 

(r)  Remington  v.  Stevetu,  2  Stin.  1271. 

rO  Bull.  N.  P.  180. 

[t)  Grainger  ▼..  George^  5  Bar.  &  C.  149  ; 


7  Dowl.  &  R.  729,  S.  C;  Howell  v.  Yeivig, 
5  Bar.  &  C.  259;  Tidd,  9ed.  21. 

(u)  See  post. 

(x)  Whalley  v.  WhaUey,  S  Bligh's  Rep. 
2,  and  pott, 

(if)  Herbert  v.  TorbaU,  1  Sid.  162 ;  1 
Keb.  589,  S.  C. ;  Awmymous,  l  Salk.  44 ; 
Herbert  ▼.  Tuckal,  Rayo.  84;  1  Bla.  Con. 
463, 464,  note  (13). 
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the  statute  of  limitations  never  commences  to  opeT^tei(x)  and  chap.  IX. 
therefore  a  fordgn  sovereign,  who  has  never  been  in  England,  Ln^TATKiNs. 
has  a  right,  even  afker  the  lapse  of  twenty-three  years,  to.  come 
in  .and  prove  by  his  ambassador  a. debt  against  the  estate  of  an 
intestate,  'part  of  which  still  remains  in  court  in  consequence  of 
the  infancy  of  the  party  entitled  to  the  residue,  (a)  and  this  not- 
withstanding successive  advertisements  and  decrees  in  an  anri-. 
cable  suit,  (i)  but  after  such  delay,  the  residuary  legatee  is  in 
equity  only  liable  to  bear  a  relative  proportion  of  the  daim.  (c) 

With  respect  to  torts  and  breaches  of  special  contri^sts,  not  wbat  aeknow- 
for  payment  of  debts,  it  is  clear  that  no  subsequent  bare  aeimou}^  Udgment  or 
ledgmenf  can  create  a  new  cause  of  action,  and  therefore  where  takeiTcase  oot 
a  tort  has  been  conunitted  upwards  of  six  years,  or  oAer  limited  !^^|^  ^ 
time,  before  the  commencement  of  an  action,  no  subsequent  tions. 
acknowledgment  within  the  time  will  prevent  the  operation  of 
the  statutes  as  regards  an  action  for  such  tort,  {d)    But  with 
respect  to  debts,  it  has  been  long  held  at  law,  and  also  in  equity, 
that  a  bare  even  verbal  acknowledgment,  made  within  sU  years, 
that  the  debt  remains  unsatisfied,  raised  an  implied  new  promise 
to  pay  it*  and  being  within  six  years,  took  the  case  out  of  the 
statute,  (&)  it  having  been  considered  that  they  were  only.  In- 
tended to  protect  persons  who,  having  paid  their  debts,  were 
liable  to  be  called  upon  to  pay  them  again,  in  consequence  of 
the  loss  of  vouchers,  and  that  if  they  admitted  that  .the  debt  was 
unsatisfied,  the  case  was  not  within  the  intention  of  the  legisla- 
ture. (/) 

Before  the  late  act,  a  payment  of  a  part  of  the  debt,  or  of  the 
interest,  was  considered  so  substantial  an  admission  of  conti- 
nuing liability,  that  it  took  the  case  out  of  the.  statute,  not  only 
as  against  the  party  making  the  payment,  but  as  to, all  icofcon-. 
tractors ;  (g)  and  a  f^erbal  acknowledgment  also  bad  the  samoi 
effect,  (A)  but  as  that  occasioned  much  peijury  in  swearing  to 
an  explicit  verbal  admission,  when  perhaps  none  was  made,  or 
it  was  qualified,  the  above  act.  9  Geo.  4,  c.  14,  was . pa£(pied,   . 


(t)  Shirt  ▼.  Uaiitk,  t  Atk.  61t ;  Stri- 
hont  ▼.  Qrtnm,  %  Bla.  R.  7$5;  S  Wils. 
143,  S.  C— N.  B.  In  Qrtig  ▼.  SoMrvtUf, 
1  Ross.  &  M.  338,  the  Emperor  of  Rnssia 
had  been  in  England,  bn|  that  was  tfur 
the  death  of  intestate. 

(a)  Gr^g  Y.  SfwienaOe,  X  Ross.  &  M. 
338« 

(6)Iaih/ey  v.  Hcgg,  11  Yes.  60i ; 
Angell  V.  Haddon,  1  Miuid.  599 }  Grtig  ▼. 
SamervUle,  1  Rosa.  &  M.  338. 

(e)  Greig  v.  SamervUU,  1  Rusb.  &  M. 
338. 


(d)  Hutu  ▼.  Parker,  1  Bar.  &  Aid.  9t ; 
PUtmm  ▼.  Fimer,  1  Bar.  &  Cret.  256; 
9  Dowl  &  R.  363,  S.  C;   2  Saand.. 
64,  a«,  note  (ip) ;  BMfdtU  ▼.  Drvmmcnd, 
9Canipb.l60. 

(e)  9  Saand.  63,  j.,  note  (fi. 

(/  )  See  obaecratlonain  WkUt  t.  Pom- 
ther,  Knapp's  R,  226 ;  and  Leaper  ▼. 
Tatton,  16. East,  420. 

(g)  Burleigh  ▼.  Stoit,  8.B.  &  C.  36. 

(ft)  WhUcomb  v.  IVkUmg,  Thagl  652, 
653;  Perhem  ▼.  BatfnaU,.^  Bing.  306; 
HaUi4»y  T.  Word,  3  C«nipb.  32.    . 


MAtOfM  W  UHRMIMIf^ 


OBAPi  DC*    Moluding  terbml  iidialiiioiii,(t)  and  Mietfa^^  ibU  m 

Uu^SJil  mekmmhdgmmi,yifhkhmMt\K^s\^^ 

"  libM  9il&et  iiiiAy  tib/e  fMorty  9ig9^ 

and  not  any  odier  penoti.  Sinea  this  mI»  any  pagmmi  nf  a 
party  howvfW  amalli  or  a  paywMt  of  any  tntafefli  by  a  ain^ 
debtor,  or  by  one  of  several  debtoraj  teket  the  case  «Mit  of  die 
statute  aa  to  oAer  debtors,  and  yet  mich  a  payment  wmj  be  ai 
readRly  awom  aa  a  terbal  adttdMiOD.(ft)  It  howeter  ia  oetded, 
thatif  tueh  payment  be  proved,  and  die  evidenee  be  ctodilied  by 
die  jury,  it  preolodet  afl  co*conliectors,  as  well  aa  the  porCy  who 
so  paid,  ftomsetdngnp  the  statute.  (<)  Bttta|Ni^flMiibynaex« 
eoator  of  a  oo^naker  of  a  pvonimory  notoi  will  not  take  die 
ease  out  of  die  statute  na  to  the  survivor,  (m)  And  with  reapcct 
to  a  isrilfM  ^ickunriedgmMif  it  adust  oontain  to  catpHdl  an 
adntistion  of  a  oondnofaig  debt,  as  to  affi>rd  a  just  infiMmme  af 
a  promise  to  pay  $  (a)  and  if  quaBAed  or  conditlOBal,  diee¥«iton 
whiob  the  payment  waa  to  be  made  must  be  ahown  to  have  hap- 
pened, as  where  the  promise  was  to  pay  when  able,  in  wUdi 
eate  Ae  ability  to  pay  must  be  averred  and  proved,  (o)  A  pro- 
mise in  writing  to  pay  the  balance  due,  without  naming  any  auai, 
is  sufficient  under  this  act  to  take  the  ease  out  of  the  afatute, 
though  if  die  only  evidence  be  die  writing,  and  proof  of  die 
original  eause  of  action,  without  showfaig  what  waa  doe^  die 
pbfaidff  ean  only  recover  nominal  damages.  (|i) 

The  construcdODS  before  die  late  act  was  passed  aa  to  vrhat 
ambiguous  expressions  were  sufficient  to  warrant  a  jury  in  hoSet' 
ring  a  promise,  are  stffi  applicable  to  a  written  adnuoaioti.  It 
was  held,  in  an  acdon  on  a  promissory  note,  where  the  statute 
of  Undtations  had  been  pleaded,  diat  a  letter,  expressed  In  am* 
biguous  terms,  not  refisrring  to  the  note  in  question,  or  to  any 
odier  transaedon  in  partiottlar,  was  proper  evidence  to  be  left 
to  the  jury  to  determine  whether  it  referred  to  the  notei  and 
that  if  they  ibund  it  did,  then  it  was  a  sufficient  acknowledg- 
ment to  tidce  the  case  out  of  the  statute.  (7)    It  must,  however. 


(I)Sm  WkiU  ▼.  Painito-,  KBapp'i 
BBp.Sf6»2t7. 

(ik)  In  pmcticet  tiaoe  tbe^t,  lattanoei 
have  occorred  of  very  tQspicioiit  evidnioe 
having  hcen  gWMi  oC  a  pratended  imaU 
pajaBM&t,  M  u  to  taka  the  oaic  out  of  the 
statuta. 

COBasiy ▼.  Oreendait,  10 Law  Jovrn. 
1 ;  Wyait  V.  Hodten,  17  April,  iSSS : 
K*  B.;  cutty  on  BiBt,  8 ad. SOS. 

(fli)  Skur  ▼.  Lmmm,  1  Bar.  £c  Adotp. 
396,  'itftisi  n2Wd|faU^SBar«acCrfi«SS. 


<fi)  Ptf  Lord  Testtfdeii,  Tmmtr  v. 
iSbarf ,  6  Bar.  Si  Cret.  60S. 

(e)  Ltting  r.  MadwiBvi.  4  Car.  h  P. 
46S;  TdiiMr  "r.  asart, 6  Bar.  St  C.  009; 
Scalet  ▼.  Jacobtt  S  Sing,  698 ;  Amu  v. 
/>f0if,4Car.&P.173;  TaHoekT.tea&, 
6  Bing.  343. 

(p)  DMtlnm  r.  Hatfirid,  9  Mood,  k 
MaL  141 ;  5  Car.&  P.  46»  S.  C. 

(o)  Froa  V.  Bengtmgkt  1  Low  /.  96, 
C.  P.  If  May,  18S9;  and  ws  IJe^  r. 
Uannd, 7  Term  R.  7G0;Bwktr  ▼.  A* 


^  ANP  OOVSmOKlrOaB  OV  lAGHBS, 

{  be  kept  in  view,  tbat  the  written  admiaeion  matt  be  iigaed  1^    cRAP  TX. 
'   the  pnrty  himself,  and  not  by  an  agent,  (r)  Kthedmmk^^m  uinl^n^ 

bill  m  Tespect  of  a  prior  demand  can  be  oenridenid  ae  a  auffl*  - 

dent  written  aoknowledgment  of  ench  ptfer  deoMMBPd  within  the 
last  aet|  it  mnat  neverthdese  be  conndeved  aa  suoh  aduisdon 
at  the  time  it  was  drawn,  and  not  at  a  rabieqaent  time,  when  it 
was  paid,  (s) 

But  where  a  written  admowledgment,  in  its  terms  suffident, 
has  4mm  lost,  dien,  on  proof  of  its  having  existed,  and  diligent 
seaieh  and  loss,  parol  eridence  of  its  oontents  is  admisaible, 
and  win  take  the  case  out  of  the  statute,  (t) 

It  m>pears  to  hare  been  considered  at  Nisi  Prius  that  the 
statement  of  an  aeeouni,  and  striking  a  balance,  and  ver- 
bally agreeing  to  the  latter  within. six  years,  without  any  mgned 
acknowledgment,  is  sufBdent,  because  sueh  new  account  of 
itself  creates  a  new  came  of  acHon.  («) 

It  has  been  conddered  that  dthough  the  debt  was  contracted 
abroad,  yet  If  it  be  sued  for  here,  the  Bnglish  statutes  of 
Ifadtations  would  apply,  (t^)  The  statute  must  in  general  be 
pleaded ;  {x)  but  under  eircumstanoes,  die  jury  may  aftw  twenty 
yean  presume  payment  under  the  general  Issue*  (y) 

We  have  seen  that  tiiere  is  no  statute  of  limitatiens  affbet*  Prmmptimi  of 
ing  debts  due  on  a  apeekMy  (which  are  not  included),  (s)  1^2^^* 
nor  debts  secured  by  a  judgment  or  reoogniaanee*  (a)    But  judgment,  &c 
qfler  twenty  years ^  if  a  plea  of  payment  or  release  be  pleaded, 
the  payment  or  release  may  be  ptesumed  until  suffldenlly  re* 
butted,  {a)    But  it  is  said  that  to  warrant  such  a  presumptkm 
there  must  be  fktt  twenty  yean  from  the  time  when  llie  bond 
became  Ibrfdted.  (A)    By  a  bill  before  parliament,  dteiaHeai 
stating  the  time  for  suing  upon  bonds,  ftc.  have  been  pro- 
posed, (c) 

There  are  some  rights  the  injuries  to  wbfch  must  be  pe(K  limitetioD  at 
ceeded  for  during  the  Ufe  of  the  potty  infured^  or  at  aD  events  ^^J^H^ 

.    ir  II.  n     -T      -    ^  >...>^..-  -. —    -^'.      t—  . ..^       .-....-     .^  —  ^■-     flniiogr  life  of 

IMS,  4  But,  604 ;  C«Uei|r  ▼«  Hsrm  S        MSmkht.JFonp,4Cu,hV.i$ir.      f!^i^S^' 

Bing.  119,  351 ;  Cottyw  ▼.   WUlock,  4         (r)    The  BrUith  Unen    Company  V.  ^^J  ''^K" 

Biag. SIS;  Taihxkf, Smith, 6 Bing, $^i  IkmmMi,  10  Bar.  ^  G«  90S;  X>0  £.a  ^^^* 

JOndaJ  ▼•  Canmur,  S  Yobim  &  J.  484 ;  Viga  v.  VimnM,  1  Bv.  U  Adolp.  S85 } 

2  Saand.  61,  („  64,  b. ;  Tidd,  9th  ed.  <S  Hawhey  v.  Borwiek,  1  Young  k  J.  S76, 

to  S7 ;  and  see  BaiUy  v.  Sibbald,  S  Bing.         (x)  Drape  t,  GfoMMp,  1  Lord  Raym. 

185,  5  Yes.  185,  as  to  what  is  a  safficient  153. 

admissioD ;  see  aho  Starkle  on  £tid«  89S         (y)  DujfUld  ▼.  Oreed,  5  Eip.  R.  5t. 

to  899,  1st  ed.  fs)  Ante,  760,  761. 

(r)  Wk^r,  lftiiary,S  Bart  at  Adolp.  '    (a)  The  caiea  upon  Ala  rabjact  are 

399.  ably  coUeetad  in  TIdd,  9tb  td.  IS*  19. 

(i)  Qowan  y.  Fonter,  3  Bar.  It  Adob.         (b)   CoM  t.  Budd,  1  Cam^.  ST 

507.  fFOSaai  t.  Oeargm,  M«  Sir. 

(t)  Had4m  v.  YTtttimni,  7  Bbig.  ISS.  (0  8m  Addenda  at  eod  of  4ei  part 


7T0  '  STATUTES  OF  LIMITATIONS,    . 

CHAP.  ix«  during  that  of  the  wrong-doer,  and  to  which  the  maxim  applies 
Limitations,  ociio  persanaUs  mofitur  cum  persona^  In  case  of  iigoiies  to 
the  person  or  reputation  this  nile  always  applies,  and  ercn  in 
one  case  of  contract,  as  the  breach  of  promise  of  marriage,  (d) 
But  in  general  the  right  of  action  for  the  breach  of  a  coatract 
.  survives,  (e)  *  Alterations  of  the  rule  actio  persanaUs  rnmHur 
cum  persona  have  recently  been  proposed  to  parliament.  (/) 

limitatioii  of         The  Statute  SI  Eliz.  c.  6,  s.  .5,  intituled  f*  An  act  coBoendng 
^^{^^         Informers,"  enacts  that  all  actions,  suits,  bills,  indictments,  or 

informations,  shall  be  had,  brought,  sued,  or  exhibited  for  any 
y  forfeiture   upon    any   statute  penal  -made   or  to   be^  made, 

whereby  the  forfeiture  is  or  shall  be  limited  to  the  queen,  her 
heirs  or  successors  only,  shal}  be  had,  brought, .  sued,  or. exhi- 
bited within  iwQ  years  next  after. the  offence  ccmmiitted  against 
such  act  penal,  and  not  after ;  and  that  all  actions,  suits^  bilk, 
or  informations,  which  shall  be  had,  brought,  sued,  or  com- 
menced for  any  forfeiture  upon  any  penal  statute  made  or  to  be 
made  (except  die  statute  of  tillage)^  the  benefit  and  suit  whereof 
is  or  shall  be  by  the  said  statute  limited  to  the  queen,  her 
heira  or  successors,  and  to  any  other  which  shall  prosecute  in 
that  behalf,  shall  be  had,  brought,  sued,  or  commenced  by  any 
person  that  may.lawftdly  pursue  for  the  same  as  aforesaid, 
within  one  year  next  aflier  the  offence  committed  or  to  be  com-, 
mitted  against  the  said. statute,  and  in  default  of  such  pursuit, 
that  then  the  same  shall  be  had,  sued,  .exhibited,  or  brought 
for  the  queen's  majesty,  her  heirs  or  successors,  at  ai^  time 
within  two  years  after  that  year  ended;  and  if  any  action,  suit, 
bill,  indictment,  or  information,  for  any  offence  against  any 
paul  statute  made  or  to  be  made  (except  the  statute  of  tillage), 
shall  be  broii^ght  after  the  time  in  that  behalf  before  limited, 
that  then  the  same  shaU  be  void  and  of  none  effect. 

We  have  seen  that  a  common  informer  cannot  sue  unleaa  ex- 
pn^y  enabled  by .  statute  to  do  so ;  (A)  and  as  there  is  no 
general  act  for  that  purpose,  the  particular  act  imppaiiig  the 
penalty  must  in  general  be  exaitained.  Penalties  imposed 
by  the  acts  relating  to  the  customs  or  excise,(j)  or  stamp 
acts,  (it)  cannot  be  sued  for  by  an  informer,  though  he  may 
havi  a  proportion  of  the  penalty,  or  be  rewarded ;  and  in  most 

00  CkmberUan  ▼.  WiUUmtim,  t  Maale  9th  ed.  14, 15,  and  infra, 

&  S.  408.  .  (h)  Ante,  tS,  n.  («> 

(e)  This  doctrine  is  here  only  alladed  (t)  FUmingy,  Baiiey,  5  East,  313;  6 

to,  the  cases  we  collected  in  1  Chitty  on.  Geo.  4,  c.  108;  7  &  8  Geo.  4,  c.  56; 

•     Plewllng,  Cb.  I.  7  fit  8  Geo.  4,  c.  53. 

(/)  See  Addenda  at  end  of  4Ui  part.  .  (k)  55  Geo.  3,  c.  184;  48  Geo,  3, 

ig)  See  constnictiQn  in  general,  Tidd,  c.  149« 
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of  the  recent  acts  imposing  penalties  on  conviction  of  common    chap.  ix. 

Statutes  op 
Limitations. 


assaults  and  batteries,  or  of  petty  larcenies,  or  injuries  to  per-   Statutes  op 


sonal  or  real  property,  or  game,  the  penalties  are  to  be  paid  as 
contributions  to  the  county  rate,  and  not  as  formerly,  for  the 
benefit  of  the  poor  of  the  parbh.  {[) 

In  cases  affected  by  the  31  Eliz.  c.  5,  it  extends  to  all  penal 
actions  brought  upon  penal  statutes,  whereby  the  forfeiture  is 
limited  to  the  king,  or  to  the  king  and  the  party  suing,  whether 
made  before  or  since  the  statute,  (m)  It  extends  to  offences 
of  omission  as  well  as  commission.  (»)  It  extends  also  to  actions 
brought  by  the  common  informer  alone,  (o)  But.  the  statute 
does  not  extend  to  actions  brought  by  the  party  aggrieved,  (p) 
A  latitat  is. a  good  commencement  of  the  suit  in  a  penal 
action.  (47)  In  an  action  on  12  Anne,  c.  16,  (usury,)  it  was  held 
by  the  court  of  sessions,  that  the  limitations  in  31  Eliz.  c.  5, 
being  understood  as  incorporated  in  the  Qridsh  statute  12 
Anne,  applied  to  Scotland  as  weH  as  to  England,  and  that  de-. 
dsion  was  affirmed  on  appeal,  (r)  For  indieimenis  for  felonies 
or  other  misdemeanors,  where  there  is  no  forfeiture  to  the 
king,  or  to  the  king  and  prosecutor,  no  time  is  limited  by  any 
statute,  but  the  several  acts  of  general  pardon  have  the  effect  of 
a  similar  limitation,  one  of  the  last  acts  of  which  kind  was  that  of 
SO  Geo.  S,  c.  5S,  for  certain  offences  committed  before  15th 
June,  1747.  (*) 

With  respect  to  the  limitation  of  actions  against  Justices  of  liiuitaUon  of 
the  peace,  and  certain  public  officers  of  different  descriptions,  ^^  onthc* 
they  are  numerous,  and  most  inconveniently  differ  in  terms;  peace  and 
but  being  all  in  pari  materia^  and  enacted  with  the  same  ob«  ^^^"^^ 
ject,  the  same  principle  and  rules  of  construction  apply  to  all. 
It  is  to  be  regretted  that  no  general  act  has  been  passed  conso- 
lidating the  numerous  provisions,  and  rendering  the  language 
uniform,  and  enacting  some  general  rules  of  precise  construc- 
tion.   We  will  state  ti)e  most  general  clauses ;  the  others  will 
be  found  by  reference  to  the  antecedent  general  table,  {t) 

The  general  enactment  for  the  protection  of  Justices  and  jQiUcei  and 
inferior  peace  officers  is  ^  Geo.  2,  c.  44,  s.  8,  '*  Provided  also  P««*  »*«'»• 


fl)  MU,n,^.  (p)  Phmpt  ▼.  Bury.  1  Show.  S54; 

(s)  Bather  v.  Tikon,  3  M.  &  S.  434  to  Bull.  N.  P.  196. 

439;  Wfma  ▼.  Bdman,  5  Toont.  754;  (9)  JAxaon  r.  Smith,  «  Borr.  950; 

1  Manh.  3«1,  note  (a),  S.  C. ;  Ttobintan  ▼•  Morrit  v.  Pugh,  5  Burr.  1«43. 

Garthwaite,  9  Ea*t,  t96.  (r)  Surtm  v.  Allan, «  Dow,  t54, 

(n)  WkUOteod  ▼.  Wynnt,  i  Cbittj's  (t)    Bom's  Justice,   tit.   Indictment, 

ft.  4t0 ;  5  M.  &  S.  497,  S.  C.  III. 

<a)  See  Tidd^  8th  ed.  IS ;  Chance  v.  (t)  Ante,  738,  739. 
Adams,  I  Ld.  Raym.  78  ;  Boll.  N.  P.  195. 
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CHAP.  IX.    that  no  action  shall  be  brought  agalnat  any  Justice  of  Ibe  Peace 

liwnTnoNs    ^  ^"^  ^^'"S  ^^'^  ^  ^^  execution  of  his  office,  or  against  mxvf 

— constable,  headborough,  or  other  officer  or  person  actimg  ae 

qforesaid,  unless  commenced  wUhin  six  calendar  months  after 
the  act  committed."  (u) 

The  acts  relating  to  the  Custom  (38  Geo.  3,  c.  87,  s.  23, 

three  binar  months,  (v)  and  6  Geo.  4,  c.  108,  s.  97,  six  bmar 

months),  (v)  and  to  the  Excise  (28  Geo.  3,  c.  87,  s.  98,  three 

lunar  mondis,  (v)  and  7  &  8  Geo.  4,  c.  63,  s.  115,  three  culem- 

dor  months),  (f)  and  to  Cueioms  and  Exei$e  officers  acting 

in  the  British  possessions  abroad  (6  Geo.  4,  c.  1 14,  s.  64^  three 

calendar  months),  and  to  Officers  of  the  Army,  Navy,  Marmes, 

customs  or  excise,  and  any  person  acting  under  the  direction  of 

the  commissioners  of  his  Majesty's  customs  (6  Geo.  4,  c  106^ 

a.  97,  six  binar  months),  limit  actions  against  such  poblie 

officers  to  different  periods,  at  all  events  not  exceeding  nx 

months.    It  must  suffice  to  refer  to  the  preceding  alphabetical 

table  for  (he  other  acts,  (x)  and  we  will  proceed  to  notice  the 

construction  applicable  to  all  these  acts  in  general. 

ConttnictioD  of     It  Will  be  observed  that  the  above  acts  protect  every  Justice 

latiog  to  JvMi     ^f  the  Peace  for  any  thing  done  "  in  the  eieeutien  of  his  fffice^ 

U*^'..'"l!.^'  and  Peace-officers  or  Persons  acting  in  their  aid,  and  JRcu 

£"*  °'^"'  veme^cJ!  "for  any  thing  do^bf,  them  in  i^«umc  ^ 

this  act^*  Sfc.  These  expressions,  so  common  in  these .  and 
numerous  other  acts,  are  inaccurate,  because  they  would  prias& 
feme  mislead,  and  would  import  that  the  party  was  only  pro- 
tected when  he  acted  properly^  and  according  to  the  anUiorifc^ 
of  law,  but  the  meaning  of  the  words  is  not  thus  restricted,  for, 
as  frequently  observed,  if  they  were,  the  enactments  were  use* 
less,  because,  if  the  party  had  acted  precisely  as  the  law  autho- 
rized, he  would  not  stand  in  need  of  the  protection  professed 
to  be  given  by  the  enactments,  (y)  But  the  acts  were  intended 
to  protect  magistrates,  and  subordinate  officers  and  others,  in 
all  cases  where  they  intended  to  act  according  to  law,  but  when 
by  accident  or  mistake,  and  not  wilfully,  they  exceeded  or 
mistook  their  powers  or  duty,  (z)  The  statutes  suppose  some 
irregularity,  in  consequence  of  some  excess  or  want  of  autho- 
rity, when  the  justice  or  other  officer  had  reasonable  ground 

^«)   See  general   oonstructioo.    Chit,  xd  qwtr»,  whether  the  Mthseqiient  acts 

Cot.  Stat.  650|  note  (c).  gWiug  sis  months  are  not  virtualUf  extM- 

(y)  Mr.  Udd  suggesti  that  as  S8  Geo.  tlens  of  the  time. 

3,  c  $7,  t.  ftS,  is  still  in  force,  it  seems  (x^  AntCs  738,  759. 

that,  notwithstanding  7  &  8  Geo.  4,  c.  53,  (y)  Grtenway  ▼.  Hutd,  4Tenn1i.  S55; 

a.  115,  an  action  against  an  officer  of  cas-  WeUer  v.  Tohe,  9  East,  $64. 

toms  or  excise  must  still  be  brought  within  fx)  Id.  lb)  ~ 

three  Ufiar  months,  see  Tidd,  9th  ed.  SO,  &  Cfes.  806. 


toms  or  excise  must  still  be  brought  within         (t)  Id.  Ibid. ;  BeeAnf  v.  Met*  9  Bir. 

'  *  Cj      " 
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font  Mpponng  that  the  act  done  by  him  was  in  execution  of  his   CHAP.  IX. 
authorily^  but  it  turned  out  that  he  had  acted  erroneously,  (a)   L^trrATtoN8. 
But  when  there  was  no  colour  Ssa  supposing  the  act  done  to  "" 

have  been  authorised/ and  especially  when  the  magistrate  vAl^ 
fuUjf  acted  ^roneouslyi  then,  upon  the  same  ground  as  that  on 
whkh  it  has  been  held  that  it  is  not  necessary  to  give  a  justice 
a  notice  of  action,  (b)  it  might  be  inferredi  that  an  action  agcdnst 
him  for  a  case  oi  flagrant  excess,  would  not  be  barred  by  the 
limitation.  It  must  however  be  observed,  the  8th  section  of 
the  M  Geo.  2,  c*  44,  has  been  considered  more  extensive  jn  its 
protection  than  the  6th  section,  for  by  its  provision  a  constable 
is  protected  from  liability  to  be  sued  after  six  calendar  months 
for  a  trespass,  although  wanifestly  beyond  land  not  in  obe* 
dienoe  of  a  warrant ;  and  it  has  been  said,  that  it  is  not  neces- 
sary to  consider,  hSiet  the  expiration  of  the  limited  time,  whe- 
ther or  not  the  party  acted  under  colour  of  his  office,  (c)  It 
seems  that  at  all  events  the  eighth  section,  limiting  actions  to 
six  calendar  months,  protects  constables  and  persons  acting 
in  their  aid  from  action  for  ii^uries  bon&  fide  committed  in 
execution  of  their  office,  although  acting  without  any  war-> 
rant  whatever,  (rf) 

In  the  case  of  seiaures  by  Officers  of  the  Customs  it  has  been 
held  that  the  action  must  be  commenced  within  three  months 
of  the  actual  seizure ,  although  a  suit  be  pending  to  try  the 
legality  of  the  seizure  in  the  Court. of  Exchequer,  (d)  But 
when  the  cause  of  action  is  continmng,  as  imprisonment,  it  is 
sufficiefit  to  show  that  the  action  was  commenced  within  the 
limited  time  from  the  expiration  of  the  last  day  of  the  imprison^ 
ment,  at  least  it  would  be  so  as  to  so  much  of  the  injury 
complained  of  as  has  really  been  sustained  within  the  limited 
time.  (/)  Though  if  the  plaintiff  give  notice  of  action  pending 
the  nnprlsonment,  he  is  bound  to  proceed  within  the  limited 
time  after  giving  such  notice,  and  cannot  in  strictness  include 
therein  the  subequent  imprisonment.  (^)    Where  A*  who  was 


(a)  Weller  r.  Take,  9  East,  364,  and 
other  cawt.  Chit.  Col.  Sut.  645,  in 
notes;  Beeehey  ▼.  Sides,  9  B.  &  C»  806 ; 
MUU  y.  C0//«rt»  6  Bmg.  8d »  Ri^gtrt  v. 
Broderip,  9  D.  &  R.  194. 

(6)  Cook  V.  Lanard,  BndLamlar  ▼•  Bfii* 
Ut,  S  B.  Ik  C.  S6d ;  Morgan  v.  Palmer,  f 
B.  &  C.  7t9,  4  D.  &  R.  i83,  S.  C; 
Wright  ▼.  Horton,  Hull's  C.  N.  P.  4tf8  ; 
and  see  Chitt^'s  Col.  Stat.  646»  for  other 

OBtfi 

(e)  Smiih  r.  WiU$hir<,  5  Moore.  333 ; 
t  Brod.  fc  B«  6l9i,  S.  C.}  Theahald  ▼• 


Ckriemore,  1  Bar.  &  Aid.  9iT;  Parton 
r.  WiUiamt,  3  Bar.  Sc  Aid.  330 
*  (d)  Semble,  see  Lord  Tenterd en's  ob- 
Berrations  in^  Parton  v.  WiUuam^  3  Bar.  2c 
Aid.  330;  and  5fnit^  v.  WiUahire,  5 
Moore,  3f0 ;  and  t  Brod.  6c  B.  6l9,S.C.; 
and  see  Beechy  ▼.  Sides,  9  Biir.  &  C* 
806,  ted  qumre, 

(e)  Goden  v.  F/»ii,  1  Hen.  Bla.  14  ( 
Saundon  v.  Saundertt  2  East,  954. 

(/>  Mamey  v.  JoAiuon,  IS  £ast»  &r  \ 
PickerteiU  v.  Palmer,  Bull.  N.  P.  S4* 

(g)  WtfUm  w.  fownkr,  14  fifMt«  4»U 
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CHAP.  IX.     entitled  by  act  of  parliament  to  all  the  surplus  water,  and  such 
ijMiTiiTioNs.    ^^  ^^^  "^^  necessary  for  the  purposes  of  a  canal,  brought  an 

■" action  against  a  canal  company  for  an  illegal  abstraction  of 

water,  and  alleged  in  his  declaration  continuing  acts  of  com- 
mission and  omission  from  an  antecedent  period,  by  which  he 
was  deprived  of  the  water  for  nine  weeks  in  the  year  18S5,  and 
for  seventeen  weeks  in  the  year  18^,  it  was  held  that  the 
company  were  within  the  protection  of  the  limitation  clause 
of  the  statute  of  30  Geo.  3,  c*  83,  s.  79,  which  enacts,  that  any 
**  action  for  any  thing  done  in  pursuance  of  the  act  shall  be 
brought  within  six  calendar  months  next  after  the  fact  com- 
mittedf  unless  there  be  a  continuation  of  damage,  and  also  that 
there  was  no  continuation  of  damage,  inasmuch  as  there  was  a 
cessation  of  injury,  although  the  cause  from  which  the  iiqury 
proceeded  was  continuing.  'But  it  was  doubted  whether  acts 
of  omission  would  be  within  such  limitation  clause.  (A) 

It  will  be  observed  that  these  acts  for  the  protection  of  Jus- 
tices and  Public  Officers^  and  others  acting  under  the  authority 
of  the  particular  act,  do  not  contain  any  exception  in  favor  of  in- 
fants, feme  coverts,  &c.,  so  that  the  enactment  may  be  consi- 
dered imperative  upon  all  persons,  without  regard  to  particular 
disabilities.       With    regard  to   the   computation    when  the 
month  or  other  limited  time  commences  and  expires,  it  is  to  be 
observed,  \\\9Xformerly  the  general  rule  was  that  the  compa- 
tation  from  an  act  done  must  include  the  day  when  it  was 
done,  (f )  though  yroiT^  the  day  of  the  date  excluded  the  da7,(i^) 
But  notr,  at  least  as  to  all  acts  of  which  a  party  injured  has  not 
necessarily  instant  and  immediate  notice,  the  general  mle  at 
law,  as  well  as  in  equity,  is  to  exclude  the  first  day,  at  least 
when  the  act  was  not  done  to  the  plaintiff  himself,  and  there- 
fore he  might  not  know  of  it  immediately.  (/)    Thus,  although 
the  statute  requires  that  the  action  shall  be  brought  wtUn  six 
calendar  months,  yet  if  a  party  be  discharged  from  an  illegal 
imprisonment  upon  the  14th  of  December,  the  conuneneement 
of  his  action  upon  the  14th  day  of  June  following  will  be  in  due 

time,  (»») 

It  will  be  observed  that  the  statutes  usually  require  the 


Catatruetton  of 
liiM  in  these 
acts.  Slid  no 
eiceptions. 


{h)  'Blakemore  v,  GlamergawhWt  Canal 
Cmnpanp,  3  Y.  &  J.  60. 

(i)  CaitU  ▼.  BuiUclt,  3  T.  R.  6QS ; 
Bn  V.  TolUy,  S  East,  467 ;  AWn<  v.  Tlie 
Hundred  of  Gawtry,  Hob.  139  ;  Ciarke  v. 
Diney,  4  Moore,  465;  Tidd,  9ed.  19. 

[k)  Watson  v.  Pears,  9  Cam^b.  294. 

;0  LetUr  y.  GarUmd,   15  Ves.  248 ; 


? 


PeUeuf  ▼.  Wonford,  9  Bar.  &  &  134; 
Hardy  V.  RvU,  Id.  603 ;  Higi^  ^' 
M'Adam,  3  Yoong  &  J.  1, 16;  1  Mao. 
&  R.  300,  note  (6). 

(m)  Hitrdv  v.  RyU,  9  Bar.  &  Cics.  605; 
as  to  acts  fi>r  omission,  see  fi^sfciai^^ 
Glamorganshire  Canal  GMfoay,  3  Yoso| 
kJ,  60,  afirr,773,774,  iu{h). 
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action  to  be  commenced  within  the  specified  time,  consequently     CHAP.  IX. 
the  writ  must  be  issued  on  or  be/ore  the  last  day  of  the  three    liihtations. 

months  or  other  appointed  time,  though  exclusive  of  the  day 

upon  which  the  injury  was  committed*  (n) 

The  same  construction,  excluding  the  Jlrst  day,  appears  to 
extend  to  practical  matters.  Thus,  in  scire/acias^  the  year  is 
calculated"  from  the  day  of  signing  judgment,  exclusive 
thereof;  (o)  and  by  a  late  rule  of  court,  in  all  cases  in  which 
any  particutar  number  of  days,  not  expressed  to  be  clear  days, 
is  prescribed  by  the  rules  or  practice  of  the  courts,  the  same 
shall  be  xfichoned  exclusively  of  the  first  d^y  9  and  inclusively 
of  the  last  day,  unless  the  last  day  shall  happen  to  fall  on  a 
Sunday,  Christmas-day^  Good  Friday,  or  a  day  appointed  for 
a  public  fast  or  thanksgiving,  in  which  case  the  time  shall  be 
reckoned  exclusively  of  that  day  also,  {p) 

With  respect  to  the  term  month,  in  general  when  it  is  used 
in  a  statute  or  law  proceedings,  with  reference  to  temporal 
affairs,  without  the  addition  of  calendar,  it  means  a  lutiar 
month,  as  well  at  law(;)  as  in  equity,  (r)  but  when  used  with 
reference  to  Ecclesiastical  matters,  («)  or  even  in  Mercantile 
contracts, (j)  it  means  a  calendar  month.     The  7  &  8  Geo.  4, 
c.  31,  requiring  certain  proceedings  against  the  hundred  to  be 
taken,  has  been  construed  to  be  exclusive  of  the  day  of  the 
demolition.  (^)    When  a  month's  notice  of  action  is  requisite, 
the  month  begins  upon  the  day  it  is  served,  and  therefore  if 
notice  be  served  on  the  28th  day  of  April,  it  expires  on  the  ^th 
of  May,  and  the  action  may  be  commenced  on  the  S8th  of 
May.(tf)    Six  months  will  sometimes  be  construed  to  mean  half 
a  year  and  not  merely  six  lunar  months*  (x) 

2.  In  Courts  of  Equity  the  general  rule  is,  that  although  the  2.  How  far  the 
statute  21  Jac.  1,  c.  16,  s.  3,  and  other  acts  in  terms  only  pro-  J^ion^oi^nitc  * 
vide  that  certain  particular  **  actions''  for   certain    particular  «f  Confti  of 
causes  of  action  shall  be  brought  within  the  times  therein  men-  "^^'^r^w 


(n)  Ante,  765. 

(o)  Sympson  ▼.  Gray,  Baniei,  197 ; 
Tidd,9ed.  1103. 

(p)  Rule  8tli,  H.  T.  i.d.  183?,  in  all 
the  courts. 

(f)  Lacen  v.  Hooper,  6  T.  R.  224; 
Crorjfce  V.  M*Tainsh,  1  Bine.  307 ;  Lang 
V.  GaU,  1  M.  &  S.  Ill  i  Chit.  Col.  Stat. 
Time. 

(r)  Cretwell  v.  Harris,  2  Sim.  6c  Sta. 
.476. 

(s)  Dyke  v.  Sweeting,  WiWts,  588 ;  Lang 
▼.  Gale,  1  Maulc  &  S.  ill ;' In  re  Swin- 
ford,  6  Maoie  &  S.  227. 

(t)   Ante,  57  Q;    and    see    PtlUw  ▼. 


Hundred  of  Ea$t  Wonford,  4  Man.  &  Ry. 
130 ;  9B.U  Cres.  134,  S.  C. ;  and  see 
Hardy  v.  Rule,  Id.  300,  in  notes  $  Wri^t 
V.  Walet,  5  Bing.  339. 

(tt)  CattU  V.  Burdelt,  S  Term  Rep. 
623;  Wation  v.  Peon,  t  Campb.  294. 
See  the  construction  of  the  words,  "  at 
least  one  calendar  month's  notice,  &c. ;" 
Pelkw  V.  Hundred  of  Wonford,  4  Man. 
&  Ry.  360,  in  note,  and  pnt,  vol.  2. 

(x)  The  BUhop  of  Peterborough  v. 
Cateshy,  Cro.  Jac.  167. 

(y)  See  |n  general  Chit.  £d.  Eq.  Dig. 
Statute  of  Limitations,  663 ;  1  Mad.  Cb\ 
Pr.  98. 
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CHAP.  IX.    tioned  and  consequently  only  refer  to  and  aflbcl  acHons  and 

Limitations,  proceedings  oi  Idw,  and  do  not  mention  iUh  or  JinAt  in  eqmiif, 

'"^~"^^^"  yet  that  Courts  of  Equity,  in  giving  efiect  to  eqmtmUe  daias 

and  affording  equitable  refief,  vrilU  observe  the  principle  of  these 
enactments  in  all  cases  where  the  legal  and  equiiaik  tkks  to 
demands  nolieed  in  the  acie  correspond  and  difi^r  only  in  the 
court  where  the  right  happens  to  be  enforced*  (z)  And  h  mch 
cases  Courts  of  Equity  act  not  by  emalogyf  as  has  been  sup- 
posed,  but  in  obedim^e  to  the  statutes,  and  upon  all  kgal  ttdo 
and  legal  demands  Courts  of  Equity  are  bound  by  the  sta- 
tates,(«)  and  the  statutes  of  limitations  in  equity  o|ierate  in 
the  tame  manner  on  equitable  estates  (a)  as  the  statute  weald 
at  law*  have  affected  the  legal  estate.  (&) 

Thus  suppose  more  than  six  years  have  elapsed  since  a  bffl 
of  exchange  became  due,  and  it  has  been  lost,  and  therefore 
relief  is  sought  in  a  Court  of  Equity,  the  statute  of  liwtations 
would  be  a  bar  there  as  much  as  in  a  Court  of  Law,  imkss  there 
wore  some  circumstances  of/ra«<f  justifying  an  exception,  (e)  So 
where  a  married  woman,  indebted  in  two  promissory  notes  giTco 
before  her  corerture,  induced  her  creditor  to  give  diem  up  sad 
take  a  bond  from  her  husband  for  die  amount  and  he  afterwards 
pleaded  infancy,  a  Court  of  Equity,  upon  a  bill  filed  by  the  cre- 
ditor, relieved  against  such  fraud  and  compelled  the  return  of  the 
notes^  and  prevented  the  husbMid  and  wife  from  pleading  the 
statute  of  limitations  or  any  other  plea  that  could  not  have  been 
pleaded  at  the  time  the  bond  was  given.  (cQ    And  although 
Courts  of  Equity  are  peculiarly  watchful  over  the  int^estsof 
infents,  yet  if  an  executor  or  administrates  or  trustee  for  an  ia* 
fant  should  neglect  to  sue  within  six  yeara^  the  statute  woald  be 
considered  by  a  Court  of  Equity  as  binding  on  the  infant  there 
as  at  law.(^>    So  although  the  object  of  a  bill  be  to  obtain 
discovery  from  the  defendant,  to  be  used  at  law  in  order  to  dis- 
prove his  plea  there  that  he  made  no  prondse  within  six  yean, 
though  the  defendant  is  bound  to  give  that  discovery,  yet  he 
has  a  right  to  protect  himself  in  equity  by  the  statute  of  timita- 
tioiw  from  making  any  discovery  upon  the  ociginal  ooaalitiition 


(ft)  JfcdfkoM  V.  O'DMiel,  1  Bali  &  B.  •#  diftributiont  bHwvcn  icfri  mA  €|Mt- 

166 ;  Hmmtdon  Ti  Lard  Annetky,  t  Sch.  «Mc  tiitereili»  965  to  9f3» 

&  Lef.  696 ;  StaMoute  ▼.  Bunaton,  10  (c)  Editor^t  insUnoc. 

Ves.  ee,  67 ',  Johmn  v.  Smih,  9  Burr.  {d)  Clark  v.  Cobley,  2  Cox,  173 1  OSL 

961.  Eq.  Diff.  664. 

(tt)  Sembk,  Fmutett  r.  Carpenter,  %  (e)  Wychv.LaU  IndU  Omfmy^Sf. 

Dow.  Rep.  N.  S.  S3«.  W.  309;    Loehm  ▼.  Ltehf,  fiec.  Cb. 

{b)  Id«  ibid.)  see  ante,  cb.  iv.  at  end  5 IS* 
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of  the  debt,  or  whether  it  has  been  paid,  and  to  such  last  meo-    CHAP.  IX. 
tioned  matters  he  should  plead  the  statute,  and  answer  fuUy  um^tiovI. 

the  rest  of  the  bill.  (/)  - 

So  although  it  has  been  said  that  the  statute  of  limitation  is 
no  bar  in  equity  to  an  open  aceatmti(g)  that  must  be  taken  with 
qualification,  for  unless  there  has  been  an  express  irusi  pr 
agreemeni  to  account  or  an  open  m^ual  account  with  some  ' 
items  on  one  side  within  six  years,  the  statute  will  be  as  much 
a  bar  in  equity  as  at  law  against  any  item  of  claim  complete 
upwatds  of  six  years  before  the  cosunencement  of  the  proceed- 
ings ;  and  if  all  accounts  have  ceased  between  merchant  and 
m^chant  above  six  years,  the  st&tute  of  limitation  is  dearly  a 
bar  in  equity,  and  the  court  will  not  decree  an  account  but 
leave  the  party  to  seek  his  remedy  at  law.  (i)  But  it  should 
seem  that  as  well  at  law  as  in  equity,  and  whether  the  parties 
be  or  not  morchaats  then  under  the  exception  in  the  Sd  section 
of  21  Jac.  1»  c*  16,  if  there  be  mutual  and  running  open  ac- 
counts on  each  side^  but  not  otherwise,  theoA  a  new  item  in  either 
account  within  six  years,  takes  the  whole  account  on  both  sides 
out  of  the  statute ;  eadi  party  in  that  case  being  considered  as 
having  suspended  the  application  for  payment  of  his  side  of 
the  demand  in  faith  of  the  set-off  and  mutual  dealings,  (i)  But 
when  the  items  are  aU  on  one  tide,  then  the  circumstance  of 
one  or  more  items  being  within  six  years,  will  not  either  at  law 
or  in  equity  take  the  other  prior  items  upwards  of  six  years  old 
out  of  the  statute,  (i)  So  an  account  of  rent  and  profits  was 
in  equity  confined  .to  six  years  by  analogy  or  with  reference  to 
the  action  for  mesne  profits,  (i)  But  as  well  at  law  as  m  equity, 
if  an  agent  or  other  person  were  employed  or  intrusted  to 
receive  goods  or  money  frcmi  time  to  time  under  an  express  or 
implied  engagement  to  account  wken  requested  to  do  so,  thai 
the  statute  would  only  run  from  the  demaifd  of  an  account,  (m) 
So  a  pronsse  or  offer  to  accoudt  has  before  the  recmt  act  been 
considered  as  entithng  the  other  party  to  compel  an  account 


fi 


[/)  Cvrk  ▼.  WUcock,  5  Mad.  R.  331.  Crunch  y,  Kirhman,  Peake's  R.  181 ;  S 

Ig)  Sewkmor9  v.  WhiU,  1  Vero.  456 ;  Saand.  tU,  127,  n. 

JjiM.  t  Freein.  «t ;  1  Mad.  Cb.  Pr.  98  ;  (fc)  Bull.  N.  P.  150 ;  Fo§Ur  ▼.  Hodg- 

t  Mad.  Ch.  Pr.  310.  ton,  19  Vei.  185  -,  Calling  v.  Shmlding,  6 

(h)  FoUer  v.  Hodgson,  19  Ves.  185 ;  T.  R.  189. 

Sherman  v.  Sherman,  8  Vcm.  276;    Bar^  (I)  Read  v.  IUad»  5  Ves.  74^4;  Pcaree 

ber  ▼.  Bar6cr,  18  Ves.  886  ;   1  Mad.  Cb.  v.  Piewlyn,  3  Mad.  186. 

Pr.  98 ;  8  Saund.  121 ;  Martin  v.  IleaUt-  (m)  Topham  v.  Braddick,  1  Taant.  R; 

coU,  8  Eden,  169.  57^2. 

^f)  Catling  V.  Skoulding,  CT,  R.  189; 
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CHAP.  IX.    notwithstanding  six  years  have  expired^Cfi)  and  if  in  writing 

Statut£*  of    would  doubtless  still  have  that  effect: 

• — ■ It  IS  quite  clear  however  that  the  statutes  constitute  no  bar 

in  Courts  of  Equity  to  any  mere  equitable  claim  or  any  demand 
not  enumerated  or  provided  for  by  the  before  mentioned  act.  (ji) 
Thus  the  statute  is  no  bar  to  a  bill  for  a  legacy ^  for  which  no 
action  would  lie,  an^  which  is  not  named  in  th^  act;(j9)  not  is 
it  a  bar  where  money  has  been  lent  or  delivered  upon  irmH 
property  enforceable  in  equity,  (7)  and  a  claim  for  tithes  mighty 
before  the  express  statute  to  the  contrary,  have  been  filed  at 
any  distance  of  time,  because  not  a  claim  or  proceeding  noticed 
in  the  act.(r)  And  as  no  claim  under  a  Record,  or  Specialty, 
or  Will,  is  even  at  law  affected  by  the  statutes,  so  suits  in  equity, 
vnth  reference  to  such  demands,  and  for  Rent  Charges  and 
Annuities  created  by  Deed  or  WiU,  may  be  prosecuted  at  any 
distance  of  time,  subject  to  the  qualifications  presently  noticed.(<) 
And  in  a  late  case,  although  the  principle  and  rule  that  a 
Court  of  Equity  will  not  interfere  in  favour  of  a  party  who 
omits  to  avail  himself  of  his  legal  remedy  in  due  time,  was 
fully  recognized,  and  it  was  fully  established  that  a  Court 
of  Equity  will  not  interfere  to  enable  an  incumbrancer  of 
parish  rates  to  obtain  payment  of  arrears  of  interest  which  he 
had  neglected  to  claim  at  the  time  when  they  became  due ;  (0 
yet  it  was  held  that  clauses  in  a  local  act  providing,  that  per- 
sons  aggrieved  by  the  decisions  of  the  commissioners  appointed 
to  carry  it  into  execution,  should  appeal  to  the  Quarter  Ses- 
sions, and  that  SI  days*  notice  should  be  given  before  any 
action  or  suit  should  be  commenced  for  any  thing  done  in  pur^ 
suance  of  the  act,  did  not  apply  to  the  case  of  a  person  claim- 
ing as  an  incumbrancer  of  the  rates,  which  the  act  gave  autho- 
rity to  assess  and  levy,  and  instituting  his  suit  in  order  to  give 
effect  to  his  incumbrance.  («) 

If  there  be  a  general  devise  for  the  payment  of  debi$, 
although  the  property  constitutes  equitable  assets,  yet  such 
will  is  no  recognition  or  revival  of  debts  already  barred  by  the 
statute  before  the  death  of  the  testator,  although  it  was  for- 


t}tviset  for  pay- 
of  deofs. 


meot 


(n)  E.  Pomfift  V,  Lord  Windior,  2  Vc». 
485. 

(o)  21  Jac.  It  c.  16i  8.  3. 

(P)  ^^g*^^'  '•  Crairford,  2  Vcs.  J.  572; 
Smallwood  ▼.  Hamilton,  2  Atk.  71 ;  Mod. 
Cases,  25. 

(q)  HolUs't  ease,  2  Vcntr.  345  ;  Milner 
V.  Coteley,  4  Price's  R.  103;  2  Mad.  Cli. 
Pr.  310 ;  Ex  parie  Ron,  2  Glyn.  &  Jam. 
231 ;  Shelden  v.  Wildman,  2  Cb.  Cas. 
2$  ;  Htttth  ▼.  Henley^  1  Ch.  Cas.  21 ;  3 


Ch.  Rep.  8. 

(r)  Warden  St,  Paul  v.  BiAap  ^ 
coin,  4  Price's  R.  86 ;  Manton  T.^CIaf- 
pole,  Banb.  213 ;  but  now  see  55  Geo*  3^ 
c.  127,  8.  5.  88  to  Tithet. 

{s)  Chit.  £q.  Dig.  Accoant  and  tit. 
Limitations,  Statute  of,  onte,  778,  note 
(0 ;  Id.  228. 

(t)  Drewry  r,  Bomei,  3  Ross.  Re^. 
94. 

(u)  Id.  ibid. 
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merly  held  otherwise^Cx)  but  such  a  devise  stops  the  operation  CHAP.  IX. 
of  the  statute  as  to  all  debts  not  so  previously  barred  .(y)  So  uunk'mtH. 
where  a  deed  of  trust  for  creditors  generally  has  been  exe- 
cuted,(jy)  or  a  commission  of  bankruptcy  issuedy(a)  the  opera- 
tion of  the  statute  as  to  all  debts  not  already  previously  barred 
is  instantly  suspended,  and  entirely  ceases  to  operate,  notwith- 
standing a  very  great  subsequent  lapse  of  time*  And  when 
one  creditor  files  a  biU  on  behalf  of  himself  and  others  against 
an  executor,  this  will  prevent  any  prospective  operation  of  the 
statute  as  to  every  creditor  who  afterwards  comes  in  under  the 
decree,  (i) 

So  in  cases  oi  fraud  the  operation  of  the  statutes  of  limita- 
tion at  law  may  sometimes  be  avoided  by  proceeding  in  equity* 
Thus  if  a  bill  charge/racicf,  and  that  it  was  not  discovered  until 
within  six  years  before  filing  the  bill,  the  statute  cannot  be 
efiectually  pleaded  unless  the  defendant  deny  the  fraud,  or 
aver  that  it  was  discovered  more  than  six  years  before  the 
filing  of  the  bill;(c)  for  no  length  of  time  can  in  equity  prevent, 
as  it  has  been  figuratively  termed,  the  unkennelling  of  fraud,  un- 
less the  party  after  knowledge  of  it  suspends  any  proceedings 
for  more  than  six  years  or  other  limited  time  in  the  statutes  of 
limitations,  (c) 

It  should  seem  therefore  that  if  an  agent  or  person,  entrusted 
with  the  care  of  goods  or  money,  should  be  guilty  of  a  breach 
of  trust  by  converting  the  property  to  his  own  use,  upwards  of 
six  years  before  any  proceeding  against  him,  and  such  conver- 
sion be  not  discovered  till  within  six  years,  relief  might  be  ob- 
tained in  equity  upon  a  bill  to  account,  and  charging  the  claim- 
ant s  ignorance  of  the  firaud  till  within  six  years,  although  it 
has  been  held  that  he  could  not  sustain  an  action  at  law.(rf) 

We-  have  £een  that  at  law^  alt^pugh  debts  upon  records  or  Prmmptiont  in 
upon  specialties  are  not  within  the  statutes  of  limitations,  yet,  demandiMvUh 
afier  twenty  years,  payments  will  sometimes  be  presumed*  (e)  uMio^totbe 


(x)  BurhM  ▼.  Jme&t  9  Ves.  &  B.  275 ; 
Stratford  v.  Blakaley,  6  Bro.  P.  C.  630. 

(y)  tivghet  v.^Wynne,  1  Tom.  &  R. 
307  ;  Hargreavc  y.  MiteheU,  6  Mad.  R. 
326 ;  Tumtr  v.  Goore,  1  Scho.  &  Lef. 
107 ;  RendtU  v.  Carpenter,  2  Yoong  & 
J.  484. 

(x)  Id.  ibid. ;  BoUlar  ▼.  MarmaduJte,  3 
Atk.  459;  iinm.  Id.  313. 

(a)  Ex  ftarU  Km,  in  re  CoUt,  %  Gl^n. 
&Jam.  40  &  331,  qualifying  £x  parte 
Dcwdney,  15  Ves.  479. 

(6)  SiemdaU  v.  Hanldnton,  1  Sim. 
393. 


(c)  Wkalley  ▼.  WhalUy,  3  Biigli.  Rep. 

2  ;  Rede's  Tr.  PI.  218,  2d  ed. ;  &tt  India 
Cfimpany  ▼•  WymtmdMH,  3  P.  W.  143, 
309  ;  Laean  v.  Lacon,  2  Atk.  395 ;  Gill. 
Cli.  61 ;  3  Bro.  P.  C.  305;  1  Mad.  Cb. 
P.  256;  2  Id.  308,  309. 

(d)  Granger  ▼.  George,  5  Bar.,  &  C. 
149 ;  7  D.  &  R.  729,  8.  C;  CompUm  ▼. 
Chandleu,  4  Esp.  R.  20  ;  see  Brawn  ▼. 
Howard,  4  Moore,  508 ;  Short  ▼.  Hartley, 

3  B.  &  Aid.  626 ;  Howell  v.  Yowig^  5 
Bar.  &  Ores.  259» 

(e)  ilfittf,769. 
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eHAP*  IX.    So  with  analogy  to.  those  dedsioos^  a  similar  doctrine  m  hnm 
J^M^?!^»L  cases  obtains  in  equity.    Thus  a  bill  for  an  account  of  the 

Captoreg. prodttoe  of  captures  was  dismissed  on  the  ground  of  Isdiei, 

although  the  length  of  time  could  nol  be  pleaded  in  bar.(/] 
So  where  a  party  has  lain  by  a  great  length  ot  tiiae  aid 
.  4iu&red  a  personal  estate  to  be  distributed  he  shall  not  haw 
an  account,  (g)  But  this  depends  on  the  drcumstance  of  mk 
case*  (A) 

But  length  of  time  in  these  cases,  not  expreesly  witlun  any 
statute  of  limitations,  cannot  be  set  up  by  demurrer  at  a 
complete  bar  to  a  mere  equitable  demand ;  for  length  of  tiae 
in  that  case  operates  as  a  bar  not  preprio  jure,  but  as  a  fiict 
showing  aeguieeceueef  and  a  party  camiot  avail  himself  of  a 
mere  kiferef^ee  from  facts  on  a  demurrer ;  ( i)  but  neverthdeaB, 
lef^ik  qf  time  may  be  urged  with  great  effect  at  the  Aeortag 
of  the  cause,  for  it  is  a  rule  founded  oa  pi^ioiples  of  pubiic 
and  rational  policy,  that  parties  shall  not  by  neglecliiig  to 
bring  fo^ard  thdr  danaads  subject  others  to  inrap^aUe 
difficulties^  (k)  and  therefore  every  preeumptiam  that  can  ftiilj 
be  made  will  be  made  against  a  stale  demand,  (i)  Indeed  the 
very  forbearance  to  make  a  demand  is  considared  as  affiNcdiDg 
a  presumption  either  that  the  claimant  is  conscious  it  has  been 
satisfied  or  intended  to  be  reliiiquished.  (/)  Lord  CsiadeQ 
aaid,  **  a  Ck>urt  of  Equity,  which  is  never  active  in  rdief  a^otai^ 
conBcioMe  (mt  puhbc  convenience,  kue  mlwajfs  refiaaed  its  aid  to 
stale  demands  where  the  party  has  slept  upon  his  right  and 
acquiesced  for  a  great  length  of  tame.  Notfung  can  call  ferdi 
this  couii  into  activity  but  conscience,  good  fidth  and  reasoaahk 
dihgeiice»  where  these  are  wanting  the  oonrt  is  pasaive  asd 
does  nothing*  Laches  and  n^eot  are  always  discouraged, 
and  therefore  from  tbe  beginmng  of  this  jurisdiction  theie  was 
always  a  hmitatioH  to  suits  in  this  court*''  (m) 

Where  therefore  a  party  has  lain  by  Sot  a  great  lepgtli  of 
time  and  suffered  an  estate  to  be  distributed,  he  cannot  insist 

(/  )  Pearson  ▼.  Belcher,  4  Ves.  627.  («)  Pickering  v.  Lord  Suuifford,  i  Yei. 

(g)  Hercy  v.  Dinwoody,  4  Bro.  C*  C.     jom  fSO,  58S,  583 ;  and  see  JMomne  t. 


flSf » fi0it»  78f ,  note  (n,)  Brown j  3  Bro.  C.  C.  GSS ;  and  1%^ 

(h)  See  caset,  Chit.  Eq.  Big.  Acooant,  v.  Crot^lardt  S  Vea.  jiid*57S;  BnumU  t. 

IS,  19,  and  tk.  Laches,  Length  of  Time  Browntll,  S  Bm.  C.  C.  63;  Md  lee  SM 

and  LHnltaftiaiM,  Statute  of.  ▼.  MeUuh,  S  Atk.  610. 

(t)  Doieraine  ▼.  Brown,  3  Bro.  C.  C.  <m)  Smtk  ▼.  Cky,  Amb.  645;  batiee 

633 ;  in  Hovendom  r.  Lord  AnmrnUy,  9  Sch.  judgment  more  fully  reported,  3  Bre.  C 

&  Lef.  637,  638»  Lord  Redeadale  ob-  C.  639,  in  note  taken  from  Lofd  Caiudfu's 

jected  to  tiiat  decision,  but  in  the  3d  edit*  note-book,  2  Sch.  &  Lef.  631 ;  aod  m 

of  his  Pleadings,  173, 174,  he  appears  to  Lacon  v.  Briggi,  3  Atk.  105;  Hmadin  r. 

faaore  concurred  Lord  iiaMtfey,  2  Sch.  &  Lef.  690;  B^ 

(jk)  Hercy  t.  Drnwoody^  4  Bro.  268;  t,  Maenamara,   MS.,   2  Coi,  415;  t 

and  see  the  reasoning  in  Whito  r.  Pamlher,  Madd.  Ch.  Pr.  100. 
Knapps'  R.  226,  ante,  741,  742.     * 
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CHAP^IX. 
Statutss  of 

ijMITATlOVt. 


OD  an  account.  (»)  But  on  the  other  band«  there  are  cases 
in  whid)»  although  parties  would  not  be  called  upon  to  rtfumd 

what  has  been  applied,  yet  the  accounts  being  clear,  relief  has ' 

been  given^  notwithstaadiAg  great  length  of  time  has  etapsed.  (o) 
In  one  case  an  account  ?rHs  directed  after  even  thirty  years*  ac- 
qttiescMice.(|>) 

It  is  settled  that  the  mere  p^klency  of  a  bUl  in  Chancery  Pendency  of 
against  ibe  claimant  is  not  sufficient  to  take  the  debt  out  of  the  ^^^^^  ^^^' 
statutes  of  limitations ;  (q)  and  so  it  is  where  the  bill  is  dis- 
missed, (r)  But  it  is  said  that  if  a  party  be  stayed  by  inj«ne- 
tion  it  is  otherwisci  and  it  has  been  considered  that  where  the 
statute  has  run  by  retention  of  a  bill  or  otherwise  in  a  Court  ^f 
Equity,  the  court  will  not  allow  the  statute  to  be  set  up*(0 
But  it  should  seem  that  unlesa  the  court  has  prevUmsfy  dfareetad 
that  the  statute  shall  not  be  set  up  at  law,  it  will  not  aft^wards 
entertain  a  bill  or  application  for  that  purpose ;  («)  and  thert- 
fore  the  daunant  should  make  a  proper  application  to  the  Court 
of  Equity  pending  the  proceedings  and  b^are  the  statute  has 
barred  the  remedy  at  law ;  or  he  should  take  care  and  issue  and 
continue  proper  proceedings  at  law.. 

It  is  laid  down  that  no  advantage  can  be  taken  of  the  statute  pieadiw,  Uu 
of  limitations  in  Equity,  unless  it  be  pleaded  or  insisted  upon  ^^}^  ^ 
by  the  answer,  (a?)  But  in  case  of  a  bill  to  redeem  a  mortgage 
and  for  an  account,  if  it  appear  upon  the  face  of  the  Ull  that 
the  mortgagee  has  been  in  possession  tw^ity  years^  the  de- 
Iradant  may  demur*  (y)  And  it  should  seem  that  if,  since  the 
9  Geo.  4,  e.  14,  a  bill  should  charge  that  there  was  a  payment 
or  a  written  acknowledgment  of  a  debt  within  six  years,  althoagfa 
k«t»  a  mere  plea  of  the  statute  would  in  equity  be  in9ufi- 
drat ;  (»)  but  thai  such  charges  in  the  bitt  of  paym^it  or 

(•)  Htrey  v.  Dinwoody,  4  Bro*  f  A7 ; 
and  see  Smith  v.  CUy,  S  Bro.  C.  C. 
d39,  in  n. ;  S.  C.  Ambl.  645,  but  not 
•o  Aill;  Me  ftUo  Dokrmm  y,  Browne,  3 
Bro.  C.  C.  646  ;  Ba$kemlU  r.  Brain,  S4 
Febraary,  1804,  MS.,  1  Mad.  Cb.  Pr. 
106 ;  but  tbe  cue  oiOrtig  v.  ScmtrxiUk,  1 
Kuss.  &  M.  3S8 ;  ante,  767,  n.  (a) ;  where 
the  ambassador  of  the  Emperor  of  Russia 
was  allowed  to  prove  a  debt  before  actwd 
and  utiimaU  distributioQ  alter  vei^  great 
delay,  but  still  his  right  was  qoali&d* 

(o)  As  in  Pkktring  v.  Lard  Stamfird, 
S  Ves.  581 ;  see  Astrey's  case,  2Freem.55. 

(p)  Lmi  KingUttnd  ▼.  Lady  T^eoanell, 
17  Feb.  1734,  Dom.  Proc.  Lord  Uar- 
coart  MS*  Tables ;  see  case  in  last  note, 
and  1  Mad.  Ch.  Pr.  100,  106. 

(f)  Aium,  f  Atk.  1 ;  Doraur  ▼«  For- 
mam,  282 ;  eontrk.  Anon*  1  Vem.  73,  bat 
which  an  experienced  counsel  at  the  Equity 
bar  recently  advised  was  clearly  not  law, 
and  directly  at  varknce  wUb  the  better 


aathorities  of  Hwrdrtt  t.  CoWm,  1  Ch. 
Rep.  214;  Craddock  v.  Matik^  Id.  905) 
Peercr  v.  Bellamy,  Id.  cited  2  Vem.  504 ; 
Lak$  ▼•  Hayi$,  1  Atk.  282,  and  2  Atk.  1. 

(r)  Anoiu  2  Ch.  Cas.  217,  recognised 
In  Pulteney  v.  Warren,  6  Ves.  79 ;  and  see 
Sturt  V,  MiUith,  2  Atk.  610. 

(0  Ibid. ;  2  Mad.  Ch.  Pr.  310;  Mac- 
kentie  v.  Powis,  4  Bro.  P.  C.  328. 

(t)  Sirdsfield  v.  Price,  2  Yoong  &  J. 
73,  75 ;  Sturt  v.  MtiSth,  2  Alk.  615*  and 
sujtra,  note  (r) ;  PuUentf  v.  If  arras,  6 
Vet.  79;  Groitt  v.  Grmt,  3  Rasa.  609. 

(«)  Prmca  v.  HeyHn,  1  Atk.  493. 

(x)  Id.  ibid. 
'  (y)  Hardy  r.  RefMs,  5  Vea.  426;  1 
Mad.  Cb.  Pr.  5l9;  2  Id.  SIQ ;  Md  fiMre, 
lor  in  answer  to  a  plea,  an  acknovledgment 
might  be  reptied*  1  Mad.  Ck.  Pr.  520, 
521. 

(s)  Bayden  ▼.  WiUutm,  7  Bing.  Itf3; 
Coikgeif.Hmm,  3BiQg.  121;  Baim  t. 
Sibbald,  15  Vea.  185. 


78£  STATUTES  OV  LIMITATIONS, 

CHAP.  IX.    knowledgment  must  be  answered,  but  whether  by  way  of  aver- 
LiMiTATioMi.   ment  in  the  plea  as  well  as  in  the  answer  has  been  doabted.  (a) 

3.  In  Bank'  S.  It  has  been  considered  that  a  debtor  to  a  bankrupi  cannot 
^T^}f*  set  up  the  statute  of  limitations  as  a  bar  to  a  petitioning  credi- 
tor's debt  in  an  action  at  the  suit  of  the  assignees  against  such 
debtor;  (&)  but,  on  the  other  hand,  it  has  been  decided  that  a 
debt  which  could  not  be  recovered  in  an  action  in  consequence 
of  the  statute  of  limitations  having  already  barred  the  same, 
will  not  be  su0icient  to  support  a  commission  or  be  proveabk 
under  it.  (e)  And  unless  a  debt  due  from  the  bankrupt  has  been 
barred  by  the  statute  of  limitations  before  the  bankruptcy,  it 
should  seem  that  as  a  commission  of  bankruptcy  creates  a  trust 
for  all  the  then  subsisting  creditors,  the  statute  of  limitations 
would,  immediately  upon  the  issuing  of  the  commission,  cease 
to  operate,  so  that  no  subsequent  lapse  of  time,  however  con- 
siderable, would  operate  as  a  bar  or  defeat  the  right  of  each 
creditor  to  receive  a  dividend  in  respect  of  his  debt 

4.  E&ecutors         4.  It  appears  to  have  been  considered,  with  analogy  to  a  ded- 
fote*  *"^ '  ^'      ^^^^  upon  die  statute  against  frauds,  that  an  executor  is  not  bound 

to  avail  himself  of  the  statute  of  limitations,  and  that  he  may 
pay  a  debt  although  already  thereby  barred,  (cQ  provided  the 
demand  be  otherwise  well  founded ;  {e)  and  that  an  executor  is 
not  compellable  to  plead  the  statute  in  aid  of  the  readuary 
legatee.  {/)  But  it  should  seem  that  if  he  has  reason  to  befieve 
that  the  claim  has  been  satisfied,  he  should,  in  the  fair  exer- 
cise of  his  trust,  by  such  a  plea  afford  the  estate  that  protection 
which  the  law  intended  where  claims  remain  unrecognized  for 
^  more  than  six  years,  (g)  and  at  the  instance  of  another  creditor, 

or  legatee  or  next  of  kin,  it  should  seem  that  an  executor  may 
be  compelled  to  plead  the  statute.  (A)  We  have  seen  that  an 
executor  &ay  retain  for  a  debt  due  to  himself,  although  all 
legal  remedy  would  have  been  barred  if  he  had  been  put  to  fab 
action,  unless  it  could  be  shown  that  the  debt  had  really  been 
satisfied,  (t) 

(a)  Bayley  r.  Adam,  €  Ves.  586;  in  (d)  2  Mad.  Ch.  Pr.  ladez.  tiL  Lmi- 

Redeid.  Tr.  PI.  tl9,  3d  edit  it  it  said  UMoiis;  and  Buckmaster  v.  Hurrvp.  7  Ves. 

that  there  mnst  be  an  a? erment  and  an  341 ;  IS  Ves.  4f7;  1  Mad.  Cb.  Pr.  368. 

answer;  see  Anon,  3  Atk.  70 ;  and  2  Mad.  note  («). 

Ch.  Pr.  310.  (e)   NorUm  v.  Frtcker,  1  Atk.  bt6 ; 

(6)  Mavar  ▼.  P^,  3  Car.  &  P.  9t  ;  ante,  530,  n.  (o). 

Gregory  t.  HurriU,  5  B.  &  Cres.  341 ;  (/)  Lord  CaetUUm  v.  Famhaw,  1  Eq. 

Qwmloch  T.  England,  5  Barr.  2630 ;  Ex  Abr.  305. 

parte  Dewdney,  15  Ves.  491,  493,  494.  (  g)  And  see  ante  778,  779,  as  to  a  ge- 

(c)  Ex  parte  Dewdney,  15  Ves.  479,  neral  dense  to  pay  debts  not  taking  in 


498;  bat  see  qualification,  Ex  parte  Ross,     already  barred  debt  out  of  the  ttatate. 
in  re  CoUt,  3  Glynn  &  J.  333 ;  Chitty  <ta         (h)  AnU,  530. 
Bills,  8th  edit.  679--68U  (0  4^»  ^34,  535. 


AND  CONSEQUENCES  OF  LACHES,  78S 

5.  Independently  of  any  statute  of  limitations^  the  death  of  CHAP.  IX. 
the  wrong-doer  is  in  general  a  determination  of  any  right  to  fj^^^^^^l 
proceed  in  an  Ecclesiastical  Courts  because  the  proceedings  "~r: 

.  .  I   .  •  •  T     S.Lnnitationsof 

there  are  m  personam  pro  salute  ammts  or  antmarum;  as  in  proceeding  in 
case   of  an  unlawful  incestuous  marriage,  and  enjoins  the  ^^^'T^'^'i 
onender  to  perform  a  public  penance  in  presence  of  the  con-  c<mn%. 
gregation.  {k)    And  no  such  divorce  can  be  obtained  excepting 
during  the  life  of  the  parties,  (/)  though  a  sentence  of  divorce 
may  be  repealed  or  annulled  in  the  Spiritual  Court  after  the 
death  of  the  parties ;  {jn)  and  though  if  a  divorce  take  place 
during  the  joint  lives,  on  account  of  the  marriage  having  been 
incestuous,  the  children  of  the  marriage  are  illegitimate ;  (n)  it 
is  otherwise  if  one  of  the  parties  to  such  marriage  die  before 
sentence  pronounced,  (o) 

The  07  Geo.  3,  c.  44,  intituled,  "  An  Act  to  prevent  fri* 
volous  and  vexatious  suits  in  Ecclesiastical  Courts,'*  after  re- 
citing that  it  is  expedient  to  limit  the  time  for  the  commence- 
ment  of  certain  suits  in  the  Ecclesiastical  Courts,  enacts  '*'  that 
no  suit  for  Defamatory  Words  shall  be  comioenced  in  any  of 
the  Ecclesiastical  Courts  within  England,  Wales,  or  the  town 
of  Berwick-upon-Tweed,  unless  the  same  shall  be  commenced 
within  six  calendar  months  from  the  time  when  such  defamatory 
words  shall  have  been  uttered;'*  and  the  Sd  section  enacts, 
'^  that  no  suit  shall  be  commenced  in  any  Ecclesiastical  Court 
for  Fornication  or  Incontinence^  or  for  Striking  or  Brawling 
in  any  Church  or  Church-yard,  after  the  expiration  of  eight 
calendar  months  from  the  time  when  such  offence  shall  have 
been  committed ;  nor  shall  any  prosecution  be  commenced  or 
carried  on  for  Fornication  at  any  time  after  the  parties  offending 
shall  have  been  lawfully  intermarried.*'  But  it  has  been  re- 
i;ently  determined  that  a  Spiritual  Court,  notwithstanding  this 
statute,  may  take  cognizance  of  charges  of  fornication  or  incon- 
tinence against  clergymen  after  the  expiration  of  eight  months 
from  the  time  of  commission,  with  a  view  to  suspension,  or  de* 
privation  or  other  punishment  merely  clerical,  (p) 

6.  We  have  seen  that  no  action  can  be  brought  for  the  reco-  6.Liimtetionfof 
very  of  my  penalty  for  the  not  setting  out  Tithes;  nor  any  suit  ^^uh^^^' 
instituted  in  any  Court  of  Equity,  or  in  any  Ecclesiastical 

(k)  Blaekmore  ▼.  Bryder,  2  Phil.  Ecc.  (n)  Co.  lit.  2S5. 

Caseij  36f  •  (o)  Robertton  v.  Lady  Stattage,  Cro. 

(0  1  Bla.  C.  440,  infra,  note  (o).  Jac.  186 ;  Kcnn's  case,  7  Co.  43. 

(m)  Co.  Lit.  33,  244;    Kenn't  cau,  (p)  fWe  ▼.  Burgoyne,  I  Dow.  Rep. 

7  Co.  44  ;  Bury't  cote,  5  Co.  98 ;  bat  see  New  S.  115 ;  5  Bar.  2c  Cres.  400 ;  and 

BdbcrUvn  v.  Lady  Stallage,    Cro.  J.  186.  8  P.  &  R.  179;  S.  C. 
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CHAF*  OL  Cmri,  to  iMover  Ae  value  of  any  TUheM,  unku  aoeb  actmi 
UawTATioN'.  ^"^  ^  brougbti  or  such  euit  commenced,  within  six  jftan 
"■'""~"'"~~"  from  the  time  when  such  tithes  became  due,  (y) 

InU^^d!  ^*  ^^^  ^  ^^  AdmhraUy  Court  for  Seamen's  Wages  not  haTi^g 
mirvttjf  Courci.   been  provided  for  by,  nor  construed  to  be  within  any  prior 

aet|  (r)  it  was  enacted  by  the  4  Ann.  c  16,  s.  17^  that  aO  aoits 
and  actions  in  the  Court  of  Admiralty  for  seamen^a  wages  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause  of 
such  suit  or  actions  shall  accrue,  and  not  afteri  with  a  proviso 
in  favour  of  persons  beyond  sea,  and  infants,  &c*  as  before 
mentioned,  relating  to  personal  actions. 

a.  IndietmtHtt  8.  In  general  there  is  no  limitation  of  Indsctmsnts  or  Crimuaal 
pioceedfainfor  Proceedk^s^  which  being  on  the  behalf  of  the  king  are  not 
crimes  before     considered  to  be  actions  or  suits  within  the  meaning  of  these 


magittratet 


acts,  {s)  And  there  have  been  instances  of  conviction  and  capital 
punishment  even  for  murder  more  than  twenfy  years  after 
the  offence  was  committed,  (0  and  no  length  of  time  can  legaliae 
a  public  nuisance  ;(tt)  but  the  long  continuance  of  a  public 
nuisance,  though  not  strictly  a  bar  to  a  criminal  proceeding, 
may  nevertheless  be  strong  ground  for  urging,  and  for  a  jury's 
presuming  that  it  was  originally  no  nuisance^  and  that  it  became 
so  only  by  pi^rsons  voluntarily  becoming  inhabitants  in  Aa. 
neighbourhood,  for  otherwise  why  has  it  been  suffered  so  kmg 
to  continue  ?  {x)  There  are,  however,  some  express  limitations,  ^ 
as  three  years  for  prosecution  for  treason,  unless  against  die 
king's  life,  (y)  and  $ome  other  instances*  («) 

With  respect  to  Small  Offences,  over  which  summary  juris- 
diction has  been  given  to  justices  and  others,  the  modem  acts 
generally  limit  the  times  of  the  proceeding.  Thus  the  larceny 
act,  (a)  the  wilful  and  malicious  trespass  and  injury  act,  (i)  the 
act  against  wilftd  or  malicious  injuries  to  the  person,  (0)  and  the 
act  for  protection  of  game,  (d)  and  against  an  hundred,  (e) 
require  the  summary  proceeding  to  be  commenced  within  three 
calendar  months. 


(9)  53  Geo.  3,  c.  l«r,  s.  5,  M»e,  76S  |  s  Am  ▼•  NMife,  1  Platke,  C.  N.  P.  91. 

■nd  Taitfry  ▼.  Joehm,  Cro.  Car.  513.  (x)  JRec ▼.NcotUf,  1  Peake^  C.N.P.  91. 

(r)  £bfr  ▼.  Jontt,  S  Salk.  SfT ;  3  Lord  (y)  7  Wm.  3,  e.  3;  i.  5  &  6. 

Raya.  934,  8.  C. ;  ffyrfr  ▼.  Partricbt,  (t)  Not  attending  chnreKt  ta.  1  Eiafs 

Id.  1S04;  Haa  ▼.  Wyh,  %  Salk.  421 ;  Tidd,  P.  C.  18, 186, 187 ;  Indictmenta  on  P^ 

9  ed.  16.  nal  Statutes/ 3l  EIis.  c.  5 ;  and  aee  Rnit. 

(t)  S  Hale,  158  ;  Bum,  J.  Indktmsnt.  &  R.  C.  C.  639. 

(t)  UmU  Col.  WttU*$  eate$  4  Bla.  C.  ^a^  7  &  8  Geo.  4,  c  f9,  s.  64. 

305,  n.  2.  (bS  Id.  chap.  30,  s.  f  9. 

(«)  WOd  ▼.  Stmumf,  f  East,  199 ;  Rer  (e)  9  Geo.  4, 6.  31,  s,  34» 

V.  Crom,  3  Campb.  tt7 ;  2U»  v.  Am'tA,  (d)tk9  Wrn*  4^  c.  3fl,  a.  41. 

4  Esp.  R.  109;   bntses  iein6i»,  Mnfrd,  (e)  7  &  S  Geo.  4»  «•  31,  !•  3w 


AND  COMSBOVBHCBS  OP  LACHES.  780 

Itt  eaaai  when  the  time  for  adopting  a  dvil  temedy  for  an  CHAP.  IX. 
injury  has  expired^  if  the  iigury  were  also  indictable,  then  the  ^**^"^' 
party  may  still  be  punished  by  indictment,  although,  aftar  a  ■ 

connderable  lapse  of  time,  it  would  scarcely  be  expedient  to 
institute  such  proceeding*  An  exception  might  occur,  as  that 
of  a  person  holding  a  foreign  situation  having  been  libelled  just 
before  he  left  England,  and  he  did  not  hear  of  it  for  more  than 
six  years  after,  or  could  not  conveniently  bring  hb  action  befior*  ' 
his  return,  and  yet  in  that  case  the  statute  would  run  against  a 
civil  action,  because  he  was  actually  in  England  at  the  time  the 
libel  was  published*  In  such  a  case  he  might  with  propriety 
indict  for  the  libel,  and  thus  prevent  the  calumniator  from 
totally  avoiding  punishment* 

9,  Although  in  all  cases  affected  by  the  statute  of  limitation*  9.Coiueqaeiicei 
they  impliedly  authorize  and  enable  a  party  to  sue  at  any  time  ^l^if"'  %f 
within  the  prescribed  periods,  yet  if  he  wait  till  the  last  moment  time  mdcpen- 
his  daim  will  frequently  not  be  favoured,  but  treated  by  a  court  t^^t^^onu 
and  jury  as  stale,  especially  in  cases  of  iigury  to  character  iDitation.(/) 
or  feeling*  Other  cases  also  occur  not  .affected  by  the  statutes  of 
limitations,  and  when  it  will  be  found  that,  as  well  at  Jaw  as  in 
egmUy,  and  in  the  Admiralty,  Spiritual,  and  other  courts,  laeheB 
or  great  lap$e  of  time  will  at  common  law  pr^udieet  and  some- 
times operate  in  bar  of  a  remedy  which  it  is  di^retionary  and 
not  compulsory  in  the  court  to  afford* 

Thus  in  Courts  qf  Common  Law  a  motion  for  an  Irrtguiariiy 
in  the  proceedings  must  be  made  in  the  first  instance,  or  it  will 
be  too  late  to  object ;  {g)  and  motions  for  Criminal  informatUms 
against  a  magistrate  for  misconduct  in  the  execution  of  his  office, 
ought  in  general  to  be  moved  for  within  the  first  term  after  the 
supposed  offence,  though,  where  no  assizes  have  intervened,  it 
may  be  moved  for  in  the  second  term,  provided  it  be  not  so  late 
in  the  term  as  to  preclude  the  magistrate  from  the  opportunity 
of  showing  cause  against  it  in  the  same  term ;  (A)  and  where 
twelve  months  have  elapsed,  the  court  will  not  interfere,  but 
leave  the  party  complaining  to  indict,  though  he  only  recently 
became  acquainted  with  the  crime,  (i)  And,  though  the  rules 
observed  by  the  court  respecting  the  time  of  moving  for  a  cri«* 


(/)  See  in  general  the  observations  in  vant,  1  East,  330;  Shawnan  v,  WhaUey, 

White  ▼.  PamXher,  Knapp's  Rep.  S{36.  6  Taunt.  185. 

(g)  BaUantyne  v.  WUton,  Forrest's  Rep.  (h)  Rex  t.  Snuth,  7  T.  R.  80  ;  Rex  ▼. 

SI  ;  Widtham  ▼.  Mealing,  2  Price  R.  9;  Hiirrtf,  13  East,  370;   Hex  ▼.  Smith,  Id. 

Chittj's  Prac.  96  to  99,  381 ;  Daiton  v.  332  :  Tidd,  498. 

Bamei,  1  M.  &  S.  S30;  D* Argent  ▼.  Ft-  (i)  Res  v.  BUhop,  5  B.  &  Aid.  619. 
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STATUTES  OF  LIMITATIONS, 


CHAP.  IX* 
Statutbs  of 
LiniTATroMs. 


minal  infonnation  apply  in  strictness  only  to  magittratei,  a  pro- 
secutor should  in  every  case  bring. his  accusation  before  the 
court  as  early  as  possible^  because  any  delay  which  he  is  unable 
to  explain  will  operate  greatly  to  his  prejudice,  and  sometiines 
ev^n  induce  the  court  to  refuse  the  application,  (j)  These  are 
only  a  few  of  the  very  numerous  instances  in  which  delay  will 
prejudice  at  law,  independendy  of  any  statute  of  limitation,  aod 
which  will  be  noticed  in  the  next  volume,  {k) 

In  Courts  of  Equity  also  delay  will  generally  prejudice;  thus 
if  there  be  laches  in  seeking  relief  where  a  Trustee  has  pur- 
chased the  trust  property,  (/)  or  otherwise  to  impeach  a  sale  by 
him,  (m)  or  in  applying  to  the  court  for  Specific  performance  of 
an  agreement,  (n)  the  court  will  refiise  the  required  relief.  In 
the  latter  case  Lord  Alvanley  beld,  that  a  party  cannot  call  upon 
a  Court  of  Equity  for  a  specific  performance,  unless  he  has 
shown  himself  **  ready ,  desirous^  profit,  and  eager!*  (a)  And 
we  have  seen  instances  where  even  a  day  or  two*s  delay  in 
filing  a  bill  or  moving  for  an  injunction,  would  induce  the 
court  to  refiise  it.  (p)  But  a  party's  resting  or  remainiDg  in 
possession  passive  and  contented  upon  an  equitable  without 
clothing  himself  with  the  legal  title  has  never  been  held  to  jbe 
such  laches  as  to  preclude  relief,  or  enforce  specific  perfom- 
ance  of  an  express  or  implied  contract  to  convey  the  legal 
title.  (9)  And  we  have  seen,  that  in  cases  ot  frauds  it  suffices 
in  equity  if  the  party  defirauded  seek  his  remcNly  there  withb 
the  statutory  limitations  tffter  he  has  discovered  the  fraud  and 
the  cause  of  complaint;  (r)  and  Courts  of  Elquity,  in  cases  not 
within  the  positive  enactment  of  the  statutes,  consider  the 
absence  abroad  of  the  claimant,  whilst  serring  in  the  army,  a 
reasonable  excuse  for  delay,  (s) 


(f)  Rex  Y.  Robimon,  1  Bla.  R.  542; 
B§x  ▼.  fillip,  5  B.  &  Aid.  61S. 

(k)  And  see  ante,  737,  738,  and  next 
chapter  as  to  the  time  of  applving  for 
ft  Mandamos  or  Bill  for  Specific  rer- 
formance ;  and  Rex  v.  Coekermouth,  1  Bar. 
&  Adolp.  378;  and  wfra,  notes  (I),  (m), 

(0  Webb  V.  Rooke,  t  Sch.  &  Lef.  672 ; 
CompftflU  V.  WeiXher,  6  Yes.  678 ;  Whiih' 
cote  ▼.  Lawrence,  3  Ves.  740,  but  see  At* 
tomey'General  ▼.  Dudley,  Coop.  146 ;  1 
Mad.  Cb.  Pr.  114. 


(m)  Ckalmer  v.  Bradley,  iJac  &  Wilk. 
59. 

(n)  1  Mad.  Cb.  Pr.  415.  416. 

(0)  Miiward  y.  Earl  thanet,  5  Ves.  790, 
and  see  Gueti  v.  Humfray,  5  Vesi6l8,iiid 
1  Madd.  415  to  418,  for  instances  wboe 
relief  was  refused. 

[p)  AnU,  7 17,  note  iq),  and  719,  (H 
Iq)  Crqfton  ▼.  OrmsUy,  f  Sch.  &  Let 
604. 

V)-4fi*e,766,779. 

[1)  MuUins  ▼.  Townsend,  2  Dow.R.  K.S. 
430. 
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CHAPTER  X. 

or   THB  EBMBDIBS  TO  COMPBL  8PBCIF1C  RBLIBF   OR  PERFORM- 
•  ANCBf  AND  IN  PARTICULAR  OF  WRITS  OF  MANDAMUS 
AND  BILLS  FOR  SPECIFIC  PERFORMANCE. 


Of  Stbcific  RBLisr  in  general : 

I,  Respecting  the  Pshson,  and  Rights  of 

Persons. 
1.  At  Imw  in  general. 

Bj  Mandamus  fully. 
f .  In  Equity. 
5.  In  Ecclesiastical  and  other  Courts. 

II.  Respecting  Pkbsonal  Property. 

1.  At  Law. 

S.  In  Equity. 

5.  In  Ecclesiastical  Courts. 

4.  In  Prise  Courts,  &q. 


III.  Respecting  Rial  Property, 
1.  At  Law. 

{.  In  Equity. 

IV.  Bills  and  other  Proceedings  for  SrB- 

C1PIC  Perpobsiance. 

1.  The  General  Rules  and  PracUee 
as  to  Bills  for  Specific  Perform- 
ance of  Contracts. 

2.  Relating  to  the  Person. 

3.  Relating  to  Personal  Contrasts. 

4.  Relating  to  Real  Property.' 

5.  The  Practice  in  General. 

V.  Bills  to  Account,  &c. 


In  the  preceding  chapters  our  attention  has  been  confined  to  Of  Sp§cifie  Re- 
the  Preveniiom  q/*  Injuries,  and  although  we  have  examined  the  J![d  when,^and 
cases  where  a  party  may  escape,  or  be  rescued,  or  may  retake  ^^^'  "*^  '"> 
his  wife,  his  child,  or  his  personal  or  -real  property,  and  may  be  obuined, 
remove  imprisonment  by  habeas  corpus,  we  have  not  as  yet  '^jJ^Mhc**  T 
fuUy  considered  the  other  numerous  instances  in  which  a  party  son,  or  personal 
may  obuin  Sp^ei/ic  Relief  or  Specific  Performance.    We.wiU,  «""»P«>P«'^J- 
.therefore,  in  this  chapter  suppose,  that  an  injury  or  breach  of 
contract  is  complete,  and  that  the  party  injured  would  prefer 
epee{fie  relief  ox  performance  in  preference  to  mere  Compensa* 
tion  in  damagee  or  punishmeni. 

It  will  be  obvious  that,  in  many  cases  a  party  injured  would 
prefer  to  be  restored  to  precisely  the  same  situation  in  which 
he  stood  before  the  injury  was  committed,  or  to  be  placed  in 
Ma/ which  another  party,  for  valuable  consideration,  has  engaged 
he  should  be,  and  that  when  that  is  practicable,  it  is  the  best  mea- 
sure of  justice  to  enforce  it,  and  diat  the  merely  giving  damages 
in  lieu  of  the  restoration  of  the  person  of  the  relative,  or  of  the 
chattel,  or  the  land,  would  be  very  inadequate,  and  encourage  the 
rich  and  powerful  by  force  or  fraud  to  take  from  the  poor  his 
property,  and  then  merely  to  pay  him  the  value.  In  general  the 
common  law  action  o{  Detinue  or  Replevin  enables  the  owner  to 
recover  possession  of  the  specific  chattel  wrongfully  detained, 
and  a  Court  of  Equity  will,  upon  a  bill  filed,  also  compel  the  deli- 
very of  an  heir-loom  or  specific  legacy,  and  compel  the  perform- 
ance of  certain  substantial  contracts,  such  as  a  contract  to  convey 
land,  &c.  These  are  only  a  few  instances,  and  it  will  be  necessary 
-fully  to  examine  the  general  principles  and  rules,  and  some  of 
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CHAP«  X.    l£he  leading  instances  in  which  courts  will  interfere  and  afibrd 
aiEMBDi»»*ic.  *P®<5ific  remedies.   It  seems  expedient  to  arrange  the  subject  as 

in  other  instances,  viz,  as  relates  to  1st,  The  Person^  and  Per- 

-  Hetud  Rights  absolute  and  relative*  Sdly,  FersatuU  Property 
and  Contracts*  And  Sdly,  As  regards  RecU  Property :  under 
each  ^considering  the  specific  remedy  at  Law,  th«n  in  Eqmty, 
then  in  the  Ecclesiastical  and  Spiritual  Courts^  and  lastly  is  the 
Adnujzalty  or  Prize  Courts.  But  as  regards  the  remedy  by 
■M€mdamus  at  law,  or  by  bill  for  specific  performance  in  equity, 
these  being  of  great  practical  importance,  will  be  fuDy  con- 
sidered. 

I.  Respecting  J.  As  rCQpects  the  PcTSOn  and  the  absolute  rights,  the  spe^ 
solute  aiid'niii.  remedy  for  false  imprisonment,  we  have  seen,  is  a  writ  of 
^*'^*'  Habeas  Corpus,  or  summary  application  for  release  firom  im- 

prisonment. But  there  are  some  few  private  rights,  principally 
of  the  person,  the  violation  of  which  may  be  remedied  by  writ 
of  Mandamus^  the  nature  and  applieation  of  which  will  be  pre- 
sently stated. 

As  respects  the  Rehtive  rights  of  Pef^on^,  we  have  seen  ia 
If  hat  instances  Courts  of  Law  or  Equity  ^11  interfere  to  aSari 
specific  relief,  viz.  restoration  of  the  Person  of  the  Rehtive, 
whether  wife,  child,  apprentice^  or  servant,  and  which  is  usiia% 
by  writ  of  Habeas  Corpus,  {a)  But  a  guardian  may  obtaia  ro- 
fttoration  of  his  ward  by  petition,  without  filing  a  bUl.  (6) 

Formerly  also  a  contract  to  marry  might  have  been  speeijh 
cally  enforced,  but  at  length  the  legislature  wisely  considering 
that  the  greatest  misery  would  probably  ensue  ftxMii  a  foreed 
union,  enacted  that  no  bill  in  Equity,  or  suit  id  the  Spiritual 
Court,  shall  be  sustainable  to  eompel  marriage,  (c)  and  thepsfty 
complaining  of  a  breach  of  such  engagement  can  only  sue  at  law 
ibr  damages ;  and  even  then  the  contract  is  considered  so  pe^ 
sonal,  that  the  executors  of  a  female,  to  whom  a  promise  of  ais^ 
riage  has  been  made,  cannot  sue,  and  the  remedy  dies  with  the 
person,  {d)  But  if  the  contract  of  marriage  has  been  legally 
wmpieted,  according  to  the  lex  foci,  where  the  ceremony  wai 
^performed,  then  the  Ecclesiastieal  or  Spiritual  Couft  will  enforce 
specific  observance  of  the  resulting  duties,  by  entertakimg  s 
«uit  at  the  instance  of  the  husband  or  the  wife,  for  the  restikh 
tion  of  cot^ttgal  rights  r  and  though,  in  fact,  thepe  is  no  pos- 

«■ 

<«)  Ant4, 5B4  to  595.  433. 

.    (k)  Wright  V.  Na^,  5  Madd.  R.  77 ;  (4)  ChambtrUiM  v.  WiUiammn^ t  Alaule 

I  Newl.  Oi.  Fr,  211.  &  Selw.  408. 

(e)  4  Geo.  4,  V.  7^'i.  tr  i  1  B|«.  Com. 
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sibilUy  of  strictly  cooipelliiig  speoifio  perfoirinaiice  of  duCie»>  CHAP^  x« 
ftcoording  to  the  spirit  of  the.  sacred  vo^r,  yet  if  the  party  RBM"«'r&e. 
eontinue  disobedient  to  the  sentence  of  the  coulrti  he  or  she  will 
be  in  eontempt,  and  may  be  perpetually  iilipriioned  until 
observant,  and  instances  of  which  have  sometimes,  though 
irarely,  resulted  firom  the  proceeding.  Suits  of  that  nature  in- 
v<4veaU  the  questions  that  ean  arise,  not  only  upon  the  legality 
of  the  marriage,  but  ako  upon  any  collateral  question,  whether 
^  husband  or  the  wife  has.  by  adultery  or  such  gross  cruelty 
or  infiunous  conduct  forfeited  the  matrimonial  rights,  and  the 
ultimate  decree  will  depend  on  those  circumstances.  The  prac- 
tical mode  of  conducting  such  a  suit  will  be  fully  considered 
when  wfe  treat  of  the  jurisdiction  and  practice  of  the  Ecclesias- 
tical Courts. 

There  are^  aft  we  have  just  suggested,  some  private  rights,  what  Rights 
prinisipatty  of  the  Person,  the  specific  enforcement  of  which  ^^^^^^'^ 
may  be  secured  by  writ  of  Mandamus,  which  commands  the  enforced  bj 
completion  or  restitution  of  the  tight.    The  power  of  issuing  TjiinlheCot^ 
writs  of  Mamdanms  is  one  of  the  highest  and  most  important  of  K.  B. 
branches  of  the  jurisdiction  of  the  Court  of  King's  Benchi  and 
in  general  exduaively  beloi^  to  that  court,  (e)  and  figuratively 
it  has  been  treated  as  its  principal  flower,  and  it  may  be  amt- 
pared  to  a  BiU  in  Equity  for  a  specific  performance.  (/)    It 
is  used,  however,  by  that  court  prirw^aUy  for  pubUc  purposes, 
and  to  enforce  pe^rfonnance  of  public  Rights  or  Duties,  and 
generally  speaking,  it  is  issued  onfy  to  enforce  a  pubUe  B^ht 
or  a  pubUe  Drdy ;  and  therefore  the  court  will  not  grant  a 
mandamus  to  a  trading  corporation  at  the  instance  of  one  of 
its  mendl>ers,  to  compel  them  to  produce  thenr  accounts  lor  the 
piurpose  of  declaring  a  dividend  of  the  profits,  {g)  And  Abbott, 
C.  J.  said,   ^*  This  is  an  application  for  a  Mandamus  to  a 
tradmg  corporation,  at  the  instance  of  an  individual  member, 
to  eompel  the  directors  of  that  corporation  to  produce  thek 
accounts  and  divide  their  profits  :  it  is  in  effect,  an  application 
oa  the  behalf  of  on^  of  several  partners,  to  compel  hb  co- 
pastners  to  produce  the  account  of  profit  and  loss,  and  to  divide 
thdbr  profits,  if  any  there  be.    The  examination  of  the  accounts 
of  a  trading  company  may  be  efiectually  entered  into  in  the 
Court  of  Chancery,  but  this  court  is  a  very  unfit  tribunal  for 

^«)  A  mandamus  to  examine  wUncnei  damiia   will  b«  considered  in  the  next 

In  ladia,  0v<ni  bv  id  Geo.  5,  c  G3»  s.  44,  Tolome,    See  wlio  in  grneral,  S  Selw^n, 

and  If bicb  may  be  itaocd  at  the  instance  Ki.  Pri.  6th  ed.    1061 ;     Corojn.  Dig. 

.of  m  piaindff  or  defendant  out  of  any  of  Bfandamai ;  and  Intj^i^  on  Mandanias. 

this  coorti  at  Westmiater,  oonstitntes  a  (g)  Rex  v.  Bwnk  af^  England^  fl  Bar.  ic 

#4f»ipte  exceptiwu  AM.  6fC) ;   Rex  ▼.  London  Intwanee  (km^ 

(  f)  Andolejf  v.  Joye,  Popb.  176.    The  pinijf ,  5  B«r.  &  Aid.  899 ;  and  see  Amu, 

.acneral  practice  i^li¥«  to  wriu  of  man-  2  L4I.  Raym.  989« 
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CHAP.  X.     such  a  subject.    A  mere  trading  corporation  diffins  materially 
RtMSD»"&c.  ^^^  those  which  are  entrusted  with  the  jro««rfiiMe«^of  ciftiei 

and  towns,  and  therefore  have  important  pubUe  duties  to 
perform.  No  instance  has  been  cited  in  which  the  court  his 
granted  a  mandamus  to  a  corporation  Uke  the  present,  and  I 
think  we  ought  not  now  to  estabHsh  the  precedent."  And 
Ba3rley  J.  said,  **  The  court  never  grant  this  writ  except  for 
public  purposes^  and  to  compel  the  performance  of  pubSe 
duties.  This  is  an  application  at  the  instance  of  one  <tf  seve- 
ral partners  in  a  trading  company,  to  compel  his  co-partnen 
to  divide  their  profits ;  but  that  is  a  ttkete  private  purpose  and 
presents  a  fit  subject  for  enquiry  on  the  other  side  of  the  haU. 
There  is  no  instance  in  which  the  court  have  granted  a  math 
damns  to  a  trading  corporation ;  and  that  being  so,  I  dunk 
that  we  should  not  now  grant  it  for  the  first  time."  Nor  does 
a  mandamus  lie  to  an  Insurance  Company  to  transfer  sham 
standing  in  the  name  of  a  bankrupt  into  the  names  of  Us 
assignees.  (A)  But  if  there  be  a  public  duty  to  enibroe,  then 
the  Writ  may  be  directed  to  the  inhabitants  ofaparish,  in  case 
there  be  no  standing  officer,  (t) 

However,  a  writ  of  mandamus  does  operate,  and  most 
powerfully  and  extensively,  in  afibrding  specific  relief  and 
enforcing  some  Private  Rights ,  when  they  are  wiAheld  by  a 
PubUc  Officer i  (j)  and  though  principally  for  the  a€bnissien  or 
restitution  to  a  Public  office^  yet  it  extends  to  other  rights  of 
the  person  or  property. 

It  is  another  general  rule,  that  this  writ  is  only  to  be  issued 
where  the  party  has  no  other  specific  remedy  ;  and  for  that  rea- 
son the  court  refused  a  mandamus  to  a  bishop  to  license  a 
curate,  because  the  latter  had  another  specific  remedy  by  quan 
impedit,{k)  And  on  the  same  ground  a  mandamus  to  iht 
bank  to  transfer  stock,  was  refused,  because  the  party  might 
recover  the  value  in  an  action  of  assumpsit.  (/)  And,  although 
in  the  case  of  a  clear  public  right,  if  it  be  important  to  prevent 
great  and  immediate  public  damage  or  inconveniehce  to  many 
persons,  that  the  court  should  immediately  interfere,  as  in 
case  of  a  public  bridge,  or  other  work,  being  in  a  very  dan- 
gerous state,  and  requiring  immediate  repair  or  support,  if 
there  be  no  doubt  respecting  the  obligation  to  repair,  a  maik 
damus  may  be  issued,  although  there  be  another  remedy  by 

(k)  Rtx  V.  London  Auuranee  Company j  Bank  of  England,  Dougl.  5lt6 ;  and  see 

1  Dowl.  &  R.  510  ;  5  B.  &  Aid.  899,  S.C.  Rex  ▼.  Jntikm  rf  Cembrid/fnhvre,  Id.  3t5; 

(»)  Z^  V.  Wix,  2  Bar.  &  Adolp.  197 ;  Rex  ▼.  Bristol  Dock  Comptmy,  M.  M  Geo. 

and  Rex  v.  Greenwieh,  S.  P.  3,  S.P.;  Seiwyn,  Ni.  Fri.  6Ui  ed.  107t. 

(j)  Per  Bailer,  J.  in  Rex  ▼.  Bkhap  of  (k)  Rex  v.  BUkop  ^  OmUr,  I  Tern 

CheUer,  1  Term  Rep.  404 ;   Re*  v.  BSarq,  Rep.  596. 

of  Stafford,  3  Term  Hep.  $59;  Ret  v.  <0  K«rv«  fiaiifc^&ir'^wl,Doiigl.5l9. 
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indictiiient*  (m)    Yet,  if  the  right  or  the  obligation  be  doubtful,     chap.  X. 
the  court  will  refuse  the  writ,  and  leave  the  prosecutor  to  pro-  r.mewm' &c. 

ceed  by  indictment  («)    And  in  general,  to  induce  the  court  to  ^ 

interfere,  there  must  be  not  only  a  specific  legal  right,  but  also 
the  absence  of  any  other  specific  legal  remedy,  in  order  to 
found  an  application  for  a  mandamus,  (o) 

Further,  it  is  not  be  considered  a  writ  of  Right,  (p)  but  it  is 
in  the  discretion  of  the  court  to  grant  it,  and  as  no  writ  of  error 
Hes,  it  is  a  jurisdiction  to  be  exercised  with  great  caution,  {g) 

Another  rule  is,  that  the  court  will  not  interfere  by  manda- 
mus after  considerable  delay,  and  where  the  party  applying  for 
it  has  slept  on  bis  right,  and  allowed  perhaps  other  rights  to 
grow  up ;  or  a  disposal  of  the  fund  out  of  which  the  claim 
<MBght  originally  to  have  been  perfected.  And  therefore,  where 
aUotments  were  set  out  under  an  inclosure  act  to  a  party 
claiming  them,  and  possession  given  in  or  about  1817,  and 
there  was  no  road  to  them,  nor  any  access  but  through  allot* 
ments*  made  or  land  sold  under  the  act  to  other  persons,  on 
motion,  twelve  years  afterwards,  (vis.  in  1829),  for  a  mandamus 
to  the  commissioners  (who  had  not  yet  published  their  award) 
to  set  out  an  occupation  road  to  the  first  mentioned  allotments, 
the  court  held  that  the  application  came  too  late;  and 
Bayley  J*  mentioned  a  case  (r)  where  a  motion  was  made  in 
1813  for  a  mandamus,  directing  the  commissioners  under  a 
canal  act  to  cause  a  jury  to  be  summoned  and  compensation 
assessed  for  lands  taken  in  1799,  and  the  court  said  the  appli* 
tion  came  too  late,  (s) 

As  respects  the  Rights  to  Offices  of  a  public  nature,  and  the  The  gefi«ral 
Duties  of  certain  officers  and  personages,  standing  in  certain  ^ritsof  Manda- 
situations,    the    possession  of  the   right    on  the  one   hand,  mus  principally 
and  the  observance  of  the  duty  on  the  other,  will  be  enforced  Righ^nd^pu! 

by  this  writ  of  Mandamus,  and  as  the  instances  are  numerous,  ties  of  penona. 

JL !  (0 

(»)  A<9P  ▼•  S€tem  and  W^  RaUway  SMaDle&  S.  8(),81 ;  Caftes  of  Mag.  SB. 

Ctmwmy,  3  Bar.  &  Aid.  646,  where  A  bbott  (n)  Rex  ▼.  Ccrporathn  tf  Pli^outh,  and 

C.  f.  taid,   **  If  an  indictment  had  been  caie  there  cited ;  and  tee  Weale  ▼•  WeU 

a  ramedv  9qHMUy  convenient,  beneficial,  Middlaei  Water  IVarki,  1  Jac.  &  W.  SdS, 

and  ai  effectual  at  a  mandamus,  I  should  970, 373 ;  as  to  the  refusal  of  specijie  per* 

have  been  of  opinion  that  we  ought  not  formoHce,  pott. 

to  pa(it  a  mandamus;  but  I  think.it  it  (o)  Per  Lord  Ellenborough,  C.  J.  in 

perfectly  clear  that  an  indictment  is  not  Heir  t.  Archb.  rf  Caraerbury,  8  East,  'i19. 

anch  a  remedy,  for  a  eofporaUan  cannot  (p)  Per  Athurtt  J.  in  nex  v.  Cammit- 

be  compelled  by  indictment  to  reinstate  uanert  of  Excite,  2  Term  Rep.  3ti5. 

the  road.    The  court  may  indeed,  in  case  (9)  SeUyn,  Mi.  P.  6th  ed.  106«. 

of  conviction,  impose  a  fine,  and  tliat  fine  (r)  The  Km  ▼.   The  Stainfarth  and 

roa^  be  levied  by  dittrett,  but  the  corpo*  Keadky  Canal  Company,  1  M.  Ac  S.  3tf. 

ration  may  tobmit  to  the  payment  of  tlie  (1)  Rex  v.  Cammiaumenof  Cadcermouth 

fine,  and  refute  to  reinttate.the  road  ;  and  JncUmtre  Act,  1  Bar.  it  Adoph.  378,  380. 

atalieventta  contiderable  delay  may  take  (t)  See  in  general  Com.  Dig.  Manda- 

phMx.    The  remedy,  theiclbre,  it  not  to  not;  2  Rol.  Ab.  Rettitutiou ;   Selwyn, 

eilectoal  at  that  by  mandamut,**   And  see  N.  P«  6  ed.  106% ;   Impey's  Mandamus, 
also  Rtx  ^.CemwUaumersrfDtan  Jncbture, 
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CHAP.  X. 
Mahdamus. 


Alphabetical 
list  of  iiifttances 
in  wliicb  a  Man> 
damos  will  or 
will  not  be 
iMoed. 


it  it  expedient  to  enumeratei  in  the  Ibliowing  alphabetieal  tMe, 
some  of  the  principal  instancea  when  the  Court  of  Kjng*a 
Bench  will  grant  or  refuse  a  mandamus. 

AccomUs,  enforcing  delivery  of»  &c.  (See  Churehmmrdmu 
and  Operseer^f  poH^  806.) 

Administration  and  Probai€*  (See  Ptobate^  po$t^  806.) 

AdmUsion  and  Admittance,    (See  Copy  hold  post,  794^  end 
Officer,  post,  798.) 

Alehouses.   (See  lAcenseSi  post,  798.) 

Appeal.     (See  Justices,    Overseers,   Rates,  and  Sesnams^ 
post,  804) 

Apprentices. — ^The  writ  lies  to  Mayer  of  a  Corporation  to  adut 
an  apprentice  to  his  freedom  when  he  has  a  right  by  aeroJoe^ 
although  he  had  broken  his  covenant  not  to  marry;  («)  ao  tke 
writ  lies  to  inrol  indentures  in  proper  cases,  bat  not  otbeiw 
wise,  (e)  But  when  the  binding  or  service  of  a  notary's  dtfk 
has  been  insufficient,  a  mandamus  to  the  scriviners'  compnay 
to  admit  him  to  practise  as  a  notary  was  refused,  (jr)  And  a 
mandamus  requiring  the  admission  of  an  attorney  to  practise  io 
an  inferior  court  should  be  to  examine,  and  if  fit  to  adnn^  awl 
not  absolutely  to  admit,  {g) 

Arbritration  and  Award. — These,  when  under  a  pofalic  act, 
may  be  enforced  by  mandamus,  but  otherwise  not.  (z) 

Books  and  Documents.  (See  Overseers,  post,  801.) — ^The 
writ  issues  to  compel  a  removed  clerk  to  deliver  np  books  of  a 
public  corporate  company ;  (a)  and  to  compel  overseers  to 
deliver  up  parish  books  to  their  successors,  {h)  but  it  was  le^ 
fused  'to  new  churchwardens  against  the  old,  on  the  ground 
that  the  right  might  be  tried  by  an  issue  at  law ;  (c)  and  in  the 
case  of  a  vestry  clerk,  he  might  maintain  trover ;  (d)  nor  wiB  it 
lie  to  compel  an  attorney  and  steward  to  deliver  up  docu- 
ments, (e)  Though,  at  the  instance  of  the  lord  of  the  manor, 
or  of  the  judge  of  a  courts  a  mandamus  might  issue  to  compel 
the  steward  or  officer  to  deliver  up  the  court  n^  records,  and 
proceeding,  because  the  immediate  production  of  them  n4ght 
be  essential  to  the  public.  {J')  (See  fhrther,  Inspeetkm,  past, 
810,811.) 


(tt)  Towiumd*h  CMe,  1  Lev.  91 ;  Sir  T. 
Ra^ra.  69,  S.  C, 

(v)  Rex  ¥.  Martkall,  fl  T.  R.  f . 

(.r)  Rex  V.  Seriveneti'  Company,  10  B. 
&C.511. 

(tf)  Rex  ▼.  Yt*rk,  S  B.  &  Adolp.  790. 

(x)  Over  Ketld  InehKure  Act,  and  Rex 
r,  Wtahlfrooke,  7  Do%»l.  &  R.  ««t ;  Tidd, 
9  cd.  844.  po$tt  796.  n.  (v),  805. 

(a)  Res  V.  Wilnhnan,  «  Stni.  879. 

(6)  Rci  V.  CUtpham,  1  Wils.  505,  pM. 


(e>  Rm  w.  Sh90t9  Mod.  Om^  98;  tad 
see  Aium,  S  Chit.  R.  f55. 

(4}  Afim.  t  CMl  R.  95a,piMt,8lSh  («). 

(e)  C^da  ▼.  Bflnwr,  6  But,  40*. 

(/)  Rar  V.  iHgntm,  1  Bla.R.SO ;  SMm 
V.  Mayrt»  ST.  R.  t75 ;  Oetfmt  Ckriuiid- 
^ge,  6  Taont  105,  S.C;  Bcr  vb  Erk,  S 
Barr«  1197 ;  and  aee  Rar  v.  Bmkttm^  1 
Stra.  6fl ;  MenkglCs  Qpm,  t  Bla.  9it; 
Ex  parte  Grmbk,  5  TattBl.  SII6;  TMd, 
9Ui  cd.  87. 
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Burial  will  be  enforced  by  numdamus,  but  not  burial  in  ^ 
particular  place  or  manner,  (g) 

Case,  Special — The  statement  of  this  may  be  compelled  by 
mandamus^  when  the  sessions  agreed  that  there  should  be  a 
casC)  unless  it  should  appear  that  there  would  be  no  utility  ia 
stating  it.  (/i)  But  unless  the  sessions  have  agreed  to  state  a 
case,  they  are  not  bound  to  grant  it*  (0 

Church  and  Church  Rates. — In  general,  no  writ  lies  to 
compel  the  making  of  a  rate,  because  such  a  rate  is  of  ecclesi- 
astical jurisdiction.  But  a  mandamus  may  issue  under  the  10th 
Annci  c.  1 1,  sect.  1^1,  to  assemble  a  meeting,  and  to  inquire  and\ 
agree  whether  it  is  fit  to  make  a  rate.  (A) 
.  Churchwardens.  (See  Officers,  post,  798.)~The  writ  lies  to 
swear  in  a  churchwarden,  (/)  and  this,  although  the  ministerial 
oiBcer  has  been  inhibited  by  the  bishop,  (m)  And  though  in  one 
case  a  mandamus  to  the  cliurchwardens  of  St«  Botolph,  Bishops- 
gate,  commanding  them  to  call  a  vestry  meeting  in  Easter  week  to 
elect  new  churchwardens  was  refused,  as  there  was  no  instance 
of  such  a  mandamus,  and  the  court  could  not  take  notice 
who  had  the  right  to  call  the  vestry,  and  consequently  could 
not  know  to  whom  it  should  be  directed.  (f>)  But  in  a  subse? 
quent  case  the  court  granted  a  mandamus  to  the  inhabitants  of 
a  parish  liable  to  contribute  to  the  church  rate,  to  meet  and 
assemble  together,  with  the  minister,  to  elect  churchwardens,(o) 
and  a  churchwarden  may  by  mandamus  be  compelled,  upon 
showing  special  reasons,  to  produce  his  accounts  to  a  party,  ia 
pursuance  of  17  Geo.  2,  c.  S8.  (p) 

Constable* — The  writ  may  be  issued  to  compel  the  hearing 
an  appeal  against  a  coustabWa  account,  under  18  Geo.  3,  c.  S5, 
8.  5,  but  only  when  a  majority  of  the  overseers  concurred 
in  the  appeal,  {g) 

Conviction. — A  mandamus  will  be  issued  to  compel  justices 
to  set  out  the  evidence  in  their  Conviction,  as  directed  by  3 


CHAP.  X. 

Mandamus. 


(g)  Pptt,  806. 

(k)  Rex  V.  Pemhrohethire^  S  Bur.  & 
Adolp.  591  ;  Rex  v.  Effingham,  lU.  593, 
n»U*  (tf);  and  s^e  Buru's  J.,  Poor,  786 
to  789.  8i9. 

<t)  Rn  V.  Darley  Abbey,  14  East,  285 ; 
Burn's  J.,  Poor,  786. 

(k)  Ret  ?.£(.  Margwret*$t  Wmmhuter, 
4  Maiile  &  Sel.  250,  and  poU,  800,  n,{h), 
80'^,  B.  (x). 

(0  PoU. 

(»)  Rex  r.  Simpion,.  Selwyn,  N.  P* 
Mandamns,  1061,  note  1 ;  Atum.  1  Ventr. 
115. 


(n)  An€in.  1  3tra.  686 ;  but  see  Rex  v. 
Wix,  9  B.  aad  Adolp.  196  ;  and  see  next 
case,  that  new  citurcliwardens  and  over- 
seers may  b^*  iDandamus  be  compeUed  to 
summon  a  meeting  of  inhabitants  for 
estabti:^hing  a  select  vestry* ;  Rex  ▼.  l/miem 
X  B.  &  Adolp.  506. 

(o)  Rex  V.  Wix,  2  B.  &  Adolp.  197 ; 
post,  804« 

(p)  RexT,  Clear,  4  B.  &  Cres.  899; 
7  D.  &  R.  59S,  S.  C. ;  when  not.  Rex  ▼, 
SmaUifiece,  S^  Cliit.  Rep.  288. 

(9)  Rex  V.  Manckttter,  1  Dowl.  &  B, 
454. 
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CHAP.  X.     Geo.  4,  C.S3,  s.  1,  when  that'act  applies,  (r)  Bot  not  to  enforce 
^^^"^""'^    a  conviction  doubtful  in  vaHdity.  (#) 

Copyhold. — ^This  writ  lies  to  the  lord  and  steward  of  a  manor^ 
to  compel  an  admission  to  copyhold.  Thus,  if  the  lord  of  a 
manor  refuse  to  admit  a  purchaser,  or  a  devisee,  or  even  an  heir  to 
copyhold,  a  mandamus  may  be  issued  to  compel  him,  (0  though 
the  lord's  remedy  to  compel  admittance  and  payment  of  the  fine 
would  be  by  proceedings  for  a  forfeiture,  quousque  the  fine  paid^a) 
A  bill  in  equity  also  may  be  filed  to  compel  a  lord  to  hold 
courts  and  admit,  and  that  appears  to  have  been  originally  the 
only  proceeding,  but  ultimately  courts  of  law  assumed  juris* 
diction,  and  now  almost  exclusively  exercise  it.  (x)  But  no 
J9tction  at  law  can  be  supported  against  the  lord  for  refiuing  to 
admit,  (y)  though  probably,  when  the  lord  of  a  manor  has 
perversely  refused  admittance  after  proper  fi^rmal  request,  the 
court,  under  the  recent  act,  would  subject  him  to  pay  the 
costs  of  the  application,  (z) 

Corporation*  (See  C^ffieers,  post,  798.) — The  writ  issues  to 
compel  the  filling  up  o{  vacancies  in  a  corporation  consisting  of  a 
definite  number,  and  which  by  deaths  of  burgesses  might  other- 
wise become  extinct,  and  which  is  a  proceeding  expedient  more 
frequently  to  be  adopted  ;  (a)  so  to  fill  up  vadincies  or  compel 
serving  corporate  oflSces ;  (6)  and  this,  although  the  party  has 
paid  a  fine,  the  payment  of  which  does  not  exempt,  (c)  and  it 
lies  to  compel  the  proceeding  to  a  new  election,  when  tiie 
former  was  clearly  colourable  and  void,  {d)  But  the  Court  of 
King's  Bench  will  not  issue  a  mandamus  to  compel  a  mayor  to 
put  a  resolution  to  repeal  certain  bye-laws,  there  being  no  pre- 
cedent for  issuing  a  writ  in  such  a  case,  (e) 

Courts. — ^When  it  is  a  duty  to  hold  a  court  for  the  benefit  of 
suitors,  it  may  be  enforced  by  mandamus,  (/^  and  this  even 
as  to  the  place  of  holding ;  (g)  and  the  writ  may  be  issued 

(r)  In  th€  matter  cf  Ris»  4  Dowl.  &  R.  *      (a)  Rex  ▼  Kanrieh,  1   Bar.  &  Adolp. 

^f, RexT.  MarA,U,f€0',  BTiA  9ee**Ju^  SlO;  and  Ret  ▼.  Grmmpound,  6  T.  K. 

ticet"  and  Rex  v.  Wamford,  5  Id.  489.  SOI ;  Case  Town  of  Nottingham,  S  SeUjo, 

(i)  Rex  V.  Brodtrip,  5  B.  &  Cr'es.  «S9;  N.  P.  107t. 

7  D.  &  R.  861 ;  Rex  v.  Robnuon,  fl  Smith,  (6)  Rex  ▼.  IMmid,  3  M,  &  8.  ISi. 

^74:    Rex  v.  Buckinf^hamihire,  1  Bar.  &  (c)  Rex  v.  Bower,  1  B.  &  Cret.585; 

Crei.  485  ;  «  D.  &  R.  689.  <  Dowi.  &  R.  842,  S.  C. 

(0  Rex  V.  Rennett,  t  T.  R.  197  ;  Rm  (d)  Rex  ▼.  Cambtidge^  4  Burr.  fOOS ; 

▼.  Brewen'  Company,  3  B.  &  Cret .  I7f  ;  Ru  v.  Bedford,  1  Eaat,  79. 

4  D.  &  R.  49t,  S.  cf. ;  ante,  361 ;  and  »ee  (e)  Rex  v.  NewcasUe,  3  B.  &  Adolp. 

infra,  note  (ft).  t5«. 

(u)  i4nf^3Sl.  (/)  Rex  v.  Hattmgt,  5  Bar.  &  Aid. 

(<)  1  Mad.  Cb,  Pr.  foS,  2.54;  Moor  692 ;  i  D.  &  R.  148 ;  B«r  t,  Hmeerhtg, 

^       V.   Huntingdm,  KeU.   12  ;   Co.  Cop^i.  2  D.  &  R.  176,  n  ;  5  B.  &  C.  691. 

sect.  39.  {g)  Her  r.  IteheeUr,    2  D.  &  R.  727 ; 

0  King  V.  Coggan,   6  East,  431;  1  Rex  v.  Grantham,  1  Wils.n6;  and  sec 


Mad.' 


Cli.  Pr.  254.  poetf  795,  tit.  Inferior  Courts,  &c. 

(t)  1  Wm.  4,c.  21,  sect.  8. 
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to  compel  the  holding  of  a  copyhold  court,  to  aceept  a  sur- 
render. (A) 

CoiU  (and  see  Overseers.  Rate.) — Unless  the  power  to 
award  costs  be  dear  the  court  will  refuse  a  writ  of  mandamus 
to  levy  a  rate  for  the  costs  incurred  in  defending  actions  for 
damages  done  by  riotous  assemblies  under  the  67  Geo.SyC.  19, 
s.  88.(t) 

Court  Rolls.    (See  Inspection,  post,  8 10,  8 11 .) 

Dissenters. — A  mandamus  lies  to  justices  to  register  and 
certify  a  dissenting  meeting-house,  (/r)  and  to  admit  a  party  to 
take  the  oaths  in  order  to  become  a  teacher  of  a  dissenting 
congregation.  (Q 

Distress.  (See  Inferior  Courts,  &c.) — A  mandamus  lies  to 
compel  the  backing  of  a  distress  warrant  into  another  county 
under  35  Geo.  3,  c.  101,  s.  2,{m)  but  not  to  issue  a  distress 
warrant  if  the  legality  of  the  conviction  be  doubtful.  (») 

Evidence, — A  mandamus  may  be  issued  at  the  instance  of 
the  plaintiff*  or  defendant  to  examine  witnesses  in  India  under 
18  Geo.  8,  c.  68,  s.  44.  (o)  But  not  to  compel  a  magistrate  to 
produce  depositions  to  an  intended  prosecutor  for  perjury,  but 
the  magistrate  must  be  subpoenaed,  (p) 

Highways.    (See  Surveyor,  post,  804.) 

Inferior  Courts  and  Judges  thereof,  and  Justices  of  Peace, 
amd  other  Ministerial  Officers,  to  proceed  aecor^g  to  their 
respective  duties. — Thus  this  writ  issues  to  compel  justices  to 
give  judgment  on  an  information  of  seizure ;(;)  to  hear  an  ap- 
plication of  journeymen  millers  to  make  a  rate,  or  the  hearing 
of  any  other  matter  which  they  are  required  by  statute  to 
hear,  although  upon  the  hearing  they  might  decide  as 
they  think  fit.  (r)  So  to  hear  a  complaint  respecting  non-pay- 
ment of  a  church-rate,  though  they  might  determine  as  they 
think  proper,  {s)  So  if  the  sheriff^  or  his  deputy  neglect  to 
enter  a  plaint  in  replevin,  in  the  county  court,  for  damage  fea- 
sant, the  Court  of  King's  Bench  would  compel  him  by  manda- 
mus, though  not  by  a  summary  motion.  (#)  So  where  a  statute 
directs,  that  justices  of  the  peace  shall  make  compensation  to 


CHAP.X. 

Mandamus. 


{h)  Rex  ▼.  Boughttff  1  Bar.  &  Cres. 
565. 

(0  Rex  V.  Lynn,  3  B.  &  Crei.  147  ;  4 
D.  fie  R.  778,  S.  C.  See  the  prewnt  act 
7  fie  8  Geo.  4,  c.  31,  which  now  provides 
modes  of  reiroborsement. 

(k)  Rex  V.  Derbu,  4  Burr.  1991. 

(0  Peake's  cote,  6  Mod.  310;  2  Salk. 
57«,  S.  C. 

(m)  Rix  ▼.  Kynastan,  1  East,  117. 

(a)  Rex  ▼.  Robin»n,  t  Sroith't  R. 
V4i  aiitf,  794,  iiulc  (f). 


(o)  GriUard  v.  Hague,  1  Brod.  fie  B. 
319;  4  Moore,  313.  S.  C. 

(p)  Ex  parte  Bedford,  1  Chit,  R.  tt7 ; 
but  see  Rex  v.  Smith,  1  Stra.  126  ;  Welih 
▼•  Richards,  Barnes,  468. 


(q)  Rex  V.  Tod,  1  Stra.  530. 


Rex  V.  Kent,  14  East,  395;  Rex  ▼. 
Cumberland,  1  M.|fic  S.  190. 

(«)  Rex  ▼.  WrottesUtf,  1  B.  fie  Adolp. 
648. 

(t)  Ex  parte  BoyU^  t  Dowl.  fie  R^l.  IS. 


796 


spsoiPic  neicBiMBS  and 


CHAP.X. 


the  slieriff  in  lieu  of  abolished  gaol  fee%  the  making  such  eon^ 
pensation  will  be  enforced  by  mandamus.  (f#)  So  to  conndb- 
sioners  of  bankrupts^  to  issue  their  warrant  for  further  ezsni- 
natioa.(a:)  So  to  arbitrators  under  a  canal  act  to  appoint  «a 
umpire  as  therein  enjoined. (y)  To  a  visitor  to  hear  an  appeal 
and  give  some  judgment,  (sr)  So  to  compel  an  inferior  court  to 
give  judgment9(a)  but  not  to  grant  a  new  trial  unless  the  foma 
were  a  nullity,  (d)  To  a  canal  company  in  a  local  act  to  aness 
the  value  of  land  taken  by  them»  pursuant  to  provisions,  and 
make  recompense,  provided  the  application  be  made  within  a  res* 
sonable  time,  but  otherwise  not.  (c)  So  a  mandamus  to  jnstioa 
may  be  issued  to  compel  them  to  allow  the  expenses  sustained  bj 
an  appettant  parish  in  keeping  a  poor  person  from  the  time  of 
his  removal  tiD  the  order  of  removal  was  discharged»(^snd 
the  writ  also  lies  to  compel  the  warden  of  a  calle^  to  aflix  tbe 
corporate  seal  to  an  answer  in  chancery«(«) 

N^gtUive.'^B^^  the  writ  viU  not  be  granted  unless  the  ad 
required  to  be  done  be  clearly  within  the  act  or  duty  to  be 
performed^  (/)  nor  to  perform  an  act  which  might  render  the 
justices  liable  to  an  action,  the  issue  of  which  would  be  dimbt- 
ful,  though  it  would  be  otherwise  if  there  were  no  probabili^ 
of  such  liability,  (g)  Nor  will  it  lie  to  dismisran  appeal|(A)  nor 
to  re-hear  an  appeal  against  an  order  of  removal  after  judg- 
ment  given  at  sessions,  though  it  might  be  otherwise  if  so 
judgment  had  been  given,  (t)  Nor  will  it  issue  to  compel  jnstioei 
to  come  to  any  particular  prescribed  decision,  (/r)  But  if  ^ 
session^  should  erroi^ously  dedde  that  they  have  no  jurisdic- 
tion when  they  had,  and  on  tlvit  account  dismissed  the  appeal, 
then  a  nuindamus  lie&.  (k)  Nor  will  the  writ  issue  to  conpd 
the  re«hearing  of  an  appeal  unless  where  the  evidence  on  hesr- 
ing  one  side  had  been  iokMy  rejected,  for  that  would  be  in  effict 
the  same  as  if  the  appeal  had  not  been  heard  at  all  ;(Q  nor  will 


(u)  Ttet  r.Middleiex, 3  B. &  Adolp.  100. 

(r)  in  r€  Bromley,  5  Duwl,  &  R.  S10» 
and  poU,  805,  806. 

(y)  Rex  T.  Gcfxinch,  3  Smith's  R.  388. 

1%)  Rex  X.  Ely,  b  T.  R.  475 ;  Rex  v. 
Lincoln,  2  Id.  3.38 ;  Kex  v.  Bury.  Id. 
S46  J  Rex  V.  Worcester,  4  Maulc  &  S.  41 5  ; 
when  not.  Rex  v.  Conynkam,  5  B.  &  Aid. 
885 ;  1  Dowl.  &  R  599. 

(a)  Brook  v,  Even,  1  Sin.  113  ;  Es 
parte  Amhertt,  T.  Rayni,  S14;  £r  parte 
Morgan,  t  Chit  R.  <50. 

(frl  £x  parte  Morgan,  9  Chit  R.  f50. 

(e)  Rex  T.  Stairfard,  1  Maule  k  Sel.  3«. 

( <f)  St,  Mary't,  ^^ottingham,  v.  Kirkling' 
tarn,  i  Sess.  Cas.  67. 


(0  Rex  V.  Windham,  Cowp.  377;  Rn 
▼.  Cambrulgt.  9  Burr  1647. 

(/)  Rex  r.  Haywanl,  1  M.  &  S.  6fi, 

(g)  Rex  V.  Bucfdnghamthire,  1  Bar.  & 
Cres.  485;  f  Dowl.  &  R.  809,  S.C.; 
Rex  V.  JRodiiison,  f  Smttli,  ^4;  ffof. 
Broderip,  5  B.  &  C.  239;  7  D.  &  R. 
86l    S  C 

(h)  hei\.  Wilu,  t  Chit  R  fSf. 

(0  Rex  ▼.  Leieetterikire,  1  M.  &  9. 
444;  R«rv.C<n7ianNm,  4B.&Ald.86. 

(k)  Rex  V.  Middtem,  4  B.  &  AM.  298; 
Rex  V.  Worcertenhire,  I  CbH.  R«  649. 

(0  Rex  T.  Carnarvon,  4  B.  &  AM.  U, 
88;  Rex  ▼.  Middleeex,  Id.  f96;  Btt^, 
GUmeestershire,  1  B.  &  Adolp.  1*  5« 
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it  lie  to  review  a  decison  on  the  gromd  tb«t  they  hiid  eeetie  to 
a  wrong  decision ;  (m)  nor  if  a  party  have  omitted  to  give  anjf 
notice  of  appeal  against  a  conviction,  and  on  that  acoouot  his 
appeal  has  been  dismissed  ;  (n)  nor  if  a  petition  has  been  heard 
and  considered  although  witnesses  tendered  were  not  eoca- 
mined  ;(o)  nor  to  compel  justices  to  proceed  upon  an  order  of 
removal  which  they  had  previously  by  order  superseded  ;(|i) 
nor  to  compel  justices  to  proceed  where  they  could  not  legally 
do  so  on  account  of  a  defect  in  their  proceedings; (17)  nor  to 
regulate  the  practice  of  the  quarter  sessions  unless  it  appear 
to  be  mamfiistly  wrong  or  unjust ;  (r)  nor  to  oompel  a  bishop  to 
Btate  his  reasons  for  refusing  to  admit  a  party  as  deputy  register 
of  a  diocese ;(«)  nor  to  oompel  the  mayor  of  a  town  corporate 
to  propose  a  resolution  for  repealing  certain  by-laws,  apd  which 
he  had  refiised  to  pot.(<) 

Not  when  the  Power  toae  Diecretionarp.^^When  justices 
have  discretionary  power  the  Court  of  King's  Bench  will  not 
inteHere^  as  in  granting  ^feAotif^  LicenseeXu)  and  the  same  rule 
applies  to  other  persons ;(«)  nor  to  compel  justices  to  aHow  an 
item  in  a  coroner's  aooonnt  ;(y)  nor  even  to  compel  a  justice  or 
judge  to  come  to  a  particular  decision  ;(a)  nor  to  make  an  order 
of  maintenance  on  a  particular  parish ;(»)  nor  to  oompel  ae»* 
sions  to  hear  an  appeal  when  out  of  time  and  where  they  in 
their  discretion  refused  a  postponement; (a)  nor  to  compel 
sessions  to  give  reasons  for  their  judgments  or  make  any  special 
entries  upon  their  records  ;(i)  nor  in  general  to  juadces  to 
assign  their  reasons  for  their  decisiQB.(c)  And.though  when 
the  sessions  upon  delivering  an  appeal  on  a  settlement  eafleliave 
granted  a  case  and  none  has  been  stiited,  the  couvt  wHl  under 
some  circumstances  direct  a  mandamus  to  the  juaticea  who 
heard  the  appeal  to  state  a  CBae,{d)  they  will  not  do  so  where 
it  is  clear  that  such  a  proceeding  oouhl  lead  to  no  result ;  as 
where  the  chairman,  in  consequence  of'  his  own  opinion  and 
that  of  the  court  upon  the  facts  differing,  refused  to  sign  any 
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(m)  Rex  V.  Wwcesterthire,  1  Chit  R. 
649,  Rex  ^,  Judice,  1  Chit.  R.  164. 

(fi>  Ru  ▼.  Oxfwrdthin,  1  M.  &  S.  446. 

(«)  A«9t.  Cumberixnd,  1  M.  &  S.  190; 
Rix  ▼.  Kent,  14  East,  593. 

(p)  Rex  ▼.  Iferfoih;  1  Dowl.  &  R  69. 

Iq)  Rm  ▼.  IAneolfMr§,  d  Bar.  &  Cres. 
549. 

(r)Rtt  ▼.  Eseex,  t  Chit  R.  385. 

(«)  Rex  V.  Olmuettee,  9  B.  &  Adolp. 
158 ;  Rex  v.  London,  13  £••(,  419;  Rex 
V.  Devm,  1  Cbtt.  R.  34;  Rexr.  London, 
S  3..&  Adatp.  S*5. 

(0  Rex  V.  Newcastle,  3  B.  &  Adolp. 
S5^ 

(tt)  GiUiU  caae,  2  Stra.  881. 


(x)  Rex  V.  Chetter,  1  M.  &  S.  101 ; 
Rex  ▼.  FieeihPeld,  fl  Ckit  R.  f51 ;  Ret  ▼. 
Gbucetter,  t  B.  &  Adolp.  163,  par 
Hirke,  J. ;  poet,  800.  n.  (6). 

(y)  Rex  ▼.  Kent,  11  £aat,  tf9. 

(t)  Rex  T.  Middleeex,  4  B.  &  Aid.  t9a. 

(a)  £x  parte  Becke,  3  B.  &  Adolp^ 
704. 

(b)  Rex  V.  Devon,  1  Chit.  R,  34 ;  Ka* 
y.  Ijondon,  3  B.  &  Adolp.  t55w 

(f )  South  Cttdherif  v.  Rraddeio,  S  Salk. 
607  ;  Rexyr.  Devon,  1  Chit  R.  34. 

(d)  Rex  V.  Pemhrohetkire,  S  B.  &  Adolp. 
391  ;  Rex  v.  Effingham,  Id.  393,  in  Bote*, 
wlicre  tae  a  tuggcation  how  the  jiNticet 
are  to  proceed  hi  ilaiing  the  case. 
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Statement  but  one  which  wonld  have  excluded  the  prait  of  lav 
relied  upon  by  the  party  demanding  the  ca8e,(e) 

Inspection  of  Court  Rolls,  ^c.  (See  post,  810,  811;  and 
see  Books,  ante,  798.) 

License. — No  mandamus  will' be  issued  relating  to  the  grant- 
ing a  license,  as  to  re-hear  an  application  for  an  alehouse 
license  which  justices  had  refused,  although  it  was  suggested 
that  their  refusal  proceeded  from  a  mbtaken  view  of  their 
jurisdiction,  {f) 

Manor.  (See  Copyhold{g)  and  Inspection,  post,  810, 811.) 

Oaihs.  (And  see  Officers  and  Overseers.) — A  mandamus  lies 
to  justices  to  admit  a  person  to  take  the  oath,  &c.  in  order  to 
be  teacher  of  a  dissenting  congregation.  (A) 

Officefs  and  Situations  of  a  Public  Nature. — Whenever  tiie 
office,  whether  temporal  or  ecclesiastical  or  otherwise,  is  legal 
and  pubUe,  or  fixed  and  permanent  by  statute,  charter  or  usage^ 
then  this  writ  lies  to  swear  in,  admit  or  restore  a  party  entitled 
to  the 'same ;  but  if  the  office  or  station  be  merely  ofsLprtfoeU 
nature  or  determinable  at  will,  then  no  mandamus  will  be 
granted,  (i)  unless  there  be  another  remedy,  as  in  the  case  of 
ecclesiastical  persons  by  quare  impedit,  {b)  or  by  quo  u>arrantOt 
when  there  is  a  recorder  de  facto  though  not  de  jure. if)  Nor 
will  A  mandamus"  be  issued  to  swear  in  or  admit,  unless  the 
party  can  show  that  he  in  alt  respects  is  entitled  to  practise  or 
hold  the  office ;  (m)  and  a  mandamus  to  the  judges  of  an  inferior 
court  to  admit  an  attorney,  ought  not  to  be .  directly  to  admit, 
but  only  to  examine  whether  he  be  capable  and  qualified  to  be 
•dmitted.  («) 

Corporate  Officers.'^A  writ  of  mandamus  lies  to  admit  or 
restore  one  of  these  from  the  highest  to  the  lowest,  wh^nerer 
legally  elected  or  appointed,  and  not  legally  removed,  (o)  as 
a  mayor,  alderman,  jurat  of  a  corporation,  common  coun- 
cilman, recorder,  {p)  town*clerk,  {q)  liveryman,  burgess,  bailifl^ 
Serjeant  or  high  steward,  (r)  and  any  peace  officer  thereof  ;(i) 


(e)  TUx  ▼.  PembnUtetkk;  f  B.  &  Adolp. 
d91. 

(f)B€x  ▼.  Farringdon,  4  Dowl.  &  R. 
736 ;  GMscate,  Stra.  861  ;  Rex  v.  Not* 
iinj^ttmt  Sav.  Rep.  317 ;  Rex  v.  Storrey, 
&Dow\.h  k.S08. 
'  (g)  Ante,  794. 

{h)  PeakMt  cam,  6  Mod.  SlO ;  Rex  ▼. 
Peach,  2  Salk.  57S. 

(i)  Rex  y.  London,  2  T.  R.  IBS,  what 
offices  are  deemed  public,  see  Burn's  J. 
tit.  "Poor;"  Res  v.  Cr^ou,  5  T.  R. 
71S ;  Rex  v.  Btdwpof  London,  in  the  case 
of  lecturer  of  St.  Aiin*s,  Westminster,  9 
Stra.  119SJ  1  Wils.  11,  S.  C. 


(k)  Ra  ▼.  CheMer,  1  T.  R.  S96. 

(0  Rex  V.  ColehmUr,  t  T.  R.  U9, 

(m)  Rex  ▼.  Senveaan'  Coa^amf,  10  Bar. 
&  Cres.  511. 

(n)  Rex  T.  York,  3  B.  6c  Adolp.  770. 

(o)  Rex  V.  AzMdge,  Cowp.  5SS.  Ai  to 
wnts  of  mandamus  relative  to  oorporatioBs, 
see  Selwyn's  Ni.  Pri.  tiL  "  MaodaSBS." 

(p)  Rex  V.  WelU,  4  Burr,  1999;  when 
not.  Rex  v.  ColcKeeUr, «  T.  R.  «69. 

(f )  Awdeleif  v.  Joye,  Poph.  176> 

(r)  See  cases  aud  ioitaaces,  lapcgi'i 
Mandamos,  42»  43. 

(«)  ScmbU,  Awdeley  v.  Jcye,  Popb.  17& 
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and  if  either  of  these  have  the  right,  though  he  has  never 
had  possession  of  the  office,  his  admission  will  be  enforced,  (r) 
But  if  the  election  be  discretionary,  no  mandamus  to  proceed  to 
elect  would  be  issued ;(«)  nor  to  elect  members  of  an  unde- 
fined body ;  (/)  nor  to  compel  a  corporate  assembly  for  the  pur- 
pose of  removing  non-resident  members.  («)  And  if  upon  the 
affidavits  it  should  be  doubtful  whether  the  office  be  public  or 
private,  the  court  will  issue  a  mandamus  in  order  to  have  the 
facts  fully  stated  in  the  return. 

In  general  if  the  office  is  acquirable  by  purchme,  and  an  oath 
of  office,  as  well  as  oaths  to  government  are  administered,  it  will 
be  presumed  to  be  public ;  and  on  that  ground  a  mandamus 
was  granted  to  restore  a  party  to  the  office  of  clerk  or  surveyor 
to  the  city  works ;  {x)  and  this  writ  was  issued  to  restore  the 
treasurer  of  the  New  River  Company^  for  though  it  was  but  a 
private  corporation  yet  it  was  created  by  thd  king's  letter- 
patent,  (y) 

Upon  affidavit  that  one  of  two  candidates  Ibr  an  office  had 
a  majority  only  by  means  of  illegal  votes,  the  court  will  grant  a 
mandamus  to  the  corporation  to  admit  and  swear  in  the  other 
who  appeared  upon  the  affidavits  to  have  the  greater  number 
of  legal  votes,  notwithstanding  the  first  had  been  admitted  and 
sworn  into  the  office,  there  being  no  other  specific,  or  at  least 
no  other  such  convenient  mode  of  trying  the  right,  (z) 

Ecclesiastical  Officers  and  Persons. — The  admission  and 
restoration  of  these  may  be  enforced  from  the  highest  to  the 
lowest,  (a)  unless  in  some  cases,  as  wher^  there  is  another 
appropriate  remedy,  as  by  quare  impedit,  for  interfering  with 
the  right  of  presentation  (i)  or  ejectment  when  a  parson  has 
been  evicted ;  (c)  yet  mandamus  lies  in  other  cases,  as  to  try 
the  right  of  officiating  in  a  chapel  by  admitting  a  person  to  the 
curacy  ;(€{)  to  compel  the  bishop  to  grant  a  license  to  a  lec- 
turer to  preach,  or  to  show  good  cause  to  the  contrary  ;(e)  to 
the  trustees  of  a  meeting-house  to  admit  a  dissenting  teacher 
duly  elected ;(/)  to  restore  to  the  ministry  of  an  endowed 


CHAP.  X. 

Mandamus. 


(r)  Her  ▼.  St.  John's  CoUige,  4  Mod. 
368  i  Sly.  «99. 

(i)  Rtx  ▼.  Chetler,  1  M.  &  S.  10{ ; 
Foot  V.  Brown,  1  Stni.  6i5» 

(0  Ret  V.  Fowey,  4  Dowl.  &  R.  iS«. 

(tt)  Rex  ▼.  Porttmoutk,  5  6.  &  Cret. 
15«  ;  4  D.  fit  R.  767,  S.  C. 

(x)  Rex  V.  London,  «  T.  R.  18t,  n.  6. 

(y)  Id. ;  Anon.  1  Stra.  696,  S.  P. ;  Rex 
▼.  'London,  1  Lev.  If 3;  Sid.  169;  3 
Mod.  334,  S.  C. ;  but  see  the  last  report, 
which  shows  it  was  rather  experimental. 

(r)  Hex  ▼.  Bedford  Level,  6  East,  596 1 


and  see  Rex  ▼.  York,  4  T.  R.  699. 

(a)  See  in  general  Selwyn's  N.  P.  tie 
Mandamus,  if.;  Harrison's  Index,  Man- 
damus, 6. 

(6)  Bex  ▼.  Chetter,  1  T.  R.  396. 

(c)  Ante;  bat  see  Clark  ▼.  Sarum,  t 
Stra.  1083. 

(d)  Rex  r,  Bloer,  t  Burr.  1043. 

'    (e)  Rex  V.  London,  13  East,  4tO;  1 
T.  R.  331 ;  Ha  ▼.  Fteld,  4  T.  R.  1«5. 

(/)  Rex  V.  Barker,  3  Borr.  tlf6d;  1 
Bla.  R.  300,  35f«S.C. 
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<»AP.  X.  dissenting  meeting  house ;  (g)  to  sweAr  in  or  restore  a  ehutch- 
MAHDAMot.  warden,  (A)  a  parish  clerk,  (i)  or  a  sexton  ;(*)  but  not  to  restore 
the  minister  of  an  endowed  dissenting  meeting-hottse  when 
expelled  by  the  majority  of  congregation,  if  it  do  not  appear 
that  he  has  complied  with  all  the  requisites  essential  to  give 
him  a  primd/acie  title*  (f) 

Other  Officers  and  Siatians.^So  a  candidate  as  clerk  to  the 
<]!ommis$ioners  of  the  Land  Tax  may  by  mandamus  compel 
them  to  proceed  to  elect  a  clerkt  {m)  and  if  elected  may  hare 
a  mandAmus  to  swear  him  in  and  admit  him )  (n)  and  a  manda- 
mus will  lie  to  the  warden  of  a  college  to  admit  a  chaplaiin 
especially  if  there  be  no  other  visitorial  power ;  (o)  to  restore  a 
schoolmaster  of  a  gramnuur  school  by  the  crown  ;(/>)  to  restore 
^he  master  of  a  college ;  (g)  and  even  to  restore  an  usher  of  a 
grammar  scho<d«  (r)  And  if  the  visitor  of  a  college  in  one  of 
ihe  universities  should  refuse  to  exercise  his  visitorial  power  by 
receiving  and  hearing  an  appeal,  the  Court  of  King's  Bench 
wiU  grant  a  piatidamas  to  compel  him.  («) 

If  in  any  ease  of  election  it  be  uncertain  which  of  two  candi* 
•dates  was  duly  elected,  then,  upon  hearing  the  discus^riof  the 
rule  nisi,  the  court  wiU,  instead  of  a  mandamus  to  swear  m  or 
admity  issue  a  mandamus  to  proceed  to  a  new  election*  {i)  So 
it  lies  to  restore  a  party  to  the  office  of  master  of  a  free 
school,  (ti) 

When  not. — But  when  the  office  is  private,  {x)  or  detemnn- 
Able  at  pleasure,  (y)  no  writ  will  be  issued ;  nor  wUl  it  be  to 
restore,  if  the  party  were  confessedly  rightfully  removed  as  re- 
garded the  merits,  although  irregularly  so  without  adequate  no- 
tice ;(z)  nor  where  the  suspension  from  the  offioe  was  not  equi- 
valent to  a  removal,  (a)   Nor  where  the  words  "  shall  and  may" 

are  not  obligatory  but  discretionary  f{b)  nor  to  compel  the 

■   ■    ■  ■    ■         ■       III      i^i— ^—  ■ ^— ^»  » ■     I    .11 

(g)  Rtx  V.  Jotham,  3  T.  R«  575.  (q)  Pmtnek't  Cam,  T.  Rajrin.  111. 

(A)  Anon.  «  Chit.  R.  t54;   ilcs  v.  (r)  CnfmPi  Com,  $%j,  45t  i  8lm^$ 

Harris,  5  Burr.  14teo ;  ontt,  793.  Qu9,  T.  Eaym.  IS. 

(i)  Id.  ibid. ;  Usx  v.  Warren,  Cowp.  370.  (i)  lUx  v.  Ely,  5  T.  R,  475 ;  PhUGpt 

(ky  Rix  ▼.  St.  Jttmts%  Cowp.  41 S;  ▼.  Bttry,  S  T»  R.  346. 

Rn,  ▼.  King'i  Clere,  S  Ler.  18;  lU'i  (t)  ^^^-  Haffyrdahin,  id  Smaller 

Case,  1  Vcnu  143 ;  Selw.  N.  P.  Monda*  of  Jordan,  £a»ler  Tenn,  a.  d.  1838. 

nui,  11.  II,  («).  (f»)  ifjum.  Lofft,  146. 

.    (0  IZm  ▼.  Cantmrhury,  8  Ea»t,  215;  («)  Aula,  790)  Amm,  S  Ld.  Bajb. 

lee  other  cases  as  to  clerical  peraoiiSr  989,  S.  P. 

lapey,  JfandaiiMM»  103  to  106.  (y)  Amta^  798,  note  (i). 

(m^    Rex  y.   Cammmtmen  qf   Wttt-  (t)  Rom  r,  Axbridge^  Cowp.  5S3;  Rn 

wdnaur,  1  T.  R.  146.  ▼.  Lntdom,  S  T.  R.  177. 

(a)  ltd  V.  7\i(cAfr,  1  DowL  &  R.  4S6.  (a)  £«  ▼.  ROUti/dke,  7  East,  35S. 

(#)  Rn  V.  Chttter,  %  Stra.  797  ;  AfmU-  (b)  Res  ▼.  Eye,  S  DowL  6c  R.  l7S; 

yard'sCmt,!  Mod.  83;  and  see  C(arW.  Rear  v.  FUfthaoUL  Imdmare,  t  QuL  B. 

Bishop  if  SarvKs,  t  Stnu  I08t ;  bat  see  S51 ;  1^  y.  Ckater,  1  If.  &  S.  101;  sr 

ante,  7^.  another  remedy,  as  by  Quo  Wtmato, 

(p)  Rtx  ▼.  MorpeiU,  1  Stra.  58.  Her  ▼•  Cokhaier,  S  T.  R.  t59. 
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Archbishop  of  Canterbury  to  issue  his  fiat  for  the  admission  of  .  OIIAP.  X. 
a  doctor  of  laws  as  advocate  of  the  Court  of  Arches  ;  (c)  nor  to  Mahdamp». 
the  benchers  of  one  of  tlie  inns  of  court  to  admit  a  person  as  a 
member  or  student,  nor  to  call  him  to  the  bar  so  as  to  enable 
bim  to  practise  as  a  barrister ;  {d)  nor  to  the  College  of  Phy^ 
aicians  to  examine  a  party  so  that  he  may  be  ailmitted  a  feWovr 
of  the  college ;  {e)  nor  to  admit  an  attorney,  that  being  dis* 
oretionary  in  the  judge  who  examines  him,  and  the  only  remedy 
i»  petition  to  the  court*  (/) 

Orders. — These  %rill  not  in  general  be  enforced  by  manda^ 
mus,  but  the  dtsobedience  of  them  may  be  punished  by  in* 
dictment  (g) 

Overseers  of  the  Poor. — A  mandamus  lies  to  justices  of  the 
peace  to  nominate  overseers,  although  the  time  mentioned  in 
the  atatute  43  Eliz.  c.  2,  s.  1,  has  expired,  the  statute  bemg 
only  directory  as  to  time; (A)  so  to  appoint  overseers  in  an 
extra-parochial  place, (i)  or  a  separate  hamlet; (it)  to  appoint 
oTerseers  when  the  present  had  been  appointed  on  a  Snn* 
d^y  •  (0  to  preceding  overseers  to  deliver  over  the  parish  books 
to  their  successor ;  (m)  or  to  the  overseers  to  make  a  rate^  (») 
the  rule  for  which  is  absolute  in  the  first  instance,  for  otherwise 
the  poor  might  starve,  (n)  So  it  lies  to  overseers  and  guardians 
to  pass  their  accounts ;  (o)  to  justices  to  swear  an  overseer  to  his 
accounts ;  (p)  or  to  proceed  to  pass  overseers*  accounts ;  (q)  or 
to  levy  the  balance  of  the  overseers'  accounts  ;(r)  or  to  hear  a 
eomplaint  against  overseers  for  not  delivering  a  full  account  ;{s) 
or  to  hear  an  appeal  against  his  account,  although  not  pre- 
viously allowed  at  a  special  sessions  i{i)  or  a  complaint  against 
bim  for  not  paying  over  the  balance.  («) 

(e)  l?«r  V.  Exetir,  f  Easr,  46C. 

(d)  Rmx  v.  GiWi  itm,  DougU  5&3; 
Wooller'B  Case,  4  B.  &  C.  855 ;  tb«  only 
mode  of  relief  b  bt  appeal  to  all  the  judges. 
in  case  vf  D.  W^  Hart ey  (bere  waa  auch 
an  appeal,  but  it  was  unsticcessful ;  and 
aee  R^i  v.  Oray*t  Inn,  1  Doagl.  353. 

(e)  Rex  ¥•  CoiUge  of  rUytieumt,  7  T. 
R.  t89, 

(/)  t  Geo.  %  c.  S5,  a.  S  to  6;  S3 
Geo*  t,  c.  t6,  s.  15* 

(jg)  Ra  ▼.  Bmtaw,  6  T.  R.  168 ;  but 
s^  Ret  V.  Shaw,  5  T.  R.  549 ;  and  see 
Inferior  Courts,  Justices,  kc,,  anU,  795 
lo  798. 

(A)  Rex  ▼.  ^poiTM0,  S  8tra»  IttS; 
BuraS  J.  Poor,  «4,  f$ ;  iUsr  v.  Norwich, 
1  Bar.  ■&  Addp.  513;  what  must  be 
tfwoiD,  Ri»  V.  BM^MiMre,  Cald.  157 ; 
and  Rex  v.  PeUrborovgh,  Id.  t38. 

(0  Rem  V.  Staiwd,  1  Stra.  51  tf. 
.  ,(k)  Res  T.  .WHiekhe,  t  Wils,  138; 
RtM  ▼.  Horton,  1  Term  R.  374. 


(()  Rex  V.  Bridgewater,  Cowp.  189  ; 
Aneu.  Loin,  aiS* 

(m)  Rex  Vi  Ciapham,  1  Wils.  305; 
Rex  V.  Bleihaw,  1  Bott,  ^60, 

(n}  LuddUttOH  r.  Exeter,  Fel.  18 ;  Ret 
▼.  Edwards,  1  Bla.  Rep.  637;  Rex  v. 
Fisher,  Saber's  R.  160. 

(o)  Rex  V.  WarwidMref  S  Dowl.  it 
Rv  S99 

(  p)  Rex  V.  "Middlesex,  1  Wils.  \tb. 

{q)  Rex  r.  Townsend,  1  Bott,  305. 

(r)  Rex  Y.  Semmet^re,  t  Stra.  99t ;  t 
Sets.  Cm.  «83 ;  Rex  v.  PascM,  t  M.  &  S. 
343. 

(s)  Bet  V.  Worcntenidre,  3  Do«r1.  & 
Rj.  «99 ;  t  Mag.  Cas.  7,  S.  C. 

(()  Rex  V.  Cotchettif,  5  Bar.  k  Aid. 
>53»;  1  I>>w}.  &  VLy,  146,  S.  C 

(tt)  Rex  T.  Pascoe,  2  Maule  &  S.  343 ; 
Rex  ▼.  ManehesUr,  1  Dowl.  &  Rj.  454, 
Rex  ▼.  Worcester^dre,  3  Dowt.  &  Ry. 
299 ;  t  Css.  Mag.  7,  S.  C. 
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Pajfmeni  of  a  public  debt  or  duty  may  m  some  cases  be 
forced  by  mandamus  to  the  party  who  ought  to  pay ;  as  to  pay 
an  assessment  towards  a  poor  rate  when  there  is  doubt  whether 
the  property  apparently  liable  to  be  taken  as  a  distress  belongs 
to  the  party  rated,  (x)  So  if  a  ministerial  legal  officer  be  duly 
ordered  to  pay  over  money,  it  should  seem  that  the  payment 
might  in  particular  cases  be  enforced  by  mandamus,  as  upon  an 
order  of  guardians  of  the  poor  upon  their  treasurer  to  pay  over, 
but  not  if  the  order  were  made  only  by  the  justices  at  sessions, 
who  had  no  jurisdiction,  (y)  In  general  the  modes  of  en- 
forcing payment  of  a  public  duty  is  by  distress  ;  or  if  duly  oc^ 
dered  to  be  paid,  then  by  indictment  for  disobedience  of  the 
order ;(?)  as  by  an  indictment  of  the  treasurer  of  the  county 
for  refusing  to  pay  a  constable  the  expenses  of  apprehending 
and  conveying  to  prison  a  deserter,  (a)  So  a  mandamus  to  the 
treasurer  and  directors  of  the  St.  Katherine  Dock  Company  is 
the  proper  remedy  to  enforce  the  payment  of  the  costs  of  an 
action  against  the  treasurer  of  the  company  under  the  statute 
6  Geo.  4,  c.  5.  (i> 

Permit. — When  it  is  the  duty  of  an  officer  of  the  excise  to 
grant,  and  he  should  refuse,  a  permit  to  remove  wine,  the  court 
would  compel  the  deUvery  of  a  proper  permit,  (c) 

Poor  rate. — ^The  4f3  EUz.  c.  2,  is  imperative  on  the  church- 
wardens and  overseers  to  make  a  rate,  and  the  performance  of 
that  duty  will,  upon  affidavit  of  the  necessity  and  neglect,  be 
enforced  by  tnandamus  to  the  churchwardens  and  overseers  to 
make,  and  the  justices  to  sign,  a  rate ;  (d)  and  such  a  manda- 
mus will  be  granted  in  thejirit  instance  without  a  rule  niai,  for 
otherwise  in  the  mean  time  the  poor  might  starve,  (e)  So  it 
Ues  to  justices  to  make  a  rate  tn  aid,  after  inquiring  whe- 
ther it  be  necessary,  though  not  so  if  the  other  parish  be  within 
an  exclusive  jurisdiction.  (/)  And  it  has  been  supposed  that 
a  mandamus  would  issue  to  make  a  rate  assessing  stock  in  trade 


(x)  jRer  ▼.  MargaU,  3  Bar.  &  Aid. 
tfb;  2  Chitt^'s  Hep.  t56,  S.C. 

(y)  Rex  V.  Shaw,  5  Term  Rep.  549; 
bot  see  in  Impey,  Mand.  109. 

(c)  Rex  V.  Rye,  S  Burr.  799 ;  Rex  ▼. 
KytAm,  4  Doug.  S35;  Rex  v.  Moore- 
kouu,  Id.  S88;  Rex  v.  Harris,  4  Term 
Kep.  f05;  Rex  v.  Kingtton  and  othen, 
8  East,  41. 

(a)  Rtx  V.  fierce,  S  M.  &  S.  6t ; 
and  see  Rex  v.  CookMtn,  16  East,  376. 

(6)  Carpe  ▼.  Gljgn,  3  Bar.  &  Adolp.  SOI . 

(«)  Att  V.  CmmimUmae  ^Exeiu,  t  T. 


R.  381 ;  Rex  v.  Coohan,  16  East.  376 ; 
Rex  V.  CommiMeiomrerf  Liverpool,  t  Maule 
&  S.  923. 

(d)  Ledetdon  v,  ExeUr,  FoL  19 ;  Rmx 
▼.  WooUy,  t  Stra.  1«59;  and  otbcr 
cases,  Bom*s  J.  Poor,  44.  In  Rex  v. 
CofUerbury,  1  Bla.  R.  667;  4  Bair. 
2290,  S.C.  it  was  supposed  tlyat  there  most 
first  have  been  an  appeal  to  tfa«  Tiiannii 
But  an  appeal  against  what  ? 

^')  Rex  ▼.  FUkor,  Saver's  Rep.  160. 
')   Rex  T.  HolbeaAt  4  Term  Rep. 
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and  p^irsonal  property,  (g)  But  the  practice  is  otherwise.  (A)  MANOAMva. 
It  lies  to  justices  to  »ign  or  allow  a  rate,  as  that  act  is  merely 
ministerial ;  (i)  and  if  there  be  two  different  rates,  the  justices 
will  be  compelled  to  elect  which  to  sign,  {k)  And  though  a 
mandamus  will  not  be  issued  to  command  the  overseers  to  collect 
the  rate9(/)  yet  it  may  be  issued  to  compel  the  party  rated,  at 
least  when  a  corporation,  to  pay,  as  when  it  is  doubtful  whether 
the  property  apparently  to  be  distrained  upon  is  really  the  pro** 
perty  of  the  corporation,  and  the  taking  of  which  might  lead  to 
an  action,  (m)  So  it  issues  after  inexcusable  refusal  to  compel  a 
justice  to  summon  a  party,  even  a  bishop,  in  arrear,  and  if  he 
show  no  cause,  to  issue  his  distress  warrant  in  a  clear  case  of 
liability,  (n)  but  not  if  the  liability  be  doubtful,  and  the  pro« 
ceeding  might  subject  the  justice  to  |ui  action,  (o)  And  it  will 
not  issue  to  direct  that  certain  persons  shall  be  inserted  in  the 
rat^ ;  (p)  nor  to  regulate  the  equality  of  the  assessment,  (g) 
Probate  may  be  enforced  by  mandamus,  (r) 
Public  fForitf.— Where  a  railway  had  been  made  under  the 
authority  of  a  statute,  under  which  the  proprietors  were  incor* 
porated,  and  by  which  it  was  provided  that  the  public  should 
have  the  beneficial  enjoyment  of  the  same,  the  company  having 
afterward^  taken  up  the  railway,  it  was  held  that  a  mandamus 
might  issue  to  compel  the  company  to  reinstate  and  lay  it 
down ;  («)  but  if  the  public  right  or  duty  be  doubtful,  the 
court  would  not  interfere,  but  leave  the  applicant  to  try  the 
question  by  indictment;  {t)  and  though  when  commissioners  of 
sewers  are  bound  to  repair,  their  liability  may  be  inforced,  it 
would  not  be  so  on  the  application  of  the  owner  of  marsh 
lands  bound  to  repair,  and  whose  neglect  occasioned  an 
inundation,  {u) 

Rate.    (See  Poor-rate,     Oversets.) — A  writ  of  mandamus 
will  not  be  issued  to  justices  to  make  a  rate  to  reimburse  two 


(e)  Impey,  Mand.  f1»  tf*  cites  Rex 
T.  Canterbury,  1  Bott,  13« ;  Ret  v,  Whit- 
ney, Id.  141 ;  Rex  ▼.  Barking,  9  Lord 
Ray  ID.  1S80 ;  Rex  ▼.  Ambledde,  16  East, 
S80. 

(h)  See  cases  in  Barn's  J.  Poor,  63  to 
68. 

^t)  Rex  V.  Bucher,  8  Mod.  335. 

(k)  Rex  ▼.  Anon.  Comb.  479. 

(l)  Rex  V.  Ndtwnck  Overseen,  Nolan's 
P.  L.  S8. 

(m)  Rex  T.  M«fgaU,  3  B.  £c  Aid.  ftO ; 
t  Chit.  R.  250,  S.  C.  The  remedy  in 
general  for  a  poor  rate  is  on/y  by  distress, 
ante,  664,  665. 

(ti)  St.  JjMi  T.  mUUion,  1  Wii5. 
173;  Rn  t.  MUdUeex,  t  Kenyon's  ^. 

.VOL.  I. 


163  ;  Rex  ▼.  Benn,  6  Term  R.  198. 

(o)  Id.  ibid. ;  liarmer  v.  Carr,  7  T.R. 
S7«  ;  Anon.  9  Chit.  il.  267. 

(p)  Res  v.  WeMy,  2  Stra.  1259. 

(q)  Rgx  V.  BanutabU,  Fol.  16;  ButUr 
V.  Cobbett,  1  Bott,  265. 

(r)  Post,  806.   . 

<s)  Rex  ▼.  Severn  and  Wye  Raiiway 
Company,  2  Bar.  &  Aid.  646*  and  ante, 

(t)  Rex  V.  Plymouth  Carporatim,  ante» 
794,  note  (n),  and  when  no  remedy  in 
Eaoity,  9ce  WeaU  ▼.  Wett  MiddUm 
Waterworkt  Company,  1  Jac.  &  Walk. 
358,370,373,  374,  pofC.^ 

(«)  Rex  V.  CommustdSMn  of  Sewen, 
Ee$ex,  1  Bar.  &  Ciet.  477;  SDowi.  &  R. 
700,  S.C. 
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inhabitants  in  defence  of  indictment  for  not  xepairing  t 
bridge ;  (tf)  nor  to  make  a  church-rate,  that  being  matter  of 
ecclesiastical  jurisdiction,  (a:)  unless  in  certain  cases  nnder 
modern  act8;(y)  nor  a  rate  to  reimburse  churchwardens,  (sr) 

Register.    (See  Ship.) 

Security  of  Peace. — This  writ  will  be  issued  to  justices  to 
compel  them  to  take  security  on  articles  of  peace  exhibited  in 
the  King's  Bench,  where  the  party  to  give  them  resides  at  a 
distance  in  the  country,  (a)  But  the  court,  it  is  said,  will  not 
interfere  with  the  local  original  jurisdiction  of  justices  in  com- 
pelling  them  to  take  sureties  of  the  peace.  (6) 

Sessions.  *  (See  Inferior  Courts.) — A  mandamus  lies  to  jus- 
tices at  sessions  to  receive  and  determine  an  appeal  at  a  stdh 
sequent  sessions,  (c)  or  to  receive  an  appeal  during  the  next 
sessions,^^^)  to  adjourn  an  appeal  when  there  has  not  been  res* 
sonabie  time  to  hear  it  at  the  next  sessions,  (e)  and  to  enter 
continuances  and  hear  appeal.  (/*)  But  it  will  not  issue  when 
there  was  sufficient  time  to  appeal,  &c.,  (^Jnor  wheve  it  was  in 
the  discretion  of  the  magistrates*  (h)  nor  to  regulate  the  practioe 
of  sessions,  unless  manifestly  wrong  or  unjust,  (i)  nor  to  compd 
ihe  Court  of  Sessions  to  hear  particular  evidence,  (i) 

Sheriff  hnA  his  deputy  will  be  compelled  to  perform  his  duty, 
as  to  enter  a  plaint  in  replevin  in  the  County  Court  for  damage 
feasant.  (/) 

Ship  Registry. — The  granting  of,  will  be  enforced  wbea 
directed  by  statute,  but  not  so  where  there  has  been  an  irregu- 
larity in  a  transfer,  when  the  commissioners  of  customs  will  not 
be  commanded  to  grant  a  license  or  register,  (m) 

Special  Case.    (See  Case^  ante,  793.) 

Surveyor.  (See  Highways.) — A  writ  of  mandamus  may  be 
issued  to  justices  to  appoint  a  surveyor  of  highways,  («)  or 
swear  him  in,  (o)  or  to  justices  to  make  a  rate  to  reimburse  a 
surveyor,  (p) 

(«)  Anon,  1  Stra.  6S. 

(jr)  Rex  V.  Thetf&rd^  6  Term  K.  S64; 
S.  P.  in  Rex  «.  CifUruigej  2  Bar.  &  AJd. 
«06  ;  5  Dowl.  &  Ry.60«;  1  Chit.  Rep. 
688,  S.  C. ;  antt,  733. 

(y)  Rex  V.  Lambeth,  3  B.  &  Addph. 
l^M  ;  ontff/r95,  (k). 

<«)  Rex  ▼.  Mn^'ard,  IS  Eait,  556 ;  ante, 
•793 ;  a«^to  dccreetng  the  psjrmentof  niooey 
to  be  levied  by  n  parish  rate,  see  note  (a) 
lo  Ex  parte  Fomler,  1  Jac,  &  W.,75,  74. 
•  <a)  Atae,  683,  note  (<i)  *,  Rex  v.  LewU, 
2  Stra.  833;  l«^t$.  Cos.  68. 

(b)  Rex  V.  Buihfieid,  S  Seas.  Cas.  67. 

(&)  Bm  v.  Wilukhre;  1  £aat,  183  ;  see 
cases  on  this  subject  ^  Harrisoo's  Index. 
65  ;  BnmSJ.  tit.  Appeal,  and  tiU  Sessions 

(rf)  Rex  V.  Leicester,  1  East,  186. 


(e)  Rex  T.  Buekimghmmuhire,  3  E^^ 
34« ;  Rex  v.  SknpAire,  7  £aat,549. 

«(/)  Re»  ▼.  Wiltshire,  10  Eaat,  404. 

(g)  Rex  ▼.  WUtJUre,  t  Bott,  717  i 
Ex  parte  Beche,  3  B.  &  Adolpb.  704 

(h)  Ex  parU  Beck,  3  B.  &  Adolpk 
704. 

(i)  Rex  ▼.  Eem,  t  Chit  Re|i,  385. 

(fc)  Res  ¥.  CemhridgMre,!  Ihmlk 
B,y.  3«5. 

(I)  Ex  juarte  B09U,  t  PowL  &  R. 
13;  ohte,  795,  (f). 

(m)  Rex  7.  Cuitam,  Abbott,  Ship.  54 ; 
Rex  V.  Colleetor  Customi,  Lnerpeolt  t  M. 

4  s.  tts. 

(n)  Rex  V.  DenbtgkAire,  4  £ast,  149. 
(o)  Rex  ▼.  Ptttitoard,  4  Barr.  <45f . 
(p)  HasseVscate,  1  Stra.  Sll. 
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Warrant.    (See  Conviction.    Disireii.) — ^A  writ  of  xnanda-     CHAP.  x. 
mus  lies  to  compel  the  backing  a  warrant  into  another  nnimty^       awpamdi. 
the  duty  being  ministerial  and  imperative,  {g) 

Where  a  reference  to  Arbitration  has  proceeded  under  an  Other  cases 
act  of  parliaxnenty  the  court  will  grant  a  mandamus  to  the  arbi-  wiifl^rantor^re- 
f  rator  Under  it  to  appoint  an  umpire';  (r)  and  upon  a  motion  ^"»«  '*>«  w"** 
riespecthig  an  award  of  a  commissioner  under  an  inclosure  act, 
the  Court  of  Kinff*s  Bench  said>  "  We  may  punish  upon  this  ArbitrBiions 
If  tb^re  be  any  corruption,  or  enforce  its  execution  by  man- 
damusi  though  we  are  not  to  interpret  or  set  aside  tdese  awards 
upon  complaint  of  their  obscurity/*  (s)    But  it  should  seem,  that 
unless  in  cases  of  arbitrations  founded  on  some  statute^  or  where 
the  written  submission  to  arbitration  has  been  made  a  rule  of 
€Ourt  under  the   general  arbitration  act,  {t)  the  proceedings 
would  be  considered  as  a  mere  private  transaction  between  the 
parties,  in  respect  of  which  no  writ  of  mandamus  could  issue; 
the  Court  of  King's  Bench  will  not  issue  that  prerogative  writ 
in  aid  of  mere  private  contracts  or  transactions* 

As  regards  the  P^son^  there  are  also  some  other  rights  that  Absolute  rigbtf. 
may  be  specifically  enforced  by  mandamus ;  as  where  the  at- 
torney of  a  party  imprisoned  upon  a  capital  charge  had  been 
refused  by  the  visiting  magistrates,  in  the  exercise  of  their 
controul  over  prisons,  under  the  4  Geo.  4,  c.  64,  admission  to 
the  prison,  so  as  to  enable  him  to  prepare  his  defence,  the 
Court  of  King's  Bench,  upon  affidavit  of  the  necessity  and 
refusal,  issued  a  mandamus,  directing  the  magistrates  to 
permit  the  attorney  to  have  access  to  the  prison  at  proper 
times  to  be  fixed  by  them,  (u)  And  we  have  seen  that 
where  a  bankrupt,  even  after  repeated  examinations,  had 
been  finally  committed  by  the  commissioners  for  not  satisfac- 
toVily  answering,  yet  a  mandamus  was  granted  conditionally  to 
the  commissioners  to  issue  their  warrant  for  a  further  examina- 
tion, on  a  suggestion  that  the  bankrupt  was  desirous  of  dis- 
closing his  estate  and  effects ;  for  otherwise  the  commitment 


[a)  Utx  V.  Kynaalon,  1  East,  117. 

rrS  TUx  ▼.  Goodrich,  3  Smith's  R.  388. 

(t)  Caumtht  Over  KeUet  Inclosure  Act, 
Hit.  38  Geo*.  S,  K.  B. ;  and  see  Rex,  ▼. 
ItAuintants  ff  Wathbrooket  7  D.  &  R.  SSI ; 
Tidrf,  9  ed.  844. 

/t)  9  &  10  Wm.  3,  c.  15. 

(v)  In  7%«fCt/rt  COM,  Mich.  T.  1833, 
MS.,  on  motion  for  maadamas  to  jus- 


tices of  Hertfordshire,  who  bad  regulation 
of  Hertford  gaol  ondrr  4  Geo.  4,  c.  64. 
A  liter,  before  that  act.  Hex  ▼.  Carlisle,  1 
Dowl.  &  R^l.  535 :  bat  the  court  will  not 
direct  what  particular  food  a  prisoner 
should  have  ioho  refused  te  Wfrh,  Rex  ▼. 
YorksMre,  3  B.  &  Cret.  286 ;  S  Dowl.  & 
R.  510,  ^.  C. 
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Relative  duties 
ho  IV  specifically 
euforced. 


Mandamoa  to 
compel  burial. 


Mandamoa  Co 
compel  probau 
or  odministrA-' 
tion* 


The  praliMtnary 
Practice  m  ob- 
taining  a  writ  of 
Mandamas.(fc) 


would  occasion  perpetual  imprisonment,  although  the  party  was 
•  at  length  anxious  to  submit,  (x) 

At  law  we  have  seen  that  maintenance  of  a  child  or  wife,  and 
some  other  relatives,  may  be  specifically  enforced  under  the 
provisions  of  the  4S  Eliz.  c.  2,  s\  7,  by  order  of  a  magistrate 
against  the  superior  relative,  when  of  sufficient  ability ;  (y)  and 
if  a  parent  absent  himself  in  order  to  avoid  the  fulfilment  of 
that  duty,  he  is  liable  also  to  punishment  under  the  Vagrant 
Act.  (z)  But  when  proper  maintenance  and  education  are 
withheld  by  a  parent  from  a  child  in  the  higher  ranks  of  society, 
the  usual  course  is  to  seek  relief  in  the  Court  of  Chancery,  (a) 

After  death  a  mandamus  may  be  obtained  to  compel  the 
burial  of  a  parishioner,  though  not  to  direct  the  precise  place 
or  mode  of  burial.  (6) 

So  a  mandamus  lies  to  compel  the  ecclesiastical  judge  to 
grant  probate  to  the  executor  named  in  a  will,  (e)  or  letters  of 
ndministration  to  the  husband  of  his  wife's  estate,  unless  the 
husband  has  done  something  to  part  with  his  right  ;(£Q  and  a 
mandamus  for  administration  to  the  next  of  kin  may  be  granted, 
notwithstanding  a  suit  depending,  if  his  consanguinity  be  not 
denied,  (e)  But  when  tl\e  validity  of  a  will  has  been  contested 
in  the  Spiritual  Court,  and  a  suit  is  still  depending  there  concern- 
ing it,  the  court  will  not  then  grant  a  mandamus  to  the  judge 
of  such  court  to  grant  a  probate  to  any  particular  person,  (y) 
Nor  will  the  court  compel  the  grant  of  administration  durante 
minore  estate,  for  the  law  has  not  decided  who  is  entitled  to  such 
administration,  and  we  have  seen  that  a  mandamus  only  is- 
sues to  enforce  a  legal  right.(g) 

The  full  practice  relating  to  writs  of  mandamus  will  be  con- 
sidered in  the  next  volume,  but  it  is  expedient  here  to  give  an 
outline,  especially  of  the  steps  to  be  taken  before  the  court  has 
granted  a  rule  nisi  for  issuing.  The  preliminary  conduct  of 
the  party  is  here  particulanrly  important,  especiajUy  as  under  the 


(      In  re  Bromley,  S  Dowl.  &  R.  SlO. 

(y)  Ante,  65 ;  Burn's  J.,  Poor;  Re^  v. 
fVieii</,Kuss.  &  R^.  ti. 

(%)  5  Geo.  4,  c.  83,  s.  1 ;  anU,  $f\,  io 
notes. 

(b)  WelU^y  V.  Duke  «f  Beaufort,  2 
Ruu.  R.  S3 ;  ante,  6d. 

(6)  Ante,  50,51  ^  Andrew  v.  Cawthome, 
lilies,  530 ;  Rex  v.  Coleridge,  t  Bar.  & 
Aid.  806  i  1  Cbil.  R.  588,  S.  C ;  Ex  j^arU 
Blaekmore,  1  Bar.  &  Adolph.  ISf. 

(c)  Anon,  1  Vent.  335 ;  Anon.  1  Stra. 
152 ;  DunkiH  v.  Man,  Sir  T.  Kayrn.  233; 


Ofey  ▼.  Best,  1  Lev.  166;  Rcr  r.  Imha- 

bUantsoflUrslev,  8  East,  403. 

(d)  Rex  V.  BMeswcrihy'^tru.  091, 1118. 

<•>  Rex  ▼.  Hay,  4  Birr.  SS95f  Aev  v. 
Dr,  Hay,  1  Bla.  R.  640. 

(/)  Rex  ▼.  Han,  4  Buir.  ff95 ;  Uee- 
grove  V.  Bethell,  l^Bla.  Rep.  68. 

(g)  Smytk*i  Cati,  9  Stra.  8M. 

(k)  See  pan,  td  vol.;  and  Selvyn's 
N.  P.  6lh  ed.  I66t ;  lopey's  Maoduus, 
Com.  Dig.  Maiidamas;  and  Bora's  J. 
lit.  Maudainus,  as  to  practice  in  general. 
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recent  statute  the  costs  of  the  application  for  a  mandamus  are     chap.  x. 
in  general  in  the  discretion  of  the  court;  and  if  the  party    ^^^°^""'* 
applying  has  acted  courteously  and  properly,  he  may  thereby 
frequently  avoid  the  payment  of  costs,  though  in  other  respects 
he  fail,  (f) 

In  i)ie  first  place,,  the  party  claiming  admission' to  an  office,  First  step  to  be 
or  other  right,  and  intending  afterwards  to  endeavour  to  en-  ^"Jj*"  ^^  ^*'""*' 
force  his  claim  by  motion  for  a  mandamus,  should  frame  a 
written  and  explicit  notice  of  his  claim,  succinctly  stating^  the 
grounds  and  reasons,  and  which  may  be  somewhat  in  the  form 
of  a  notice  of  appeal  against  a  poor  rate,  or  other  objectionable 
proceeding ;  (A)  he  should  then  in  the  same  notice,  in  a 
cotfrteous  manner,  request  admission  to  the  office  or  perform- 
ance of  the  other  act  within  a  reasonable  time,  naming  a  proper 
day  and  place,  and  that  if  inconvenient  to  the  party  required, 
then  that  he  appoint  another  time  and  place.  In  the  same 
notice  it  may  be  intimated,  that  in  case  of  refusal  to  comply 
with  the  request,  the  party  will  be  under  the  necessity  to 
apply  to  the  court  as  the  only  means  of  obtaining  the  right.  At 
the  same  time,  if  a  clear  and  positive  opinion  of  counsel  has 
been  obtained  in  favour  of  the  claimant,  it  will  be  a  proper  and 
candid  measure  to  accompany  the  notice  with  a  copy  of  such 
case  and  opinion,  and  request  the  party  himself  to  take  advice. 
If  after  such  a  precautionary  measure  the  pai*ty  should  persist 
in  his  refusal,  and  the  court  should  afterwards  think  that  he  did 
so  improperly,  then,  under  the  above  discretionary  power,  they 
would  probably  make  him  pay,  or  not  allow  him  costs,  accord- 
ing to  the  other  circumstances  of  the  case.  The  18  Geo.  3, 
c.  21,  as  to  citizens,  burgesses,  and  freemen  of  any  city,  borough, 
&c.,  recites, .  that  although  a  writ,  of  mandamus  to  admit  to  the 
franchise  at  their  instance  be  obeyed,  the  party  applying  for  the 
same  is  nevertheless  put  to  great  trouble,  delay,  and  expense, 
and  that  by  the  existing  law  he  cannot  recover  his  costs  when 
the  writ  has  been  obeyed,  enacts,  that  when  any  such  party  en- 
titled to  be  admitted  shall  apply  to  the  mayor  or  other  person, 
officer  or  officers,  who  hath  authority  to  admits  to  be  admitted 
a  citizen,  burgess,  or  freeman,  and  shall  ^ve  notice  specif j/ing 
the  nature  of  his  claim  to  such  mayor,  &c.  that  if  he  shall  not 
admit  such  person  a  citizen,  burgess,  or  freeman,  wit /tin  one 


(iyi'WtD.4,c.  ?9,  s.  6  ;  see  poit,  809,  (k)  Set  seTcral  forms  of  notice  of  sp- 
as to  the  costs ;  and  see  ante,  439,  notrs  peal  against  poor  rate,  Burn,  J.,  tit.  Poor, 

*(/)and(^),  as  to  siiiaJI  circumstances  fre-  Index,  tit.  Prwedents  ;  and  see  the  nu- 

quentlj  influencing  a  court  in  their  giving  raeroos  forms  of  various  notices  in  the 

'  or  refusing  costs.  notes  to  the  antecedent  pages. 
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Second  appliea- 
tioH 


month  from  the  time  of  suph  notice,  the  Court  tf  K.  B,  «iB 
he  applied  to  ;  and  if  such  mayor,  &c.  shall  refiise  or  neglect  to 
admit  such  person,  and  a  writ  of  mandamus  shall  afienrarda 
issue,  then  the  party  applying  for  the  same,  (unless  the  court 
shall  see  just  cause  to  the  contrary,)  shall  obtain  and  reoeite 
from  such  mayor,  &c.  all  the  costs,  &c.  (/)  In  cases  not  within 
this  act,  it  might  be  as  well  to  observe  the  same  proyision  in 
any  notice  which  it  is  always  expedient  to  serve. 

At  the  appointed  time  there  should  be  a  second  appfication 
in  person  to  the  proper  officer,  requesting  admission,  &c.,  and 
this  should  be  in  the  presence  of  one  or  more  proper  persons 
to  join  in  an  affidavit.  And  at  all  events  in  case  a  personal  inter- 
view or  peremptory  refusal  to  admit  has  not  been  obtained,  it 
may  be  expedient  to>  serve  another  notice,  refening  to  the 
former,  and  the  refusal  or  silence,  and  again  requiring  admis- 
sion, and  pointing  out  the*loss  or  inconvenience  that  will  r^iiank 
from  continued  refusal,  and  the  necessity  that  will  ensue  for 
the  expense  of  proceedings  in  the  CouK  of  King's  Bench,  and 
the  power  of  that  court  over  the  costs. 
Affidavit  to  In  the  event  of  continued  refusal,  then  an  affidavit  or  affi- 

irih^  wuru*""   ^*^^^  should  be  sworn  on  the  part  of  the  claimant,  fully  and 

explicitly  stating  the  nature  of  the  office,  and  showing  ita  duties 
and  other  facts  essential  to  establish  that  it  is  of  a  pubtic  na* 
ture.  (m)  And  where  it  is  a  corporation  by  prescription,  the 
•  constitution  of  it,  as  well  as  the  party's  particular  right  under 
it,  must  be  verified  by  affidavit,  (n)  And  where  it  is  by  cfaarteTj 
the  substance  as  applicable  should  be  stated,  and  an  authenti- 
cated copy  must  be  produced  at  the  time  of  making  the 
motion,  (n)  The  election  and  other  circumstances  tinder 
he  claims,  and  still  claims  16  be  admitted,  must  be  very 
tinctly  and  positively  stated,  and  shown  to' have  been  according 
to  the  charter  or  prescription,  and  this  not  according  to  bear- 
say  or  mere  belief,  (o)  The  affidavit  should  also  anticiplite  and 
answer  every  possible  objection  or  argument  in  fact  which  it 
may  be  expected  will  be  urged  against  the  claim.  A  ccifiy  of 
the  notice  or  notices  previously  served  on  the  mayor,  &€•-. 


t 


'I)  19  Geo.  3,  c.  21. 

^m)  So  an  affidavit  to  support  ^,  manda- 
muf  to  a  clergy  man  to  replace  a  parish 
cKrk,  at  least  oad  better  show  that  it  is 
an  office  for  life.  Anon,  f  Chit  R.  254. 
So  in  aa  affidavit  in  support  of  a  motion 
for  maiidamas  to  justices-to  appoint  over- 
seers, it  must  be  sworn  that  the  dittriet 
is.  or  at  least  that  it  is  reputed  to  be»  a 
village  or  parish,  R$x  v.  Bedfordtkire, 
Caldccot,  157 ;  Anm*  Lofft,  618 ;  H^j  v. 


BndgvMter,  Cowp.  1S9  ;  at  to  •  H^miM, 
see  Km  v.  WiUthirt^  1  WUsou,  138.  In 
an  affidavit  for  a  mandamus  to  compel  a 
coryoiraiion  to  pay  a  poor  rate,  it  mast  ap- 
pear that  Jthey  had  no  dislrainable  pjfodM^ 
Ret  V.  Afar^s.  3  B.  &  Aid.  StO ;  9  Chit. 
R.  850,  S.C.    . 

(«)  Bttl.  N.  P.  iOO ;  Selwjn's  N.  P. 
Mandamus,  1076. 

(o)  Bull.  N.  P.  «00;  SeUjp,  N.  P. 
I07r. 
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sbottld  be  annexed  aad  verified, .  and  the  service  of  eaoh,  and     CHAP.  X. 
the  non^ek^mj^iance  with  the  notice,  also  sworn  to ;  and  when  — ^''°^''^** 
any  strong  resistance  is  expected,  any  disputable  or  material 
facts  should  be  corroborated  by  one  or  more  respectable  and 
experienced  individuals. 

The  proper  affidavits  having  been  obtained,  the  course  in  ge-  Motion  to  the 
neral  is,  upon  production  of  such  affidavits,  to  move  for  a  rule.  ^"'^ 
itJW,  (to  show  cause>)  why  a  mandamus  should  not  issue,  though 
in  some  cases  the  rule  will,  as  we  h^ve  seen,  be  absolute  in  the. 
first  instance,  and  the  writ  will  immediately  be  issued.  When  a 
rule  niri  has  beea  obtained,  then  if  no  sufficient  cause  be  shown, 
the  patty  will  either  submit,  or  a  mandamus  will  issue,  which 
wall  require  a  return  either  that  the  required  act  has  been  per- 
formed, or  a  formal  and  true  return  of  an  adequate  excuse,  and 
which  is  traversable ;  and  if  ultimately  lio  sufficient  cause  be 
shown,  or  the  return  be  insufficient,  a  Peremptory  Mandamus 
will  be  issued. 

The  writ  and  return,  and  other  proceedings,  will  be  consi-  Writ  of  Manda^ 
dered  together  with  the  other  part  of  the  fuU  practice  in  the  p^^dt^g]""" 
next  volume.  With  respect  to  ca$ts,  at  common  law  in  general,  and  etpcciaiiy 
after  issuing  the  writ,  no  costs  were  to  be  paid  or  received, 
the  king  being  considered  the  prosecutor,  {p)  though  upon  dis- 
charging a  rule  nisi  for  a  writ  of  mandamus,  the  costs  of  the 
motion  were  in  the  discretion  of  the  court,  {q)  In  actions  for  a 
false  return  to  the  writ,  the  plaintiff,  if  he  succeeded  and 
obtained  a  verdict  for  damages,  was  entitled  to  costs,  and  the 
defendafit,  if  be  succeeded,  was  entitled  to  his  costs,  under  the 
4  Jac.  il,  c.  3 ;  (r)  and  the  9  Ann.  c.  20,  s.  1  &  2,  provided  ihat 
in  the  case  of  corporate  offices,  if  there  were  a  false  return,  and 
afterwards  a  peremptory  mandamus  issued,  the  prosecutor 
should  have  his  costs ;  {s)  and  the  12  Geo.  3,  c,  21,  we  have  seen 
provided,  thatih  case  of  refusal  to  admit  after  a  month's  notice, 
the  Court  of  King's  Bench  might  award  him  costs  of  a  writ  of 
mandamus  though  obeyed,  {t)  And  now  in  all  cases  of  appli- 
cation for  atiij  writ  o{  mandamus  whatsoever,  the  costs  of  such 
application,  whether  the  writ  shall  be  granted  or  refused,  and 
also  the  costs  of  the  torit,  if  the  same  shall  be  issued  and 
obeyed,  shall  be  in  the  discretion  of  the  court,  and  the  court  is 
authorized  to  order  and  direct  by  whom  and  to  whom  the  same 


Ep)  Tidd,  9  ed.  946.  ($)  He  is  also  eQliiled  to  poondage  ; 

q)ld,  949;  Rex  v.  Banks,  S  Bur(\  Rex  v.  Mayor  of  Giamorgan,  8  Smith'i 

1463 ;  Rex  v.  Chester,  1  T.  R.  S96,  405.  R.  S. 

(r)  Tidd,  9  ed.  949  ;  Hollock's  Costs,  .     0)  Ante,  807,  808. 
3  ed.  3^5. 
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CHAP.X. 
Mandamus. 


RighU  of  Per- 
sons enforced 
in  Ejuity, 


shall  be  paid,  (u)  This  act,  as  before  suggested,  renders  it 
expedient  to  be  particularly  cautious  and  courteoiu  ia  the 
proceedings  antecedent  to  the  application. 

In  Equity  we  have  seen  that  some  rights  of  perum$  maj  be 
specifically  enforced  by  BUl^  (the  extent  and  appUoadon  of 
which  will  be  presently  fully -noticed,)  and  sometimea  even 
more  summarily  on  Petition  and  Affidavit,  although  no  cause 
be  depending.  Thus  a  guardian  may  be  appointed  to  an  infant* 
and  maintenance  allowed,  upon  petition  merely,  (x)  And  though 
the  Court  of  Chancery  has  no  jurisdiction  to  appoint  a  gaardian 
to  an  infant  Unless  he  has  property ;  (y)  yet  as  a  usual  expe- 
dient on  the  part  of  a  relative  who  is  anxious  to  secure  doe 
protection  to  an  infant,  he  will  make  a  small  provision  for  the 
infanty  (as  an  annuity  of  5/.  a  year,)  and  which  will  give  jo* 
risdiction  to  the  court  to  refer  it  .upon  petition  to  tbe 
Master  to  approve  of  a  guardian  and  consider  what  ia  fit 
to  be  allowed  for  maintenance,  and  which  reference  will  not  be 
dispensed  with  excepting  when  the  property  is  personal  and 
small ;  in  other  cases  a  bill  must  be  filed.  (2) 


II.  Specific 
Remedies  with 
regard  to  Ptr* 
ftntal  Property 
and  ContracU. 


Inspection  of 
boort  Rolls,  &c. 


II.  As  respects  moveable  Personal  property,  tit  law,  the  only 
specific  legal  remedies  for  a  person  entitled  to  the  possession  ia 
to  Replevy,  or  to  proceed  by  action  of  Detinue,  and  at  law  a 
mandamus  would  be  refused  whenever  a  party  s<;ts  up  a  ebuai 
to  the  possession,  and  not  merely  the  inspection  of  a  pabBe 
document.  Thus  the  court  refused  a  mandamus  to  church- 
wardens to  deliver  a  vestry-book  to  the  vestry-clerk,  -Lord 
Ellenborough  saying,  "  If  the  muniments  belonged  to  htm  as 
annexed  to  his  office,  he  may  bring  an'  action  of  detinae  or 
trover.'*  (a)  But  there  are  very  numerous  cases  of  the  InspeC' 
tion  of  documents,  rather  of  n  public  or  general  nature,  being  en- 
forced by  Mandamus,  where  tbe  party  applying  does  not  claim 
any  right  to  the  possession,  but  merely  requires  an  inspection  of 
the  documents  in  the  possession  of  the  rightful  owner,  such  as 
court  rolls  of  a  manor,  of  which  he  is  a  copyholder,  (b)  Andin 
which  case»  upon  swearing  to  the  right  and  necesdty  for  the 
inspection,  and  a  previous  application  and  refusal,  the  Court  of 


i 


'u)  t  Wm.  4,c  tl,ft.6. 

>)  Ex  ftarte  Salter,  S  Bro.  C  C.  500 ; 
Ex  paru  Mjftrtcomb,  1  Jac.  &  Walk*  Ibl ; 
1  Newl.€U.  Pr.  810. 

(y)  In  the  matter  of  Talbot,  cor.  Z/>rd 
Kldon,  6  April,  1815,  1  Newl.  Ch.  Pr. 
no  I  anU,64,Mte{%). 


(t)  1  Newl.  on  Cont  flO,  til; 
6«,  69,  note  (j),  70,  note  (fc),  70f  (0  ; 
£r  parte  Jones,  1  Rum.  R.  478. 

(a)  ifmm.«Chittj*tR.S55;  auU»  79t, 
n.  (d\ 

(6)  See  the  cases  and  practice,  Tidd. 
9  ed.  594,  595, 
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King's  Bench,  although  there  be  no  suit  depending,  will  by  writ 
of  mandamus  compel  the  lord  and  his  steward  to  allow  inspection 
when  justice  requires,  (c)  And  although  it  has  been  held  that 
$i  freehold  tenant  of  a  manor  has  no  right  to  inspect  the  court 
roHs,  unless  there  be  some  cause  depending  in  which  his  right 
may  be  invoWed,  (cf)  and  that  a  freeholder  ought  not  to  be 
allowed  to  inspect  the  rolls  in  a  case  between  himself  and  the 
lord  relating  to  Copyhold^  because  the  lord  ought  not  to  be 
obliged  to'assist  the  defendant  to  make  out  his  case ;  {e)  yat  it 
seems  now  to  be  settled  that  it  is  immaterial  whether  or  not  a 
Suit  be  depending ;  (/)  and  provided  the  applicant  be  a  tenant 
of  and  within  the  manor,  though,  not  a  copyholder,  it  should 
seem  that  in  all  questions  as  well  between  copyholders  as  be- 
tween a  freeholder  and  the  lord,  who  is  in  the  nature  of  a 
trustee  for  all  his  tenants  owing  him  suit  and  service,  and 
has  a  right  to  inspect  the  rolls  relating  to  the  concerns  and 
property  in  the  manor,  {g)  though  it  would  be  otherwise  as  to  a 
stranger.  (A)  But  a  mandamus  will  not  be  issued  even  at  the 
instance  of  a  tenant  of  the  manor  to  inspect  the  rolls  for  tbe 
purpose  of  supporting  an  indictment  against  the  lord  even  for 
not  repairing  a  road  within  the  manor ;  (i)  because  in  a  criminal 
proceeding  it  is  a  rule  at  law,  as  well  as  in  equity,  not  to  compel 
a  party  to  ivaiA&Yi  preliminary  evidence  against  himself.  (A) 


CHAP.  X. 

Mandamus. 


Replevin  is  not  (as  untO  recently  had  been  generally  but  Other  remedies 
erroneously  supposed  (/))  confined  to  cases  of  wrongful  distress,  pJ^^^'iUJIi  De- 
but is  an  immediate  summary  remedy  in  all  cases  when  there  tinoe,  &c. 
baa  been  a  wrongful  talAng^  even  by  force  or  in  any  manner 
otherwise  than  by  process  in  execution;  and  it  should  seem, 
that  even  goods  illegally  detained  may  be  replevied.  (o»)    And 
even  in  cases  of  distress  for  a  poor-rate,  it  has  been  recently  de- 
cided that  the  sheriff  is  legally  bound  to  grant  replevy .(n)  This 


(c)  Hear  v.  Shelly,  3  Term  R.  141 ;  Bex 
V.  Lncoi,  10  East,  «S5;  Re»  ▼.  Tower ^ 
4  ftUole  &•  Selwjrn,  I6f ,  4nU,  792,  798. 

(d)  Rej  V.  AUgocd,7  T.  R.  746  j  Smith 
V.  DupU,  1  Wile  104* 

(«)  Id.  ibid. ;  Tidd,  9  ed.  595,  n.  (h), 
bot  see  Rex  v,  Lucas,  10  East,  ^35,  and 
qoiere  as  to  the  geneTolUy  of  th»t  posiUoo; 
and  IS  not  the  I^rd  boond  to  keep  faith- 
ful rolls  as  to  ail  Copyhold*  within  bis  ma- 
nor, as  if  he  were  a  trustee  for  the  copy- 
holders ? 

(/)  Rex  ▼.  Lucas,  10  East,  «35. 

(g)  R^  V.  Tower,  4Maule  k'S,  16S. 

(fe)  12  Vin.  Ab.  146 ;  Creto  r.  Savn- 
den,  t  Stra.  1005. 

(i)  Rex  V.  Lard  Cadogan,  5  Bar.  Sc  Aid. 
902 ;  1  DuwI.  &  Ry.  559,  S.  C. ;  Fleming 
y.  St.  John,t  Simons,  181. 


{k)  Id.  Ibid.;  Fleming  ▼.  St.  John^  t 
Simons,  181,  S.  P.;  but  see  eiception. 
Green  ▼.  TTeovcr,  1  Simon's  R.  404 ;  and 
ante,  750,  n.  (t). 

(0  3  Bla.  Com.  146. 

(m)  Ex  parte  Chamberlain,  1  Scbol.  h 
Lef.  320;  Shannon  v.  Shannon ^  Id.  324 ; 
Le  Mason  v.  Dixon,  Sir  W .  Jones,  173, 174 ; 
Year  Books,  6  Hen.  7,  8,  9 ;  Bi^  t. 
Visemintess  Montague,  Cro.  EliaL  824 ; 
Cro.  Jac.  50,  S.  C. ;  Com.  Dig.  tit.  Reple- 
vin, A.  and  tit.  Action,  M.  6 ;  Vin.  Ab. 
tit  Replevin,  B.  pi.  2  ;  Wilkinson  on  Re^ 
plevin,  2, 3;  and  see  1  Cbitt.PU  5ed.  188; 
&c. ;  not  when  in  uature  of  exeeution 
eases.  Bum's  J.,  Distress  under  Warrant. 

(n)  Sabourin  v.  MarshuU  and  another, 
3  Bar.  &  Adolp.  440 ;  and  see  obsenra- 
tiuns,  Burn's  J.  26  ed.  Poor,  847, 848. 
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CHAP,  X.  k  unquestionably  the  be^t  spec^  remedy  at  iaw  for  tbe  imme- 
diate return  and  securing  of  any  moveable  chattel  ^  for  though 
in  an  action  of  detinue  ultimately  the  judgment  and  execution 
would  be  to  recover  and  have  back  tbe  thing  detained,  or  the 
▼alue»  together  with  the  damages  occasioned  by  the  detention, 
with  costs ;  (o)  yet  in  the  mean  time  the  thing  may  have  been 
eloigned  or  destroyed^  and  the  wrong-doer  may  have  absconded 
or  become  insolvjsnt*(p)  And  the  same  oljjection  applies  to  an 
actiqn  of  trover,  in  which  also  only  damages  are  recoverable. 
In  one  case  of  an  action  of  trover  for  partnership  hooka.  Lord 
£Uenborough  intimated  that  the  bringing  an  action  of  trover 
Wto  not  the  most  convenient  remedy  in  a  case  of  this  nature, 
and  said  that  he  had  heard  Mr.  Wallace  express  He  emrpriee 
thai  the  remedy  by  r^levin  teas  not  more  frequently  resorted 
tOg  tM  by  means  thereof  the  p€urty  might  obtain  possession  of 
the. specific  chattel  ot^hich  he  had  been  deprivedi  instead  of 
an  action  of  trover^  in  which  he  would  only  recover  damages^Cy) 
A  Court  of  Equity  will«  upon  bill  filed,  decree  the  specific 
delivery  of  certain  chattels,  which  it  is  considered  may  be  of 
peculiar  value  to  the  owner,  perhaps  much  beyond  their  intrin- 
sic value,  such  as  heirlooms  or  title  deeds ;  and  where,  in  case 
of  a  specf/ic  bepiest  of  a  chattd,  the  executor  has  refused  his 
assent,  a  bill  in  equity  to  compel  assent  and  the  delivery  of 
the  specific  article  may  be  tbe  only  remedy.  Thus,  although  we 
have  seen  that  it  is  considered  beneath  the  d^i^  of  a  Court 
of  Equity  to  enforce  specific  deKvery  of  a  purchased  chattel, 
such  as  corn  or  hops,  or  the  ordinary  subjects  of  sale,  in  fulfil- 
ment of  a  mere  personal  contract,  because  the  like  articles  might 
be  readily  purchased  or  obtained  elsewhere,  and  the  recovery 
of  damages  at  law  for  the  breach  would  therefi)re  in  general  be 
adequate  compensation,  (r)  yet  it  is  otherwise  with  respect  to 
some  chattels,  to  which  it  may  be  supposed  the  owner  is  par- 
ticularly attached,  and  in  that  respect  to  him  are  valuable 
beyond  any  pecuniary  compensation.  (5)  Thus  a  specific  deli- 
very to  the  owner  of  heirlooms,  and  chattels  in  the  nature  of 
heir-looms,  (t)  as  family  pictures  or  family  plate,  («f).will  be  en- 
forced ;  and  where  the  tenure  of  the  estate  was  by  the  ddi- 
very  of  a  horn,  the  specific  delivery  may  be  enforced,  (te?)    So 


i^peq/!^  delivery 
of  a  chattel 
when  enforced 
in  iEquity, 


Co)  Dftinue  dso  is  a  4iiore  exteosiTe 
remedy  than  has  been  sapposed.  It  liet 
althoagb  the  goods  were  taken  toniousl  v 
and  even  by  farce.  See  cases  1  Chit.  PI. 
5ed.  139  to  141. 

(p)  Dar»  V.  WWeinam  and  another,  t 
Stark.  B.  X88. 

(9)  Id. ibid. 

(r)  AnU,7U,7\3i  and  seeG(aM«riv. 


Maine,  Gary,  Bt,  and  post, 

(s)  Nuibravm  v.  Thomlon,  10  Ves.  IdS; 
FeUuw.  RMd,  SVes.  70. 

(0  MaceU^ld  v.  Davis,  S  Ves.  &  B. 
16;  and  see  otlier  cases.  Chit  Eq.  Dig. 
tiU  ChattBU  PenonaL,  and  tit.  AUr^SMS  ; 
and  where  see  what  are  heir-loooss. 

[u)  Getghf  V.  Dmw,  Gary,  54. 

>)  Pussy  V.  Pitsey,  1  Vein.  S73. 


!; 
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the  specific  delivery  of  an  ormmental  and  vafaiable  altar-piecei  or  CHAP.  X. 
other  curfodity,  or  even  a  tobacco  box,  (j)  or  of  any  specific  be- 
quest, (y)  and  of  a  valuable  picture  delivered  for  a  speeial  pur-^ 
pose  by  an  executor,  (z)  will  be  decreed  ;  for  in  all  these  eases 
it  may  be  presumed,  that  from  various  and  obvious  consideiu- 
tions,  unnecessary  even  to  be  here  suggested,  the  owner  may 
neasonably  esteem  such  articles  much  beyond  any  pecuniary 
remuneration  that  could  be  afforded  at  law  as  daimages  for  the 
conversion  of  the  article. 

It  seems  also  that  presents  made  to  and  accepted  by  a  lady 
during  courtship  and  in  faith  of  marriage  afterwards  broken 
off  by  her  without  adequate  cause,  may  by  suit  in  equity  be 
recovered  back,  unless  it  should  appear  that  the  party  was  aft 
adventurer  improperly  attempting  by  such  gifts  to  win  tfao 
lady  merely  for  the  sake  of  her  fortune,  (a)  So  a  bill  in  equity 
has  been  sustained  against  a  bailee  to  compel  the  redelivery  of 
jewels,  instead  of  compelling  the  bailor  to  proceed  at  law ;  and 
it  was  held  that  persons  entitled  to  a  part  of  them  were  not 
necessarily  to  be  made  parties.  (6) 

Some  of  the  members  of  A  lodge  of  Freemasons  were  aUowed 
to  sustain  a  suit  in  equity  against  the  executor  of  a  deceased 
member  to  have  the  dresses  and  other  insignia  delivered  up, 
and  an  injunction  was  obtained,  it  being  considered  inconve^ 
nient  to  justice  diat  ali  the  members  should  be  parties  to  the 
suit.(c)  So  where  one  joint^tenant  or  tenant  in  common 
assumes  an  unjust  or  e^^clusive  possession  or  use  or  manage* 
ment  of  a  personal  chattel,  it  should  seem  that  (as  one  tenant 
in  common  cannot  sue  his  co-tenant  at  law  in  trover  for  any 
conversion  short  of  destruction^  (d)  or  in  case  for  any  injury 
that  does  not  amount  to  waste  or  destruction,  (^) )  the  best  course 
18  to  file  a  bill  in  equity^  by  which  proceeding  (as  in  the  case 
of  part  owners  of  a  ship)  the  proper  and  equally  beneficial  use 
and  enjoyment  qf  the  chattel  may  be  decreed  and  enforced.  {/) 

In  cases  of  this  nature,  of  the  wrongful  taking  or  detention  when  it  is  pro- 
of a  chattel,  it  Will  frequently  be  preferable  to  resort  to  a  Couirt  ^'/^ '^„*^P^. 
of  Equity  to  Compel  specific  delivery,  for  otherwise  the  rich 
might,  with  impunity  keep  from  the  poor  his  specific  property, 


(x)  Sometwt  v.  Ooboii,  3  P.  WreB.  598. 
Tobfujco-box,  F»U$  v.  Bead,  3  Ves.  76. 

(t^)  LawihtT  V.  L&mther,  13  Ves.  95. 

(s)  Id.  Und. 

(a)  Yovkv^  V.  Cvrrtlt  C«ry,  54;  BMn^ 
mm  ▼.  Cumming,  9  Atk.  409. 

(2^>  Swiik  V.  Tanered,  3  Swanst.  141. 

(c)  Lloyd  ▼.  Loaring,  6  Ves.  773  ;  Chit. 
Eq.  Dig.  *417  ;  pM,  voL  S,  %8  to  number 
of  tlie  parties. 


(d)  Cuhitt  V.  Pcrter,  per  Littledale,  J„ 
8  Bar.  &JCres.  266 ;  Hialt  t.  Hubbard,  4 
£Mt,  117,  1^1 ;  Martyn  v.  KnowUi,  8 
Term  Rep.  145;  Co.  Lit.  «00»  a.;'  t 
Saund.  47.  h.,  note  (u) ;  ante,  645. 

(e)  Martyn  v.  KtmUet,  8  T.  R.  145. 
(/)  Id.  ibid. ;   and  ante,  717,  as  to 

part  owners  of  ships* ;  see  in.  general 
as  to  remedies  in  equity  against  partners, 
Const  V.  Harrii,  1  Turn.  &  Rus.  469  to  529. 
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CHAP.  X.  aad  insist  upon  his  receiving  only  damages  to  be  assessed  by  a 
jury,  and  the  verdict  for  which  would  probably  not  much  ex- 
ceed the  actual  value  of  the  article.  Besides,  a  bill  in  equity 
is,  immediately  and  before  a  final  decree,  a  more  perfect 
remedy  than  :an  action  of  detinue,  because  not  only  will  the 
ultimate  decree  direct  that  the  chattel  shall  be  delivered  to  the 
owner,  but  also  in  the  mean  time,  and  pending  the  suit,  an 
injunction  will  he  granted  to  prevent  the  defendant  from  part- 
ing with  or  injuring  the  chattel ;  and  be  will  be  imprisoned  if 
he  do  not  comply  with  the  decree,  {g)  It  i^  however  to  be 
observed,  that  at  law.,  in  an  action  of  detinue,  thedtfendani  has 
not,  as  has  been  supposed,  the  option  of  deUvering  up  the 
goods  or  paying  the  value,  {h)  but  on  the  contrary,  the  judg- 
ment and  execution  in  an  action  of  detinue  are  absolutely  for 
the  restoration  of  the  chattel,  if  the  ^ame  can  be  found,  toge- 
ther with  damages  and  costs ;  and  only  in  the  alternative  as  to 
the  value,  in  case  the  chattel  should  be  destroyed  or  eloigned. 
^  But  it  has  been  considered  that  when  an  ekecutor  in  that 

character  seeks  the  recovery  of  a  specific  chattel,  he  must  resort 
to  law  after  he  hap  obtained  a  discovery  in  equity,  (t) 
The  advaauige       It  sbould  soem  that  immediately  after  a  bill  has  been  filed, 
curU?g"iSe  chati  ^^  upou  affidavit  showing  the  specific  right,  and  the  danger 
tela  pioding  the  of  the  chattel  being  damaged  or  lost,  then  immediately,  and 

before  final  decree,  an  injunction  or  order  to  stay  the  disposal 
thereof  will  be  granted,  (A)  for  which  reason,  in  some  cases,  this 
.remedy  in  equity  is  clearly  preferable  to  an  action  of  dednue. 

In  other  cases  of  pecuniary  and  other  property,  where  there 
are  joint-tenants,  tenants  in  common,  or  partners,  whether  in  an 
adventure  or  in  a  common  trading  concern,  if  there  have  been 
fraud  or  there  be  danger  of  loss  to  one  or  more  of  the  co-owners 
by  the  misconduct  of  the  others,  then,  upon  a  bill  filed,  the/mnd 
may  be  brought  into  court  or  otherwise  secured,  although 
there  would  be  no  remedy  at  law,  and  any  dangerous  abuse  of 
mutual  confidence  will  be  restrained  by  injunction ;  (/)  and  a 
bill  in  equity  lies  to  recover  deposits  paid  by  a  shareholder 
in  a  joint  stock  company,  where  the  project  was  afterwards 
discovered  to  be  a  bubble,  (m)     But  we  have  seen  that  the 


aatt 


(g)  Walwyn  ▼.  Lee,  9  Ves.  SS ;  1  Mad. 
Ch.  Pr.  f  S«. 

(h)  1  Mad.  Ch.  Pr.  tSt. 

(t)  AUen  V.  Smith,  Ridg.  988 ;  Chit 
£q.  Dig.  tit.  Chattels  Personal,  Executor, 
and  Trover,  eed  quesre,  Somertet  v.  Coofc- 
eon,  S  P.  W.  398 ;  SamlU  ▼.  Tanered,  5 
Swantt.  141. 

(It)  Ximenee  v.  Franco,  Dick.  149 ;  and 
see  Cvntt  ▼.  Harris,  1  I'orn.  &  R.  496. 


(0  Blain  ▼.  Agar,  1  Sim.  37  ;  CaaUimi 
▼.Lyitcr,  1  Ridg.  L.&S. 580;  Harkyw. 
Sehrader,  8  Vca.  517;  and  tee  several 
cases,  Cliit.  £q.  Dig.  Partners,  xi.  746, 
747,  748;  and  enU,  704.  n.  (».);  bet 
eembU,  in  case  of  a  partnerabip,  a  diiBDlii- 
tion  jnast  be  pmjed.  Id.  ibid.  When  not, 
and  oUier  points,  see  Canat  v.  Harriet  1 
I'um.  &  R.  496. 

(m)  Crcea  v.  Barratt^  1  Sim.  45. 
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merely  swearing  to  the  existence  of  a  strong  temptation  to  abuse     CHAP.  X. 
partnership  effects,  is  not  alone  sufficient  to  induce  the  court 
to  grant  an  injunction,  but  some  actual  or  threatened  abuse 
must  be  established,  (n) 

We  have  further  seen  that  if  a  party  is  in  possession  of  A  Delivering  op 
void  de^d  or  instrument,  but  which  might  thereafter  be  at-  ^nfoilid?***** 
tempted  to  be  enfoiiced,  a  Court  of  Equity  will  by  injunction 
restrain  proceedings,  and  order  the  instrument  to  be  deliTered 
up,(o)  a  power  which  a  Court  of  Law,  unless  in  cases  of  warrants 
of  attorney  and  a  few  other  particular  cases,  cannot  exercise,  (p) 
So  although  a  deed  or  instrument  be  valid^  yet,  if  in  equity^  it 
ought  to  be  delivered  up,  the  court  will  decree  accordingly, 
unless  each  party  has  been  guilty  of  fraud,  and  neither  entitled 
to  assistance,  (q)    So  we  have  also  seen  that  a  Court  of  Equity  The  Convey- 
will  decree  and  enforce  ike  delivery  of  a  proper  deed  or  other  *"^**"^^per 
instrument,  in  pursuance  of  a  party's  contract,  (r)     Under  par-  instrument  en- 
ticular  statutes,  to  prevent  the  expense  of  a  formal  suit,  certain  ^ 
persons  standing  in  the  situation  of  Trustees  may,  upon  Peti- 
tion, and  without  bill,  be  compelled  to  execute  conveyaneeMf 
or  the  conveyance  may  be  dispensed  with ;   thus  an  infant 
mortgagee  or  trustee  may,  under  the  7th  Anne,  c.  19,  upon 
petition,  and  without  suit,  be  directed  by  the  Court  of  Chan- 
cery or  Exchequer  to  convey ;  {s)  and  the  same  provision  has 
been  extended  to  Idiots  and  Lunatics^  Feme  Coverts,  tic. ;  (i) 
and  there  are  other  enactments  of  the  same  nAture.(tf) 

Suits  for  Legacies  charged  upon  personal  estates  wercy  per-  saits  against 
haps,  originally  exclusively  cognizable  in  the  Ecclesiastical  ^"^'f*  »"^ 
Courts,  as  a  branch  of  that  testamentary  jurisdiction  which  un-  for  Legaeia  and 
doubtedly  belongs  to  them ;  but  at  an  early  period  as  Executors  share^**^**' 
and  AJminisfrdtors  {x)  have  ever  been  considered  to  be  JVuSteeSy 
and  as  alt  trusts  are  particularly  cognizable  in  equity,  and  as  le- 
gatees instituting  a  suit  in  an  Ecclesiastical  Court  have  found 
the  authority  of  that  court  inadequate  to  enforce  a  fvAl  cUscovery 
of  assess,  they  were  frequently,  after  the  commencement  of  the 
suit  there,  driven  into  a  Court  of  Equity  for  that  plirpose;  there- 
fore, to  save  a  circuity  of  suit,  and  in  ease  of  the  suitors,  Courts 
of  Equity  aissumed  and  exercised  concurrent  and'inore  complete 


<ii)  OImKi^mi  V.  TkmUm,  1  Sim.  & 
Sto.  It4;  and  aee  in  gtneiml,  ante*  704, 
705- 

(•>  Ante,  709»  7X0-^  Ex  parU  £aH  of 

Uttridge,  €  Ves.  J.  4«5 ;  Ware  v.  Horwood, 

.14  Ve»r  J.  «8;  1  Vet.  &  B.  S24)  Hmy- 

tMTd  T.  Dumdais,  17  Ves.  Ill  >  Chit.  £q. 

Dig.  tit.  Delivery  up  of  Deeds. 

(p)  Ant€,  695,  n.  (<i),  («). 

(?)  ilnf^710,  n.(J')f(jS)' 


(r)  ilnle,  710,711. 

(i)  7  Anne,  c.  19,  extended  to  ooanties 
palatine,  &c.  by  4  Geo.  3,  c  1&. 

(t)  '4  Geo.  2,  c.  10  j  and  1  &  2  Geo.  4, 
c.  114}  1  Wm.  4.  c.  60. 

(ii)  See  the  acts  and  decisions,  1  Newl, 
Ch.  Pr.  Slf  to  248,  and  cases  there  col- 
lected ;  1  Wm.  4,  c.  60.     • 

(«)  Tiffin  V.  Tiffin,  1  Vera,  f;  2  Mad. 
Ch.  Pr.  2. 
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CHAP.x.  juris4iction  in  the  matter,  by,  in  the  first  instance,  enforcing 
the  discovery,  and  afterwards  decreeing  paymeni  of  the 
legacy,  (y)  But  in  the  exercise  of  this  coneurreni  jurisdieticm 
Courts  of  Equity  necessarily  adopted  the  law  of  that  fonun  in 
which  the  suit  was  originally  cpgnizab)e,  and  therefcfte  it  is 
thfit  where  a  suit  is  instituted  in  eqiiity  for  payment  of  a  legacy 
charged  Mppn  the  personal  estate,  if  a  question  arise  upon  the 
right  of  the  legatee  to  demand  payment,  it  is  governed  by  the 
*  e^vil  law.;  wher^s,  if  the  legacy  be  charged  on  a  real  estate, 
the  nil^s  pf  the  common  law  prevail,  because  in  the  latter  case 
die  jurisdietjon  of  the  Temporal  Court  is  original  and  ex- 
clusive. («)  And  therefore  where  legacies  are  by  will  charged 
upon  ree^l  pi^operty,  the  i^qclesiastical  Court  has  no  jurisdic- 
tion. («)  In  other  cases  of  legacies  payable  out  of  Perstmal 
estate  in  general,  the  legatees  have  th,e  option  of  suing  for  their 
legades  either  in  the  Spiritual  Court  or  in  a  Court  of  Equity, 
but  the  latter  is  now  almost  always  resorted  to,  because,  as  we 
have  just  seen,  the  remedy  given  there  .is  more  eflfectnal  and 
.complete,  and  concludes  all  parties  by  the  judgment  of  the 
monrX  in  ithe  distribution  of  the  ejects,  (a) 

If  the.  legatee  be  .a  puirtiefl  wfnnan,  (fi)  or  an  iafant,  (c)  then 
4he  suit  Qnn  prop^ly  oply  be  in. equity ;  and  if  a  suit  be  insti- 
tuted by  a  husband  or  piir^nt  in  the  Spiritual  Court  for  a  legacy, 
payable  to  a  married  woman,  (6)  or  ai>  infant,  (c)  the  Court  of 
Chancery,  upon  bill  filed,  will  grant  an  injunction,  because 
.the  Spiritual  Court  cannot,  like  a  Cpurt  of  Equity,  com- 
pel the  husband  tp  make  an  adequate  provbion  or  settle^ 
ment  before  the  husband  will  be  permitted  to  receive  the 
legacy,  and  it  is  a  special  jurisdiction  of  a  Court  of  Equity  to 
.take  eaire  of  the  interests  of  infants.  And,  on  account  of  the 
deficiency  of  the  jurisdiction  of  the  Ecclesiastical  Court,  either 
to  compel  an  account,  or  pending  the  suitj  to  secure  the  assets, 
suits  for  legacies  are  seldom  brought  in  the  Ecclesiastical  Court; 
nor  is  it  ad  answer  to  a  suit  in  equity  on  this  subject,  that  a 
suit  has  already  been  commenced  and  is  pending  in  the  Eccle- 
siastical Court,  {d) 

So  the  Ecclesiastical  Court  cannot  in  any  case  compel  an 
Executor  to  make  Distribution  of  the  residue  ^mnnggt  the 

iy)  KeiUy  v.  Mmeh,  S  Ridgw.  P.  C.  Pr.  S.  • 

S4S;  Keruhll  ▼.  KendaU,  4  Rusp.  Rep.         (6)    TanjUld  r.  Davenport,  Tot  114^ 

370;  Hunt  ▼.  Beach,  b  Mad.  R.  S60;  and  other  cases;  i  Mad.Ch.  Pr.  1S9. 
Chit.  £q.  Dig.  597 ;  ante,  119,  note  (A);         (e)  Retherham  v.  Fanghmw,  S  Alk.  €19; 

2  Mad.  Ch.  Pr.  1 .  HfltrtiU  v,  Watdnm,  1  Vem.  «6 ;  9  Ch.  C. 

(t)  Bori^  ▼.  A!ay,  9  Bar.  ac  Ores.  489;  d8  ;   Chit.  Eq.  Dig.  697,  59S,  SSf;  1 

anu,  lis,  note  (c).  Mad.  Cb.  Pr.  tt9. 

(a)  Redes.  Tr.  PI.  110;   t  M(id.  Ch.         (d)  2  Mad.  Ch.  Pr.5,  4. 
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next  of  kiD,  because  the  chim  upon  him  19  in  the  charactier  of  chap.x. 
a  Trustee  for  the  next  of  kin,  and  that  court  cannot  enforce  the 
execution  of  a  trust,  (e)  or  as  it  hath  been  said,  any  thing  in  the 
nature  of  a  trust.  {/)  It  is  otherwise,  however,  as  regards  Ad- 
minisiratars,  because  the  S2  &  23  Car.  S,  c.  10,  s.  3,  expres$l]f 
authorizes  the  eccle$ii»atical  jndg^  to  decree  distribution  in  cuse 
of  intestacy*  But  notwithstanding  that  enactmentj  it  has  beep 
decided  that  an  account  and  due  distribution 'may  be  decreed 
in  equUy  of  an  intestate's  personal  estate  against  an  adminis- 
trator, notwithstanding  an  account  has  been  before  taken  and  a 
distribution  decreed  in  the  Spiritual  Court  {g)  And  when  the 
personal  estate  is  considerable,  or  when  there  is  the  least 
apprehension  of  insolvency  or  misconduct  on  th^  p^rt  of  an 
administrator,  it  is  certainly  advisable,  shortly  after  the  death, 
to  file  a  bill  in  equity,  to  prevent  waste  or  loss.  (A)  In  the  c#se 
of  an  administrator  who  has  become  insolvent,  it  seems  oieoes^ 
•ary,  in  order  to  subject  his  sureties  to  liability  to  be  sued  upon 
the  admithiraiian  bond  on  behajf  of  the  next  of  kin  for  their 
diitril|utive  shares,  to  be  essential,  in  order  to  bring  th^  case 
within  the  t^ms  of  the  condition,  to  institute  ^  suit  mid  obkUu 
u  decree  in  the  Ecclesiastical  Court  for  di^f^ibution,  without 
which  BO  actipn  on  such  bond  can  be  8u$tained.  (i) 

So  there  is  a  specific  remedy  to  compel  the  p]X)duatio9  and  Delivery  or  a 
giving  up  of  a  will  or  probate  which  has  been  taken  or  impro^  enforced  To*" -^ 
perly  detained  by  an  attorney  or  other  person,  under  pretence  mariiy  in 
of  a  lien  or  some  other  claim,  and  in  itespect  0/  which  a  waor  "P**"'"**  ~"'''' 
mary  proceeding  is  sustainable*  (^) 

The  Ecclesiastical  Courts  hAve  exclusive  jurisdiction,  and  Jurisdiction  as 
the  Court  of  Chancery  has  no  jurisdiction  to  dedde  upon  the  wiifof  Pert^ 
mtdidiiif  of  a  will  of  PersonaUy,  even  in  the  case  of  alleged  sonai  or  Real 
/raud.{l)  On  the  other  hand,  the  validity  of  a  devise  or  will  of 


(e)  Farrington  v.  KnighUey,  1  P.  Wms. 

559  ;  S  Mad.  Ch.  Pr.  3. 

(/)  Franco  y.Alvares,  3  Alls.  346, 
(£>)  Bit$t(l  V.  Cifrteh,  f  Vem.  47;  Mad. 

•Gb.  Pr.  580  ;  Howtrd  v.  Howard,  1  Vera. 

134 ;  Chit.  £q.  Dig.  tit.  Distribution  and 

JurlidicHon,  597* 

ih)  Ante,  716,  and  note  (h), 
i)  Archbithop  of  Canterbury  V.  Tappen, 
8  B.  &  C.  150;  3  Man.  &  A.  186«  S.C.; 
ante,  55S;  ArthHshtp  tf  Canterbury  ▼. 
RobUniton,  ante,  716,  note  (h)  ;and  that 
so  action  at  law  lies  for  a  distributive 
diare,  Jonee  v.  Tanner,  7  B.  &  C.  542 ; 
oolttss  it  has  been  by  the  eaecutors  con- 
TCffled  into  a  loan  or  debt,  George  v.  Hot* 
mant,  1  Moore  &  P.  209. 
(k)  Ante,  513 ;  and  see  l.Willianis  on 


Executors,  186. 

(0  Jones  V,  FroU,  1  Jac.  &  R.  466 ; 
J  one*  V.  Jontt,  3  Meriv.  161 ;  Femberton 
y,  PemberUm,  13  Ves.  997;  Bannat  ▼. 
Vade,  i  Atk.  324 ;  9  Mod.  312,  S.C. ;  nor 
can  a  will  of  personalty  be  set  aside  in 
equity,  even  on  ground  o( fraud,  but  only 
in  the  Spiritual  Court,  Ex  parte  Fearon,  5 
Ves.  647 ;  Kerriek  v.  Bransby,  7  Bro.  P. 
C.  437 ;  Warmek  v.  Gerrard,  2  Vem.  8; 
Nelden  v.  OUifield,  Id.  76;  1  Madd.  Ch. 
Pr.  238.  The  want  of  jurisdictipn  in  a 
Coort  of  Eqoity  to  set  aside  a  will  on  tbe 
ground  of  fraud  has  frequently  been  ro« 
gretted,  but  is  admitted.  Ex  parte  Fearon, 
5  Ves.  647 ;  1  Mad.  Cb.  P.  258 ;  see 
some  cases  contra^  but  not  considered  to 
be  law.  Chit.  Bq.  Dig.  597. 
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CHAP.  X. 


SoiU  in  Pn'st 

« 

Court  for  resti- 
tution of  Cap- 
tur9d  Ship  or 
Goods,  &C. 


Real  property  can  only  be  determined  in  an  acCioii  at  law,  or 
upon  an  issue  devisavii  vel  non*  (m) 

•      •    • 
We  hav^  seen  that  hostile  captures,  or  seizure  in  the  nature 

thereof,  made  in  or  in  relation  to  war,  are  not  x^ogni^i^ble  in  any 
municipal  coiirt,  and  that  a  Prize  Court  is  therefoi;e  specially 
appointed  and  auffaorized  by  commission  from  tb^^  ^^f»  ^^ 
rected  to  th6  judgeof  the  Admiralty  Court^  ^nd  before  whom 
an  suits  fbr  restoration  of  the  captured  property  must  j^^|i^ti- 
tuted  ;  (n)  'knd  thik  rule  obtains  so  srtrongly^  that  ^oaelion  can 
be  sustained  in  the  temporal  or  other  courts  even  for  fa^e  im- 
prisonment, iK^hen  connected  with  the  detention  of  goods  or 
ship  under  colour  of  a  capture,  (o)  And  though  there  might 
be  equitable^grounds  upon  which  a  Court  of  E<jYity  migbl;  in- 
terfere to  restrain  a  captor  from  proceeding  to  condemnation, 
yet  an  faijuncfion'  to  stay  proceedings  fai  the  Admiralty.  Qpurt 
(or  rather  Priae  Court),  in  a  suit  for  the  condemnatioii  of  a 
ship,  on  the  ground  that  a  note  had  been  unduly  obtained  from 
the  captain  acknowledging  the  right  of  capture,,  was -reftisedt 
because  the  Court  of  Admiralty  had  suffident  authority  to  in- 
vestigate the  circumstances,  (p)  Where  the  property  claimed 
is  of  less  value  than  100/.,  then,  for  the  purpose  of'avoi^iiig 
expenses  disproportionate  to  the  claim,  the  Prize  Court  will 
permit  the  propriety  of  the  capture  or  seizure  to  be  litigated 
and  decided  without  the  expense  of  a  formal  suit ;  but  as  a 
-fixed  rule  is  essential,  if  the  property  be  at.  all,  as  onfy  a  few 
pounds,  above  the  value  of  100/.,  then  a  formal  suit  is  essen- 
tial. (9)  But  although  the  Prize  Court  has  exclusive  jurisdic- 
tion  over  direct  questions  of  prize 'or  capture^  yet  if  any  trust 
or  partnership  arise,  a  Court  of  Equity  iltien  Has  so  far  jurisdic- 
tion as  to  direct  between  whotn  the  property  recovered  in  the 
Prize  Court  shall  be  divided,  (r) 


III.  Real 
Proptriy, 


III.  As  respects  Real  Property ^  we  have  se^n  wliei[^.,rc{caurse 
may  be  had  to  the  right  of  re-eniry  and  of  Ijakii^' 
without  any  legal  assistance.  («)    XT^  have  also,  it  tli^ofirfSpe 


"*'  > 


•> 


f: 


'«)  1  Mad.  Cb.  Pr.  toS. 

[n)  Ante,  2,  note  (b) ;  Le  Cau*  v.  Edem, 
Dougl.  594 ;  Elphinslone  ▼•  Bcdrteehund, 
Knapp's  R.  At6  to  361 ;  Hill  ▼.  Reader, 
3  Sim.  &  Sto.  437,  461  j  2  Russ.  R.  608, 
S.  C.  See  the  full  proceedings  in  a  Prize 
Court,  3  Chit.  Comi9eroial  law,  608  to 
'  618 ;  and  antt,  2,  note  (6). 

(o)  Faith  J.  Peonon,  Hoit*s  C.  N.-  P. 


'  I 


nSi  3  BU.  Com.  €9%  70*  iwie  II.' 
(p)  Atm.9A4^SSOi  ],lfadd.  Ch. 

Pr.  ISO.  ..   ..    t->i 

(q)  The  Mtramma,  5  Bob*  IfTflSB^ 
(r)  HiU  V.  Beardm,.  %  lU^  JUdOS; 

and  tee  Pcorsni  v.  rBelAttt  4  V«l»  6t7 ; 

OHU,  780,  noicCO; 

1  firo.  P.  C.  149. 
(i)  Ante,  646. 
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of  private  rights,  injuries,  and  remedies,  seen  the  speci/ic  reme-  chap>  x. 
dies  afforded  by  the  statutes  against  forcible  entries  and  de- 
tainers, enabhng  justices  of  the  peace  immediately  to  restore 
possession,  (/)  but  that  they  are  exceedingly  reluctant  to  act, 
and  can  rarely  be  persuaded  to  do  so ;  and,  perhaps,  as  there 
are  other  remedies,  as  by  indictment  or  by  action  of  ejectment^ 
and  in  the  mean  time  an  injunction  to  preyent  waste  might  be 
obtained,  the  Court  of  King's  Bench  would  not  enforce  the 
duty  in  a  case  where  the  practice  has  become  obsolete,  (tt)  But 
we  will  in  the  next  volume  consider  the  course  of  proceedings 
as  unqiitetionably  it  would  be  highly  advantageous  in  many 
cases,  especially  during  the  long  vacation,  to  revive  the  prac- 
tice, (at) 

Besides  the  statutes  enabling  magistrates  on  a  summary  pro- 
ceeding to  restore  possession,  the  statute  8  Hen.  6,  c.  9, 
enables  a  freeholder,  who  has  been  forcibly  expelled,  to  recover 
back,  under  the  judgment  upon  an  indictment,  the  estate  with 
treble  costs,  unless  the  offender  has  been  in  possession  fox 
more  than  three  years ;  and  the  same  remedy  was  afterwards 
extended  to  copyholders  and  tenants  for  years  by  21  Jac.  1, 
c,  15.  (^)  And  in  case  of  paupers  and  others  who  have  in- 
truded into  buildings  or  land  appropriated  to  the  poor,  sum- 
mary proceedings  to  recover  possession  have  be^n  introduced 
by  statute ;  (z)  and  we  have  seen  the  summary  specific  remedy 
by  the  intervention  gf  two -justices  in  case  of  tenants  owing  half 
a  year's  rent,  and  having  deserted  the  premises,  (a) 

There  was  also  an  ancient  common  law  writ,  de  domo  repa^ 
randa,  still  in  force,  though  not  in  use,  by  which  one  tenant 
in  common  might  compel  his  co-tenant  to  concur  in  the  expense 
of  repairing  the  joint  property,  and  which  might  be  revived  in 


? 


'l)  Ante,  375,  S76.  own  parties  aaacned  to  the  poor  rates, 

|u)  In  n4rte,ant«,  page  376,  it  has  been  and  grant  warrants  of  distress.   Rex  v. 

•apposed  that  a  mmtdamut  would  issue ;  Benn,  6  T.  K.  198 ;  Harper  v.  Carr,  7 

bat  that  position  may  be  questionable,  as  T.  R.  739 ;  Anon.  3  Cbil.  R.  357  ;  and  to 

the  coart  rarely  interferes  when  besides  justices  to  bacli  the  warrant  bf  distress, 

mAndamus  there  woold  be  any  ethtr  re*  Rex  r.  KyntMan,  1  East,  117.     But  the 

mtdy  (ante,  791 ;  Rex  ▼•  CamMdgeAire,  court  will  not  issue  the  writ  if  it  be  doobt- 

1  Dowl*  &  R.  335) ;  and  in  case  of  a  for*  ful  whether  the  justices  can  legally  do  tlie 

ctUe  entry,  there  are  several  other  reme-  act  to  be  required  of  them,  and  certainly 

dies,  as  an  mdictmeot,  upon  which  tliere  would  not  when  the  doing  the  act  would 

would  be  judgment  and  process  for  resti-  '  probably  subject  the  justices  to  an  action, 

tutioo,  ante,  377,  378 ;    or  an  action  of  Hex  v.  Buckinghamshire,  1  Bar.  &  Cres. 

ejectment  at  common  law,  and   in  the  485  ;  3  Uowl.  &c  Ry.  809,  S.  C. ;  Bex  r. 

mean  time  a  Court  of  Equity  would  pre-  Hobintottf  3  Smith's  R.  371. 

▼ent  waste,  ante,  733.    In  general,  how-  (x)  Boat,  Part  3 ;  and  Burn  s  J.  ?or- 

eTcr,  the  Court  of  King's  Bench  will  mward  cible  Entries, 

a  mandamus  to  compel  justices  to  take  .  (y)  Ante,  377,  378. 

security  on  articles  of  peace  from  K*  B.  (s)  59  Geo.  3,  c.  13,  s..  17,  34,  35 '; 

Rexv.  LewU,  3  Stra.  835;  3  Sess.  Ca.  ante,  578. 

68,  pi.  73,  S.  C. ;  and  to  justices  to  sum-  (a)  Ante,  376. 
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fMractioe  wHfa  atility.  (i)  And  tf  thcte  be  two  tenmto  ia 
-of  a  house  or  tBiU,  and  it  fiiUinto  decny,  and  the<ine  is  wiiKag 
torepakr.  and  tiie  other  ooC^  he  diat  is  wiUiog  may  lta¥e  a  writ 
^refi(i^tiaikm^fa/pknda.(e)  But  tbis  writ  has  faDsn  intordis- 
vse,  and  the  remedyi  when  there  is  any  belwaea  tsauBta  m 
comiion  and  joint  iefianta,  is  usually  in  equity  fbr  contriimtioB. 
0£  the  same  nstore  wms  «be  anrient'oooimoii  bMfiirrit 4fe  emria 
claudemkh  s^  al>K>  m  foree^  though  not  resotted  to,  by  mhMk 
M  owner  (of  an  4efltaile  of  iidieritaDoe  of  land<d)  tnlj^coiiyel 
tiie  owner  in.  ^  of  adjoining  land  sfiedfioaHy  to  sepafe  die  in- 
termediate  iraces  aoeordii^  to  his  prescriptiTe  ob^galMW* 
But  [that  temedy  has  gi^en  way  to  the  action  on-  Am  ease  fi»r 
not  repairing^  although  by  that  proceeding  only  damage^ttm 
be  recoveredi  though  a  repetition  of  sueoessive  «etioBs'^  wsil  ge- 
neraHy  have  the  uMmate  effect  of  indnetng  the  patty  to  nspsff, 
to  avi^  accnmiiiiitttd  expense.  (#)  But  this  writ  could  only  he 
sustained  by  and  against  the  owner  in  fee,  and  not  by  a 
tennor  or.  a  €x)aMnoQeiv(/) 


Of  the  Jorisdic-  The  Jurisdiction  in  Equity  by  Bill  to  enforce  speci^&  ^e^- 
^"i^^^'JIJJ^^^  formance  of  cot^Ocls,  and  the  delirery  of  accounts  and  of 
p3  specific  Per-  Other  wghtB,  ffisy  in  some  degree  be  assimildted  to  th^  juriMic- 
Coluractsl^and  t*^^  ^t  Ufw  €ft  iShe  CoUrt  of  Klng"s  Bcnch  to  compel  speclfik^  pelr- 
^^^i]^^  \°      formance  of  certain  acts  by  writs  of  Mandamus,  but  wllli  this 

general  distinction,  that  die  latter  remedy  is  usu^ny  confined 
to  the  enforcement  of  pubtic  rights  or  duties ;  wfaereAs  the  re- 
medy tn  Equity  principally  relates  to  the  enforcement  oTpriv^ 
rights  or  duties*  Like  the  writ  of  mandamus,  a  pasHy  is  not 
entitled  to  a  bill  for  specific  performance  as  of  right,  but  A  is 
always  discretionary  in  the  court,  though  that  discretiM,  by  ^ 
long  course  of  decisions  and  practice,  has  in  a  great  tiheartte 
become  fixed ;  (A)  and  it  is  now  as  mudi  of  coarse  in  Equity' to 


(b)  See  form  of  writ,  Fite.  N«t.  Buev. ; 
Cm^iU  v«  PmrUr^  8  fitt.  U  Gi%b.  t69,  )Mr 
LitdedaJe,  J. ;  aiid  see  1  Thomas,  Co. 
Lit.  tie,  iiote  17  ;  Id.  787. 

<e)  Cubitt  V.  Porter,  8  Bar.  h  Cres. 
f69. 

.  {d)  Vl  lies  only  for  a  tenant  «it  fee,  ibr 
it  is  a  writ  of  Right,  Mich.  9  Ann.  K.  B., 
Starr  ▼.  Rookaby,  1  Salk*  1S6 ;  Fits.  N. 

B.  isa,  B. 

(e)  As  to  the  writ  de  curia  ^Uatd&nda 
in  general,  see  Fitz.  N.  B. ;  Vin.  Ab.  tit. 
Fences ;  Bro.  Ab.  tit  Curia  CJaudenda. 

(/)  Starr  ▼.  Roakaby,  1  Salk.  336; 
Fitz.  N.  B.  1S8,  B.  C. 


(ig:)  Aft  to'  tlib  Milbroeiaent  df  afiecSfe 
pirfiiwatW9  0ta9ttUm:ka,  odathfcritftiiB 
general,  see  Newiand  on  Contracts  ptr 
tot. ;  and  see  hiscary  oC  this  joriadktion 
br  Lord  Eivkine  m  HaUem  ▼.  Qrmm,  15 
Vo.  J^36;  l<Ma(id.jClwPr.SaSto4M; 
and  see  indaz,  lid  mI.  tit.  ^Sp«cii«  Fw- 
formaoce ;  Sngd.  V«  &  P.ras;l»  Saka ;  '3 
Woodes.  Vtn.  Lect.  4^0  to  476  ;  Chic^ 
£q.  Dig,  tit.  AgreeroeiH,  XL.4rto SS^ 

(A)  CUfwn  V.  Riggimont  1  Vta.  h  U. 
5t4;  MorHoek  v.  BmUm-,  lOVca.  fM; 
S  Dow,  510;  Moan  r.  BUm,  1  Brillb 
B.69. 
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•irflMMe'Bpeeiic  peffemanoe  of  certdo  contracts  made  by  a  chA'P.x. 
eonipBltiitperMD,  and  in  ito  nature  and  cbomnbtaoices  unob-  or  couftrrc^ 
jectk>iiable,  aa  dM  recovevy  o{ebitttag€$  at  law.  {$)  The  juria-  equity. 
dtetbn  raferred  to  is  not  an  arbitrary  MpiAoiouB  discretion, 
but^tuMt  be  Mgnlnted  by  grounds  and  reasoM  that'triH  make  it 
jodielal.  {ky  Tbi*  is  a  high  prerogative  jarisdloilieni  so  pecuK- 
ariy*  aypfopriaiedto  Courts  of  Equitf  that  akhoagh  the  King  in 
Vivhy  Oowfcfl  eiminses  judioial  maghtraoy  oi^er  Ibe  plantations, 
yHntmoiB  holdeD«  that  that  judieatare  cotdd  not>eotnpel  spec^ 
fiepfblrmaQoe  of  an  agreement  for  settling  the  boiniidarieS'Of  two 
fttlme^  in  Amatm,  and  the  suitors  were  remanded  to  the 
e^oitKble  jurisdicthNi.  (t)  W^  liave  ahmidy  suggested  that 
that  Remedy  wiiidi  -filaees  a  pAirty  in»  or  restores  hhn  to  the 
preciee  ^mOicn  m  wUeh  be  is  entitled  to  standi  and  espe-* 
cna(ly»  irtiea  it  also  afibrds  Mm  cooifpensation  for  interme- 
Aite "damage' as  weB'  as  costs,  must  c^vionriy  be  preferable 
tO' •  any '  remedy  which  merely  affords  pecuniary  compensa^ 
tioU)  and  that  therefore  upon  principle,  the  former  remedy 
ahoold  be  extended  rather  than  narrowed,  (fa)  but  still  it  will  be 
fbnnd  essential  that  it  should  be  linnted  by  some  established 
rules,  (m) 

Frcmi  the  cases  collected  in  the  able  work  upon  Coniracie 
wHhin  the  jurisdiction  of  Courts  pf  Equity,  by  Mr.  Newland, 
it  appears  diat  the  jurisdiction  of  Courts  of  Equity  in  com- 
peOing  specific  performance  of  a  contract  was  assumed,  and 
not  original,  and  even  so  late  as  in  Easter  Term,  14  James  1, 
upon  a  motion  to  prohibit  a  suit  of  that  nature  in  the  Court 
of  Marches  of  Walesi  to  compel  the  granting  a  lease,  pursuant 
to  a  bargain,  the  Court  of  King's  Bench  said,  without  a  doubt 
a  Court  of  Equity  ought  not  to  do  so,  for*  then  to  what  purpose 
is  the  action  on  the  case  and  covexiant,  and  liOrd  Coke  said 
that  this  would  subvert  the  inienHan  qfihe  covenantor,  for  he 
intended  it  to  be  at  his  election  either  to  lose  the  damages  oi^ 
to  make  the  lease>  and  they  would  compel  him  to  make  the 
lease,  contrary  to  his  will ;  and  so  it  is  if  a  man  bind  himself  in 
an  oMigstion  to  enfeof  another,  he  may  not  be  compelled  to 


,  I 


^t)  SM  ¥.  W»rtn,  9  Ves.  ^8.    It  U         (m)   But  t§mble,  that  in  practice  the 
flo^  an  meitriK^  dtscretkm.      Goring  ▼.  remcdj  hai  not,  at  least  as  regards  per- 
I                  Katk,'^  Akk,  1& ;  Jemes  v.  Strathan,  Id.  sooaltj,  been  extended,  for  former) j  there 
3S9*  were  instances  of  contracts  for  the  transfer 
/]b)^Pa*  Lori  EMmi,  '7  Ves.  S5 ;  ByiHl  of  stock  having  been  specificativ  enforced. 
^  Jbapk  1  A*.-  tS3 ;   Bat  ▼.  WUket,  4  but  of  late  the  parry  has  been  left  to  pro- 
Burr.  t5S9.  -teed  at  law ;   Nutbromn  r,  Thomtmt  10 
I                 .    (0  Pight^  t.  L0H  fia/liimnv,   1  Ves.  Ves.  161 ;   MdAm  ▼.  Armtagg,  iS  Yea. 
Sen.  447.  37. 

3h2 
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CHAP.  X.     make  fboffbent,  and  a  pYohlbitton  iraa  granted*  («)    But  U  wiH 
07  Courts  or  ^  observed,  that  tbid  wair  most  fiiOatiMa  TeaacnuBg,  fer^ 
^^'^"y*      doubtedly  the  professed  intention  of  the  covenantor  ib 

case^  was  to  grant  the  lease,  or  to  mfeoff;  andnottoreasrve 
the  option  of  paying  damages  in  Iften  of  performing  the  aet,  and 
Courts  of  Equity  have  prbperiy  MBsideBed  that  the  doetme 
and  remedy  at  law  is  much  less  than  complete  Jintioe*  beoanae 
a  party  who  has  entered  into  the  covenant  or  agiooiePt,'ia  hi 
eonseienee  bound,  not  only  to  make  compenaatkm  fiir  tlw 
breach,  when  he  comU  not  perform  it,  but  alao  aetuatty  to 
perform  when  it  is  in  his  power,  and  it  is  on  tUs  groand  Iha^  a 
Court  of  Equity  interposes,  (b)  and  this  high  joriadirtian^  ia 
incoatroirertibly  settled,  and -one  of  the  most  froMid  aooicaaof 
business  in  these  courts;  and  they  enforce  this  assistance  pvio* 
cipally  in  those  cases  where  courts  of  law  are  intiapabto  of  liv- 
ing to  the  party  the  remedy  wbidi  he  sedia,  and  tp  •  vfakh  in 
conscience  he  is  entitled,  (p)  Thus,  in  a  eontvaot  for  the 
purchase  of  a  pardcular  real  estate,  as  the  ofaf  ect  of  die  biqrar 
is  to  obtahi  that  specific  estate,  the.riksoaipeneeiift  daaoi^aa, 
which  courts  of  law  w6uld  affi>rd  him  ii^an  ^tioa  agunal^he 
seller  for  a  breach  of  his  contract,  would  not  be  an  adeqaate 
remedy ;  and  so  with  respect  to  an  agreement  for  a  lease  for  a 
term  of  years,  the  recovery  of  damc^es  fofaftefwards  refaaBig 
to  grant,  would  be  an  inadequate  remedy,  and  therefore  equity 
will  decree  the  specific  performance  of  sUch- agreements,  asal 
compel  the  granting  and  the  acceptance  of  the  coavejwnae  er 
kase.  (q)  But,  as  we  have  before  intimated,  when  spaaki^g  of 
$njuncti(mSf  as  respects  cotttrfetcts  relating  to^  mere  petwrnml 
property f  it  is  considered  that  the  same  principles  donotta 
general  extend  because,  if  a  party  cantvact  to  delivet  a  cer- 
tain quantity  of  com  or  hops,  or  to  transfer  stocky  and  xefiise 
to  do  either,  the  purchaser  may  teadily  pufdiasa  di^  lik^ 
articles  elsewhere,  and  the  recovery  at  law  of  daaMgea  for  the 
breach  of  the  contract,  sufficient  to  coyer  any  lemporary  damagio 
or  advance  of  price,  is  considered  an  adequate  compensation ; 
and  it  has  also  been  considered,  that  as  relates  to  wdide^ct 
merchandize,  which  vary  according  to  different  times  and  cir- 
cumstances, if  a  Court  of  Equity  should  admit  a  bill,  a  specific 
performance   might    perhaps  be  attended  with  ruin  to  the 

: : -  : 

(fi)   Newland  on  ContmcU*  88,  89,  tfS;  1  Redctd.  Tr.  Pt«lSS;  aad  O'&r 

eites  Geniw  ▼.  Bromm,  1   Rol.  Rep.  lihy  ▼,  Hedgei,  1  Sob.  &  Lef.  1S9 ;  1  Mad. 

354,  368 ;  Tludtm  ▼.  UiddUton,  t  Rol.  Cb  Pr.  360,  361. 

Rep.  433 1  MoUmetut't  can.  Latch.  Rep.  ( p)  Id.  ibid. ;  Newl.  on  Contr.  88, 89. 

17«.  (q)  1  Mad.  Ch.  Pr.  36t. 

(o)  See  Alley  r,  Detchamps,  13  Ves. 
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defendant  when  ia  an  action  he  naght  not  have  to  pay  more 
than  one  sliiHuig  ^aoiageB,  thereforei  eqnky  in  general  leaves 
•uch  oontnurta  to  kwj  where  also  theremedy  is  so  much  mofe 
•xpeditions.  (r)  To  this  rulef  howerer,  there  are  exceptioi»,  («) 
and  where  a  contract  relaluag  to  piersonidty  has  been  ia  part 
-perftanoedy  and  the  parahaser  has  parted  with  his  money,  and 
then  the  vendor  attempts  to  deprive  him  of  the  moveaUe 
idiatteb^orotherwise  of  the  benefit  of  the  contract,  to  a  ruinous 
eittea^  theove  have  se^n  that  a  Court  of  Equity  .will  in  effect 
'ile«iree  a>  specifie  and  complete  perfbrmancei  by  injunction 
agunst  die  wrongful  act  of  the  vendcHr ;  {t}  and  we  have  seen 
•maiiy  instances  where  a  Court  of  Equity  will  compel  the  deli- 
nrery  of  a  'proper  seourity.  oar  docmnent  ia  pursuance  of  a  con- 
'tract* 

^  On  the 'Other  handy  a  Court  of  Eqmty  mil  not,  ajs  it  ia  said, 
*entbftain  proceedings  ir^ta  digmiaiem,  or  rather  will  not,  in 
*idereytookmmant$^  interfere  when  the  proper  object  in  dispute 
'is  'so'small  that  the  probable  amount , of  even  extra  costs  would 
:rendev  it  inexpedient  in  jHrudence  to  pitx^ed,  and  in  which  the 
'oiteta  wo^  be  ruinous  perhaps  as  well  to  the  complainant  as  to 
tiie  defendant,  (tf)  Thus  equity  will  not  entertain  a  siut  where 
the  value>  ia  under  fifiiy  shillings,  per  annum,  (x)  nor  any  suit  re- 
•kting  to  a  matter  of  tiery  small  value,  especially  if  it  be  founded 
lion  a  verbal'  contract,  (too  frequently  and  independently  of  the 
statute  against  frauds  subject  to  doubts  (y) ) ;  and  we  have  seen 
that  even  in  a-eaae  of.  iq|unction, .  Ae  Chancellor  expressed  his 
donht  whether  hef  .had  not  degraded  the  dignity  of  the  court 
4»y  interfering  by  infanetipn  to  prevent  the  vendoc  of  a  coach 
^eoneem  firom  ninping  an  opposition  coach,  thoi^h  contrary  to 
his  ahsohite  -covenant*  (z)  .  But  4o  these  cases  there  is  an 
exception  with  regard  to  a  suit  on  the  behalf  of  the  Roor  of 
'(he  parish*  .  though  ^r., under  for^  shillings,  (a)  And  there  is 
an  escepttoM  <to  the  rule,  not  U>  interfere  in  enforcing  contracts 
relating  to-pc^raoaaltgr,  in^the.csae.of  a  pn^liminary  contract  to 


CHAP.  X. 

Jurisdiction 

or  Courts  of 

Equitt. 


Not  in  a  suit    * 
infra  digriiioUm 
where  tbe  •um 
IB  too  small  to 
be  worth  a  suit 
in  equity. 


\^^^i- 


'  (i->irHr)8i]d  oft'Oontraels,  09,  90^ 
Andpsesp  JN»I,  853,  854,  hoi  the  last  rea- 
son seems  questionable,  see  pmt,  859, 854* 

(s)  ilnffp7rfiaod  ]mt,858,854. 

(0  AnU,  711  to  715. 

(u)  As  courts  are  instituted  for  the 
benefit  of  suitors,  and  not  with  a  view  to 
dignify  the  judges,  and  as  the/  are  always 
most  dignified  when  anaiously  administer- 
ing -JQstice  according  to  law,  in  tmaU  as 
well  as  great  causes,  the  more  becoming 
cxprrssion  and  reason  for  refusing  inter- 
ference ai  laWf  is  in  m^rrj;  to  the  party 
himself;  that  is  the  avqwed  ground  on 


which  new  trials,  when  tlie  sum  rroovered 
is  under  £S0,  are  refused,  unless  when  the 
trial  relates  to  a  permanent  or  general 
right,  when  its  importance  is  not  confined 
to  the  single  cause.  See  an  instance 
riiraer  w,  Lewet,  1  Chit.  Rep.  265. 

(x)  TttwuUy  ▼.  Oittey,  Carey,  74;  Oteent 
r.  Smith,  9  Com,  lib* 

(y)  HanbyT,Northtufe,  Cany,  76;  and 
see  other  instances.  Chit.  £q.>  Dig.  Juris- 
diction, ii. 

(s)  Ante,  713;  Smith  r,  Froment,  t 
Swanst.  S32. 

(a)  Parrot  ▼•  PawUt,  Carey,  103. 
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CHAP.x.     enter  into  a  nolle  formal  conCraol^  aoas  to  gtv^tkoctej^aiiriBg 

tr  CwRTs  OF  P"^  *  ^^^  perfect  remedy  at  law ;  (*)  tod  where  a  iMuly 

^^nr.      seeks  to  be  relieved  botd  a  penmUy  of  a  bond  or  ocber  oontnct 

forfeited  by  his  want  of  punctual  perfinnna^ie^  of  a  penenal 

contract,  equity  will  not  reUeve,  ekcept  upon  the  (erma  of  his 

performing  the  act  cy  pr^,  or  paying  ike  actnal  damage  sns- 

tained.  (c) 

Cannot  at  same      We  have  secn,  that,  notwithstanding  the  pendency  of  an 

laTfo^r'dMMg^!  action  at  law  to  recover  damages,  a  party  may  apply  for  and 

and  in  equity     obtain  an  Inhmc^Um.  Id)    But  the  rule  is  oihmrwiae  with  ra- 
rer specific  per-  1.11^  *J^  t*  «         «  1  1  « 

rormance.        :8pect  to  Dills  scH*  spectfic  penomianee,  for  although  a  vendor 
-and  vendee  res^)eetive1y  have  the  option  of  proceeding  at  law 
•or  in  equity,'(tf)  he  eattQot  do  both,  and  alter-  a  decree  for  a 
specific  performance  against  a  defendant,  the  plaintiff  cannot 
.piY>ceed  by  action  at  law  on  the  contract  fcMr  damagea,  and  such 
action  would  be  restrained  by  injunction,  (f)    But  if  a  pur- 
chaser, upon   a   bill  filed  for  spedfic  performance,  p^  the 
purchase  money  without  putting  in  his  answer,  and  afktrwardi 
discover  a  fraud  in  the  sale,  he  is  not  precluded  from  bringiag 
an  action  for  damages  if  he  oome  recently  after  discovering  die 
deception,  (g) 
Necessity  for    -    Before  wc  coHsider  the  extensive  jurisdiction  of  Courts  of 
cIsLTreiatkig  to  -^uity  in  decreeing  specific  performance  of  oonlraots,  it  is 
injunetiont,      necessary  to  observe  that  many  of  the  rules  and  deeittons 
.which    we*^  have   considered   respecting  Ityundbme  against 
breaches  of .  contract,  will  equally  apply  to  BiU^/etrspeef/k 
performance,  and  must  he  Ic^t  in  viewj  ii}  injunctions  being 
granted  to  prew&mi  mfiM .  bleaches  of  oonlractf  wbilat-docrsss 
of  specific  performance  are  to  compel  m  oontnactiag  party  to 
per/orm  some  aet  pursuant  to  hia  contract    . 


Arrangement  of  For  Practical  furposes  it  may  be  isaBpedient,  Jm$t,  to  ocnsk 
pi^c^ce^^^^^^  ^r  ^he  Oenend  Eulec,,  when  or  not  a  Gouft  of  Squitgi  wiH 
ing  to  Bills  for  decree  Specific  Perfarmauce.ofwDtMSCtB ;  0ecendijf^ to  eaamioa 
forasance.  ^^'     separately  and  disdnctly  the  instances  of.  pariiatdar  CanisracU 

relating  to  the  Person^  Personal  property  and  Beal  fwferlj ; 
and  thirdli/^  the  Practical  Proceedings  and  Decree,  and  these 
under  the  following  heads :  »  . 


(6)  Newland  oii  Contr.  92,  cites  Button  Hill  r.  Bar^l^,  18  Ves.  6S. 

V.  Lister,  ,5  Atk.  38f ;  Pember  ▼.  MatKeru  (d)  Ante,  701,  (c). 

1  Bro.  C.  C.  52 ;  and  Ta^r  ▼.  NwUU,  (a)  Su^  Y.  &  P.  S05. 

cited  5  Atk.  384.  (/)  Ilevnoir/t  ▼.  NeUoih  ^  Mad.  R. 

(c)  Ncwl.*on  Contr.  307  to  310;  S  290  ;  Sug.  V.  &  P.  220. 

Bla.  Cora.  S«6,  b. ;  1  Ch.  Cas.  «4 ;  Cage  (g)  Jedwiue  ▼•  Slad^  2  Esp.  R.  257 ; 

▼.    Rnnell,  «   Vent.   352;    The  E»trl  tjf  Sog.  V.  &  P.  SfO. 

Strafford  ▼.  Lady  WtMU^rth,  9  M?d.  U;  {k)  Ante,  695  to  730. 


BILU,  itt.  FOR  atfkeVHQ  miUWSHANCE.  ttIS 

I.  TkAQamtiV^tAui,8S»tt^9m.  chap.x. 

.  Fig*t0     ,  Saab  paify  wufit  hftve  be«n  «oi»peteiit  to  cod-     gy'^i,'^* 

.  ,  Maeried  Woiiieii»  8S)^ 

Weakness  of  Intellect,  82& 
Infcotioatbni  827» 
\      The  centvaot  pmtualljr  bindbig»  827. 
SecmSU^s.  TN  conlract  itself  and  its  partiaubrs;  8^. 
Vncet tointy  fatal,  wli^,  8^*. 
..'  >  .   Priee  to  be  fixed  bjr  ¥diuatkmnot  completed*  8^8. 

Oiberwiee,  il  valuation  made,  830^ 
WbenrnftupredtoMaateK,  83^1.      .      , 
IllegalU;»  Sau 
.  TAirdit^f   The  speeifie  perfonniiQc^e  BMist  he  emtlre  S^l  • 
JPmifiAltft  P«rt  periomance,  when  av«Jab|e,  832^ 
i#    F^iUjf,     Circiunstaoces  indiicing  vefiisid  of  .Specific  Per* 

foniianQ»,.832jbo849. 
Analysis  of  these^  83S* 
11.  Particular  Cwtraets— 849  to  862. 

,First,   .     Respecting  the  Person,  850  to  852. 
.  Secpndlj/if  Resp^ctipg  Personal  Property,  852  to  860. 
Tkirdlg^   Respecjting  Real  Property,  860  to  862. 
JJI,  The  Practicf^l  Prpceedjpgs  apd  Decree^  862  to  868. 

As  regards  contracts  in  general,'  a  Oourt  of  Equity  will  not  i.  Tbe  Genb- 
de<»^  specMc  perfomanee  unices  tbe  obligation  to  perft>mi  ^]^^^^,r. 
the  cobtract  was,  at  tbe  time  it  was  made,  imtiual  and  reeipro^  ty  mast  hsre 
M%  HtuUng.  (i)    Thus,  if  a  necessary  party  to  tbe  contract,  iTcJinSSJd 
at  the  time  of  making  it,  was  an  infant  or  a  married  woman,  mutu4dty  bound, 
so  as  not  then  to  be  absolutely  bound,  the  court  would  not  infancy,  when 
deeree  speelflc  performance  on  a  bill  filed,  altbengh  at  his  or  ^^  objecikm. 
het  instance;  (Ar)  therefore,  -where  it  was^ discoverod  and  urged 
that  the  plaintiff,  in  a  MM  for  specific  performance,  was  an 
h^fkua  at^  tbe  time  ^f'the  contract*  and  also  when  the  Inll  was 
filed,'  such  MU  was  dismissed  inih  costs,  to  be  paid  by  the  next 
friend ;(/)  and  the  Master  of  the  Rolls  said,  that  no  case  of  a 
bill  filed  by  an  infant,  for  the  specific  performance  of  a  contract 
wade  with  him,  has  been  found  in  the  books,  and  that  it  was 
an  admitted  general  principle  of  Courts  of  Equity  only  to  en- 

(i)  Ne  vl.Conlr.  91,J52,  J5S ;  1  Mcd.TTorfei,  Ijac,  &  W.  358,  370,  373  j  poll, 
Cb.  Pr.  4«3,  484.  827,  828. 

(k)  Flight  V.  Bolland,  4  Russ.  K.  298 ;         (I)  Id.  ibid, ;  but  see  1  Mad.  Cb.  Pr. 
Harnett  v.  Yielding,  2  Sclio.  &  Lef.  549 ;     423,  note  (m).  ' 

and  see  Weak  v.   West  MUidletex  Water 


8£6 


flPWtrtC  ttlHiMBi  AMD 


CHAVX.  ,  force ^pecififi pi^maiic^idiiii the temadf  ia tfMiMri. (0^  He 
SPEom/pEn-^^l^A  i|d»Mted.to<ibe  eseepd<mto  tinit^nife'uiKkr*liievlHlate 
FOKMAT^cR. ;  ajMWat JPMidgj  wd^otthiok  ^nftiMinlicay  tbet  «IAkni|^  a  party 
filiog  fi  li^U  f6i;  .sfi^cific.  pec&iraisiice  bed/not  himuuM  flignad  tke 
cootracV.  ^tifb^aagbt  evstein- the  *  bill  egaiiist'die'liBBly'wIio 
hiMli  (4ii!i9lu)«qf«tJW9  ilbe  fwopfietgr  of  «1m^ 
by  LqIp4  Red9a4ilk#<»>  the  grmrnd  of  imat  of  nmtiieikjfv  but  "wae 
suppojrtedti  beo^iise!  tba  sftatirte  against  frauds  ooljr  ae^^kes  the 
age^ewealiitOi^.jigBed  by  thepartjlo-faechai^giedraiid  abo 
becai]9^.:tbe  pli^inljffi  .by  'the  lact  of  filing  the  biUy  'had^edopted 
the  cpntijaiH;  awL-  made  thd  remedy  mutual^)  (a)  but  that  fhoee 
reao(»a  did  Hot  apply  •  to  the  caae  of  an  iaiant.  But  pOfhape  if 
an  in&nt puirdiadeTi afterhe^has attained twenty^^me^ and wUkt 
the  contract  is  open,  and  before  the  vendor  baa  fexproaacd.  ariy 
dissent,  should  afflnn  the  contract^  or  ereli.  .file  his  bSl,  (vfaidi 
might  of  itself  be  deemed  such  afirmanoe,)  then  htt-  bill  aght 
be  sustained.. (0)  In  the  ficst cas^at all  events^  the  rtmedy^afei 
behalf  of  the  infant  is  only  tU  law,  where  it  has  ba^n  keU 
that  infancy  is  mereTy  a  personal  paoteotion,  thatcan  be  taken 
advantage  of  only  by  the  infimt  himself.  (/») 

As  to  Married  women  it  is  dear,  tiiat  if  a  huabMid  fshoidd 
contract  for  the  sale  of  his  wife's  teal  estate,  a  Court  bf  EquiQr 
will  not  decree  him  to  procure  her  to -join  in  a  eaaveyance;  <f) 
and  it  should  seem,  on  the  other  hand,  that  unlesa  thfe  vendor* 
husband  has,  whilst  the  contract  is  openi  and  before  fling*  Ua 
bill  for  •  specific  peffonnanoe,  fvracivred  his  wife  to  eeBenyand 
ewcute  the  {Conveyance,  and  levy*  a  fiaie  whenneoesaar]^  he 
could  not  siJistain  his  bill  agMWt  tbe^pafldlaaer.<r)  But  when 
an  estate  h^s  been  settled  upon  a  serried:  woman  Sot  her  sep^ 
rate  use,  or  when  :the  legal  .estate  is  im  trustees^  apecifie  pec- 
formance  might  probably  be  enfiirced*  (s) 

At.  law  Lunaey  is  not  in  general  mgr  defence  te  an  aeiioii 
on  a  contract^(0  but  it.wojtdd  be  otherwise  in  equity,  eape- 
cially  if  circumstances  of  fraud  were  practised  by  the  claimant.(«) 

And  though  Courts  of  Equity  will  not,  as  has  been  figura- 
tively expressed,  measure  the  siae  of  people's  undentandii^  or 


Marriage,  wbeD 
an  o6/er(ion. 


Lunaey 


Wedkneu  of  In- 
t€]iect8,  when 
an  objection. 


(m)  Flight  ▼.  BoUand,  4  Biusell,  301 ; 
Co.  Lit.  %,  b. 

(n)  Per  Master  of  RaUs  in  Fiight  ▼« 
BoUand,  4  Rusa.  K.  301 ;  Martin  v.  Mit- 
chell, 2  Jac.  &  Walk.  4t7  ;  ante,  115, 
116|  and  iiutea.  ^ 

(<t>  9  Vin.  Ab.  393,  pi.  1 ;  and  see 
observations  in  Flight  v.  BoUand,  4  Russ. 
R.SO(). 

( p)  IVaneiek  v.  Bruce,  3  Maulc  &  S. 
S05;  6  Taunt.  118,  S.C. 


(q)  Decided  in  MMrtim  t.  Mtte&eU,  S 
Jac.  &  W.  4t5 ;  admitted  in  FHgla  ▼. 
Balkmd,  4  Ruaa.  f99;  asd  aet  Sagd.  V. 
^  P.  S  ed.  IBT  to  189 ;  NevL  Coolr.  103L 

(r)  Semble,  id.  and  page  901. 

(<)  Sugd.  V.  &  P.  8  ed.  187  lo  191. 

(0  Baxter  v.  Earl  Parttmauik,  5  Bar, 
&  Cres.  170;  t  Car.  &  P.  178,  S-C; 
but  see  Sentenae  ▼.  Poale,  3  Car.  St  P.  1. 


(u)    Newl. 
8«7,  (rf). 


Contr.    363  ;    and    ^oft. 
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«a 


capBcitM^  time  Mbg  oo  luoh  a  lUiig  as  an  equitable  iDca{>a*    chap.  x. 
ckywhctt  tfkare  is  akgal  ctpaeitf ,  (m)  yet  gr^ai  weahtesa  of  iin-  g,s^i^.'p»- 
dentending,  although  BofraBK)imliiig  tomsabityy  is  always  con-     yoKMAwci. 
sidered,  when  oonnected  with  circumstances'of  fraud  or  surprise,  • 
as  JbmuBg  a  strong  feature  in  the  esse ;  (y)  and  in  tiiese  cases 
Cottits  ef  Equity  will  ndt  only  refiise  specific  performanee,  but 
alao«wiU,  under  drcomstances,  decree  Ae  contract  to  be  deliver^ 
ed.np  to  bft  eanoeUed.  (z)    Am  where  a  weak  man,  easily  im- 
posed (Upon,  and  serenty-two  years  old,  conveyed  an  estate  worth 
«£40  a  year  ita-two  persons  in  fee,  in  conaiderBltfon  of  an  annuity 
iyfj£S9  a.year.  (a)*.  But  greatage  and  imbedlity  wffl  not  induce 
a  Court  of  «Equity  to  cancel  even  a  voluntary  deed,  if  it  were 
wdlexphnned  to  tfae>party,  and  he  understood  its  terms,  (b) 

If  A  .contract  be  obtained  from  a  man  in  a  complete  state  of  Intoxication. 
Iwimcatian^  althoitgh  that  circumstance  alone  would  not 
invaUate^  yet  slight  evidence  of  cinmmvention  or  fraud  would 
induee  eqnity.to  set  the  same  aside,  or  at  least  to  refuse 
sikfeiic.perfonnaBce;(c)  as  if  the  party  to  ah  agreement  were 
drawn  inilo  drink,  by  the  management  of  the  person  in  whose 
favour  it  was  signed,  {d)  , 

'.  But  besideB  the  necessity  for  paC^h  party  being  recipro-  There  mott 
catty  bound  in.  respect  of  competency,  it  is  also  a  rule  that  the  contract  bind- 
coatraot  itself  most  have  been  so  ihnned  as  to  be  redprocaUy  ing  «acfcp«i^j 
and  muOmaU^  binding*    It  was  partly  on  this  ground  that  the  fmnmce. 
caae.of  WeiOgr  v;  The  We§i  Middhtex  Water  Works  Compmg 
was  decidied«(^>  That  company  was  estaUished  by  a  statute  for 
supplying  tfa»  inhabitants  of  scfveral  districts  with  water  at 
such  tenns  fu  they  should  mmiuMif  agree  upon;  and  a  subsc 
quent  act  provided,  that  the  company  should  only  demand 
reasemable  sumSf  and  it  was  determined  diat  neither  a  bill  for 
a  specific  performance  of  a  supply  of  water,  nor  an  injunction  for 
interiiipting  an  inhabitant's  supply  of  water  could  be  sustained, 
because  there  had  been  no  muiuaUg  binding  contract  between 





(x)  I  Mad.  Ch^Pr.  ISO;  NewL  Contr, 
d6t ;  Blackford  ▼.  Chrhtian,  Knapp's  R. 
77 ;  Diamid  v.  Dkmdd,  3  Wila.  &  Sliaw, 
57,  8.  P. ;  3  Bligh,  N.  S.,  374,  S.  C. ; 
Milna  ▼.  CowUy,  8  Price,  680. 

(v)  Or^^.DevmUU,  3P.W.  130; 
and  other  cases  New].  Contr.  363;  1 
Mad.  Cb.  Pr.  f  80,  S83 ;  BaU  ▼.  Munnim, 
5  Bligh,  N.  8. 1  ;  Blakeniy  v.  Bagc€,  Id. 
937,  253 ;  Diamid  v.  Dumid,  Id.  374 ;  3 
Will.  &  Sh.  37. 

'%)  Id.  ibid.;  and  ante,  709,  710. 

[a)  Clarkion  v.  Harvey,  9  P.  Wms. 
203 ;  Newl.  Contr.  365 ;  1  Mad.  Ch..  Pr. 
^83;  Martin  w.  Mitchell,  9  Jac.  &  W. 
413;    and  see  Blackford  ▼.    Chrhlimi, 


i; 


Knapp*s  Rep^  73 ;  Diamid  ▼.  Diamid^ 
3  Wils.  &  S.  37,  S.  P. :  3  Bligh,  N.  .S. 
874,  S.  C. 

(6)  Pratt  T.  Barhtr,  1  Simon's  K  1. 

{c)  Craigh  ▼.  Bolma,  18  Yes.  14 ;  Say 
▼.  Sarmdc,  1  Ves.  &  B.  95 ;  Jahnion  v. 
Midlicat,  3  P.  W.  130,  note  (a);  Northam 
^.Latoueha,  4  Car.  &  P.  140 ;  PUt  v.  Smith, 
3  Campb.  35;  Fentott  ▼.  HoUoway,  1 
Stark.  R.  186;  Gregory  ?  .FnoMr,  3  Campb. 
454;  Newl.  Contr.  365. 

(d)  Johnson  v.  MedUeott,  3  P.  W.  130, 
note  (i»)  ;  Cory  ▼.  Cory,  1  Ves.  19 ;  Cook  ▼. 
Clautcorth,  18  Ves.  12. 

(e)  Wealer  v.  We$t  MiddUiei  Wattr 
Works,  1  Jac.  &  \V.  358, 370,  371,  373. 
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CSAP.  X.     the  OQmpuqr rad  dbe nhaUtaBt  foratvpr^  flfvater aiajbirf 
Mppkf^  BOf  the  hAabitaat  boiind  to  tike  or  ptgr  Air.aEiqF 


Uncertainly  in 


SieandUf,  The       WiA  tespeot  «o  the  C^mttmii  Uulf^  the  idb  i%  tint  a 
and  reqouot^'   paTtjT  who  seekst spedfic  perfi>fnaMe  bf  decree  ef  a  Geertrof 

Equity  must  estaUisfa  Ihat  there  hes  been  a  eertete  oMlnd^ 
oieer  ai  aU  its  material  teniis»  (/)  and  valid  as  wdi  atcosMM 
lav(^)  as  under  Ae  pravisioiH  dP  the  statole  againat  finadR,(i) 
ec  that  the  defendant  is  piedaded  fren  .objecting,  «m  Mcomt 
*  of  iofbrmality,  by  the  circumstenee  of  a  material .  part  po^ 
fimnanoe  of  some  part  of  the  cmtraet  (i) 

In  coQtsacts  for  the  payment  of  a  sum  of  money,  vlielher  ai 
the  jMrsee  of  reel  property  or  otherwise,  a  speeifte  j(Mrf|if»ef  is 
in  general  of  the  essence  of  dm  contract.(it)  And  if  itappcsr 
even  by  pa»d  evideime  tbat  one  term  of  t  e  aetiial  egmssMot 
was  emitted,  specific  peribflmanee  will  berelased;40  andasidisr 
at  law  nor  in  equity  will  any  materiel  etipulation  not  expressed  k 
supplied  $  (m)  xkoa  has  a  Court  ef  £quity  posres  to  idter tfaaonip 
tracts  of  parties  from  an  eventual  dumge  not  eontempIatBd  at 
tfaetime;(m)  and  wheve  a  malarial ingvedienfrin  the  temvef  a 
contract  has  been  omitted,  equity  eonaidera  it.  aa  only  mita( 
in  treaiffp  and  will  not  decree  a  spemfic  execuftien«<a)  So  ia 
emilncts  of  saki  if  tbeee  he  uncertainly  as  to  the  desmiptioii  or 
qnsntity  of  the  lands  profmsed  to  be  conveyed,  the  comt  viD 
not  decree  specifie  performance  ;(o)  unless,  peibaps,  iasone 
eases,  where  the  party  who  reAises  to  perform,  hianeelf  dmv  die 
agaeement,  and  occasioned  the  objeqied  ttneertatnty.(fi)  And 
although  in  equity,  where  a  written  agreement  «xpiessl)r  lefen 
to  a  plan  as.  an  eadsting  docmnent  iogmmg  a  term  in  a  coatnc^ 
parol  evidence  is  adnuasiUe  for  the  purpose  of  identi^ri^g  the 
plsn^  yet,  maless  the  evidence  of  ideality  be  dean  and.ssliffiio- 


T" 
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(/)  Alio  tbe  iMoetsi^  foe  certainty  in 
general  as  regards  snita  for  Specific  Per- 
formance, we  Wh$U$  ▼•  Bagnail,  6  Bro« 
P.  C.  48;  Moule^  ▼.  Virgin,  3  Ves.  184 ; 
1  Fonbl.  Eq.  170;  1  Madd.  Cb.Pr.  426. 

(^)  See  the  requisites  of  contracts  in 
geneni,  ante,  112  to  126  ;  as  respects 
Contracts  of  sale  or  demise  of  real  pro- 
perty, mUf  292  to  305. 

(K)  29  Car.  2,  c.  S,  s.  1  &  4;  ofUe, 
292,  295. 

(t)  See  poa,  852,  as  to  port  fuform-^ 
tmce, 

(k)  See  in  ^eoeral  Newl.  on  Conlr.  1 51; 
and  admitted  in  Agar  ▼.  Mackiew,  2  Sim. 
&  Sto.  422  ;  Emery  v.  Wau,  5  Ves.  846 ; 
8  Ves.  505  ;  Holcraft  v.  Hi4'kman,  2  Sim. 
it  Stn.  134;  Lynday  v.  Lynch,  2  Scbo. 


&  Lef.  7.  The  sftoie  pcunt  was  decided  st 
law,  in  K.  B.f  jk.  n.  1821.  See  ibo 
Wealer  ▼.  Wmt  MMIaex  W0lef  Wwia^ 
anu,  827,  note  (e) ;  and  3  Cbittj's  Cooia. 
L.  105,  a.  2. 

(0  Gorron  ▼.  Griaily,  2  Snaast.  144; 
Bayley  v.Tyrrell,  2  BJi  &  B.  563 ;  Vmer 
t.  Read,  9  Mod.  86.  When  otherwiie, 
Omtrod  f .  Hardman,  5  Ves.  750 ;  Wkalij 
y.  Bagnel,  6  Bro.  P.C.  45. 

(m)  Ormond  ▼.  Andmtm*  2  Ball  &  8. 
569 ;   1  Mad.  Ch.  Pr.  426, 427. 

(n)  Bayley  v.  TvrreU  2  Ball  kB-SSS, 

(o)  Bromley  w.Jegeries,  2  Vera.  415; 
Newl.  Contr.  151 ;  bat  see  id.  152,  other 
cases  amtrd. 

(p)  Clermont  ▼.  Tatburgk,  1  Jac&W. 
115. 


BILLS,  fro.  Mft  tpiomo  tSmVOftllAVCE. 

tbrf/  spMifle  petfbfttBiiee'  of  snob  mi  agteouwat  iH8  be*  m-    CHAP*  jl 
ftifedl.(9)'  We  1*99  itt  die piweding  poet  cumidered  tiu  etfp^-    t!!^^* 
/aJM^  required  in  a  contraet^  Mid  when  or  not  it  b  ifvlid  and  P»w>«M4»f». 
nay  be  enforced ;  (r)  and  contracts  relating  to  leases  and  sales 
of  tfiel  f/tbp&tty  m  partieiikr  haTO^been  Jtated.<#) .  Wben  (he 
eentmot  attempted  to  be  enfaroed  woidd  etbtnnser  be  intaiiA 
under  the  etatme  against  fiMds,  it  is  advisside^  thougbaotak* 
sohftely  essential,  in  the  biH  to  charge  that  it  iras  in  wriing 
afid  d«dy  signed,  or  to  charge  fraud  ot  other  cinmnslanee,  sueh 
aspttH'petfomaacet  necessary  in  equity  so  entitle  the  party  te 
th^'inleppoiMon  of  the  oourt(l) 

There  has  been  some  oontradiction  in  the  decisiona  upon 
the  ^qfoestfen  whether  the  oourtwiU  enforce  an  agreearant  to  self 
tMl  pMperty  ''for  a  j^rioe  or  sajn  of  money  to  befiaeedypon  bf 
Mo^  or  m0r0  Homed  pm^09U  appointed  by  die  agreement^  er  by 
tw^'persons  indifferently  to  be  chosen  ae  surreyors  or  ap- 
prakees,  mie  to  be  chosen  by  tlie  irendor  and  the  other  by  the 
porohaser,'*  in  cases  where  no  valuation  has  been  made,  and 
one -of  the  parties  has  docined  to  appmtt  a  valuer  on  ins 
par<«('eD  "In  one  of  die  latest  cases  upon  the  snfagect,  where  die 
^ifdor  had  se'declined,specific  perfonaance  was  refused, <»)  and 
tto  Vice-CSianceHor  ssdld,  '« I  consider  it  to  be  qmte  setded 
diat  this  court  wiH  not  entertam  a  Mil  for  the  q»eciic  perform^' 
ance -of  sii' agreement  to  lefer  to* arbitration,  nor  will  in  sueh 
okse  substitute  the  msater  fbr  the  arbitiators,  wMoh  would  be 
to  bind  thepardee  contrary  to  their  agreement!''  and  he  con^^ 
sidered  die  decinons  upon  agreement  to  refer  to  arUtradon-  as 
anslogous.(9)  So  where  two  surfeyois,  who  it  had  been  agreed 
should  Ak  tibe  price  of  an  estate,  stated  in  their  Takntion  the 
sum  to  be  paid  and  the  quantity  of  land,  and  diet  if  it  profed 
to  be  lese,  either^84ML  or  48/.  should  be  deducted,  aoeording  to 
die  ptt^  of  Ae  estate  in  which  die  defidenqr  oocuRud,  hot 
did  not  state  eidier  the  quantity  supposed  to  be  contanied  in 
each  part,  or  that  so  much  per  acre  should  be  deducted,  it  was 
held  that  such  valuadon  was  unowtain,  irad  that  a  specific  per- 
formance, after  a  reference  to  the  master,  could  not  be  enforced 
in  favour  of  the  purchaser,  (z)  It  bad  been  {Mreviously  held,  diat 


(f )  H9dg€$  ▼•  HcfffaUf  1  RiiM,  &  M«  (y)  Agar  v.  MackUw,  f  Sim.  and  SCn. 

116.  4S5}  aid  tee  Miiner  t,  Gtry,  14  Vei. 

(r)  Ante,  llS  to  ISO.  400 ;  Imd  see  poU,  851 ,  aB  to  the  dedaiohs 

(f)  Ante,  29i  to  301.  upon  MreemenU  to  refer. 

(t)  ilnte,  117,  notes  (r)^(»).  {%)  HojKraft   v.  Hickman,  f   Sim.  6c 

(u)  Ante,  f9^,  note  (e).  Stu.  130 ;  and  sec  Emerv  ▼.  Wom,  5  Ves. 

(x)  Agar  V.  MaeUw,  i  Sim.  &   Sta.  846 ;  Blount  w.  BestUmd,  Id.  517 ;  Hall 

418,  A.  D.  18f5,  obserTcd  upon  $ugd.  V.  ▼•  Warren,  9  Ves.  605 ;  Parhtrv.  Whit' 

k  P.  8th  ed.  $54.  6y,  1  Turn.  &  Russ.  366. 
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OIAP.  X.     wliere  there  js  a  oontmct  tosell  at «  vdaatioii  tobeanAe  hfA* 
^^^^     ^'"^d  C.,. the  court  wMld  campel  Ae  vendor  to  pemiifc  tlie 
PBmy<ina»wc».  iiah]atibn.(i). 

Bvt  if  a  valumHon  Aasbeen  aektail^  tmifmrUf  wmi^  hftm 
arbitrator  or  valuer  for  a  fidr  price  ,befbre  any  dimnit  ^  :tiAa 
partjr^  then  equity ifilletifiaree the  ceiiftiael4(#),aiidit  lu».a«ea 
been  h^  tibiatthe  appointed,  rahiera  may  take  4he.apinwa.of 
any  tbied  petami  sBetridencef  though  ftbeyiepiild  nol  dehigile 
their  deemtm  to  a  tfaind  pei»on*(6)  Vpon  the*  wholes  dm  nde 
aeeuis.to  ibe»  that  if  an  agneeoient  be  made  to  adtt  at  a;  fimifehme' 
tion genemlfyt  without nattdng partieidar vabietavOrnedej  Ae 
court  will exeoatDiit,  altiboughthe  yalue  ha$  Mt  been-fiiied  or 
asoevtained,  beeauaerBs  no  partJeuhuraaeanadfaaeeiteiiiiqff  the 
yahie  are. pointed  out,  tberoi  ia  nolbipg  jto ; preclude  idN^  joouii 
from  adopl&ig  any  meana  piroper  to  be  ueed  for.tbit^.pai^ 
poae;(c)  But  that  where  parlaea  have.i^greed  upon  aryfuj^c 
eiecfe  of  i^ahiation,  aa  by  itoo  pereons,  one  ftboaen,  hg  0ach^  thea^ 
unleaa  the  price  haa  been  fiMd  in.  the  way  poiotivl  oat»  the 
court'  cannot  f  enforce  the  perfomanee  of  dieagaeei^entv  fior 
thatwoiild  be  not  to  eseeute  their  ^pneementi  but  to  taake  a 
new  one  ftr  them ;  and  therefore  wh^re  the  agteement  iMa  to 
aeH  at.  a  vahuttion  by  aabith^oos  to  be  anpointed^  or  their  laa- 
piroi  aoddtfbitratorB  were  appointed,  and  diffemi  aa  to  vahie» 
and  could  not  agree  upoiiantUQipiae,  the  <eo«ft  refiiaed  to  in- 
terfere, beoaaae  a.price  fixed  by  the  maater  of  tbet<Hmrt'Co«U 
not  be  a  valuation  made  'puranant  to.  ithe  agffeemeiit  of  the 
partiM.(dI) '  'i'  /  •  .  ) .  * 

.  'There  ave  eaaea  of  contraeta  of  aalc»  of  a  naxed  nature».^  of 
xaiil  and  peraonel  property^  where  the  price  .of  jthe  fimnec  haa 
been  fixed/  and  a  general  valuation  of  the  latter  .onjiyito  .take 
place,  and  which  haa  been  apedfically  enforced ;  aa  where  the 
keae  or  intereat  and  goed^U  in  a  public  beuae  haa  beea  aold 
at  a  fixed  price,  and  dieatook  ia.to  be  valued  fitirlyi„wlwne  the 
eowrthavedecveedapedfic  pcvfonBatice.(e):  *        /;   .- 

(t)  BTtfTie  i.Memig 6  Mad,&  Qfk  ifi^  .Or^iry  v,  ffi/ftali^  la  ^ca  M|f  fi^m^ 

(a)  Emertf  w.  Wnu,  b  Vet.  J.  346;  toy  ▼.  Somenet,  19  Ves.  429:  and.  sec 
a  Yes.  506,  S.C. ;  RM  v.  ITarrM,  i  '  C^Sli  >:  JdOtum;  6  Vei.  54'}-  Wth  v. 
Ves. 605;  hlund^l  v.  jBreftorcfc.  17, Vea..  JW^.^Me^.  aO^^.^t^frrf  f,  (ht^. 
241 ;  and  see  Daldn  v.  Cope,  2  Kiiss.  1  Jacl  &  W.  396 ;  Agar  t.  MaMtm,  2 
170 ;  1  Mid.  Ch.  Ph  426 ;  Sugd.  V.  &  6litt/le'0t«i.  aut ;  Stt^  Vv  &^r.  tft^ 
P.  252.  But  if  the  prices  were  cUarly  953 ;  Newl.  Cootr.  151 ;  rnnte,  294 
inadeqvuAe,  the  court  would  not  decree  n.  (e^.  The  same  pofait  was  decided  at 
specific  perforroance,  Farkia  v.  Whitby,  law  tn  K.  B.  a.  d.  1821;,  fee  SChitt^'s 
1  Turn.  U  Russ.  366,  Com.  L.'  103,  note  2,  ucford ;  bot  see 

(b)  Hopcraji  ▼.  Ilichnan,  2  Sim.  U  Aforse  v.  Af«reff,  6  Mad.  &  Geld.  26 ;  Sagd. 
Stu.  1  SO.  V.  &  P.  254,  contra. 

(c)  MOn^rv.Ctfrv,  14  Ves.  407.  (e)rhikin  r.  Ope,  t  Russ.  R-  170  j 
(rf)    MUner  ▼.  Gery,   14  Ves.   400  ;      CoiUliMr  ▼.  TiU,  1  Rum.  376. 


BILLS*  &c*  Foa  sfmamo  pbkpqrmance.  881 

'  Bat^MthovgbaeontvMtofMbmastki^geoeralbeoertunw     OHA<^.'X» 
te^lfr  or  dieicourt  vitt  not  decree  ^wrfonMoceyiyet  where.^n  ^^r^iAe* 
contract  /or  a  lease  is  incomplete  merely  in  fornij  or  in  •some.  P«*io«^^Mio*# 
IMirtUniltr  which  the  court  can  in  the  exercise  of ^  ito  ordwiry  when  it  mj 
Jttrisdiation  tiipply>  it  will  then  take  upenitself  te  render  itteo»»  ^jii^^lTto  *^ 
formafcte  with  the  apparent  intention  of  the  pavties,  to.  be  oel<;  •ctuetbe. 
leded  Amar^ses  under  sinilar  cnoumst^acts ' to  whiek  it  may  J^^'  ^^ 
beprsstiiMd  theparties  themselves  probably.  xeferrad/ootwiA^* 
Btaadittg  the  le^se*  manner  in  which  ti|e  tenns  of  their  ^contract 
mayhavc^  been  expressed ;(/)  as  for  instance^  wbeiedie' agree* 
flMntiMM  for  a  jsna^,  '^with  such  uanal  and  proper  conditions  and 
agreements  e^  diall  be  judged  reasonable  and'  proper  by  John 
Oale»  Burreyor/'  the  court  referred  it  to  the  maUer  to  selde  the 
tenns*  aM  not  lo  Ghile.  (;)  So  where  in  aasgreement  for  a  leate> 
the:rent;  and  the  eommencem^t  and*  duratioa  of  the  lease  are 
wicertttin^  er  made  dependent  opoi}  the  approbation  of  a  dard 
perton,  the  court  will  refer  it  to  the  master,  or  dii^eet  pr6per 
issues  to  ascertain  these  several  -facts  befose  any  specific  per« 
Ibrmance  of  tfie  contract  wiU  be  decreed,  (A)  especially  if  die 
tetlant  has  occupied  under  the  agreement,  (s)    And  in  general, 
speeifiic  ^ezecetloe  of  an  agreemetit  for  il  lease- wiU  be  decreed 
with  proper  covenants,  oraccardnngtothe  general  practice  as  to 
snob  leases,  and  not  contradicting  the  incidentsof  the  lessee's 
estate ;'  one  of  which  is  the  right  to  haTs  it  lyitboot  restraint, 
except  what  is  imposed  by  law,  as  ess^nmenti  unless  an  ex^ 
press  contract  has  been  made  to  the  contrary,  {k) 

But  equity  will  not  decree  specific  performance  if  the  objeel  nUgaicaoMi' 
of  the  agreement  were  in  any  respect  inconsistent  with  the  feild^/' 
rules  of  pubhc  policy,  akhou^  not  absolqtelj  declared  void  by  Vitiatei. 
any  enactment.  (0 

Courts  of  Eqmty  cannot,  on  behalf  of  a  vendor,  decree  the  TkM^,  The 
performance  of  one  part  of  an  egieement,  leavingi  the  other  fo^^^lnMmwt 
part  unperformed,  (m)    But  a  pnrqhasermay  sstnetimes  hare  a  be  catirt. 
specific  performance  in  part,  waiving  the  rest,  and  the  defimdant 
cannot  object ;  (e)  but  there  are  exceptions  to  this  rtde*  (o)     , 

We  have  seen  the  necessity  for  extracts, to  grant  leases,  or  JFVwrt^/y,  What 
^  to  sell  any  interest  in  land,  to  be  in  writings  and  signed  by  the  ^^^^J^ZT^' 
parties  to  be  cbarged*<(ji)  Butin  many  cases  where  a  contract  has  niaterUl  and 

</)  AUm  V.  HmrAmg,  %  £q.  Oa*.'Ab.  (fc)  Ckurth  ▼.  Brown,  15  Yes.  fM. 

17 ;  1  Foubl,  Eq.  179.  (Q  Newl.  Contr.  Id7  ;   1  Mad.  Ch. 

(g)  Gourlay  v,  Somertett  19  Vea.dS9;      Pr.  AM. 

Milner  v.  G§ry\  14  Yes.  400.  (m)  Wood  t.  Bme,  2  Bligh,  595. 

(h)  Plunket  v.  Lord  Kingiland,  1  Bro.  (n)  Mettaer  t.  GiUapif,  11 , Yet.  040. 

P.  C.  Sn,  Co)  Sugd.  Y.  &  p.  278  to  «83. 

(i)  Gregory  w,  MigheU,  18  Yes.  333.  (;i)  Ante,t9t,  J93. 
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PfcBy<mnATtc«.  he  be  Ifce  intended  lessor  ot  kmep,  or  vendor  or  puvchuer)!  by 
safieioitto  biU  lA  equity)  «9  eonpei  tlie  spedflc  petfenoMee  ^  Ae 
rantriKroinlr  ^b^*^7)  TheenumeratkmofaHAeraleeenddeeuimiii^ 
the  statofe  this  sabject  would  be  beyond  our  present  objeet.  it  wtmm 
•gainst  fimadf.   ^^  akhoagh  an  agreement  for  a  lease  haa  bee»  impsmk  in 

seme  fiart  of  its  terns,  as  thatthe  rent  shall  be  fixed  bf  nM. 
ttalion,  or  a  iiakd  person^  lAich  has  not  been  done,  yet  if  Am 
Icnaat  has  substantially  occupied  under  tbe  agreeiaenti  aniis 
pavt  performed  it,  the  court  itiU  tefer  it  Co  thenuMer  ta'tethi 
tenti  raljber  than'svffer  it  to  be  rescindied  in  UAo.ijr) 


F^thiy,Ciraim'  Tbere*  are  some  etremiuUmees  whieh  may  or  not  tdlacasjf 
ST^Ite  to'"^  the  right  to  a  specific  perfbrmance  or  hidttoe  tiss  Ooait  Co 
refine  speciic    roftise  it,  attd  these  we  will  consider  under  the^fiiHovuig  iMnli: 

perfonmmoe.  1.  ^-raud,  888. 

1.  Misjreproeentationi  888^ 
S.  Conceahnedts,  887. 
.  S.  Ignorance^  888. 
S«  laadequaey  of  PrieOi  888. 

'  4.  Consequences  of  Vendor  being  utiable  in  part  t^  CMplete 
the  entire  Contract,  889. 

1.  Cannot  demise  or  convey  entirety  of  Inteiest  in  the 

whole  Estate,  889. 

2.  Cannot  demise  or  convey  so  large  an  Estate,  8M. 
8.  Cannot  convey  an  Estate  of  the  like  qualily,  8fk 

4.  Cannot  convey  of  like  Dimensions,  841. 

5.  Cannot  make  a  perfect  Title  according  to  Conditions, 

848. 

6.  Cases  of  Compensation,  84£. 

6.  Snbeequent  Circumstances  inducing  Court  to  lefbse  Spe- 
^fic  Performances,  844. 

1.  Felenyofinteaded  Lessee,  844. 

2.  Insolvenoyi  8444 

8.  Breaches  of  Covenant,  845. 

4.  Change  in  other  Circumstances,  as  Destruction  by 

fire,  Deaths,  ftc.  845. 

5.  Consequences  of  Laches  or  Delay  as  Co  Tnnei  84T  to 

840. 

(q)  See  in  general  Sugd.  V.  &.  P.  i&T,  Jonet,  1  Swaost  17« :  C&tdir  %,  toAt, 

108,110,117,118. 123;  1  Madd.Ch.Pr.  1  Sclio.  &  L.  41;  Piifmg  t.  Armi^ 

S76,  380.  &c. ;  OiiXlft  Eq.  Di^  58  to  H  Vc8.-78 ;   France  r.  Dmmnt  14  V?». 

60;  OwUerr,'HaUM,  Amb.  586;  Kine  386. 

V.  Btdfe,  %  Ball  &  B.  943 ;  Morphett  r,  (r)  Gregory  v.  Wi^U,  18  Vet.  3S3. 
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A»  it  k  always  dUcretionarff  to  grant  a  spedfie  perfermaiie^^     chap.  x. 
or  to  leave  tf>e  parties  to  law,  if  it  be  ettahKsbed  that  any     ^^^^^^ 
ftamd  is  iMfMitaUe  to  the* vendor^  (Mr  if  tliere  has  beett  my  P»»foa«A»ci. 
mivteike  or  #iflrj»rjsr  that  operates  ia  oonscience  against  hisde-  i.  ^md, 
maud  to  bitfve  the  contniet  performed,  it  is  aii  answer  to 
im  appt>licaklom<«) 

p  Jhamhriewi  repr&9ewiaiicm^i  br  evea  mlfnl  o&mxaimefd  or  Flnt^Miinpre- 
aijHP'JitJfoii  of  any  maUrial  fdet  in  die  knowledge  of  a  vendor 
or  parebaser,  although  only  to  a  omall  extent,  would  in  general 
indswe  frConrt  of  Eqinty  to  relbse  epeeific  perfonnancie  at  bis 
instanoek  (#)  though-  it  might  be  enforced  against  Imn.  (n)  It  is 
a  well  established  maxim  applicable  to  tUs  branch  of  the  law 
and  to  poBcies  of  insurance  that  frauds  whether  euggeitio  or 
i^hgatio' falri,  or  aufpreuiQ  veri,  w3I  avoid  the  contract,  {se) 
Mnmftoi  the  cases  upon  this  snbjeet  are  aUy  collected  by  Mr. 
Mo4dogu(y)  •  Matorial  misrepresentaticnt  of  bye^gone  or  sop- 
posed  existing  facts  in  obtaining  any  agreement  will  have  this 
effiBct*(4r)  Thus  a  eerbal  misrepresentation  by  the  auctioneer 
at  the  time  of  the  sale  as  to  the  qoanthy  of  land  woald  be  a 
good  defence  to  a  bill  for  specific  performance,  (a)  and  even 
false  representations  .by  a  vendor  tha^  he  intended  to  make 
improvements  upon  land  adjoimng  that  offered  to  be  sold,  will 
have  the  same  effect.  (6) 

Wilh  respect  to  niiwepresentations  when-  innoceht,  then,  in 
some  cases,  in  order  to  deter  a  Court  of  Equity  from  granting 
specific  relief  it  must  have  been  material^  and  to  such  an  extent 
as  substantially  to  vary  the  spirit  of  the  contract,  for  if  not  so 
nuUericU  nor  wilful,  the  court  would  compel  the  purchaser  to 
complete  the  contract,  accepting  only  a  compensation  for  the 
deficiency  irt  quantity  or  value  in  the  estate.  But  if  a  wilftMy 
fraudulent  misrepresentation  be  established  even  as  to  a  snuM 
part  of  a  contract,  the  party  guiky  of  it  b  entir^  pre- 
cluded itom  asking  for  a  decree  of  specific  performance, 
even  of  a  part  of  the  contract,  or  even  upon  his  waiving  the 
part  afiected  by  the  misrepresentation!  for  the  eflfoot  of/ratM^ 
ulent  misrepresentation  is  not  to  alter  or  modify  the  agreement 


^^ 


00  Fbt  Master  of  the  Rolls  m  BtaumtnU  GUU^e,  11  Ves.  640. 

▼.  EhAa,  Jacob's  R.  4f  4.  (x)  See  the  prindple  and  nnmeroas 

<t)>Cb{m«»  n  Bormr,  1S  Tes.  10;  iMtantses,  fKig.  v«  &  l».  8th  edh.  158, 

Clmiumt  V.  TaAurgh,  1  Jacob  &  W.  llf,  194, 1!S8;  Park  on  Ininrance ;  Marshall, 

Ak  D.  1819 ;  Bmumont  v.  Duket,  Jacob,  id. ;  Hughes,  id. 

4tt,  A.  l».  18tS$  Skirku  v.  SlraUon,  1  (y)  Madd.  Cb.  Pr.  404,405. 

Bro.  C.  C  440^  Newl.  Contr.  156,  US,  (<; 
tl4.    What  is  or  not  frattd  tb  iddace  a 
oottrt  to  refese  assistance,  Newl.  Contr. 

tl5  to  tff,  (6)  Btaumont  t.'Duket,  Jacob's  Bcp. 


iy)  Aiaaa.  i;u.  rr.  4U4,  ^o."). 
(t)  Supra,  note  (t). 
(a)  Wauch  T.  WinchesUr,  1  Ves.  k  B, 
S75 ;  Flood  v.  FinUy,  t  Ball  &  B.  15. 


(«)  Newl.  Contr.  156, 157;  Mtstaer  v.     4?«. 


8^4 


SPECIFIC  RBMBMB8  AUD 


CHAP.  X.     pro  tanio,  but  to  destroy  it  enfirefy,  and  to  operate  as  a  per- 

^Sricilic      ^^^^  ^^^  ^°  equity  to  the  party  who  has  practised  it;  (c)  and 

PERroRMAwcE,  thercforc  where  a  bill  was  filed  for  the  specific  performanoe  of 

an  agreement  to  exchange  estates,  and  it  was  established  that 
such  agreement  was  signed  by  the  defendant  upon  the  fiuth  of 
the  plaintiff's  verbal  false  representation  that  his  tenant  aadtfie 
defendant's  had  assented  to  such  exchange  without  qualificaliooi 
when  in  truth  they  had  only  assented  to  give  up  their  oceupt- 
tions  on  the  terms  of  being  paid  the  value  of  their  respecliTe 
interests,  the  Court  of  Chancery  refiiaed  specific  perfonaaooe, 
although  the  plaintiff  offered  to  pay  the  tenants  the  amooat  of 
their  claims,  (c) 

So  where  an  agreement  for  a  lease  of  Covent  Gbu'den  tbestre 
was  obtained  by  a  proposed  lessor  by  his  materially  misiepie- 
sentmg  facts  to  the  proposed  lessees,  it  was  held  that  they 
were  justified  in  refusing  the  lease,  alikaugh  they  had  pot- 
sesssian /or  more  than  two  jfears,  and  the  Vice-Chanodlor 
having  decreed  otherwise,  the  Chancellor  reversed  that  decree 
and  the  House  of  Lords  affirmed  the  reversaL  {d)    But  if  the 


(c)  Per  the  Matter  of  the  Rolls  in  CUr- 
It  T.  Ttimrgk,  1  Jac.  &  Walk,  lit  to 

Iff ;  and  Cadnum  v.  Homer,  18  Yes.  10, 
where  see  the  role  and  principle  abl  j  ela- 
ci<Uted. 

(d)  Hmris  x.  KemlfU,  f  Dow.  &  Clark's 
Rep.  4dS  to  479t  overmling  same  case  in 
1  Simons,  111.  In  this  case,  b^  agree- 
ment under  seal,  of  11  March,  18fS,  be- 
tween* Harris  aiid  the  defendants,  the 
latter  agreed  to  accept  a  lease  from  Har- 
rison, a  trustee  for  Uie  plaintiff,  and  then 
of  Covent  Oarden  theatre,  for  a  term  of 
jears,  and  plaintiff  gave  op  possession  of 
the  theatre  to  the  defendants,  and  they 
exclusively  munaged  the  same  for  several 
months.  At  the  time  of  such  agreement 
it  was  represented  bj  the  plaintiff  that  Sir 
£.  Antrobus  was  lessee  of  a  bos  in  the 
theatre  for  a  teim  at  an  annual  rent  of 
f  10/.  whereas  it  afterwards  appeared  that 
Sir  E*  Antrobus  had  porchased  soch  in- 
terest in  the  box  for  fOOOL  paid  to  the 
plaintiff  and  his  father,  which  feet  waa  not 
communicated  to,  hut  cemeeakd  from  the 
defendanit.  There  waa  also  another  feet 
nearly  of  the  same  nature  oonoealed*  The 
defendants  proceeded  in  the  manage- 
ment of  the  theatre  for  nearly  two  years, 
and  then  having  discovered  these  fects, 
they  refused  to  execute  a  lease  but  at  a 
reduced  rent,  and  thereupon  the  plaintiff' 
in  A.  o.  18f  4,  filed  his  biU  in  Cbanoeiy  for 
a  specific  performance  or  the  acceptance 
of  a  lease  in  modified  terms.  T&e  defend- 
ants resisted  this  on  the  ground  of  fraud. 
The  Vice-Chancellor,  Sir  John  Leacb,  11 
April,  I8f7,  decreed  a  specific  perform- 
ance.   On  an  appeal  to  the  Chancellor 


Lyndhnrst,  he,  on  f  6  May,  1829,  revcned 
such  decree  <hi  tiie  ^roaiid  of  the  firaad, 
and,  inter  alia,  gave  judgment  as  foUovi: 
"  Now  I  belieTC  it  i»a  oniversa!  priodple 
in  thu  court,  where  a  party  calls  far  a  spe* 
cific  performance  of  a  contract,  he  laost.  ai 
to  evenf  part  of  the  coatract,  be  free  ften 
every  imputation  ot fraud  or  wdetakL  It 
is  not  sufficient  to  say  that  secarity  naj 
be  given  or  security  may  be  obtsined 
upon  the  property;  it  is  a  personal  bar  le 
toe  procecfdtngs  of  this  court;  it  is  a  pe^ 
sonal  bar  aad  may  be  a  bar  in  a  eoart  ef 
law;  it  is  a  personal  bar  to  the  partj 
making  application  for  a  specific  peifena. 
ance.  I  tbuik  I  am  jnsnfied  in  sayfeg, 
according  to  the  eatabUabed  piactice  of 
tills  court,  if  nothing  bad  been  done  oader 
this  agreement,  if  ti^  parties  bad  not  l^en 
possession  under  it,  it  Mr.  Harrb  bad  not 
given  up  the  management,  bvt  that  tbe 
agreement  atone  had  been  ezeaaled;  oader 
ttiese  circumstances  it  appears  to  me  in- 
possible  to  sQppooe  that  thb  eoart  oeaM 
nave  listened  to  an  applicatkm  for  the 
purpose  of  enforcing  a  specific  peifeniH 
anee  af  this  agreement,  either  genuaij 
or  subject  to  modificatioo.  TbeqoesliQB, 
therefore,  comes  to  this,  wlMtlmr  ia  coo- 
aeqnenfoe  of  the  condoct  of  tba  pnties,  ia 
oonscqnenoe  of  their  tofcti^  panoHia  ss 
thev  naTC  done,  and  in  conseqacaee  of 
their  having  dealt  with  the  finftrt^  in  the 
way  tliey  Imve  done,  whether  that  stale  of 
things  is  soch  as  to  lead  the  ooart  to  en- 
force thb  agreement  by  a  deaee  of  a 
specific  performance.  Mr.  Harris  ga*« 
up  the  management  of  tbe  wbofe  conoenu 
of   the  theatre  lo  these  gentleawn,  so 
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thing  eonoealed  or  omitted  t6  be  stated' was  iQo'triJfifi^Ho  IcHAp.  X. 
Affect  the*  ground  of  the  contract  o^  work  any  iTiji|stfce  or  aflfect     ^^^^l^ 
the  hiterests  of  the  party,  the.  Court  would;  ndtwithstandihg  PgayoBMAitcK. 
Mch'dohcealiftent'or  omissidD,  decree  specific  pfeifformahce  of 
the  agi^ement.  {e)    Where  thef  agreement  Is  6t  doubtful  and 
ftubpleibud  ehiiyacter  t^ith  respect  to  the  fairness  bf  the  terms 
or<  mode  of  obtaining  it,  the  Court  WiUiiot  decree  specific 

>f|itf«rmanbe*;  and  though  a  length  df  time  has  elapsed,  tliat^ 

'  oifder  efarcttmsftances,  will  not  imply  acquiescence.  (/) 
^  Sopposing^he  party  deceived  has,  before  he  'has'  discovered 
the'iVtfttd,  tiik^n  possession  and  had' a  partial  benefit  jfrom  the 
contract,  still,  unless  there  has  been  perfect  bond  fides  on  the 
pftrtef  die  other  party,  he  cannot,  >on  account  of  such  partial 
benefit^  compel  specific  performance,  (g)  but  must  seek  hid 
remed;^,  if  ^  any,' for  the  temporary  use  of  the  property  qr  other 
bteeflt,  by  another  and  different  proceeding.  (A)  It  must  be 
kept  in  view  that  these  csises  of  fraud  are  quite  distinguishable 
from  that  class  of  cases  in  which  the  contract  having  been 
if$  ali  respects- fair  on  eacli  side,  yet  it  cannot  be  literally  per- 
formed in  all  its  parts,  and  whea  the  Court  will  modify  it>  at* 
tonding  to  the  substance  of  it^  and  carry  it  into  execution 
fcee  £Eom  th&  collateral  circumstances  th|tl  foi^n  the  diffleulty. 
Tbeet  are  cases^  of  this  kind  wherei  firopq^  Japne-of  time^  it  has 
beeoaaunoeiiseientious .to  insist  upon  the  sgre^menf  modb  ei 

forma,  ov  whpre  there  h^pens  (o  be  a  smll  jdefi(»ency  in  the 


IHI     >  Wi*h 


«g(«eiBeDt  wa>  eoitrod  infi».  cootainbg  all  the  drdsmttaooM  intD  eontMenrtiDn,  I 
certain  stipuIauoi>i.  It  U  st^kd  that  they  do  not  tiiink  there  m  sufficient  arising  out 
have  altered  the  theatre  contrary  to  the  of  tbe  cendnct  of  the  parties  to  the  i^gree* 
direction^  4;oimiBef|.  hi  tlie  of»ntr«ct»  aid  ment  of  Mauch,  tS9«»  to  justify  the  ce^t 
have  thereby  ,iaateriaUy  injured  the  tliea-  in  decreeing  a  specific  performance^ 
tre.  I'hey  h^ve  also,  i(,  is  said,  by  the  I  anu^f  opinioii  that  tbN  agreeneut  <6f 
Btanner  ill  which  M^y  hare  coiidaetod  the  16tS  oogbt  not  to  be  spedScaUy  pet- 
theatre,  affected  its  interests  moat  mate-  fiBmed,  and  cannot  be  speettcall/  per- 
rialk.i  It  is  oMofSiheiwerer,  tbat.ail  funned  in  general ;  Ulirndinitted  itcenndt 
this/saiatt^  ofM4»(mnt  «nd  coaipepsation,  witliont  niodlfioation,  bat  I  am  of  opinion 
iind  dee«  not  fender  it  Deoassary  to«n-  that  It  ovgtit  net  to  be  spe&M^Hy  per* 
ftfire.  XhU  agrefui^eiit  by  dccictinfp  a  ape*  fivaed  sritbMt  any  ihodMcatlion,  b<it  that 
cific  wrUiirmmtc9f  It  appeaia  to  me,  the  partteeeugli^to  be  left  to  their  remedy 
ther^iprf^  conudefivg  tiiat  at. -the  itne  either  in  this  otmrt  or  t»  adopt  sneb  pre* 
>«1mms.  tt)e  biU^as  ^^d  iwo-ye^rs  eal^bad  ceedinga  at  law  as  tliey  mav  be  advised. 
lelap^.aHd  /9igh.t  yfm*  i^ereuffeaiaiiied;  MB.  sSdalso-  from  Ihe  sborihand-if  rtter*! 
UitMig  wto  f ouj^4dmli0i»  what  I  isafftob-  note  «f  the  jedgaient.  ' 
Jt^rve^.  with  r«sp^  to  jtbe  fiondiiGt  4^'  the  <f)  FtlUfM  v.  Laid  Gwyder  and  Page, 
ffuti^^, jitttfOg  ihQ  nf!^»6iAtMnr.aBd'eonsi*>  .iSymoa^'  65^  eoafirmod  in  1  Rass,  ^ 
d^rMft*  thcjf  /elJitive  atlaa^oiui^  th^l.  this  i^V^mi,  iB9,  dtdd  aboye. 
<jpurt  Wight ^not,  under  AU:tlie.cireom»'  ^  (/).  Bto^iMyv.  Ba^i,  I  Dow.  I^ 
ltAD«f}s.,io^jfit/ei;ferd  •(»«  the. purpose  «€  H^w^*40s^.  ' 

(X)Hipellu)ga-spectfc  performaikce;  ^nd'I  ^   G?).  ^«  otts^vatlons  in  Clil^mdnt  r, 

do    not, think  that  Uieae   is  any  thing  Tastei^gfti^i  J«c.  &  W.  1?0;  rfnd  8eelx»rd 

arising  qot  of  the  cond\ict  of  the  parties  Lyndhrtrsl's  judgment  in  Harris  f .  Ktmbl^ 

taking  possession  tiivd  acting  towards  the  lupra,  ii.  (d). 

property  in  the  manner  ihcy  did  during  {h)  See  I^rd  Lyndhorst's  snggestionSr 

the  time  tliey  were  in  possession;  taking  supra,  n,(d). 
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What  is  a  ma' 
terial  misrepre- 
tentation. 


Puffing. 


C»AP.  X,     number  of  acres ;  the  contract  in  anch  a  case  beoonet  iiK 

%liljunQ      operative  at  law  and  cannot  be  striedy  perfomied,  yet  Ibe  Gonil 

y<B¥ORMAn<;%  of  £quity  will  decree  it,  dispenaing  with  the  artidea  that  are 

not  eaaential  to  the  substance;  but  thia  is  only  where  there  has 
been  a  pi^ect  bon&fides^  and  there  is  no  ease  where  it  haa  been 
clone  at  the  instance  of  a  plabtiff  who  has  practised  smy  aiif- 
represenimtiQu^  (j) 

£ven  a  misrepresentation  by  a  vendoT  of  the  rmhey  or  die 
yearly  valuer  of  an  estate^  has  been  holden  auffidenl  to  indaoe 
the  court  to'reftise  specific  perfonnanoe;(it)  and  in  geneval, 
misrepresentation,  though  in  a  sUgbt  degree,  is  an  ol^eotion  to 
enforcing  specific  performance,  though  it  nught  not  be  snfiiciaiit 
to  induce  the  court  to  rescind  the  eontraot.  {I)  With  respect 
to  misrepresentation  of  value  the  secret  employment  oSfmJfen^ 
not  knqwn  to  be  bon&Jide  bidders,  will  vitiate  a  sale;  and  when 
the  particulars  of  sale  by  auction  stated  that  such  sale  wooU 
be  mikoui  reserve,  and  ^t  pufiers  were  employed,  specific 
performance  was  refused ;  (m)  and  indeed  the  contract  of  ptt^ 
chafe  would  in  that  case  be  as  void  at  law  a»  in  equity,  (a) 
But  the  statute  imposing  the  auction  duty  allows  a  priTate 
Uddrog  fay  one  person  though  not  by  severral»(o) 
.  But  where  a. piece  of  land  imperfectly  watered  in  part  was 
deacnhed  in  the  particular  aa  amcoamonly  rich  waier  memiMB, 
k-waa  held  that  this  was  not  simh  a  misrepresentatkui  aa  would 
aToid  a.  aale,  because  the  representation  was  to  be  tal^en  as 
nothing  more  than  the  loose  opinion  of  the  auctioneer  or  vendor 
as  fo  the  obvious  quality  of  the  land,  upon  which  the  vendea 
ought  not  to  have  placed*  and  could  not  he  considered  to  baTe 
plaeed,  any  reliance,  and  therefore  was  decreed  to  complete  his 
purchase,  {q)  So  where  A*,  on  contracting  with  J3.,  falsely 
represented  himself  to  be  the  agent  of  C,  and  thereby  obtained 
better  terms,  the  court  would  nevertheless  enforoe  the  contract 
against  J{.,  as  it  did  not  appear  that;  A^  know  that  such  Trould 
be  the  eflfect  of  the  misrepresentation*  (r)    . 


What  misrepre* 
sentation  not 
matmal,{p} 


(i)  Pet  the  Master  of  the  Rolls,  Cter- 
Wnt  V.  Tashurgh,  1  Jac.  &  W.  1?0  j  and 
•ce  Mill  V.  Buckley,  17  Yes,  349. 
'    (k)  Walls  V.  Stubbs,  1  Mad.  80  j  Bre- 
tetdn  V.  Cowp,  1  Bro.  V,  C.  211. 

(/)  Cad^nan  v.  Homer,    18  Vcs.   10; 
Hockfort  V.  Cretmck,  1  Bro.  P.  C.  171. 

{fu)M&>dtnDt  V.  Tannei',  5  Mad.  34} 
guff.  V.  &  P.  8th  ediL  24.  26,  rts. 

(«)  Wheeler  v.  Collier,  1  Mood.  &  M. 

(-)  Sagd.  V.  &  P.  21, 24, 195;  WhteUr 


V.  Cdfier,  1  Mood.  &  M.  IfS,  It  is  Ttiy 
absurd  that  a  bidder  at  an  anction  tliooid 
be  influenced  hj  the  biddings  of  #lhers, 
but  whilst  the  weakness  of  mankind  in 
that  respect  continues,  it  seems  proper  Is 
prevent  the  indiscriminate  empln^aent  of 
sham  purchasers. 

{p)  See  at  law,  Eartif  r.  GurreUt  9  Bar. 
&  urcs.  9?8. 

(q)  Per  Vice-amncellor,  Scoff  v,  ffemer, 
1  Siiu.  Rep.  13,  and  see  pott,  841. 

(r)  Felhtes  v.  Lord  Gvyder,  1  Siia,  65. 
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With  respect  to  Concealments,  if  a  material  fact  within  the     CIIAP.X. 
knowledge  of  the  vendor  or  purchaser,  and  which,  if  communi*     ^spiciri<r 
cated,  would  have  probably  changed  or  altered  the  terms  on  the  Pwumimawcm. 
|wrt  of  ooe  of  the  parties,  be  concealed,  that  fact  will  avoid  tfie  secondly.  Con- 
eont pact  and  pi'eclude  the  party  gniHy  from  sustaining  a- foit  cealmcnu. 
for  specific  performance.  («)    Thus  where  the  fact  of  a  notice 
to  repair  having  been  served  by  the  landlord,  was  concealed 
from  the  purchaser  of  a  lease,  although  he  knew  that  tlie  pre** 
mises  were  out  of  repair,  and  under  which  notice  the  landloret 
re-entered  and  evicted  the  purchaser,  this  was  held  a  frandn-* 
lent  conoealment,  and  the  purchaser  was  allowed  to  avoid  ihe 
contract  and  recover  back  his  deposit  money,  on  the  ground 
that  in  smeh  transaethm  good  faiA  is  most  essential,  and  that  \ 

it  was  tlie  duty  of  the  vendor  or  his  agent  to  have  commuiii<« 
cated  the  fact.  (/)  So  where  a  purthaser  knew  that  the  vendors, 
the  assignees  of  a  bankrupt,  were  ignorant  of  a  circumstance 
.considerably  increasing  the  value,  but  concealed  that  fact  from 
them,  no  specific  performance  would  be  decreed,  and  even  a 
Court  of  Equity  would  decree  the  contract  to  be  cancelled.  («) 
So  where  a  lessee  for  lives  applied  for  and  obtained  an  agree«» 
ment  from  the  lessor  for  a  renewal,but  concealed  the  fact  of  the 
last  life  being  in  extremis,  specific  performance  was  refiised.(i?) 
And  though  in  general  a  purchaser  is  not  bound  to  give  the 
vendor  information  respecting  the  value  of  the  property,  as  for 
instance,  he  is  not  bound  to  tetl  him  there  is  a  mine  under  the 
8Uvface,(jr)  yet  a  very  little  is  sufficient  to  affect  the  appltoatlon 
of  that  principle ;  and  if  a  single  word  be  dropped  which  tends 
to  mislead  the  vendor,  that  principle  wiH  not  be  allowed  to  ^ 
operate,  (y)  In  these  cases,  especially  of  contracts  of  salea 
xmproridetitly  entered  into  by  a  trustee  or  assignee,  thoagh 
a  Court  of  Equity  may  not  go  so  far  as  to  cancel  the  agreement, 
yet  specific  performance  will  be  refused,  but  the  party  who  un- 
justly Hedcs  it  wlQ  be  left  to  his  reniedy  at  law,  in  which,  per- 
haps, he  will  only  recover  noQiina)  damages  against  the  ignorant 
vendor,  (at)  Another  reason  why  Courts  of  Equity  refuae  sper 
Qific  performance  in  the  case  of  sales  by  trustees  or  aasigneesj 
iS|  that  thereby  loss  to  the  estate  and  the  cestui  que  trust  i& 


(i)  Anie^  8SS ;  EUard  v,  Landaf,  1  Bali  241 ;  see  also  Riadred  ▼.  Griffith,  1  Bro^ 

&  B.  241 ;  Readred  ^.Griffith,  1  Bro. P. C.  P.  6.  314. 

314.  (x)  Per  Lord  Tbnrlow  in  Fox  t.  Mack' 

(i)  Stevens  ▼.  Adamson,  2  Stark.  4^'2 ;  rtth,  9  Bro.  C  C.  4tQ. 

Sug.  V.  &  P.  286  ;  «ee iikirley  v. StraWn,  (y)  Per  Lord  Chancellor  in  Turner  t« 

1  Bro.  C.  C.  410  J  Sug.  V.  &.  P.  195.  IJarvty,  Jacob,  178. 

(tt)  Turver   v.    Harvey,  Jacob,  169',   '       (*)  Turner  v.   Harvey,  Jacob,   178  j 

StilufeU  V.  mikins.  Id.  288,  S.  ?.  Brid^er  y,  Uiee,  I  Jac*  &  W.  74. 


(y)  EUard  t.  Landaff,  1   Bail  &   B. 
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Ptrt  parfomi- 
Ance  by  partj 
deceWed  after 
notiee  of  the 
firaad  when  ex- 
cludes objec- 
tion. 


avoided,  and  the  damages  must  be  paid  by  the  trastees  or 
assignees  out  of  their  own  pocket,  when  they  hare  been  guilty 
of  negligence,  (r) 

Good  faith  is  so  essential  in  all  transactions  of  sale  of  real 
estates,  that  if  a  material  fact  be  concealed  relating  to  the  title 
after  the  contract,  and  before  the  completion,  the  vendor  may, 
pending  proceedings  upon  a  bill  filed  to  complete  the  purchase, 
upon  n)otion,  be  discharged  from  his  purchase,  although  he  had 
taken  possessioiii  and  although  the  concealed  claim  had  been 
released,  (a) 

If  an  agreement  be  in  part  performed  by  a  party  aflter  know- 
ledge of  the  supposed  fraud,  surprise  or  mistake,  then  equity 
will  not  set  aside  the  agreement,  but  will  compel  spedfic  per« 
formance  of  so  much  that  can  be  executed,  as  it  will  be  con* 
8idere4  that  he  has  waived  the  objection. (6) 


f .  Jgwranc§  of 
one  j»artjr.(c) 


S.  So  the  party  against  whom  a  contract  is  required  to  be  en- 
forced must  not  only  have  had  legal  competency  and  capacity 
to  ciHatract,  but  also  must  have  duly  exercised  his  faculties,  for 
otherwise  a  specific  performance  will  be  refused,  imd  the  party 
praying  it  left  to  his  remedy  at  law  by  action  for  damages ;  as  if 
the  contract  were  improvidenily  entered  inio  by  an  illiteraie  ig^ 
norani  person,  in  the  absence  of  his  solicitor,  to  sell  his  rever- 
rionaiy  interest  by  private  contract  for  a  sum  under  the  real 
value,  (d)  In  such  a  case  a  Court  of  Equity  says,  *^  make  the 
best  of  your  case  with  a  jury."(^}  So  deeds  improvidendy 
entered  into  by  persons  uninformed  of  their  rights  will  be  sonie* 
times  set  aside  though  obtained  without  any  actual  fraud  or  im- 
position. (/)  And  especially  trustees  and  assignees  will  not  be 
compelled  to  perform  an  agreement  entered  into  under  mbtake 
to  sell  for  an  inadequate  consideration,  (jr) 


s.  Inadequacy       8.  In  general,  mere  indequacy  of  price  is  not  suflScient  ta  in<> 
^      ^(  ^      duce  the  court  to  refuse  specific  performance,  but  there  may 


.  (i)  Ante,  837.  n*  (<)• 


[a)  Dalbif  V.  PuUen,  S  Simon,  29 ;  1 
Itusi.  &  M.  296  \  Harrlt  t.  KembU,  854, 

n.  (a). 

(6)  £.  Anglesey  ▼.  Anne$Uy,  X  Bro.  P. 
G.  «8d. 

(c)  See  ante,  299,  as  to  weakness  of 
intellect. 

(d)  Martin  ▼.  Mitehell,  2  Jac.  &  Walk. 
41 S;  see  the  judgment,  4^1  to  423; 
StilweU  V.  Wiikius,  Jacob,  282 ;  Hamiltmi 
V.  Grant,  S  Dow,  33 ;  1  Kliglt,  N.  S.  594; 
and  see  Newl.  Contr.  368»  432  to  434. 


(e)  HamH  v.  YuUing,  2  Scho.  &  Lef. 
549  ;  Sugd.  V.  &  P.  282. 

(/)  JEiwn*  ?.  Llewellyn,  2  Bro.  C.  C- 
150;  1  Cox,  333;  and  ;ier  Lord  Chan- 
cellor in  Turner  t.  Hartty,  Jacob.  172  ; 
Stihrell  v.  Wiikint,  Jacob,  282;  Mmt^  r, 
Armitage,  IS  Ves.  25. 

(f )  Bridger  r.  Riee,  1  Jac.  &  W.  74 ; 
and  see  Turner  t.  Harvey,  Jacob,  178, 
826. 

{h)  See  ante,  826,  as  Co  weakness  of 
intellect ;  and  sec  in  general  1  Mad.  Ch, 
Pr.  119,  267, '^81,  425. 
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and  have  been  cases  of  such  inadequacy  when  so  great  as  to     ^^^'  ^* 
form  a  ground  even  for  cancelling  a  contract,  (t)  But  in  general,      SpBcznc 
bargains,  though  hard  and  improvident,  will  be  enforced  in  the  P"t">TmAKCE. 
absence  of  fraud,  (ii;). 

4.  The  inability  of  a  vendor  to  make  a  perfect  title  to  the  4.  Consequeii' 
entire  thing  as  agreed  to  be  sold,  may  be  principally  of  five  J^in^^^bte 

J         ;_*.•  in  partly  con* 

rty  strictljr  >c- 
Thirdly.  The  objection  may  be  to  the  oordiug  to  ooii- 

qtuiUly  of  the  estate  as  described.  tract. 

Fourthly.  He  may  not  be  able  to  make 

oota  title  to  so  much  m  quantUy, 
Fifthly,  The  titU  itteif  may  be  imperfect. 


descriptions. 

First.  He  may  not  be  able  io  convey  the 
entire  interest  in  the  estate  sold. 

Secondly,  He  may  not  be  able  to  convey 
so  large  &n  estate  in  the  property  as 
proposed. 


In  the  first,  second,  and  fifth  cases  it  should  seem  that  specific 
performance  will  not  in  general  be  decreed.  In  the  third  and 
fourth  cases  it  may  or  not  with  an  abatement  in  price,  but  depend- 
ing on  other  circumstances,  as  whether  the  deficient  quantity 
was  so  material  as  to  have  influenced  the  intention  of  the  pur- 
chaser in  buying: 

First,  Thus  when  a  vendor  sells  the  entire  interest,  and  he  can 
only  make  out  a  title  to  an  undivided  share  therein,  as  tenant 
in  common  or  otherwise,  he  cannot  compel  the  purchaser  to 
complete  the  purchase,  unless  he  can  also  procure  a  conveyance 
by  the  other  tenants  in  common ;  for  it  may  be  very  material  to 
a  purchaser  to  have  the  entire  and  exclusive  interest ;  (/)  and 
this  although  the  inability  to  convey  the  entirety  was  wholly 
attributable  to  the  death  of  one  tenant  in  common  between  the 
contract  and  the  time  of  completion  ;(m)  and  the  purchaser's 
right  to  a  conveyance  of  the  entire  estate,  and  right  of  exclusive 
possession,  is  so  strictly  preserved,  that  he  is  not  compellable  to 
accept  a  conveyance,  if  it  should  appear  that  the  estate  is  sub- 
ject merely  to  a  reserved  liberty  of  sporting  by  a  third  per- 
son, (n)  And  it  seems  immaterial  how  small  may  be  the  interest 
which  the  vendor  is  unable  to  convey,  as  if  he  could  only 
convey  nine-sixteenths  when  the  contract  was  for  the  en- 
tirety, (o)  or  even  six-sevenths  of  the  whole,  (p)    But  the  pttT' 


(0  Stilwell  V.  WiBUns,  Jacobi  282;  and 
see  Weeitrn  r.MtuuU,  S  Ves.  U  B.  167; 
Coles  V.  Trecothk,  9  Ves.  248;  Keen  ▼. 
SttdieUy,  io  Scacc,  Gilb.  Eq.  R.  155 ; 
Legal  V.  Miller,  2  Ves.  299;  Shelhume  v. 
InSdquin,  1  Bro.  C.  C.  343;  Gorman  t. 
^iebury,  1  Vem.  240;  see  in  general 
Newl.  Contr.  65.  357,  358. 

{k)  WilUs  V,  Jemegan,  2  Atk.  251 ;  1 
Madd.Ch.  Pr.  281. 

{I)  Boffey  ▼.  ShaUercts,  4  Mad.  R.  227 ; 


Balby  r,  PuUen,  3  Simons,  29 ;  1  RusS. 
&  Myl.  296  ;  Sagd.  V.&  P.  274. 

(«)  Id.  ibid.  Bot  the  jmrchaser  might 
enforce  a  conveyance  of  the  share,  Aitor* 
ney-Oenentl  v.  Uawer,  1  Ves.  218 ;  Sogd. 
V.  &  P.  278. 

(fi)  Bumell  V.  Brown,  1  Jac.  &  W. 
168 ;  Sag.  V.  &  P.  277. 

(o)  Wheatly  ▼.  Slade,  4  Simons,  126. 

(p)  DaCby  ▼.  Pulten,  3  Simons,  R.  29  > 
1  Russ.  &  M.  296,  S.  C. 
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CHAP.  X.     taining  the  raaneion-faouse.  (t)  •But  when  distinct  purchases  aro 

Spicino      made,  although  at  the  same  time  and  auction,  of  several  lots,  not 

Ps»yomMA<ci>  materially  complicated  with  each  other,  and  at  different  prices, 

then  the  purchaser  will  be  compelled  to  accept  a  conveyance  of 
those  unconnected  lots,  to  which  sufficient  title  has  been  estab* 
lished.(A:)  As  regards  quantity  of  land  in  general,  a  small 
deficiency  will  be  no  ground  for  vacating  the  contract,  unless 
where  there  has  been  fra^id,  and  at  most  the  purchaser  will  be 
entitled  to  compensation  or  abatement  for  the  deficiency,  when 
the  contract  was  to  pay  at  so  much  per  acre,  or  the  precise 
quantity  was  by  mistake  misdescribed.  (/) 

Fifthly 9  The  inability  of  a  vendor  to  make  a  title  is  a  prin- 
cipal and  leading  objection ;  and  if  one  of  the  terms  of  an  agree- 
ment of  sale  be  that  the  contract  should  be  void,  if  the  jur- 
cJi(uer*8  counsel  should  be  of  opinion  that  a  nutrkeiable  title 
could  not  be  made  by  a  certain  time,  then,  however  unwbesuch 
a  stipulation  may  have  been,  yet  if  the  counsel  have  given  an 
opinion  against  the  title,  a  bill  against  the  purchaser  for  specific 
performance  would  be  dismissed,  although  other  counsel  might 
correctly  advise  that  the  title  was  sufficient,  (m)  In  other  cases, 
where  there  has  been  no  express  stipulation  relative  to  the  tide, 
a  purchaser  is  not  obliged  to  accept  a  title  doubtful  in  fact  or 
law,  as  if  the  construction  of  a  will  be  too  doubtful  to  be  settled 
without  litigation  and  decision.  (/<)  At  law  the  only  question  is 
whether  or  not  a  good  title  has  been  made,  and  the  question  is 
not  whether  it  be  doubtful,  (o) 

We  have  seen  that  fraud  in  a  very  small  respect  will  pre- 
clude a  party  from  compelling  the  party  deceived  to  perform 
the  contract ;  ip)  but  that  mietakesy  if  they  do  not  affect  the 
essence  of  the  bargain,  will  not,  at  least  in  a  Court  of  Equity, 
have  that  effect,  (7)  and  upon  making  compensation  for  the  dif- 
ference in  value,  the  rest  of  the  contract  may  be  specifically  en- 


Caaet  of  Com* 


(0  P0ol9  T.  Sft«r^,  2'Bro.  C.  C.  118, 
dted  and  approved  tii  Lewin  t,  Gttmt, 
t  Russ.  330;  1  Cox,  273 ;  Drewe  t. 
Hmaon,  6  Vcs.  676 ;  Sug.  V.  &  P.  268  to 
«74. 

(k)  Lewin  r.  Guest,  1  Russ.  325; 
Paolf  V.  Shergoid,  2  Bro.  C.  C.  118;  1 
Cox,  273 ;  6  Vcs.  676 ;  Sug.  V.  &  P.  268 
to  274. 

(I)  See  cases  Sog.  V.  &  P.  294  to  303; 
and  see  ante,  841,  n.  (h),  Wkeatley  v. 
Siode,  4  Stmoiis,  127,  obsenring  open  HUl 
V.  Buddey,  17  Ves.  394. 

!m)  WiUiams ▼.  Edveards,  2  Simon?,  78 . 
n)  Sharp  r.  Adeoek,  4    Russ.    374. 
ynml  is  or  not  considered  a  doobtfol 'title. 


and  the  role  at  law.  Call  v,  Eedaile,  8 
Bhig.  326,  327 ;  and  if  hat  acknowledg- 
ment of  Utie  is  conclnsiTe  aninst  a  par- 
chaser,  Bowmoii  t.  Gutckf  7  Bing.  379. 

io)  Bowman  ▼.  (hUeh,  7  Bing.  379. 
p)  AiAe,  833,  834. 

(4)  At  law  ibeTarianoe  would  in  ffiut* 
ral  be  fatal,  though  otberwiae  in  equity ; 
Stapleton  v.  Seott,  13  Ves.  426;  Haliey  v. 
Grant,  IS  Ves.  77.  In  equity  a  tmaU  m- 
rianee  it  net  fatal,  as  in  case  of  a  sale  of 
lease  of  99  years,  and  it  tama  cot  to  be 
only  98 or  97  years,  Id. ibid. ;  soeten  tt 
law,  when  the  variance  is  fmytrifUng', 
BelwaHh  t.  HamAl,  4  Campb.  140;  ante, 
840,  noU  (v). 
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forced ;  for  per  Lord  Chancellor  Eldoo;  "  the  principle  upon     CHAP.x 


BxLL» 


which  .Courts  of  Equity  act  is  by  all  the  authorities  brought  to  spbcitu:  P&h. 

the  true  standard,  that  though  the  party  had  not  a  title  at     '^o»maiici> 

lawv  because  he  had  not  strictly  complied  with  the  terms  so  as 

to  entitle  him  to  an  action,  (as  to  time  for  instance,)  yet  if  the 

time,  though  introduced,  as  sometime  must  be  fixed  where 

somethbg  is  to  be  done  on  one  side»  as  a  consideration  for 

something  to  be  done  on  the  other,  is  not  die  essence  of  the 

contract;  a  material  object,  to  whidi  they  looked  ki  the  first 

conc^tion  of  it,  even  though  the  lapse  of  time  has  not  arisen  • 

from  accident,  a  Court  of  Equity  will  compel  the  execati<m  of 

the  contract  upon  this  ground,  that  the  one  party  is  ready  to 

perform,  and  that  the  other  party  may  have  a  performance  in 

substance  if  he  will  permit  it"  {s)    So  specific  performance  (^ 

an  agreement  for  sale  of  an  estate  will  be  decreed,  upon  th<Q 

terms  of  making  compensation,  notwithstanding  a  variance 

from  the  description,  though  a  minute  examination  might  have 

discovered  the  defect,  as  in  the  state  of  an  house  or  other 

property ;  but  not  when  the  variance  was  in  describing  the 

premises  as  lying  within  a  ring  fence,  that  being  considered  a 

most  important  consideration.  (0    And  in  enforcing  contracts^ 

upon  the  principle  of  compensation  for  variance  in  descriptioUji 

the  court  has  confessedly  gone  so  far  as  even,  in  some  cases, 

to  defeat  one  real  object  of  the  purchaser,  {u)    The  court,  in 

such  cases,  treat  the  contract  of  purchase  as  a  mere  investment 

of  money,  and  that  the  purchaser  ought  fo  be  content  if  he 

have  in  some  land  and  in  compensation  an  equivalent.    Thus 

subsequently  discovered  outgoings,  not  before  discloseed,  if  of 

a  limited  nature  and  not  afiecting  the  tenure,  will  merely  entitle 

the  purchaser  to  compensation,  and  will  not  enable  him  wholly  to 

rescind  the  bargain,  (x)  Thus  where  a  purchaser,  wanting  to  be 

a  freeholder  of  Essex,  purchased  a^^house  in  the  Isle  of  Dogs» 

which  he  supposed  to  be  in  Essex,  but  which  was  in  fact  in 

Kent,  he  was  compelled  to  complete  his  bargain,  (y)    But  in 

another  case,  where  the  agreement  was  entered  into  for  the 

purchase  of  a  house  for  a  coffee-house,  and  it  was  discovered 

that  a  chimney  could  not  be  made  convenient  for  a  cofiee- 

house.  Lord  Talbot  dismissed  the,  vendor's  bill  for  specific 


Ci)  la  Hmrns  ».  Tmiant,  IS  Ves.  287.  (»)  Drewe  ▼.  HanMom,  6  Vcs.  675. 

(0  Dyer  t.  Hargreave,  10  Ves.  505 ;  (*)  HowUtnd  t.  Norrit,    1  Cox,  59 ; 

HaUey  v.  Grants   13  Vet.  73 ;  HorubUw  omU,  840,  S41,  notes*  (%),  (a). 

▼.  Shirkift  Id.  81 ;   StapUtoa  y.  Seait,  Id.  (y)  ShirUy  ▼.  Davui,  cited  6  Vci.  J« 

4f6.  678. 
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indacc  refusal 
of  Specific 
Perfonnarice. 
Felony  of  in- 
tended lessee. 


Insolfency. 


perhtmmc^i  tiMrely  beeduse  it  wouM  eotnpel  t\^  purcbiMr  to 
Mke  a  house  fot  a  putpoee  he  did  not  Want,  (y) 

Tliere  are  dthtr  eirewmtafkxs  that  may  have  ari^efl  sikee 
Ibe  contract  ivas  hiade^  wlrieh  faiay  induce  a  Court  of  Sqtdty 
to  I'efu^  a  deeree  of  specific  perfof  tnanee. 

Thtts  if  it  big  discchrered  that  ati  intended  lessee  ha«  eotb- 
Miited  %fdofn/^  the  ceii^t  Woeld  not  compel  the  intended  lessor 
to  e:ifeeUte  a  lease  td  hibi.  (if) 

Ab  respects  SMeenci/,  H  ^\\\  be  obvious  that  in  a  contract  of 
Snh,  W  tiie  ptircbaterj  or  hl6  as^i^nees  or  representatires^  ten- 
der the  (mrebase  Money  at  the  appointed  time,  the  general 
itlsetreney  of  sueb  purchaser  is  whcrfty  imtnaterial.  (a)  But  ia 
an  agteemeni  for  a  Ledse,  the  covenants  and  sf  ipulations  to  be 
observed  hy  the  intet^ed  ledsee  being  hiatter  ctffufnre  tsretform- 
abtte  dtlHrtg  the  l^kfpie  ctitreney  of  th«*  lease,  his  fidlure  lieTore 
a  lease  ha>  been  granted  rafses  a  substantial  and  reasoniUe 
eentitiiiihg  objection  to  <he  Completion  of  the  contract  ;{tfj  and 
th^rdfore  bis  ins&hency  is  a  decided  objection  and  (Mr  to  a  MB  for 
jlpet^ifte  petfbttttanee ;  (e)  anfd  ^e  baitkf uptey  of  a  lessee  consti- 
tates  ground  for  reffhsing  the  renewal  of  a  lease,  (d)  Btrt  as  there 
lAay  be  exce^iM^  to  these  cases,  ^s  where  the  assignees  of  the 
inl^nded  lesMe  offer  adequate  security,  (e)  it  seem^  improper 
to  ekmur  to  a  bill  on  the  ground  that  the  ofljeetion  is  absofaitelf 
a  bar.  (/)  Wbiire  there  has  beCti  a  stiphlation  in  (he  agreement 
that  the  lease  shotild  contain  an  absolute  coirenant  h  restraint 
of  assignment,  then  H  is  clear  tlrat  assignees  cafinot  eufbrce  a 
lease.  (^)  And  where  a  tenant,  a  trader,  nfho  has  agnied  to 
sen  a'  lease,  ha:s  commrtted  an  act  of  banlrupf cy,  aKhMgh  no 
temtrtfssion  has  been  issued,  he  eannot  compel  speciffc  pcr- 
fbittt^Me.{h)  And  although  notwithi^tandiftg  an  intei^ed 
Masee  has  bedbme'  insdr^^t,  atr  fldj^ntitidTi  fnay  be  (nftsSund 
i^eittit  an  action  of  ^jecfment  on  fhe  de>ifise  of  ffie  les^bi^  and 


d^  1  Ve^  Sen.  307  ;  Haltey  v.  GratU, 
13  Yes.  J.  78. 

(f)  S^  cttrtiMtf  in  Wit&nghMt  t.  JeyoB, 
3  Yes.  J.  186;'  1  H-add.  cTi.  Pr.  421. 

(a)  doodman  v.  Li^hthodif,  Datl^.  15$ ;' 
OrUhar  v.  Fletchm-,  1  P.  W.  737  ;  Bmoles 
▼•  Mcgfri,  6  Ves.  95 ;  Whitv>orth  v.  Davis, 
1  Ves.  &  B.  645  ;  Sug.  V.  &  P.  162. 

(b)  1  Mad.  Gh.  Pr.  491,423;  Newl. 
Coutr.<SS6>;  and  per  Lord  Reifesdale, 
0*Bertitg  V.  IJedget,  1  Selio.  &t  Lef,  123  ; 
but  see  De  Minckwiu  ^,  VduMf,  16  Ves* 
4^  emitrA, 

(c)  BucUand  v.  HaU,  8  Ves.  99 » 
Brook  v,H9mn,  3  Ves.  253 ;  Newl.Contr. 


256. 

(d)  Draice  v.  txeter,  1  Cli.  C.  M; 
WiUn^ianif.Ja^,  $  Tei;  168;  JM 
T.  FinJatf.  %  Ball  &  lik  9r  and  see  other 
Cflsl!^,  1  Mad.  Cfa.  jn*.  42r. 

(e)  Id.  ibid. ;  Drate  v.  Mayor  tf  Ea- 
ter, 1  Cb.  C.  71 ;  bat  tbere  is  do  case  of 
assignees  being  entitled  to  a  specific  per- 
formance ;  FlMd  V.  FinUa/,  2  Ball  k  B.  9. 

.(/)  Newl.  Ck>ntr.  26<H  sofoa,  joMe; 
and  sec  BoirdMtm  r.  Moffttffn^  6  Ves.  IdT. 

<f)  fr<tAeftfUnGeerM^l<Ves.504. 

CA)  Itfttear.  £iM^  M  Vet.  M7 ;  Fnok^ 
tin  ▼.  Broicnto,  ld«  550 ;  Conm  T»  Csitiiy] 
Sim.  &  Stu.  284. 
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contiDUedfirfaiJiiif  a  suit  agaitml  the  landlord  for  a  speoifle  per-     CHkP.  j(. 
fortnanoe ;  («)  ytt,  if  altimately  theinsalveliey  andolheirdrcuni-  gJ^cm/pfeH^ 
atanoei  show  the  party  to  be  w  unit  tenairti  acioh  an  hijunctkm     ranMAtck. 
wiU  be  diBBolved.  {k) 

The  court  will  not  refose  a  decree  of  specific!  pefAmnAiiee  Bretchos  of 
of  a  contract  to  grant  a  building  lease^  on  account  of  tht  ^^^^"^'- 
]daintiff)  the  ttitended  lessee,  having  erected  a  brewhotta^  oh 
land  ii9urioos  to  the  lessor's  property^  {[)  or  hating  contracted 
to  underlet  contrary  to  the  agreement  for  the  leate.  (m)  But  ft 
would  be  odfterwise  if  the  breaches  were  wilful  and  obstinat^i 
or  by  the  terms  of  the  agreement  would  have  exhibited  grounds 
of  forfeiture ;  (n)  and  in  the  case  of  a  common  agreement  for  a 
Uaae,  if  before  the  lease  has  been  exeeoted  the  intended  lessee 
sboold  comtnit  gross  wastci  or  treat  the  hind  in  an  untehane- 
like  manner^  or  commit  gross  breaches  of  tfie  intend^  cove- 
nant^ no  specific  perfSwmance  woald  be  decreed,  (o)  So  if  the 
*  agreement  stipulated  against  assignment,  lind  nevertheless  the 
occotner  has  assigned^  he  oofild  not  compel  the  excicution  of  a 
lease*  (p)  So  where  a  landlord  had  recovered  iii  ejectment  ih 
respect  of  the  breach  of  an  husbandry  covenant  contained 
in  an  agreement  for  a  lease,  the  court  refused  the  execxrtian  of 
the  intended  lease,  (g) 

When  there  has  been  a  change  in  tiny  maieriai  cirtanf-  Change  of  ocW 
sianees,  or  alteration  of  the  property  referred  io  m  «he  pfevious  ^^'^"^7^*^ 
agreement}  so  that  it  eeuld  not  be  enjoyed  according  to  th^  by  fire,  deaths, 
stipulaliomi,  the  court  wUI,  in  some  cases,  refuse  to  decree    ^'    ^ 
apedfie  performance  of  any  part  of  the  stiptdittions.     Thui^, 
where  the  agreement  was  for  the  renewal  of  a  lease  dt  certain 
premisesi  part  of  whidh  was  afterwards  (but  previotrs  to  the 
eommencement  of  the  intended  renewed  term)  taken  by  the 
committee  for  building  Blackfriars'  bridge,  in  which  case  there 
would  be  BSk  insuperable  diffievdly  in  appfytng  the  execution  of 
the  eotenants  to  be  contained  in  the  lease  to  property  so  eif^ 
tirely  altered,  (r)    In  case  of  an  agreement  of  purchase  wi  have 
seen,  (s)  that  from  the  time  of  signing  the  agreement  the  bnild'^ 
ings  and  property  are  at  the  risk  of  the  purchaser^  who  in- 


(i)  Ih  MtnehgStt  t.  Udney,  16  Ves. 
esr ;  Boardinan  r,  May$tyn,  6  Ves.  46T. 

(l)  Gvrhn  ▼.  ^nnirr,  1  Shn.  &  S.  66. 

(m)  WHKams  t,  Ckeneif,  3  Ves.  59";  1 
MtKd.  Chi  Pr..4tt. 

(n)  Id,  ibid;;  Crtvnt  r.  FtchdC,  1  Ve«. 
J.  SO  J  Jcner  ▼.  /wte».  If  Vcy.  ise  v  i 
Mad.  Ch.  Fr.  421 


(o)  Ptr  tord  tldon,  UiU  v.  ffareby. 
18  Ves.  63;  Gourlay  f,  Somertet,  1  V*«» 
flkB.  68;  19  Vc9.429.S.C. 

(p)  Wetherall  V.  Getrin^  12  Vci*  50-k 

(q)  Zdvdt'  V.  Lard  Raneiagh,  .<"Ve*.  k 
B.  24.  . 

(r)  London  t.  MUford,  1*  Vc».  *8; 
While  V.  Mott.l  F.  W.  61, 

(0  Ante,  296,  rt.  (q).  ' 
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CHAP.  K.     stoutly  becomes  the  equitable  owner,  and  entitled  to  all  benefits 

SPEcmc'pfB-  ^^^  ^^^^  ^^^^  aU  ^^^^ » (0  <^^  he  should  therefore  immediatdjr 
FORMA MCB.     insure  against  loss  by  fire,  and  provide  against  all  other  risks, 
for  the  vendor  may  compel  him  to  complete  the  purchase  sod 
pay  the  entire  purchase  moneyi  notwithstanding  the  entire  de- 
struction of  the  buildings  by  fire ;  (u)  though  if  the .  tiile-deeds 
should  afterwards  be  destroyed^   even  after  they  had  been 
examined  with  the  abstract^  that  circumstance  may  constitute 
a  sufficient  objection  for  the  purchaser,  and  the  Court  of 
Chancery  might  not  only  dismiss  the  vendor's  bill  against  him 
for  specific  performance,  with  costs,  but  also  order  a  return  of 
the  deposit,  (v)    So  if  a  church  lease  for  two  lives  be  sold,  and 
after  the  preliminary  agneement,  and  before  conveyance,  one  of 
the  lives  should  drop,  the  purchaser  must  bear  the  loss  or  extra 
fine,  {x)    So  where  the  vendor  agreed  to  convey  a  house,  in  cod- 
sideiration  of  an  annuity  during  his  life,  and  he  died  before  con- 
veyance or  payment,  a  conveyance  by  the  heir  was  decreed,  (y) 
But  with  respect  to  ienanis  and  agreemefUs  for  a  lease,  a 
different  rule  prevails ;  and  although  a  lease  have  been  exe- 
cuted, and  afterwards  the  premises  be  consumed  by  fire,  unless 
it  be  provided  otherwise,  the  tenant  continues  liable  to  pay  rent 
and  perform  the  covenants,  and  could  not  obtain  relief  ia 
equity ;  {z)  nor  could  he  even  compel  the  landlord  to  expend  the 
money  insured  in  rebuilding ;  (a)  yet  if  the  tenancy  be  only  in 
Jieri,  then  if  the  premises  be  materially  iiyured  by  fire,  or  other- 
wise deteriorated,  without  fault  of  the  intended  lessee,  a  Court 
J    of  Equity  will  not  compel  him  to  accept  a  lease,  or  execute  a 
counterpart,  for  a  tenant,  previous  to  an  adual  lease,  is  not  con- 
sidered to  be  a  purchaser,  or  to  have  an  equitable  estate  for  the 
intended  term«(&)     It  has  been  held,    that  if  the  intended 
lessor  be  in  arrear  to  the  ground  landlord  for  rent  upon  a  prior 
lease,  th^t  is  an  adequate  excuse  for  refusing  to  complete  an 
agreement  under  which  a  party  was  about  to  take  posses- 
sion* (f) 


(0  irWeeT.3Vtt«,lP.W.61. 

(u)  Faint  r,  MeUer,  6  Ves.  349;  Bryant 
▼.  Biifftt  4  Russ.  Rep.  1  -,  1  FodU.  £q. 
374 ;  Sag.  V.  U  P.  «.54,  255 ;  Study  ▼. 
Saunders,  5  Bar.  £c  Cre«.  6t8 ;  and  see 
Vitlier  cases.  Cats  v.  RudaU,  %  Vera.  280: 
W\Ui  V.  Nutt,  14*.  W.  61 ;  Stent  r.  Bay- 
lifp  \  P.  W.  «W ;  Pifpe  v.  Rooit,  7 
Bro.  Kc.  184:  Mcnrtimer  v.  Capper,  1 
Bro.  C.11,156. 

(»)  ^Nt  y.  BuA,  4  Russ.  R.  1. 

(*)  WfttUy.  Nutt,  1  P.  W.  61, 

(y)  Jadam  \  u^^  3  Bro,  C.  C.  605; 


temhU,  overruling  Vope  ▼.  ReoU,  1  Bra. 
P.  C.  376 ;  7  Id.  184.  S,  C. 

(f)  Holttapfel  V.  Bolter,  18  Yes.  1l5. 

(a)  Leeds  v.  Cheeikam,  1  Sim.  146. 

(6)  SewMe,  PhiUipumy.  Leigh,  tte^ 
Rep*  398 ;  see  also  Edwards  ▼.  Btheiii^ 
Un,  Bj.  &  Moodj^,  f  68 ;  7  DowJ.  k  fij. 
117,  S.  C. ;  CeUins  ▼.  Barrffw,  t  Mood. 
&  M.  IIS;  Salisbary  ▼.  ManhaU,  4Car. 
&  Pa.^65 ;  Baker  ▼.  HoUmjfeU,  4  Taunt 
45;  see  18  Ves.  115,  B.C. 

(c)  Partridge  ▼.  Semerby,  3  Bm.  k  P. 
I7f. 
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objection,  (d) 


In  general,  gross  delay,  in  applying  for  a  speoific  perform-    CHAP.  X. 
ance>  would  induce  the  court  to  refiise  its  interference,  (e)   But     ^'^^'  '^^ 
when  time  was  not  of  the  essence  of  the  contract,  delay  in  ap-  PiRrosMAvcB. 
plying  for  performance  will  not  necessarily  constitute  an  objec*  uchet  at  to 
tion  to  a  specific  performance ;  (/)  and  even  fourteen  months*  J^?^^?i*/A" 
silence  on  the  part  of  a  purchaser  is  not  an  absolute  bar,  espe- 
cially if  he  has  not  applied  to  the  auctioneer  to  get  back  de- 
posit, (j^)    As  respects  the  delivery  of  a  perfect  abstract,  delay 
will  not  excuse  the  purchaser  from  specific  performance  unless 
time  were  of  the  essence  of  the  contract,  but  such  delay  may 
affect  the  amount  of  costs  allowed  upon  decree  of  specific  per- 
formance. (A) 

Specific  execution  of  agreements  will  sometimes  be  decreed 
though  the  time  for  the  entire  performance  has  elapsed,  espe- 
cially in  cases  of  acquiescence  in  the  delay,  and  where  delay  in 
performance  was  not  incurred  by  any  default  in  the  party  seek- 
ing relief;  (t)  as  if  on  the  sale  of  an  estate  it  be  strongly  stipu- 
lated that  the  price  shall  be  paid  by  a  certain  day,  which 
elapses  without  payment,  stiU  the  contract  may  be  enforced,  for 
the  general  rule  is  in  equity  not  to  consider  the  time  as  of  the 
essence  of  agreement.  (£)  But  this  doctrine  we  have  seen  is 
not  to  be  extended ;  (J)  and  in  a  late  case  it  was  laid  down,  that 
time  is  material  where  the  subject  of  the  contract  is  of  such  a 
nature  as  to  be  exposed  to  a  daOy  variation  in  ite  value,  as 
public  stock,  (»t)  or  the  trade  of  a  public  house.  (»)  So  where 
the  subject  of  the  contract  being  a  life  annuity,  time  in  the 
completion  of  the  bargain  may  be  of  the  essence  of  fhe  con- 
tract ;(o)  though  if  the  delay  be  occarioned  by  the  otiier  party, 
then  he  cannot  take  advantage  of  it ;  (p)  and  a  contract  for  the 
sale  of  an  estate  for  life  for  an  annuity  will  be  executed,  al- 
though the  vendor  died  before  the  end  of  the  first  half  year,  (q) 
So  if  in  an  agreement  by  a  tenant  at  will  of  ajpublic  house  for  (he 


(il)  Anie,  7B6t  n.  (9) ;  tee  in  general 
1  Mad.  Ch.  Pr.  416  to  421 ;  Nevl.  Contr. 
2«7  to  ^56 ;  Chit.  £q.  Dig.  AgrQemeiit, 
XII.  page  62 ;  and  Id.  Lacoet,  603. 

(0)  Moin-e  V.  Blake,  1  Bali  &  B.  69  ; 
CroftoH  V.  Ormsby,  t  Sch.  &  Lef.  604. 

(/)  Hmme  r.  Tenant,  13  Ves.  «8'7. 
-  (g)  Marauit  rf  Hertford  v.  Boore,  5 
Ves.  719 ;  Pinche  v.  CurteU,  4  Bro.  C.  C. 
329;  but  not  after  fifteen  years'  delay, 
Gill  T,  Fleming,  1  Ridgw.  P.  C.  4«0 ; 
Wingfield  ▼.  Whaley,  1  Bro.  C.  C.  200. 

(A)  Wilton  V.  CUxpham,  1  Jac.  &  W. 
36  ;  Newall  ▼.  Smith,  Id.  263. 

(i)  Penn  v.  Lord  Bnltimore,  1  Ves. 
450;  SWoodes.  465. 

(fc)  3  Woodes.  465 ;  and  see  Htarn$  v. 


Tenant,  13  Vet.  887. 

(/)  Ante,  120,  121 ;  Reynold$  t.  Nel- 
ton,  6  Madd.  R.  18. 

(m)  Doloret  v.  'RothmhUd,  I  Sinu  k 
Stu.  598,  599. 

(n)  Cotlahe  t,  TVi,  1  Ru9S,  R.  376. 

(0)  Withey  v.  CottU,  1  Torn.  78;  bot 
see  CoUt  v.  Trecothidt,  9  Ves.  248;  1 
Smith,  233,  S.C. 

(p)  Pritehard  t.  (hey,  1  Jac.  &c  W. 
396. 

(9)  Jadcton  V.  Lever,  3  Bro.  C.  C. 
605 ;  Colet  t.  Treeothit^  9  Ves.  248 ;  1 
SmHh,  233,  S.  C;  Kenney  v.  Wenham, 
6  Madd.  355;  Sugd.  V.  &  P.  8th  «d. 
262. 
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mSOIFIC  aiMBDI£8  AND 


CHAf.  X.     sale  of  posaesnoni  trade,  and  good-viU  of  the  home  at  a  fixed 

^S^Eciwic      ^"^  ^^^  ^^  ^^®  stock  and  furniture  at  a  Talnation,  one  of  the 

PBuroRiiAirc?.  terma  be  that  possession  should  be  given  and  taken,  and  the 

money  paid  on  a  named  day,  then  time  is  of  the  essence  of 
the  contract,  and  a  purdbaser  who  was  not  in  a  condition  to 
fiilfil  his  part  of  the  contract  on  that  day  cannot  compel  a  spe- 
cific performance,  though  he  was  on  the  following  day  to  have 
proceeded  to  complete  the  purchase,  (r)    Where  a  lessor  had 
long  delayed  to  make  out  his  title  to  grant  a  lease  and  gi?e 
possession,  specific  performance  of  an  agreement  to  take  a  lease 
for  the  purpose  of  trade  was  refused,  (a)    Bat  we  have  seen 
that  the  omission  of  a  party,  who  has  long  possessi&n  under  sn 
agreement  to  clothe  himself  with  the  legal  title,  will  not  in 
general  constitute  any  objection  to  his  enforcing  the  conveyance 
of  the  latter  within  any  reasonable  tune  during  the  tem,{i) 
though  if  the  party  were  not  in  possession,  neither  he  nor  die 
other  party  oould' obtain  a  decree  of  sptecifio  performance  after 
great  lapse  of  ttme.(fi)     So  agreements^  are  frequency  con- 
sidered to  have  been  abandoned  when  neither  party  has  taken 
any  step  for  a  considerable  time;(x)  as  where  a  paity  con- 
tracted with  another  to  work  a  ooHiery,  but  neglected  to  do  so 
for  several  years,  and  his  s<»i  then  attempted  to  proceed  and  to 
enforce  the  agreement,  but  was  refused,  (y)    So  where  a  lease 
contained  a  covenant  upon  request  to  renew  within  three 
months  before  the  expiration  of  the  term,  and  the  lessee  neg- 
lected to  apply  for  a  renewal  till  within  a  month  of  the  expira- 
tion of  the  term,  and  in  the  mean  time  the  lessor  had  agreed  to 
demise  to  a  third  party,  the  oourt  held  that  the  lessee  was  too 
late  in  his  application,  (c)    And  where  a  lease  for  three  lires 
contained  a  covenant  to  renew  upon  the  death  of  one  Kfe,  and 
the  lessee  neglected  to  require  a  renewal  until  after  two  of  the 
lives  had  dropped,  although  he  ofibred  to  pay  the  fines  for  both 
the 'lives,  specific  performance  was  refused,  (a)     But  where  a 
tenant  has  been  suffered  to  hold  under  an  agreement  for  a 
lease,  equity  willnot^  after  the  expiration  of  the  ters^  compel  tlie 
tenant  to  execute  the  counterpart  of  a  lease,  merely  to  give  die 
lessor  a  better  ^medy  by  action  of  covenant*  especially  if  tbe 


n 


Oxldke  V.  Till,  1  Ross.  StO. 

J)  Parkir  t.  JPrHh,  1  Slm.&  Stn.  199. 

(()  Ante,  786;  Crofton  v.  Ormsby,  S 
Sck.  3c  Lef.  604;  Lord  Ktmiing'.an  v. 
Phillipt,  Nakitt  v.  Metftr,  1  Sw«n»t.  ttS. 

(«A>  Stlon  V.  Shd€,  7  Yes.  S65 ;  AHt^ 
r.  Vmlmmpt,  13  Tea.  St8. 

(*)  Guest  V.  Homj'rex),  5  Vcs,  BlSj 
Uoyd  r.  ColkU  4  Bro.  C.  C.  469. 


(i>  Cnftcn  ▼.  Ortiiliy,  f  6cho.lrLef. 
604. 

(s)  CUed  in  Undoa  v.  WtJM,  H 
Vei.  58 ;  1  Funbl.  £<(.  49t. 

(a)  BayUjf  v.  LemnUaier,  1  Ve«.  J. 
476  I  S  tira.  C.  C.  6«9.  S.  C. ;  uid  lee 
1  Vonbl.' £q.  495;  and  we  HcKifyv. 
Hedger,  1  Sch.  &  L.  If5 ;  hot  ate  M 
Kemingt^  ▼.  JPM/%,  $  Dow,  61. 
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hr^aqh   woidd   pirob^^hly  only  entitle    him    to   nonupn)   ^a-     cflAP.x^ 

In  oases  wber e  the  teTm  would  shortly  expire^  the  court  wiU  FaMommMct. 
on  application  advance  the  bearing  of  the  bill  for  specific  per?  "■""""*"'"■" 
fonnance  when  the  justice  of  the  case  requires,  (c)  The  general 
rule  is»  that  when  time  is  not  of  the  substance  of  a  contract* 
specific  performance  will  be  decreed,  thpugh  the  period  for  it9 
completion  has  elapsed,  (d)  This  might  on  first  view  seem  use^ 
lessf  hilt  in  many  eases  it  would  be  otherwise;  as  suppose  an 
%greoment  between  a  landlord  and  an  intended  lessee*  and  hn 
^^^yjc^  the  latter^  to  execute  a  lease  and  counterpart*  the-ex^ 
ecution  might  be  material*  even  after  the  expiration  of  the  pro^ 
posed  term,  in  order  to  give  the  lessor,  specific  remedies  at  latv 
by  ection  of  covenant  \  (p)  and  specific  performance  will  be  en- 
forced where  the  lapse  of  time  has  been  trifling*  or  the  result  of 
fraud*  (/)  But  where  a  lessor,  who-  applied  for  specific  pei^ 
foimance  of  an  agreement  for  a  lease  of  iron  and  coal  miaeSa 
ncigleoted  to  do  sp  for  forty-two  years,  it  was  held  that  the  cir- 
H)nmstanoe  of  his  estate  being  encumbered  with  mortgages*  and 
the  di^culty  of  obtaining  their  essential  concurrence*  was  no 
adequate  excuse  for  the  delay  }(g)  and  delay  for  two  yeaff)*  and 
nntil  after  the  intended  lessee  had  given  notice  of  his  intention 
W  abandon  the  eontract  on  account  of  the  lessor's  neglect  tp 
mal^a  stipulated  alterations  and  improvements*  was  held  inex<« 
eus4bIe.(A>  And  even  an  infant  cannot  es^cu^  delay  in  apply^ 
ing  for  a  lease  for  twenty  years^  when  there  was  a  stipulation 
to  lay  out  a  certain  sum  within  the  first  three  ye^rs  pf  the 
term,  (i) 

II,  Having  thus  considered  the  general  rules  when  or  not  a  ii.  Particv- 
Court  of  Equity  will  decree  a  speoifio  peribrmance  of  contracts*    conVJIcts 
it  may  be  of  practical  utility  to  state  the  principal  in£|tanc#s  whbk  specifi- 
vhen  or  not  pariio^kkv  oontritcts  wiU  be  enfor<?ed  as  they  reh^e    pwujid.  O") 
to*  Ist*  The  Person, — 2dly,  Personal  Property, — and,  3dly, 
Real  ]?roperty.    We  have  necessarily,  in  stating  the  general 
rules*  had  oceasion  to  examine  many  of  these,  and  to  which 
reference  must  be  had<  {k) 

m  \       \  ^        I     I  ■  ■  I  ■  I  ■  I  ■  11  I         ■   ■  III—  I  I      11  !■  ^  ■  II     I 

(i)  Vttbiii  V,  Jlif«y«f,  1  Swanit.  SfS,  Foobl.  Eq^  391. 

fc)  HoyU  f«  Livetey,  I  MerW.  dBl.  (g)  Pinhfr  r.  Fiitk,  cited  |n  Wx^ht  r» 

[d)  Jmop  T.  Kmm,  \  Ball  in  B.  94,  Uomrd,  1  Siip.  fi^  Stu.  1 99. 

(c)    But    t«e   hrydg^r  t.  lietbit,    1  (/>)  neaphy  v.  HUl,  2  Sin.  Ac  Sto.  S9. 

Swaott  %tS,  S96.  (t)    Qriffin  t.  Griffin^  1   S<^.  &  L. 

(/)  Bovngt  V.  BrDcbofip,  IS  Ves.  335 ;  352. 
lee  ti««es  91    f'aud    and   other  excuse,         (j)  9«e  divisiou  of  subject,  anth  &^$>        • 
moehmll  V.  Acs^,  1  Stra.  da"*  \  Hoikm        {k)  AnU.  S25  to  849. 
T.  ISatt  Iadi4  GvtfAny,  1  T.  R.  638 ;  ) 
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CHAP.  X. 
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SHcmc 

^EKVOBKAMCB. 

1.  Relating  to 
the  Penon,  or  of 
a  mixed  Datare, 
as  iu  case  of 
marriage  arti- 
cles, partner- 
ships, &c. 


Partnerships. 


.1 .  We  have  seen  that  suits  to  compel  the  specific  performance 
of  a  contract  to  marry  have  been  expressly  prohibited ;  (/)  but 
specific  performance  of  marriage  articles,  and  all  contracts  of 
that  nature^  although  relating  only  to  the  payment  of  money j  will 
be  specifically  enforced  in  Courts  of  Equity^  where  the  most 
adequate  justice  in  those  cases  can  be  best  secured*  (m)  So, 
though  in  general  suiis  for  formally  annulling  a  marriage  are 
exclusively  cognizable  in  the  Spiritual  Courts,  yet  there  are 
cases  in  which  equity  will  decree  and  enforce  the  payment  of 
alimony  to  a  wife,  though  she  have  had  a  sentence  for  it  in  a 
Spiritual  Court,  (n)  The  adultery  of  the  wife  is  no  bar  to  a 
bill  for  specific  performance  of  articles  previous  to  the  ^nais 
riage.  (o) 

A  clear  and  distinct  contract  to  enter  into  a  Partnership  in  a 
trade  or  other  concern  for  a  certain  term  of  years,  will  be  specifi- 
cally enforced,  though  in  truth  it  is  a  mere  chattel  interest  (p) 
But  if  by  the  terms  of  the  agreement  the  partnership,  if  it  were 
actually  commenced,  would  have  no  fixed  duration  or  benefit, 
as  if  it  be  stipulated  or  understood  that  either  party  might  put 
an  end  to  it  upon  giving  notice,  there  the  court  would  not 
absurdly  interfere  to  decree  a  partnership  that  might  imme- 
diately afterwards  be  legally  determined,  (;)  ^and  the  party 
would  be  left  to  his  remedy  at  law  to  recover  dania|>ee»  if 
any,  for  the  nonperformance  of  the  agreement,  (r)  On  the 
other  hand,  when,  in  consequence  of  the  firaud  or  nuseondnct 
of  one  of  several  partners,  the  joint  trade  cannot  be  any  longer 
carried  on  without  hazard,  the  court  will  enforce  disadlution 
by  injunction  and  decree,  {s)  So  the  specific  performance  of 
an  agreement  made  at  the  dissoluiion  of  a  partnership  that  a 
particular  book  used  in  die  trade  should  be  considered  the 
exclusive  property  of  one  of  the  partners,  and  that  a  copy  of  it 
should  be  delivered  to  the  other,  will  be  decreed,  for  in. such 
case,  as  at  law  such  partner  was  legally  entitled  to  Hie  book. 


(0  Ante,  50,  57;  4  Geo.  4,  c.  76, 
».S7. 

(m)  Havmer  v.  Haymtr,  i  Ventr.  343 ; 
Jenfctnf  t.  Keymii,  1  Lev.  150, 237,  S.  C. ; 
Grem  v.  VigU,  1  Bro.  Cli.  Cas.  103 ; 
Hcrtimir  v.  Capper,  Id.  158 ;  Chit.  £q. 
Dig.  bead  SettleineDt,VII.Yni.k  and  lit. 
Coveuam ;  3  Woodea,  V.  L.  474. 

(n)  Angier  v.  Angier,  Pr.  Ch.  496; 
GHb.  Eq.  Rep\  152,  S.C. 

(o)  auehoKan  ▼.  Buchanan, .  1  Ball  & 
B.  203  ;  1  Mad.  Cli.  Pr.  421. 

(p)  Per  Lord  Hardwicke  in  Beaian  ▼. 
Liston,  3  Atk.  385  ;  Ancn,  2  Ves.  S.  629; 
Peacock  t.  Peacock,  16  Ves.  49;  NewK 


Contr.  92 ;  and  particularly  1  Mad.  Cb. 
Pr.  411,  note  (x),  obserring  apon  the 
case  uf  Hercy  ▼.  Birch, 

(q)  Hert^  t.  Birch,  9  Yes.  357 ;  and 
tee  obierrations  in  Agar  w,  Maddetc,  2 
Sim.  &  Stu.  422^ 

(r)  M^rioR  ▼.  Saundert,  1  Bfod.  & 
Bing.  318 ;  StreH  ▼.  Bremn,  1  Manb. 
Bep.  610 ;  Gate  r.  Uckk,  2  Sterk.  Kep. 
108.  If  nothing  expressed,  llie  implied 
contract  is  for  an  equal  division  of  piufiis, 
Peacock  ▼.  Peaeoek^  16  Ves.  J.  49. 

(t)  Loteamhe  v.  RuueU,  1  Clarke  & 
Fin.  8 ;  ante,  705,  706 ;  and  see  cases  io 
Cliitty  on  Bills,  8  ed.  61,  n.  (/). 
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the  specific  delivery  thereof  could  not  have  been  enforced  by  ^^^'  ^' 
replevin  or  action  of  detinue ;(/).  for  the  principle  upon  which  Spbcipic 
a  Court  of  Equity  interferes  to  enforce  contracts  is,  that  the  P^"'^o'^manc», 
particular  act  prayed  cannot  be  enforced  in  a  Court  of  Law, 
which  has  no  means  of  compelling  the  defendant  to  permit 
the  copy  to  be  completed,  or  to  permit,  in  the  interim,  the  in- 
spection of  the  book  by  the  plaintiff*.  And  although  in  general 
a  bill  for  an  account  against  a  partner  should  pray  a  dissolu- 
tion, (u)  yet  the  Court  of  Chancery  will  entertain  a  bill  to  com- 
pel specific  and  continued  performance  by  partners,  and  compel 
them  to  continue  to  act  according  to  the  provisions  of  instru- 
ments into  which  they  have  entered,  when  it  is  essential  for 
the  interests  of  the.  parties  concerned  that  such  partnership 
should  continue ;  and  where  the  court  will  so  interfere  it  will 
take  care,  by  injunction  and  otherwise,  to  secure  that  the 
decree  shall  not  be  defeated  by  any  thing,  done  in  the  mean 
time,  (x) 

With  respect  to  contracts  connected  with  mental  labours 
and  pursuits,  a  Court  of  Equity  will  not  decree  specific  per- 
formance of  an  agreement  to  compose  and  write  reports  of 
cases  determined  in  a  court  of  justice,  to  be  printed  and  pub- 
lished by  a  particular  individual  for  a  stipulated  remunera- 
tion ;  (y)  though  that  cdurt  will  by  injunction  restrain  an  author 
from  publishing  contrary  to  his  express  coveniint  any  other 
work  in  prejudice  of  that  the  copyright  of  which  he  had  sold 
to  the  covenantee.  (2) 

Equity  will  not  decree  specific  performance  of  the  inost  ex-  Not  ao  agree- 
press  agreement  to  refer  to  arbitration  (a)  or  to  abide  by  the 
decision  of  a  third  person,  (b)  unless  before  revocation  a  perfect 
award  or  decision  has  been  made;  (c)  and  indeed  upon  one  occa- 
sion, where  a  party  had  covenanted  to  refer,  it  was  held  that  no 
acticm  can  be  sustained  for  refusing  to  nominate  an  arbi- 
trator, (d.)  and  as  either  party  might,  after  the  appointment, 
and  even  upon  the  eve  of  making  the  award,  revoke  or  counter- 
mand the  authority  of  the  arbitrator  (subject  to  an  express  rule 


ment  to  refer. 


(t)  Lingen  v,  Simpson,  1  Sim.  &  Stu. 
600. 

(tt)  Latcombe  v.  Russell,  1  Clark  & 
Fin.  8. 

(z)  Const  y.  Harris,  1  Torn.  &  Rust. 
496,  5S9,  where  the  eitcDt  of  juriidiction 
ID  equity  as  to  partners  was  folly  dis- 
cussed. 

(y)  Clarhsr.  Priw.  tWils.  Ch.  R.  157. 

(z)  Barfield  t.  "NidiMsan,  t  Sim.  &  Stu. 
*  1 ;  bat  see  9  Wils,  Cb.  R.  157. 

(a)  Agar  v,  Mackteto,  %  Sim.  &  Sta. 
418;    Booth    t.    Jackton,    6  Ve».   815, 

VOL.  I. 


818  ;  Nilnes  v.  Carey,  14  Ves.  270;  Street  r. 
Rigby ,  id . ;  Gourlay  v.  Somerset,  1 9  Ves.43'1 , 
iVVHs.Cb.Pr^l;  WeUington  r.  Mackintosh, 
3  Atk.  569 ;  Tatttrsal  v.  Groote,  2  Bos.  & 
P.  135;  Sag.  V.  &  P.  8  ed.  t53,  254;  1 
Mad.  Cb.  Pr.  404 ;  Redesd.  Tr.  PL  214. 
(by  Blundell  v.  Bretlarch,  17  Ves.  241 ; 
and  see  as  tp  valuations,  ante,  828  to  "05%  ; 
lMad.Ch.Pr.426. 

(c)  Ante,MO» 

(d)  Tattersal  ▼•  Groote,  2  Bos.  &  Pul. 
135  ;  but  see  MitchcU  r.  Harris,  2  Vef«  J. 
129. 
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CHAP.  X.     of  court  to  the  cootnry),  it  h  obrioiu  fliat  it  would  be  as  futile 

^Ttcinc      ^  decree  a  reference  and  appointment  of  arUtraton  as  it  would 

pKayoEnmci.  be  to  decree  a  partnership  determinable  at  pleasure,  (d)    How. 

evetg  an  agreement  to  make  the  submissioa  to  referenoe  a  rule 
of  courts  under  the  statute  9  &  10  W.  3,  c  15^  may  be  made 
an  order  of  a  Court  of  Equity^  and  the  Court  of  CIiaiKreffy  will 
in  that  case  compel^  by  proceeding  in  personam,  (viz*  by  attach- 
menty)  the  specific  performance  of  the  award  made  in  parsoaaoe 
of  such  a  submissiony  provided  the  authority  of  the  arbitrator 
were  not  revoked  before  the  award  was  made ;  (e)  or  even  if  it 
were  revoked,  yet  if  the  submiBsion  and  order  expressly  prohi- 
bited such  revocation,  (e)  And  a  bill  lies  to  compel  specific  per- 
formance of  an  award  when  the  act  to  be  performed  is  colla- 
teral to  the  payment  of  money^  or  where  the  party  has  received 
the  money,  in  consideration  whereof  he  was  awarded  to  con- 
vey. (/*)    In  one  case  a  specific  performance  of  an  agreement 
to  grant  a  lease  was  decreed,  rejecting  a  stipulation  that  a  third 
person  should  decide  upon  the  terms,  the  agency  of  such  third 
party  not  being  of  the  essence  of  the  contract  {g)    But  where 
one  of  the  terms  of  a  contract  of  purcJkase  was,  that  the  pur- 
chaser's counsel  should  approve  of  the  title,  and  he  did  not,  a  biB 
for  specific  performance  against  him  was  dismissed  with  costs.  (A) 
The  practice  is  stated  to  be,  that  if  one  party  perform  his  part 
of  an  award,  the  Court  of  Chancery  may  compel  the  #ther  party 
to  perform  his,  though  the  award  was  not  made  ori^aUy  by  die 
direction  of  that  court,  (t)  and  that  it  is  clear  that  a  bill  wiU  lie 
for  the  specific  performance  of  an  award ;  (k)  and  this,  although 
the  award  be  unreasonable,  because  the  arbitrator  was  a  judge 
of  the  party's  own  choosfhg,  and  the  award  is  considered  as  as- 
certaining the  terms  of  a  previous  agreement.     Bui  although 
if  the  award  direct  any  thing  to  be  done  respecting  lands,  the 
court  will  decree  a  specific  performance,  it  will  not  execute  an 
award  for  the  mere  payment  of  jnoney.  (/) 

Sicaitdly,  Coa«  It  has  been  supposed,  though  incorrectly,  to  be  a  general  rule, 
tTKtg  relating  ^  ^YiSit  contracts  relating  to  the  sale  of  Personal  Property  will  not 
pertjr.  be  specifically  enforced,  and  that  the  party,  whether  Vendor  or 


-  (rf)  Ante,  S50,  (q).  (H)  WitUams  ▼.  Edftardt,  t  StoMms,  TS, 

(e)  Hati  ▼.  Hurdy,  $  P.  W.  lS7j  5/Mf-     and  wn  emu,  8i9. 
Hgne  f .  Carptnter,  Id.  S6^ ;  f  Vcrn.  444 ;         (t)  B'ahop  r.   BUlUp,  1    Ghm.  Rep. 


.  Dig.  Chaneery,  t  K.  t;  Kiehols  t.  149 ;  Marquit  rfOrmond  r.  KtfHuenUif,  % 

Chalu,  U  Ves.  265.  Sim.  &  Stu.  15. 

(/)  Hall ▼.  Hurdy,  S  P.  W.  IST,  190,         (k}  Wtmd  v.  Grfghni,  1  Swvfst  4S  ;  1 

1  Mad.  Ch.  Pr.  496.  Wils.  Ch.  C.  44,  S.  C. 

{g)  GmtHay  ▼.  Sraifrtet,  19  Ves.  tt9,         (<)  1  Madd.  Cb.  Pr.  401,  Ml  fitfri  as 

ante,  831 ,  note  (g),  to  the  generality  of  the  latter  esceptioti. 
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purchaser,  will  be  l^ft  to  his  remedy  at  law  for  the  recovery  of    ChA^.  X. 
damages ;  (m)  but  that  doctrine  (the  application  of  which  will  pre-      s t*'^a/ic* 
sently  be  fully  considered,)  is  by  no  means  so  geiieral,  and  there  PE^iroiiMAWct. 
is  no  general  rule  distinguishing  contracts  relating  to  personalty 
from  those  respecting  realty ;  and  it  now  seems  to  be  established 
that  where  the  breach  of  any  contract  would  occasiori  irreparable 
mischiefs  such  breach,  if  affirmative ,  may  be  prevented  by  injunc^ 
tioUf  and  {f  negative,  by  bill  akd  decree  of  specific  perform^ 
anbe;{n)  and  it  should  further  seem,  that  although  where  the 
damages  which  a  party  might  be  able  to  recover  at  law  must 
necessarily,  from  the  nature  of  the  case,  be  commensurate  to  the 
injury  sustained,  a  Court  of  Equity  will  not  interfere ;  {o)  yet 
specific  execution  of  agreements  will  be  decreed  where  damages 
would  not  answer  the  intention  of  the  party  making  the  contract, 
aild  a  specific  performance  is  therefore  essential  to  justice,  (p) 
Thp  true  rule  has  recently  been  stated  and  explained  by  the 
Vice-Chancellor  in  Adderley  v.  Dijon,(g)  in  which  specific 
performance,  by  payment  of  a  stipulated  price,  was  decreed  in 
a  bill  filed  by  the  vendor  of  debts  proved  under  a  commission 
of  bankruptcy,  and  the  Vice-Chancellor  observed,  ^'  Courts  of 
Equity  decree  die  specific  performance  of  contracts,  not  upon 
any  distinction  between  Realty  and  Personalty,  but  because  The  senenl 
damages  at  law  may  not  in  the  particular  case  afford  a  complete  J^u""^hcii*w- 
remedy,    Tfius  a  Court  of  Equity  decrees  performance  of  a  dac  perform- 
contract  for  land,  not  because  of  the  r^«/ nature  of  the  land^  JJlwtreiatiBg'to 
but  because  damages  at  la\^,  which  must  be  calculated  upon  the  penon&itjr  wiu 
general  money-value  of  land,  may  not  be  a  complete  remedy  to 
the  purchaser,  to  whom  the  land  ;nay  have  a  peculiar  and  special 
Value.     So  a  Court  of  Equity  will  not  generally  decree  per* 
fbrmasice  of  a  contract  for  the  sale  of  Stock  or  Goods y  not  be- 
cause of  their  personal  nature,  but  because  d£^mages  at  law, 
calculated  upon  the  market-price  of  the  stock  or  goods,  are  as 
complete  a  remedy  to  die  purchaser  as  the  delivery  of  the  stock 
or  goods  contracted  for,  inasmuch  as  with  the  damages  he  may 
purcha^  the  same  quantity  of  the  like  stock  or  goods.    In 
Taylor  V.  NevUle,  (r)  specific  performance  was  decreed  of  a 
oontract  for  sale  of  800  tons  of  iron,  to  be  delivered  and  paid 
for  in  a  certain  number  of  years,  and  by  instalments ;  and  the 

(hi)  See  cases  ante,  711,712;  New].  (q)  Adder  ley  v,  Dixon,  1  Sim.  &  Stu. 

Cdiit.  90,  91.  607  ;  and  aee  Vflfhy  t.  CcttUM*  174 ;  1 

(n)  SembU,  Weale  r.  West  Miidle$er  Turn.  &  Russ.  78,  3.  C  :  Wr^  t.  BeU, 

Waterworks  Company,  1  Sac  ic  W.  370.  5  Price,  St5 ',  Dan.  95»  S.  C« 

(o)  Harnett  v.  Yielding,  S  Scb.  &  Lef.  (r)  Tankr  v.  Neville,  cited  in  Buxton  r. 

SS.  LiKer,  3  Alk.  389. 


5 

(p)  Davis  V,  itowe.  Id.  341. 
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CHAP.X.     reason  given  by  Lord  Hardwicke  was,  that  such  sort  of 'con- 

Sp£cipic      tracts  differ  from  those  that  are  immediately  to  be  executed. 

Performance.  And  they  do  differ  in  this  respect,  that  the  profit  upon  the 

contract  being  to  depend  upon  future  events,  cannot  be  Cor- 
rectly estimated  in  damages  where  the  calculation  must  proceed 
upon  conjecture.  In  such  a  case,  to  compel  a  party  to  iccept 
damages  for  the  non-performance  of  his  contract/  is  to  cotaopel 
him  to  sell  the  actual  profit  which  may  arise  from  it  at  a  con* 
jectural  price.  In  Ball  v.  Coggs,  (s)  specific  performance  wAs 
decreed  in  the  House  of  Lords  of  a  contract  to  pay  the  plaintifl 
a  certam  annual  sum  for  his  life,  and  also  a  certain  other  srnn 
for  every  hundred  weight  of  brass  wire  manufactured  by  the 
defendant  during  the  life  of  the  plaintiff.  The  same  principle 
is  to  be  applied  to  this  case.  Damages  might  be  no  complete 
remedy,  being  to  be  calculated  merely  by  conjecture,  and  to 
compel  the  plaintiff*  in  such  a  case  to  take  damages  wouKl  b^  to 
compel  him  to  sell  the  annual  provision  during  his  fife  for 
which  he  had  contracted  at  a  conjectural  price.  In  Buxton 
V.  Lister,  Lord  Hardwicke  puts  the  case  of  a  ship  carpenter 
purchasing  timber,  which  was  peculiarly  convenient  to  him  by 
reason  of  its  vicinity ;  and  also  the  case  of  an  owner  of  land 
covered  with  timber,  contracting  to  sell  his  timber  in  ord^  to 
clear  his  land ;  and  assumes  that  as  in  both  those  cases  da- 
mages would  not,  by  reason  of  the  special  circumstances,  be  a 
complete  remedy,  equity  would  decree  specific  p^rfbMiance. 
The  Vice  Chancellor  then  said,  **  The  present  case  being 
a  contract  for  the  sale  of  the  uncertain  dividends  which 
may  become  payable  from  the  estates  of  the  two  baidr- 
rupts,  it  appears  to  me  that,  upon  the  principle  establisfaed 
by  the  cases  of  Ball  v.  Coggs,  and  Taylor  r.  Neville,  a  Coart 
of  Equity  will'  decree  specific  performance,  because  di^- 
mages  at  law  cannot  accurately  represent  the  vahie  of  the 
future  dividends,  and  to  compel  this  purchaser  to  take  sadi 
damages  would  be  to  compel  him  to  sell  these  dividenBs  at  a 
conjectural  price.  It  is  true  that  the  present  bill  is  tiot  filed  by 
the  purchaser,  but  by  the  vendor,  who  seeks,  not  fhe  unicertain 
dividends,  but  the  cei;^insum  to  be  paid  for  them.  It  has  how* 
ever  been  settled  by  repeated  decisions,  that  the  remedy  ia 
equity  must  be  mutual;  and  that  where  a  bjU  wiU  lie  fpr  the 
purchaser,  it  will  also  lie  for  the  vendor."  (^  So  it  has  been  hid 
down  as  a  general  rule  that  specific  execution  of  agreements 
will  be  decreed  when  ^damages  would  not  answer  th^itkentioit 

■  : — ; .  > 

(i)  Ball  r.  Cceeh  1  Bro.  P.  C.  140. 

{t)  Per  Vice-Chanceilor  in  AdderU%j  v.  Dixon,  1  Sim.  &  Sta.  607. 


BILLS.  &C.  FOR  SPECIFIC  PERFORMANCE.  8$$ 

* 

in  making  the  contract,  and  a  specific  performance  is  therefore     CHAP.  X. 
essential  to  justice;  and.  that  on  the  other  hand  equity  will  not     ^sttciTie 
decree  specific  performance  of  a  covenant,  where  from  circum-  Pebformawce. 
stances  it  lias  become  unconscientious  strictly  to  enforce  the  spe- 
cific performance,  but  on  the  terms  of  the  plaintifTs  submitting 
to  a  conscientious  modification,  especially  where  the  conduct  of 
both  parties  for  a  great  length  of  time  has  caused  the  covenant 
to  be  so  acted  upon  as  to  make  it  unconscionable  to  refuse  a 
specific  performance.  (/)    So  in- the  case  of  partners,  before  no* 
ticed,  where  the  taking  a  copy  of  a  partnership  book  was 
decreed,  we  may  remember  the  principle  there  stated  by  the 
Viee-ChanceUor,  upon  which  a  Court  of  Equity  interferes  to 
enforce  contracts,  viz.  that  the  particular  relief  prayed  cannot 
be  had  in  a  court  of  law.(fi) 

We  have  seen  that  a  Court  of  Equity  will  secure  and  decree 
the  delivery  of /^ar^tcK^ar  kind  of  chattels,  as  heir'loomg,/amily 
piciure^i .  tiile  deedsy  specific  bequests  or  other  property,  in 
wjbich  a  claimant  may  have  a  particular  interest ;  (jt)  for  in  an 
action  of  trover  damages  only  could  be  obtained,  and  not  the 
deeds  themselves;  and  though  detinue  would  restore  the 
deeds  themselves,  yet  a  bill  in  equity,  with  an  immediate  injunc- 
tion pending  the  suit  securing  them,  and  an  ultimate  decree 
for  their  specific  delivery,  would  obviously  be  a  more  perfect 
remedy,  (y)  And  Chancery  will  decree  a  specific  chattel  to  be 
delivered  up  without  measuring  the  value,  when  from  its  nature 
there  can  be  no  compensation  by  damages,  (z)  But  in  an  appli* 
cation  to  the  court  to  stay  the  disposal  of  personalty,  a  specific 
right  to  the  property  must  be  shown,  as  well  as  the  danger  of 
loss*  (a) 

.  So  the  specific  performance  of  a  covenant  to  indemnify  may  Contncts 
be*  decreed,  though  it  sounds  only  in  damages,  upon  the  prin-  J^^Ujjf  "*" 
ciple  on  which  bills  quia  timet  are  entertained ;  {b)  but  this  is  not 
to  be  extended  to  a  contract  to  pay  an  annuity  not  secured 
otherwise  than  by  personal  contract,  so  as  to  compel  the  party, 
who  has  engaged  to  pay,  to  give  any  collateral  security  for  pro- 
spective payments,  and  to  recover  which,  the  party  entitled 
must  therefore  proceed  only  at  law.  (c) 


(0  Doots  T.  Vont,  t  Scho.  &  Lef.  S41 ;  M^d.  Cii«  Pr.  ?S8. 

Wilby  ▼.  C9tiU,  1  Sim.  &  Stu.  174}    1  (f  >  FtUU  v.  Rtadt  3  Ves.  70. 

Tum.  &  Ross.  78>  S.  C.  (a)  Zimitm  v.  Franco,  Dick.  149. 

(it)  Lwgen  -v.  Simpscn,  1  Sim.  &  Stti*  {b)  Ranetavglk  v.  Ha^,  1  Veru.  189; 

€03,  «ftla,  850,  861.  Pmnber  v.  Mathm^,  1  Bro.  C  C  6f . 

(i)  Ante,  812,  815,  and  Maectafield  ▼.  (r)  Brough  v.  Oddest  1  Russ.  &  M. 

Dqvib,  5  Ves.  &  B.  16.  55,  58. 

{if)  Jaekton  v.  BuiUr,  1  Alk.  306 ;  1 
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SPTCIFIO  EANVPIKS  AND 


Stock  ill  the 
foods. 


CHAP.  X.        la  gener^  a  mere  aontract  for  tbe  sale  and  delivfry  of  my 

^Smim     ^^  ^^  goods,  the  usual  and  daily  subjects  of  purcbaaes  and 

PEEfoKMAiicfc  sales,  and  which  might  be  readily  and' as  conveaiently  obtained 

Contract  for      elsewhere,  will  not  be  specifically  enforced^  because  the  wpeo^ 

purchase  o        ^^^  ^^  |^^  ^^  damages  for  not  accepting  or  not  delivering  wouM 

in  general  be  adequate  coospensatiop;  (d)  but  there  are  #Kca|>* 
tions  to'  that  rule,  as  when  the  non-delivery  would  be  pcodoo* 
ti?e  of  serious  loss,  or  where  the  purchaser  has  paid  the  pnoe« 
and  is  justly  entitled  to  the  specific  delivery,  (tf)  Thua  we  have 
seen  thai  a  oonlract  for  the  purchase  of  a  large  quantity  of 
timber  standing  or  lying  in  a  particular  place ;  (/)  so  an  agvee* 
ment  for  the* purchase  of  an  mrmuity  payable  out  of  the.divi* 
dends  of  slock  \  (g)  though  not  to  enforce  payment  of  the  arveaia 
of  an  annuity,  the  remedy  being  properly  at  laiv,(ii)ar  for  the 
purchase  of  debts,  (t)  So  where  property  in  a  cargo  had  been 
transferred  by  a  bill  of  sale  s^ed  by  the  veaoAoT  and  vendee^ 
but  by  a  new  agreement,  signed  by  them  before  they  parted* 
i%  was  stipulated,  that  it  should  be  sold  and  accounted  ftar  fay 
the  factor  for  the  vendor,  this  being  reduced  to  agreemeot*  it 
was  held  that  the  remedy  wds  in  equity,  (k)  So  where  the  Tendor 
of  a  share  of  a  ship  had  executed  a  bill  of  sale  aad  tipned. 
receipt  for  the  purchase  money,  wiUnout  its  being  ip  fact. paid, 
t^  Coiift  of  Equity  will  give  relief  as  well  as  disoovety  and 
decree  specific  payment.  (/) 

^ith  respect  to  a  purchase  of  aiock  in  tie  fimdf,  ibe  deci- 
sions have  been  contradictory,  and  oa^  of  the  eaaea  tuiaed 
upon  the  question  whether  stock  was  goods  and  <jiattela  watliHi 
tile  statute  of  frauds.  (^)  In  one  of  the  last  cases  it  waa  oo»- 
iBidered  to  be  perfectly  settled  that  equity  will  not  enfovea  die 
specific  performance  of  an  agreement  for  a  transfbi^  of  stock*  (a) 
But  it  has  been  recently  decided  that  a  bill  may  be  antaiaed 
for  the  spedflc  performance  of  a  contmct  for  the  sale  of  die 
qtock  of  a  foreign  government  (Jhe  Neapolitan  stock),  the  biU 
praying  the  specific  delivery  of  cerUficat^s  reUtiv^  to  siidi 


(d)Ante,  7X1,  712;  Dorton  y,  W'«r- 
hrook,  5  Via.  Ab.  510,  pi.  9t  &  558; 
nnd  see  observations  on  Uiat  case  in  IMr 
laret  r.  Rothschild,  1  Sim.  &  Stu.  598. 

(d)  Aht0,  7U,  notes,  (l)  &  {x),  and 
853,  854. 

(/)  Antt,  714,  n.  ft);  and  seo  Qlcw^- 
iMg  V.  CUumi^gy  Mo«.  t%^i  Chit.  £q. 
Piff.  6t, 

Kg)  Wit\xf,  V.  QmU,  X  Sim.  h  Stu. 
174;  Jofh^  V*.  U^tr,  f  UfiQ.  C.  C.  605 ; 
^QKn^  v.,  Wpxhan,  4  &}adfl.  U;.  «^3« 

(h)  Brough  v. Oddey,  X  Rust.  &  ]kl« o9* 

(t)  Adderly  v.  Dixott,  1   Sira.  &  Stu. 


.603;  hut  see  mte,  8^^954;  TTr^Al  r. 
Bri/.  5  Price,  R,  3J5. 

(k)  Wwm<mih  t.  Baga,  I  Y^  4IS. 

(y  Rifl^  r.  Haggle,  1  Jac.  &  W.  tW, 
840. 

(m)  Colt  ▼.  NetervilU,  «  P.  W^  »4 ; 
wbeoe  the  judges  w^ecqatdj/  divided  «a 
that  Doijit,  44.  V8^ 

(n)  Nntbnnim  v.  Xh(»rtU4n,  tp  Ve^. 
16t ;  C^4  T.  BuU^,  t  P«  W.  drO;  <2ar. 
detier  t.  PuUen,  t  \^ff^  3M  j  Mmm-  ^- 
AtmitMt,  ;5  V«s.  37 ;  N^l.  ^^tOr.  «>, 
91 ;  but  see  CoU  f  ^^^ip^^t  V^  W. 
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stook^  ud  whidi  ghre  the  legal  iitie  tbtreto,  and  the  Vice^Cb^n-  CHAP.  x. 
eettor  wea  of  opimon  that  inaamaoh  as  that  biU  prayed  a  dek^  ^rwin^ 
tm^y  of  the  certificate,  which  would  oonalitute  the  plaintiff  the  VmwoMUAnta 
profrietor  of  a  certain  quantity  of  8tock,'tbe  UU  in  equity 
w^ld  hold,  becauee  a  court  of  kw  could  not  gm  the  property, 
bnt  could  only  give  a  remedy  in  davagea,  the  beneficial  eflEect 
of  wiuoh  muat  depend  upon  the  personal  reaponsibility  of  the 
party:;  ttid  the  Vice-Chancelloe  dedaied  that  he  ako  consi- 
decad  that  the  plaintiff,  not  being  the  pfig^nal  hdder  of  8crip» 
hut  merely  the  bearer,  might  not  be  able  to  maintain  any  action 
aft' law  upon  the  contract,  and  that  if  be  had  any  title  it  nmat  be 
in  equity,  (o)  It  will  be  observed  that  the  principle  of  this  de- 
cision, and  of  the  deeisionB  respecting  iiQunctionai(p}  wiU  pro* 
pably  justly  lead  to  an  ext^naion  of  the  remedy,  by  enforcing 
the  fipeoifio  ^performance  of  many  peisokial  contracts,  wheite  the 
ehattel  itself  might,  by  proceedings  in  equity,  be  secured  and 
dehreved  to  a  purchaser,  in  cases  where  the  vendor  may  have 
received  part  of  the  purchase  money  and  probably  be  insol- 
vent (/») 

Contracts  for  the  purchase  and  assignment  of  a  cAose  in  SiJetord«bu 
actkm  and  delivery  of  the  security  may  be  enforced  specifically  ^^^  ^ 
in  equity.  (^  So  on  the  behalf  of  a  vendor,  specific  performance 
of  a  <x>ntract  for  the  sale  of  debts  proved  under  a  commission 
of  bankruptcy,  but  the  amount  of  the  dividends  upcm  which 
had  not  been  deelared,  was  enforced,  vi^.  by  a  decree  of  pay- 
ment of  the  agreed  price*  (r)  And  an  agreement  to  divide 
equally  whatever  should  come  to  either  of  two  or  more  parties 
by  the  will  of  a  third  party  wiH  be  specifically  enforced,  (^)  and 
even  a  oontraot  to  beqwsath  by  wiUf  when  founded  on  con- 
wderation,  will  be  subtantiatty  enforced  •(^) 

A  oontvact  to  grant  am  mmmty  may  be  spedfically  de- 
creed, (a)  as  in  fiivour  of  a  female,  whom  the  covenantor  had 

(»>  DoUret  v.  Rathtekild,  1  Sim.  &  Sto,  renedjr  at  lav,  because  il  is  clear  than 

SSe,  A.  t>  .ISM ;  mk6  tetCck  ▼.  N^tmrtUlB,  h ;  Wright  v.  SHI,  Dan.  9& ;  &  Price's  B. 

S  P.  Vi»  304.    And  suprpose  a  vendor  of  3f  5.  S.  C. 

an  estate  lias  sold  and  conveyed  the  same  (r)  Adder  ley  v.  Dixon,  1  Sim.  &  Stiv 

for£itO/M6,  lo  bo  pmd  by  atraMferof  667;  aalr,  859, 854. 
slock  standing  in  purchaser's  name  at  a         (i)  B^kUy  v.  Ntufkni,  f  P.  W.  181 ; 

iFatorc  day,  and  before  tbatday.the  pnr*  Wft&ertd  v.  Wethntd,  S  Simons,  183; 

cbaser  bos  resoM  tbe  estate  and  pocketed  Harwood  v.  Taofcr,  lb.  19f . 
the  money,  and  basVoeme  insolrent,  and  (t)  Goitmin  v,  Bathon,  1  Vern.  48  ; 

abouf  to  quit  tbe  kini^doo,  ought  not  a  Dufour  v.  Ftrmn,  cited  3  Ves.  4t9,  416; 

Court  orE(|nity  on  bill  filed.  Immediately  WalppU  v.  Lord  Orford,  3  Yes.  40ie. 
by  injunction  to  secure  tbe  stock,  and  af-         (u)  WtUd  v.  Smith,  14  Ves.  491 ;  BaU 

terwards  decree  a  specific  transfer,  &c.  ?  v.  Cogg$,  1  Bro.  F.  C.  146,  cited  m  Adr 

{p)  Ante,  711   to  714;    PouMCttt  ▼.  dertfy  v.  DixM,  1  Sire.  &  Sto.  610;  Colm 

Jhmpftr^,  td.  Tit,  n.  (x)  ;  Smith  t.  Fn*  t.  Treeathiek,  9  Ves.  248 ;  WUhy  v.  GblOe, 
M#at,  S  Swanst.  33t,7t3 :  MMt0, 853, 854.  *   1  Sim.  &  Sto.  174;  Kenruy  v.  Weikam, 

(qy  Newt.  Cont.  ICO,  bat  not  for  the  6  Madd.  R.  t$3;  but  see  ante,  855,  n.  («> 
ij^asett  then  assigned,  that  tbere  is  no 
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St»ECIFIC  REMEDIES  AKD 


Personal  con- 
tracts to  paj 
monej. 


CHAP.  X.     previously  s^edueed.  {±)    But  if  the  aimuiejr  h$B  been  alveady 

SpBciruT     gntnted,  a  bill'cannot  be'  filed  to  compel  a  betflcrprlwpective 

PenroRMAycu.  security  uftlesd  agreed  to  be  given,  bot  the  party  beneienJly 

entitksd  wiK  be  lieft  to  the  legal  remedy  for  the  arrears  as  diey 
become  diife.  {^) 

No  suit  Sn  equity  is,  in  general,  sostainable  (excepting  kt 
cases  of  trusts)  to  compel  the  specific  payment  of  a  sum  certaim^ 
or  a  penalty  secui'ed  by  specialty  or  other  cmitract,  bat  the 
remedy  ifa  in'  gei^^^l  only  at  law.  (z)  But  we  have  justi  aeen^ 
that  specific  perfoi^nanoe  by  payment  may  be  enforced  ova 
conH^act  to  purchase  debts,  (a)  And  where  a  party  beBefidalljr 
interested  had  entered  into  a  written  contract,  in  the  naiM  cf  a 
thfrd  pets6n,  although  without  his  knowledge,  to  'sell  certain 
articles  to  the  defendant,  and  who.  afterwards  refused  to  pay, 
and  the  third  person  would  not  alldw  his  name  to  be  vsed 
as  a  plaintiff*  at  law,  a  bill  was  sustaified  against  the  tUfd 
personf  and  the  defendant,  to  compel  the  ktter  t»  pmf.^hit 
price /(&)  So  where  a  son  promised  to  pay  his  father's  Icgaciea 
if  he  would  forbear  to  alter  his  will,  such  promise  would  'he 
enforced  in  equity,  (c)  « 

Specific  performance  will  be  decreed' of  an  agreement  to  sett 
the  good'^mll  of  a  trade,  when  accompanied  with  the^sdosive 
use  of  a  secret  therein  ;{d).  and  a  contrael  for  the-  sale^of  the 
lease  of  a  public-house  and  the  gobd-itill  of  the  tradei  licenaesy 
household  furniture  and  stock  in  trade  at  a  vahMtMi^  and  wUdi 
had  been  made,  was  also  decreed,  (e)    Bat  it  has  been  "cooai- 


Good-witl  4>f  a 
trade,  &c. 


(x)  AmmidaU  t«  Oarrii,  t  P.  W.  4$t; 
1  Bro.  P.  C.  250. 

(y^  Braugh  v.  Odiy,  t  R«ss,  &  M.  55, 
68 ;  ante,  865,  (e)* 

(tYHollii  V.  Carr,  3  Swan.  Rep.  644. 

(n)  AdderUv  v.  Dixon,  1  Sim.  &  Stn. 
607 ;  ante,  85*3,  854;  Wright  v.  Bell,  5 
Price,  325  ;  Dan.  95,  S.C 

(b)  FelUwet  ▼.  Lord  Gwyder,  1  Sim.  R. 
63 ;  aod  see  Ryle  r.  Haggle,  1  Jac.  &  W. 
254,  as  to  decrees  for  yaymeut. 

(c)  Chamberlain  v.  Chamberlain,  2 
Freere.  34. 

(d)  Bryson  v.  Whitehead,  1  Sim.  &  Stu. 
74;  and  see  Williams  v.  Willianu,  2 
Swans.  253;  sec  other  cases.  Chit.  Eq. 
Dig.  tit.  Good-will,  479;  and  id.  Trade, 
1284. 

(«)  Dnkin  v.  Cope,  2  Russ.  R.  170.  By 
an  agreement  entered  into  with  executors 
for  the  purchase  of  a  leasehold  public- 
hoiisf  and  Ihe  gpod*wUI  and  licenses  con- 
nected with  it,  the  household  furniture, 
atock  in  trade  and  other  effects  upon  the 
premises,  were  to  be  taken  by  the  pur« 
chaser  at  a  valuation,  and  possession  was 
to  be  delivered  up  to  him  on  the-  29th  of 


September,  1821.  Tlic  valuatiDn  was  mad^y 
but  on  the  29(h  of  September,  the  par- 
chaser  aHfgiag  Cittt  then  wm  «  defect  ia 
the  title  to  the  leasehold,  refused  to  per- 
fbrm  Itis  contract ,  the  executors  filecl  a  bffl 
lor  speeifio  pcrfennaBce,  tol  in  <bc  mean 
lime  remained  in  possession  of  the  house 
and  carried  on  the  tmsmesa'^'aiidUwai 
held,  that  thoogh  the  execotorf  were  en- 
titled to  a  decree  for  specific  performaBee, 
and  tliough  Ihe  porcbaser  liad  done  wrong 
3n  refosing  to  perform  the  contrnct,  lie 
could  not  be  made  ansvrenible  for  tka 
trade  which  had  been  carried  on  in  A* 
premises  since  September,  1821  ^  Ibat  ha 
could  not  be  compelled  to  take  that  por- 
tion of  the  stock  in  trade  on  the  premiRs 
at  the  time  of  the  decree  whick  utaa  not 
there  at  the  date  of  the  agreement,  knt 
had  been  snhstttdted  for  such  ptfrta  of  the 
old  stock  as  had  been  consaoMd  ki  the 
usual  course  of  flie  bosiaHs  ;•  ibat  Iba 
purchaser  dtight  to  be  changed  ik4tk  nent, 
taxes  and  oUier  oot'gbibgs  pkld'b^lba 
executors  since  Septemrber,  ISflt^ftd-srlA 
intereston  the  stnA  wb  pi&d^h^  tbo; 
that  the  parchaaer  wu  not  entitled  ta'ti^ 
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dered  that  a  sale  of «  good-will  merely  without  some  reaUproperUf     CHAP.  X. 
could  not  be  enforced  in  equity ;  (/)  and  it  seems  to  have  been      spbcifhT 
doubted  whether  when  good-will  forms  the  principal  part  of  a  PgayoRMAwct, 
contract}  performance  would  be  decreed,  but  there  was  no  deci- 
sion upon  that  point,  the  bill  having  been  dismissed  on  the 
gmund  that  the  purchaser  was  not  ready  to  pay  on  the  precise 
day,  which  in  that  case  was  material,  (g)    And  contracts  of 
this  nature  will  not,  it  is  said,  be  enforced  without  great  caution 
and  consideration ;  (A)  and  a  contract  to  assign  the  fees  of  a 
gaoler  together  with  the  profits  of  a  tap-house  will  not  be  spe* 
cifi<»lly  enforced;  {$)  nor  an  agreement  to  purchase  the  business 
of  tfn  attorney,  (k)  * 

We  hate  seen  that  where  a  party  has  agree<f, 'though  verbally,  Compelling  the 
to  give  a  vaUd  security,  and  by  mistake  an  insufficient  security  de^y"ery*or^ 
has-been  executed,  invalid  at  common  law,  or  varying  from  the  secarittes. (0 
intended  terms^  or  invalid  in  respect  of  the  insufficiency  of  the 
stamp,  a  Court  of  Equity  will  compel  the  execution  and  delivery 
of 'a  proper  security,  according  to  the  original  intention  of  the 
parties,  (m)  Thus  where  A,  agreed  to  be  bound  in  a  bond  as 
surety  for  jB.,  and  signed  and  sealed  the  same  accordingly.;  but 
by  tho'  neglect  of  the  clerk  A,*9  name  was  not  inserted,  and 
afterwards  the  obligee  showed  the  condition  and  A.'s  name  and 
seal,  and  demanded  payment  of  A*,  and  threatened  to  sue  him 
nnless  he  would  give  fresh  security,  which  A.  agreed  to  do,  but 
afterwards  finding  the  mistake,  refused,  not  being  bound  by 
law,  a  Court  of  Equity  compelled  him  to  give  such  security,  (n) 
So  where  a  scrivener  negligently  omitted  to  examine  the  title 
of  a  vendor,  and  in  consequence  his  client,  the  purchaser,  took 
a  bad  title,  and  thereupon  the  scrivener  agreed  to  make  him 
satisfaction  another  way,  but  afterwards  refused,  upon  bill  filed 
specific  performance  was  decreed,  (o)  And  where  a  vendor 
retains  the  title-deeds,  and  has  covenanted  for  further  assurance 


occupation  rent  or  other  dlowance  for  the 
VM  of  the  house  and  furniture  by  the  exe- 
caton  during  the  period  that  elapsed  after 
the  t9th  of  September,  18!21. 

(/)  Baxter  r.  Connolly,  i  Jac.  &  V^. 
SSa^  And  aee  ShackUr  v.  £aktr,  14  Ves. 
468;  CrutimU  v.  Lye,  17  Ves.  353 ;  Met- 
W0(d  v.  Walbank,  2  Ves.  tSQ, 

(g)  GeUake  v.  TiU,  1  Russ.  H.  37$. 

(ft)  Supra,  note  (/) ;  Miichel  v.  Rey* 
nUdSf  {1  P.  W,  aS4;  Harriton  v.  Gard- 
ner, 9  Mad.  R.  193^  Davit  v.  Mattm, 
S  T%  R«  tiS.  A  contract  for  the  transfer 
4tf  the  good^wiH  of  the  business  of  an  attor- 
ney it  gcKxi  at  law,  Buan  v.  Ouy,  4  Eqst, 
190  i'  Wiilmrd  v.  StatUon,  4  Esp.  R.  179. 


(i)  Metwold  V.  Walbank,  2  Ves.  258; 
1  Bro.  P.  C.  23*. 

(k)  Bourn  V.  Farhw,  1  Meri^.  459 ;  t 
Mad.  Ch.  Pr.  404. 

(/)  Ante,  7W,  711,  improperly  there 
inserted,  bot  which  should  have  been  here 
introduced. 

•(m)  Ante,  710,  711,  where  by  mistaLe 
the  rales  and  decisions  were  printed,  in- 
stead of  having  been  more  properly  intro** 
duced  in  this  part« 

(fi^  Cnvby  v.  Middletcn,  Prcc.  Chan. 
509 ;  and  see  Uawnone  v.  Pinr,  5  Russ. 
4«4,  559,  S.  C. 

•  (b)  King  V.  Withers,  Prec.  Cba.  19/ 


860  ftFBCIFIC  ASMSMa^  AND 

CHAP.  X.     onlyy  tbe  purobuser  may*  under  that  coTenant,  file  a  bill  to 
SPBc^Fm     Q^Mopel  him  ta  eater  into  a  coTenaot  for  prgdnctien  of  the 

PwpRjiAiic«*  deeds«  (/») 

Eqoitj  will  en-  Whcoeter  the  hg^l  right  of  a  purchaser  to  oudatain  an 
wh^e^the^re^^^  ^^^^^  f^  damages  in  respect  of  the  bieach  of  contract  laay  be 
med  V  at  law  doubtfuI,  it  seoms  that  sometiiaes  a  Court  of  Equitjf  wiA  ob  that 
j^°  '  accouiit,  without  other  reasons^  deeree  specific  performune;  {g) 

aa  where  the  defendant  had  agreed  to  deliver  certiftcatet  vUdi 
constituted  tbe  legal  title  to  stock ;  (f).  and  where  by  a  ineaM>- 
randum  the  pastiea  agreed  to  sell  and  purchase  several  large 
pasoels  of  timber  standing  in  a  particular  phee,  and  tbi^  ptiee 
of  which  was  3050/.,  to  be{>aid  by  instalments  extending  over 
six  years^  and  the  purchaser  to  be  idlowed  ei^t  years  lor  As- 
posing  of  the  timber,  and  it  was  thereby  further  stipulated  that 
fiomial  articles  and  coo^mwis  should  be  forthwith  drawii»  LovA 
Hardwicke,  thinking  the  remedy  at  law  questionsaUe,  decreei 
specific  performance,  (r)  So  where  partners  have  entered  iato 
a  preluninary  agreement  stipulating  for  more  formal  artidea, 
the  execution  of  the  latter  will  be  decreed.  («) 

Tkvrdiy.  Spcoi-  With  rcspoct  to  Eeal  E^taies^  although  in  general  all  quea- 
of  ^1^^  tions  relating  to  thera  must  be  decided  in  the  country  wheM 
lat'mg  to  fieatty.  they  are  situate,  yet  a  Court  ef '  Equity  in  England  w4Q  enforce 

contracts  and  trusts  relating  to  them,  if  the  party  required  to 
perform  tbe  act  be  within  the  jurisdiction,  {f)  And  we  bai^ 
seen  that  in  equity^  even  an  agreement  for  settlbg  tbe  bowK 
daries  of  British  )^ntations  may  be  enforced,  (a)  and  a  ques- 
tion concerning  the  title  to  the  Isle  of  Man  may  be  coUateraliy 
determined  in  the  Court  of  Chancery,  {p) 
.  CopemanU  or  contracts  to  repair ,  6ml4  or  rebuild  a  hooBe 
or  other  erection,  as  they  related  to  reaUy^  weve^Jewwierlf  epe- 
cifically  enforced,  (x)  But  the  more  recent  deeisioiis  appear  to 
settle,  that  a  suit  for  specific  performance  of  any  such  covenant 
cannot  now  be  sustained,  and  that  the  remedy  is  properly  at 
law  to  recover  damages^  which  the  plainUff  may  then  expend 
in  completing  or  repairing  the  stipulated  buildings,  and  bills  to 
compel  specific  performance  of  such  oo¥enant8  have  beoi  dis- 


(p)  FaiM  v.i^m.  e^iiQ.  &  Stu.  5SS.  (t)  ElUot  «.  Ltrd  Miifto.  6  Mod.  16  ^ 

<9>  DfiM-et  V.  RMhtdM,  t  Sim.  &  Sta.  F«tt9 ▼.  Vm9tM,  3  AU.  689  ;  GmHtmtrr. 

59S.  Atf,  1  Jac»  &  W.  f7. 

(r)  Buxton  ▼.  Letier,  S  Adu  SB«;  P«ft-  (u)  Ppm  ir.  L$rd  BMmtm,  1  Vcs.  ficft. 

b€r  V.  Miitktrt,  t  Bm.  C.  C.  5S;  Tmfkr  447»anfc,  8S1.   . 

V.  NetiiUe,  died  3  Atk.  ;384;  per  Lont  (9)  £r4  IMy^Oiifcf  »f  ^HM.A  Vet. 

Hardwicke,  Biuetm  v.  Litter,  3  Atk.  SSd  i  Sen.  209. 

Newl.  Gooir^^^  (;r)  See  Yc«r  hoaki,  S  &4«r*  4,  46;  1 

(0  Ante,  860.  Afod.  Gk.  Pr.  36i ;  h«l  set  I4»  409,  404. 
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ilMsied  witb  coirt8»  (y)    Nor,  us  we  have  seen,  v31  qieeiftc  p«r-     chap.  x. 

^muaoce  of  tbe  ordinarj^  covenmts  in  a  lea^e  be  enforced  in      g'j^y^^*   ' 

equity,  (z)  and  the  court  refused  to  decree  specific  perfi>nnance  Pw»»mai»ci» 

of  a  covenant  to  make  good  a  gravel  pit,  (a)  though  we  have 

leen  that  when  the  breach  of  suoli  a  covenant  would  aaount  to 

UMste^  and  be  ruinoua  to  the  estate,  aucb  as  pulHng  down  bnild^ 

ingsi  or  digging  or  ploughing  up  anebnt  meadowst  contrary  to 

expiea^  or  implied  covenants,  such  breaches  by  coamisaion 

may  be  restrained  by  injunction*  (6)    Equity,  however,  wiU 

exewte  a  covenant  in  ^  building  leasee  that  the  leasee's  erec-» 

tiona  shall  eorrespond  with  a4)oining  houses,  pursuant  to  ex«» 

press  covenant,  (c)    Pedhaps  it  was  partly  on  the  ground  of 

waste  that  a  covenant  by  a  lessee  of  alum  works,  to  leave  a 

^ioei  of  a  certain  amount  upon  the  premisses,  that  a  decree  quia 

amet  was.  in  one-case  made,  and  which  was  afterwards'  affirmed 

in  tb^  House  eS  X*orda.  {d} 

An  agreement  to  invest  money  in  land,  (e)  and  an  agreement 
to  settle  bovndaxies,  will  be  apeoifieaUy  enforced,  becauae 
damages  in  an  action  would  not  in  either  case  effect  the  el^^ed 
of  the  grantee.  (/) 

Contracta  for  deimi^r^  or  9el6ng  estatea  are  the  moat  fre«  Contmu  for  • 
^li^nt  sqlvf  eta  of  bills  for  speciflc  performanae,  and  we  have  ^^propert/.' 
notioed»  m  cxmsidering  the  general  rules,  most  of  the  casea 
when  or  when  not  performance  will  be  decreed.  (^)  Where 
anapceator.  seised  in  fee,  has,  by  a  contract  not  under  seal,  (and 
consequently  not  at  law  binding  bis  heir,  nor  subjecting  him  to^ 
any  a<^ion  at  law,)  agreed  to  demise  or  sell  *  his  estate,  a  bttt 
against  the  heir  to  compel  specific  performaiice  is  tbe  best, 
and  unless  the  ancestor  left;  personal  assets,  is  the  only  re^ 
medy*  {h)  The  sale  of  an  estate  under  a  decree  is  an  excep- 
tion, for  tbe  purchaser  then  cannot  file  a  bill  for  specific  per- 
fiorsuinoe^  but  must  psooeed  under  the  decree,  (t) 

.In  a  ease  of  ao/^  (exceplt  in  the  instances  wheve  the  accept- 
ance of  compensation  will  be  enforced)  the  vender  cannot  siis- 


(\l)  Ante,  714,  n.  (i);  NcwI.  on  Contr. 
9a  l»  $5;  3  Woodes.  4^»  Bote  t;  1 
Mad.  Ch.  Pr.  404  ^  tnuiai  ▼.  Comerfordt 
S  Bro.  C.  C.  167 ;  Masety  r.  Virgin,  S 
Y4C.184I  Pmhfoha  y..TkorpBt  3  Swantt 
^Ph  tf  7i  where  tiM  ques  oa  tbia  subject 
ue  cullected ;  and  see  observations  in 
Uodgu  V.  M^tM,  I  Ruts.  &  Myl.  1S4, 
1$3 ;  Flimt  ▼.  Brandon,  S  Ves.  159. 

(s)  JRavMT  n.  S(M«»  t  Edeo's  IVcp»  128 i 
1  Mad.  Cb.  Fc.  404. 

(a)  FUnt  ▼•  Brandm,  8  Ves.  159. 

(Jb)  Id.  ibid.)  ante,  7X4,  n.(A);  and 


ant€,  7J6,  727. 

(0  FWmMyn  ▼•  TWmi,  ft  Mad.4«9r 
and  see  Chit.  £q.  Dig.  Covenant  to  build. 

(d)  Buckinrhftnuhin  ▼.  Ward,  cited  3 
AtL  3a*;  NtUknwu  v.  Tkotnknt  lO 
Ves.  16K  I  Newl.  Cont.  93 1  ad  ^tnre^ 
see  F&nt  v.  Brandon,  8  Ves.  159. 

(e)  Newl.  Coot  74»  109. 

(hPamv.ldmLB^iwmeAy^"^^ 
(g)  Antt,  S90  to  849. 

{h)  1  Mad.  Cli.  Fk.  36S» 

(i)  Annedey  v.  AAur$t^  5  P.  W.  SSf ; 

1  Mii4.Ch,Pc4i>4. 


86^  SPECIFIC  REMfiDlBS  AND 

CHAP.  X.     tain  a  suit  for  specific  performancey  unless  be  he  prepared  lo 

^'pEciFuT     establish  a  complete  title  to  the  whole  of  the  property  agreed 

Perpokmawct.  to  be  sold.    Therefore  where  a  vendor  could  only  make  out  a 

title  to  convey  six-sevenths  of  the  estate  sold,  a  specific  per« 
formance  was  refused,  (j)  But  having  considered  the  niHaerous 
cases  in  which  Courts  of  Equnty  will  refuse  specific  pedEbrm* 
ance^  whether  on  account  of  the  incompetency  of  the  conttactiiig 
parties,  or  of  the  insufficiency  of  the  contract  itself,  or  n  respeeC 
of  fraudulent  misrepresentation  or  concealment^  or  other  nu- 
merous circumstances,  it  would  be  an  unnecessary  repetitioQ 
here  to  consider  .  the  various  grounds  when  or  not  a  contnct 
for  a  lease  or  a  sale  will  be  enforced,  (ft) 

How  in  pnicticc  "^y^  hayg  ^ij^  before  suggested  the  necessity  for  referring  to 
ance  is  ^n  effect  the  practice  relative  to  injunctions,  when  inquiring  whether  a 
decreed  by        specific  performance  of  an  act  can  be  enforced.  (/)     Thns^ 

granting  *n  in-       *^  '^  ^  '  * 

junction.  though  a  Court  of  Equity  will  not  order  directly  the  repair 

of  the  banks  of  a  canal,  and  that  the  defeaidanft  do  stop  the 
gaps  thereof,  yet  an  injunction  will  be  granted  restraining  the 
defendant  from  impeding  the  plaintiff  in  his  right  of  nav^lvm, 
by  continuing  to  keep  the  bank,  &c«  out  of  repair  j  &e.  and  by 
which  means  the  full  effect  of  the  refused  otfder  was  given ;  (m) 
and  we  have  stated  an  instance  of  an  iqjunetiMi  firom  permittii^f 
parts  of  buildings,  erected  contrary  to  an  agreement,  bom  re- 
maining, which  it  is  obvious  was  in  effect  e(}ual  -to  a  direct 
decree  that  the  defendant  should  remove  the  buildings*  (»)  So 
where  the  lesseei^  of  a  coUiery  had  agreed  to  grant  the  lessees 
of  an  adjoining  colliery  the  use  of  a  way,  an  injuoetvHi  was 
granted  to  restrain  the  removal  of  materiak  essential  to  the 
enjoyment  of  such  way.  (o) 

« 

ni.  ThePRAc-      We  shall  in  the  next  volume  fully  consider  .the  ..practice  in 
^(Sln«*lJlring  ^^S  "^d  proceeding  upon  bills  in  equity ;  but  it  may  be  expe- 
to  fiiift  forSpe-  dient  in  this  part  to  suggest  a  few  precautiooary  mouses  most 
ance  and  De-     particularly  affecting  bills  for  specific  performance, 
crce,  &c.  Andf  first,  we  will  suppose  that  it  is  certain  that  the  contract 

is  of  a  nature  to  be  enforced  in  equity,  and  that  the  complain- 
ant, whether  vendor  or  purchaser,  has  done  every  thing  incum- 
bent on  him  to  perform^  and  that  the  other «.  party  has  either 
neglected  or  refused  to  perform  his  part.    Still,  before  filing 

(J)  Ante,  S97,  8d9;  and  Wht^tley  r,  (n)  Ante,  714,  note  (i) ;    Bmnkm  v. 

Spade,  4  Simon's  Hep.  1«6.  Hudcmtm,  I  Clark  &  F.  IS. 

(h)  Antf,  834  to  85t.  (e)  Kewmarch  v.  BrmdRng,  3  Swan, 

(0  Ante,  7 14.  99. 
(m)  Lane  v.  Newiigate,  10  Ves.  192. 
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any  bill>  the  party  complaining  should »  through  his  solicitori     CHAP.  X. 
eause  a  courteous  letter  or  notice  to  be  serted  on  the  other      specific* 
parly,  slating  the  act  or  omission  complained  of,  and  intimating  P«i»o*mawc«. 
the  necessity  for  legal  measnres,  unless  redress  be  afforded 
before  a  named  day.    We  have  seen  how  far  the  adoption  of 
this  preliminary  measure  may  affect  the  costs,  and  sometimes 
eren  the  substance  of  the  remedy,  (p)    The  party  still  neglect- 
ing or  refusing  to  perform  his  oontracti  a  second  application 
may  still  be  advisable  before  the  actual  filing  of  the  bill,  the  same 
as  in  oaise  of  a  mandamus.  (9) 

'  "In '  filing  a  bill  for  a  specific  performancoi  it  seems  advisable^  The  Bill,  (r) 
where  the  contract  ought^  under  the  statute  against  frauds,  to 
have  been  in  writing,  and  signed,  to  charge  in  the  bill  that 
those  requkites  had  been  complied  with ;  but  if  the  bill  charge 
that  tfoe  contract  was  in  writing,  signature  will  be  presumed, 
aitid' Aie  omidsioa  to  state  the  same  will  be  no  ground- of  de- 
m&Vf^r  ^  (i)  and  where  fraud  or  part  performance  is  to  be  relied 
ttf^n,  '^cb  i^uld  be  particularly  slated  in  the  bill ;  and  there 
mfay  be  cases  in  which  it  may  be  judicious  to  anticipstte  and 
refute  the  supposed  defence. 

''Itf  has  been  much  discussed  whether  and  when  a  defendant  TheAuswer. 
shouM  avail'himself  of  the  statute  against  frauds  by  way  of  de- 
ffitti^rei^,  o<  by  answer ;  and  the  latter  seems  preferable,  if  not 
absohstiely  ^  necessary.  (/)  If  the  defect  and  objection  appeaf 
ekfieirupon  the  fiice  of  the  bill,  then  a  demurrer  will  be  proper; 
but  if  some  extrinsic  fact  be  essefitial  to  complete  the  objection, 
then  the  answer  must  raise  it.  (a)  We  have  seen  that  in  equity 
a-stipt^tlon  or  an  agreement  to  pay  a  fixed  sum  as  damages 
kfibrds  no  answer  to  a  bill  for  specific  performance*  («) 

In  suits  for  the  specific  performance  of  an  agreement,  if  the  Reference  of 
contract  is  admitted,  and  the  only  question  is  on  the  title  of  the  Q^ter.^  ^ '  ^ 
seller,  the  court  ^ill,  before  the  hearing  upon  motion,  direct 
a  reference  to  a  mastef  to  inquire  into  the  tiile,{x)  although  for- 
merly this  was  not  done  till  the  regular  hearing  of  the  cause ; 


(p)  4nU^  438,  439  ;  tnd  14.  note  (j^\  559;  R4dding  v.  Wiikest  S  Bro.  C.  C. 

561  ;  and  Clermont  v.  Tatburgh,  i  JmcJk  400. 

W;  4 1 6. '   Bot  iee  pott,  868,  tt  to  cotti  of  (u) .  Iteming  v.  St.  John,  S  Sim.  &  Stu. 

bill*! Cor  8p<;diic  peifoiroance,.  and  t  Mad.  iSl. 

Ch.  Pr.  560,  561,  and  Id.  208.  (v)  Howard  v.  HopJdnt,  S  Atk.  371 ; 

.  (q)  iA9te;BWi.    •     '  •  l.Mii#.  Ch.Prv  44;  »nM,  737.    What  a 

(r)  See  the  forni5  of  bills  for  specific  penalty ,  or  what  stipulated  daroages.  Da- 
performance  at  instance  of  vendor  or  pur-  vies  v.  Pentan,  6  Bar.  &  Cres.  916. 
diatfer,  t  Newl.Prac.  99,  51..  (*)  Jdas$  v.  Matthews^    5  Vet.  979; 

(5)  Hist  r.  Hobiin,  1  Siur.  &  Sta.  548;  Wright  v.  Bond,  1 1  Ves.  89 ;  Oomp0n%  v. 

«ni»,"ll7,  i»tf#(r)aiid  (•).  — ,   12  Ves.  17;    1  Newl.  Ch.   Pr. 

(t)  Rist  ▼.  Hobion,  1  Sim.  &  Stu.  548;  904,  from  which  these  short  otMervations 

but  see  Whitchurch  r.  Bevis,  9,Bro.  C.  C.  are  principally  taken. 


8M  iMcrific  RlsMfiDiKS  and 

CHAP.  X.     and  the  case  of  Moss  r.  Matthews  wa^  the  fitst  itistaoce  in 

SFtoirie      which  the  court  deviated  from  the  ancient  practice.    Thi« 

F<K»oKMAifc«;  refcrencc  has  been  directed  before  answer,  (y)    But  reference 

will  not  be  direct^  before  the  hearing  where  tfaef  purchaser 
resists  the  performance  of  the  agreement  on  other  gi^tinds,  as 
upon  the  laches  of  the  vehdot^  {£)  or  on  accoutit  df  misrepresenu 
ation  ;(a)  or  where  the  vendor  claims  an  abatement  out  of  the 
purchase  money ;  (6)  or  where  the  subject  of  the  contract  being 
a  life  annuity,  the  defendant  also  iniSlisted  that  time  was  of  the 
essence  of  the  contract,  (c)    But  the  other  matter  upon  whS^h 
the  defendant  resists  the  performance  tnust  be  substantial,  (cf) 
It  seems  that  this  order  oF  reference  to  the  master  is,  according 
to  strict  practice,  simply  for  him  to  inquire  whether  a  good ' 
title  can  be  made ;  and  that  the  inquiry  as  to  time^  when  a  good 
title  can  be  made,  if  the  vendor  has  sucli  a  title,  is  not  directed 
until  it  is  ascertained  by  the  master's  report  whether  th^re  is 
a  good  title  or  not.  {e)    But  although  in  strictness  it  is  not 
regular  to  make  it  part  of  the  order  to  inquire  when  a  good 
title  was  shown,  because  if  the  master  be  of  opinion  that  no 
good  title  was  ever  shown,  that  part  of  the  order  %i  nugatory; 
yet  as  the  condition  of  those  few  words  in  the  order  of  reference 
will,  in  case  the  master  finds  that  a  good  title  can  be  otade, 
save  the  delay  and  expense  of  a  further  order  and  a  fiirtfaer  re- 
port, it  is  clearly  for  the  interests  of  both  parties  that  these  words 
should  be  introduced.  (/}    If  the  master  reports  agafaist  the 
title  of  l^e  vendor,  and  he  is  the  plaintiff,  it  is  not  necessary  to 
set  down  the  cause  in  order  that  the  biH  may  be  di^mfssed  witii 
costs,  but  the  court  will  make  such  an  order  upon  motion,  (g) 
But  when  on  a  reference  to  the  master  he  reports  that  a  good 
title  to  the  purchase  cannot  be  made,  the  vended  may  flfe  a  biH 
against  the  vendor  to  have  the  contract  delivered  up ;  bat  it 
seems  that  cotnpensuticm  will  not  be  granted  for  tlie  loss  siis« 
tained  by  the  failure  of  the  contract,  though  the  bill  pray,  in 
the  alternative,  a  specific  performance,  or  an  issue,  or  an  in- 
quiry before  the  master,  with  a  view  to  damages,  (A)  that  being 
more  properly  the  subject  of  an  action.  {%) 

•  I 

(y)  Balmanno'9.  LumUy,  1  Ves.  &  B.  (/)  iliKm.     3  Mad.  495;    Bfit  r. 

tt4 ;  ied  vicU  1  Mem.  37S.  WroughUm,  Id.  tSa 

(s)  Blytk  V.  Eimhaa,  1  Vek6cB.  I.  (g)  WaUets  t.  Pyman,  l9Vtt.S3l; 

(a)  P«tM  ▼.  Rtren,  1  Yes.  &  B.  SSI.  WiSeamk  t,  Mb/,  6  Mad.  9. 

fbS V.  Skdtm,  1  V«».  &  B.  516.  (*)  Tttdd  r.  (See,  17  Ttt.  tr%  wiidi 

[e)  Withmf  v.  CoUU,  1  Torn.  7S.  seems  to  OTcmile  Gfwuawfcay  v.  id&m, 

[d)  See  fip^bi  ▼.  Wiktd,  1  Jac  &  VT.  it  Vet.  S95. 

4«1 ;  Withmf  ▼.  CottU,  1  Turti.  76;  (htr-  (i)  GwiUin  ▼.  Sume,  14  Vet.  IIS;  1 

don  w.  Ball,  1  Sim.  &  Sto.  178.  M«d.  Cb.  Pr.  440. 

(«)  Gibsm  V.  Clarke,  9  Yes.  &  B.  lOS. 


BILLS,  ftc.  FOR  snClFiC  PERFORMANCE. 


.  AIAough  in  general  a  decree  in  equity  is  in  per$onam^  and     chap.  x. 
is  enforced  in  the. first  instance  only  by  aitaehmeni  for  the  con-     ^^*^* 
tempt,  yet  if  the  party. continue  obstinate,  and  remain  in  cns^  PiMroaMmcit. 
tody  for  such  contempt^  the  court  will  effectually  exercise  the  Decree  in  suit 
power  to  grant  an  order  requiring  the  party  to  deliver  up  the  ^'  Specific 
IK>8ses8ion  of  the  land  to  the  person  in  whose  favour  the  decree  and  how  en-' 
waa  made,  and  afterwards  a  writ  of  execution  of  that  order  ^^^^' 
must  be  served  upon  the  defendant,  atid  until  that  has  been 
done  no  farther  order  can  be  made,  {j)    If  there  be  necessity, 
a  ufrii  of  asststance  will  be  issued  directed  to  the  sheriff,  com- 
manding him  to  be  aiding  and  assisting  in  putting  the  party  in 
pos^esdon.  {k)     In  other  casesy  also,  a  Court  of  Equity  will  en''> 
force  execution  by  writ  of  assistance,  as  to  put  sequestrators  in 
possession,  and  under  which  they  may  break  locks.  (/)    We 
have  seen  the  cases  when  or  not  payment  of  the  purchase 
money  will  be  decreed,  subject  to  compensation,  or  when  the 
inability  to  convey  the  whole  will  excuse  the  purchaser  from 
completing  the  contract  in  part  (tit) 

Pending  a  bill  for  specific  performance  of  a  contract  of  sale  Allowance  for 
or  purchase  of  a  real  estate,  if  the  purchaser  has  not  been  let  ^^**^"<'»*"<""» 
into  possession,  the  vendor  is  bound  to  take  cace  and  prevent 
the  deterioration  of  the  estate  (except  as  against  fire),  (n)  espe- 
cially if  "the  purchaser  have  been  impropeily  kept  out  of  posses- 
sicmjK  and  the  purchaser  will  upon  petition,  and  after  the  amount 
of  injury  to  the  estate  has  been  ascertained  by  the  master  or  a 
jury,  be  allowed  to  deduct  the  same  fixHn  the  porchase  money, 
and  with  interest,  if  the  money  has  been  paid  into  court.  («) 
We  have  seen  the  rights  and  liability  of  a  purchaser,  of  lease- 
liold  property  (die  lease  and  good-wiU  of  a  public  house),  where 
he  has  improperly  refused  to  take  poesession  at  the  appointed 
time,  {p) 

With  respect  to  inierett  upon  the  purchase  moneff  of  an  interest  (f) 
estate,  the  genonal  rule  seems  to  be  that  it  must  be  paid  by  a 
purdiaser  fi*om  the  time  the  contract  ought  to  have  been  com- 
pleted, (r)  unless  the  purchase  monc^  has  lain  dead,  and  the 
purchaser  gave  die  vendor  notice  of  the  fact,  and  the  delay  be 


ijD  Newl.  Cootr.  305 ;  Gr^tn  v.  Orun, 
t  Simon's  Rep.  430 ;  see  the  practice  as 
to  eDibxcing  a  decree  to  deCver  possea- 
sion  of  ad  estate,  2  Mad.  Ch.  Pr.  469. 

(X>  1  Ve<.  454:  t  Harrison's  Ch.  Pr. 
tO^,  5<1i  ed.$  Newi.  CoDtr.  315,  Sl6 ;  see 
fulljr  Dave  v.  Dove,  t  Dick.  617 ;  wd 
Ofen  V.  Grm*,  9  Sim.  Rep.  394,  430. 

(/)  1  Mad.  Ch.  Pr.  S07,  SOB. 

(m)  AhU,  839  to  S44 ;  and  see  EtdMU 
▼.  St^eman,  1  Sim.  &  Stu.  12t. 


(u^  AuU,  845,  846. 

(o)  Fgrguson  v.  Tttdman,  1  Simons, 
350. 

(p)  Ante,  856,  note  («). 

^9)  See  in  general  Sugd.  V.  2e  P.  In- 
dex, Interest;  9  Madd.  Ch.  Pr.  Index, 
Interest. 

(r)  See  Lonihtr  ▼.  AndffHT,  1  Bro.  C. 
C.  396  ;  6  Ves.  J.  143,  352 ;  IMaiU  ▼. 
Stephiniont  1  Sim.  &  Stu.  ISS. 


866  SPECIFIC  REMEDIES  AND 

CHAP.  X.     occasioned  by  the  vendor,  (s)    Where  the  conditions  of  sale 

Specific*     P^^^^ide  that  interest  shall  be  paid  from  a  certain  day,  if  the 

Pbrformancb.'  purchase  be  not  then  completed,  the  purchaser  cannot  then  re- 

lieve  himself  from  payment  of  interest  by  alleging  that  the  delay 
in  completing  the  contract  was  caused  by  the  vendor ;  althoi:^ 
it  is  otherwise  where  there  is  no  such  express  stipulation ;  (i) 
but  where  the  purchaser,  upon  entering  into  possession,  paid 
the  amount  of  his  purchase  money  to  his  banker,  and  gave  no- 
tice that  he  was  ready  to  invest  it  in  such  manner  as  the  vendor 
should  require,  and  no  answer  was  returned  to  that  notice,  and 
the  purchaser,  during  the  investigation  of  the  title,  kept  In  the 
hands  of  his  banker  a  balance  equal  to  the  amount  of  the  pur- 
chase money,  except  for  four  days,  when  it  was  a  littfe  less ; 
the  court  held  the  purchaser  not  to  be  liable  for  interest  on  the 
difference  between  his  average  balance  during  the  period  in 
question,  and  during  the  three  preceding  years,  (ir)  But  a 
purchaser  who  has  not  been  in  possession  is  bound  to  pay  in- 
terest on  the  purchase'  money,  and  take  the  rents  and  profits 
only  'from  the  time  when  a  good  title  was  first  shown,  and  not 
from  the  time  fixed  by  the  agreement  for  the  completion  of  the 
purchase,  (x)  And  where  a  contract  of  purchase  contaiDed  a 
stipulation,  that  if  by  reason  of  any  unforeseen  or  miavoidabk 
obstacles  the  conveyance  could  not  be  perfected  tot  execution 
before  the  day  fixed  for  the  completion  of  the  purdune,  the 
purchaser  should  ftouL  that  day  pay  interest  at  fi/.  per  eeni.  on 
his  purchase  moneys  and  be  entided  to  the  rents  and  profits  of 
the  premises,  and  the  vendor  did  not  show  a  good  title  till 
long  after  the  specified  day,  he  was  held  not  to  be  entitled  to 
interest  except  from  the  time  when  a  good  tide  was  Inst 
shown. (y)  So  where  a  purchaser  takes  possession,  and  agrees 
to  pay  interest,  he  inay  rescind  the  agreement  if  it  appear  that 
a  long  time  must  elapse  before  a  tide  can  be  made, .  unless  he 
acquiesce  in  the  delay,  (ar)  Nor  is  a  purchaser  bound  to  pay 
interest  after  the  conveyance  is  delivered  to  the  vendor's  attor- 
ney for  execution,  (a)  Interest  on  timber  runs  onfy  from  the 
valuation,  because  surveyors  always  value  tisnber  according  to 
its  present  state ;  and  the  augmented  value  in  die  tisnbtar  by 
growth  is  an  equivalent  for  the  interest  from  the  time  of  the 

(4)    Rowland  v.  liorris,  1  Cox,  59;  (x) /ones  v.  Jlf«dd,  4  Ru$i.  lUp.  US. 

Calcrafi   w.   Roebuck,    1    Yes.  J.   2^1 ;  (y)  Monk  ▼.  Butkmom,  4  Rom.  Bcp. 

Powell  V.  Martyr,  8  Yes.  166.  131,  in  note. 

(t)  EidaiU  V.  Stepftenion,  1  Sim.  &  Sta.  (x)  Fludyer  ▼.  Cocker,  IS  Ye».  J.  25; 

12f .  Sogd.  Y.  U  P.  505»  506. 

(u)  Winter  v.  Bladei,  9  Sim.  &  Sta.  (a)  Id.  ibid. ;  Sugd.  V.  k  P.  507. 
S93. 
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contract  to  the  making  the  valuation.  (6)    And  where  a  lease-     CHAP.  X. 
hold  estate  is  sold^  and  possession  is  not  delivered  to  the  pur-     ^^pccinc^ 
chaser,  if  any  delay  occurs,  as  it  would  not  be  just  to  make  the  Performanck 
purchaser  pay  the  whole  purchase  money  after  part  of  the 
term  has  elapsed,  without  his  having  derived  any  benefit  from 
the  estate,  the  court  will  compel  the  vendor  to  pay  a  rent  in 
respect  of  his  occupation  of  the  estate,  and  the  purchaser  to 
pay  interest'on  the  purchase  money  during  the  delay,  {e)    And 
it  has  been  held  that  interest  must  be  paid  in  respect  of  a  sum 
deposited  in  the  hands  of  a  purchaser  tQ  pay  off  inc6m- 
hxmoes.{d)    And  it  should  seem  that  an  agreement  to  pay 
interest  on  the  purchase  money,  although  signed  by  the  vendor 
only,  will  be  binding  on  the  purchaser,  if  the  contract  of  sale 
have  been  in  part  performed,  (e) 

A  purchaser  never  pays  interest  on  the  deposit;  (f)  and 
though  he  may  under  circumstances  recover  interest  on  a  de- 
posit paid  either  to  a  principal  or  to  an  auctioneer,  (^)  yet  he 
caaaot  recover  interest  against  the  latter  unless  under  peculiar 
dnnimstaiices;(^)  and  where  an  auctioneer  employed  to  sell 
an  estate  received  a  deposit  from  the  purchaser,  h«  was'con- 
8id«red  to  be  a  mere  stakeholder,  liable  to  be  called  upon  to 
pfty ,  the  money  at  any  time ;  and  that  therefore,  although  he 
placed  the  money  in  the  funds  and  made  interest  of  it,  yet  he 
was  notiiable  to  pay  such  interest  to  the  vendor  when  the  pur- 
chase was  completed,  though  the  vendor,  without  the  con- 
currence of  the  vendee,  gave  notice  to  invest  in  government 
securities.  (A)  When  interest  has  been  recovered  against  an 
avctioneer,  he  may  recover  it  from  the  vendor  if  he  be  not 
himself  in  fault,  (j)  And  it  has  been  laid  down  as  a  general 
nile,  that  where  the  original  contract  is  void,  the  purchaser  can 
only  recover  his  deposit  in  an  action  for  money  had  and 
received,  and  will  not  be  allowed  interest,  (i) 

Interest  must  be  paid  by  a  rendbr  where  he  cannot  make  a 
title,  if  Ae  purchase  money  has  lain  dead,^  and  he  has  had 
notice  of  that  fact,  {i) 

Where  interest  ur  recovered  at  Law,  it  is  always  at  the  rate  Rateofinterest 


(6)  WaUroH  v.  Fcretter,  Exchequer,  (k)  Harrhigton  ▼•  Boggart,    1  B.  & 

Jane  SO,  tWt;  Sued.  V.  &  P.  507,  Adofp.  577;  and  see  other  cases,  Sugd. 

508.  V.  &  P.  512. 

(c)  Dyer  v.  Hargrove,  10  Ves.  J.  505;  (i)  Spurrier  v.  Elderton,  5  Esp.  Ca.  1. 

Sugd.  V.  &  P.  509.  (k)    Walker   v.    Comtabie,   1    Bos.  & 

Id)  Sugd.  V.  &  P.  51 1.  Pull.  S06 ;  Tuppenden  v.  Randall,  2  Bos. 

(e)  Owen  v.  Dames,  1  Vcs.  82.  &  Pull.  472,  sed  qu. ;  and  see  Sugd.  V. 

(/)  Sugd.  V.  &  P.  511.  &  P.  244. 

{g)  Id.  ibid.  513,  2«2.  (0  Sugd.  V.  &  P.  513,  514. 

VOL.  I.  3  L 
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CHAP.  X.     of  5L  per  cent*,  but  in  Equity  the  rate  of  interest  is  4d»  per 

Specific*     cent,  (m)   And  the  same  rate  of  interest  seems  payabk  wheAer 

PiftroBMAyci.  the  estate  be  sold  by  private  agreement  or  by  a  Master  under 

a  decree  of  a  Court  of  Equity.    But  it  has  been  held  that  ma 

agreement  by  a  purchaser  to  pay  a  rent  exceeding  legal  intereat 

is  not  usurious,  (it) 

WhenCompenta-      Compensation,  we  have  just  seen,  will  not  be  granted  in 

cham.   ^^'       equity  to  a  purchaser  for  any  loss  sustained  by  the  bargains  hi 

consequence  of  the  vendor  not  being  able  to  perfect  a  title, 
the  remedy,  if  any,  being  at  law ;  (o)  and  at  law,  in.the  abaenoe 
of  fraud,  the  general  rule  is,  that  only  nominal  damages  ahaU  be 
recoverable  by  a  -disappointed  purchaser,  together  with  hit 
deposit  and  interest  and  expenses  of  investigating  the  title,  and 
not  actual  considerable  damages  for  not  making  out  a  perfioct 
title,  (p)  But  that  doctrine  has  recently  received  qualification, 
and  if  a  party  expose  to  sale,  knowing  that  he  has  no  title,  or 
that  he  has  only  an  equitable  or  imperfect  title,  he  may  then  at 
law  have  a  verdict  against  him  for  considerable  damagea,  at 
least  to  make  remuneration  for  trouble  and  vexaticm,  beaidea 
interest  and  expenses,  if  not  for  the  loss  of  the  bargain,  (g) 
Costs  when  and  The  costs  incident  to  a  bill  for  specific  performanoe  of  a 
9b]e/^^^^'^     contract  vary  as  well  according  to  tbe  result  of  the  suit  as  the 

degree  of  readiness  to  clear  up  the  title  or  perform  the  contiect 
on  each  side,  but  these  will  be  considered  in  the  next  volwne*  (r) 


Bill  to  compel        Whenever  an  agent  or  other  party  has  expre^ly  or  in^lUdh/ 
an  Accwnu  (s)  ^.^^  jq  accouot  for  monies  received  for  the  use  of  anoth^,  after 

his  refusal  to  do  bo,  we  have  seen  that  he  may  by  billfiled  be  com- 
pelled, this  is  in  the  nature  of  a  bill  for  specific  performance ;  (I) 
and  if  an  agent  do  not  render  his  account  within  axeaaonaUe 
time,  he  must  bear  the  costs  of  a  suit  instituted  to  have  the 
account  taken ;  and  it  will  not  be  any  excuse  for  him  tiiat  he 
offered  to  pay  on  account  a  gross  sum,  which  turns  out  would 
have  covered  all  that  was  due  from  him,  for  the  principal  has  a 
right  to  have  all  the  particulars  of  the  account  with  vouchers 


'm)  Sugd.  V.  &  P.  516,  note  7.  (q)  HapMni  v.  Cfayi5nMll^  6  Bar.  and 

U)  Spurrier  ▼.  Mayoa,  1  Ves.  J.  527.  Cres.  SI ;  9  Vovrl  &  R.  U  S.  C. ;  So^ 

>  Ante,  865;  1  Mad.  Ch.  Pr.  440.  V.  &  P.  8  cd.  ^9,  SS3. 

(p)  Ftureaur.  Thornhill,  3  Bla.  Rep.  (r)  S  Madd.  Ch.  Pr.  560,  561,  56S* 

1078;  and  $ee  Johnson  v.  Joknton,  3  Bos.  208. 

&  Pol.  167  ;  Brig't  case.  Palm.  364;  Bratt  (s)  See  several  cases  3  Bla.  Com.  446, 

V.  Elfit  and  Jones  v.  Dyhe,  Sug.  V.  &  P.  c. ;  Chit  £q.  Dig.  Account;  and  1  Madd. 

Appendix,  No.  7  and  8;  ante,  864,  notes  Ch.  Pr.  85. 

(h),  (»).  (0  Ante,  459,  note  (g),  509. 
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for  alleged  payments,  (ti)  It  lies  generally  where  there  have  chap.x. 
been  mutual  demands,  and  principally  against  factors  and  ^^l^nc 
agents,  {x)  and  who  must  account,  although  the  so  doing  might  PKEFomnAwct. 
subject  them  to  penalties,  (y)  So  this  bill  is  sustainable  upon 
dealings  between  tradesmen  and  their  customers,  or  landlords 
and^  tenants,  and  by  an  heir,  who  has  not  possession  of  title 
deeds,  in  relation  to  the  produce  of  mines ;  or  where  timber  has 
been  cut;  and  the  delivery  of  an  account,  even  of  legal  waste, 
within  six  years,  takes  all  prior  items  out  of  the  statute  of  limi*> 
tations.  (jer)  It  lies  to  account  for  the  rents  and  profits  of  lands 
when  under  an  elegit,  or  for  arrears  of  a  rent  charge,  or  mesne 
profits,  or  shares  in  waterworks,  and  between  partners,  (o)  but 
then  in  general  a  dissolution  should  also  be  prayed ;  (6)  or  in 
relation  to  tithes,  waiving  penalties ;  (c)  and  between  mortgagor 
and  mortgagee ;  (cf)  and  in  relation  to  a  wife's  separate  estate  or 
pin-money,  (e)  And  although  at  law,  on  account  of  the  rule 
actio  personalis  moritur  cum  persona^  no  action  can  be  sus- 
tained against  the  executor  of  a  tenant  for  life,  for  waste, 
imless  perhaps  when  the  latter  or  the  executors  have  received 
the  price  of  the  trees  cut  down  and  sold,  (/)  yet  a  bill  for  an 
account  of  waste  and  trees  cut  by  a  tenant  for  life  may  be  sus- 
tained by  the  remainder-man  against  such  executors,  {g) 

We  have  seen  that  the  adjustment  of  an  account  at  law  is 
frequently  attended  with  difficulties,  (A)  and  between  partners 
it  can  only  be  effected  in  equity,  unless  a  .balance  has  been 
admitted,  or  there  has  been  an  express  covenant  ;(#)  and 
although  between  joint-tenants  and  tenants  in  common  an 
action  of  account  at  law  is  sustainable,  yet  a  Court  of  Equity 
bas  a  more  perfect  jurisdiction,  by  compelling  discovery  on  oatb, 
and  avoiding  the  difficulty  and  delay  where  the  account, 
comes  before  auditors  in  an  action  of  account ;  {k)  but  after 


(tt)  CoUyer  r.  Dudley,  1  Tarn.  &  R. 
431. 

(jp)  Ante,  439;  Oreeu  v.  Weaver,  1  Si- 
mon's R.  404,  4£4;  1  Madd.  Ch.  Pr.  88. 

(y)  Green  v.  Weaver,  1  Simon's  R. 
404, 424. 

(s)  Hony  v.  Hony^  1  Sim.  &c  Stu.  568. 

(a)  1  Mad.  Cli.  Pr.  87  to  93. 

(b)  Semble,  Lotcomhev.  Russell,  1  Clark 
&c  Fin.  8;  but  when  otherwise,  Harrison 
V.  Armitage,  4  Madd.  145 ;  Knowles  v. 
Haughttm,  11  Yes.  168;  Const  v.  Harris, 
1  Turn.  &  R.  496  to  5«9;  ante,  851. 

(c)  1  Madd.  Ch.  Pr.  108. 

(d)  Id.  ibid.  6S6. 

(0  Id.  ibid.  489.  490,  586. 

(/)  UttCTion  V.  Vanon,  3  T.  R.  549 ; 


Hambly  v.  TroU,  Cowp.  373,  374 ;  Bur- 
nett T.  Kensington,  7  T.  R.  216 ;  1  Saund. 
816,  a. 

(g)  Lanidawn  v.  Ijansdofwn,  1  Madd. 
R.  146 ;  1  Jac.  &  W.  52f ,  S.  C. :  Mar- 
qiiu  of  Ormonde  v.  KynerUey,  $  Madd. 
369 ;  1  Chit.  Eq.  Dig.  tit.  Account,  395; 
Id.  tit.  Waste. 

(fc)  Ante,  21,  g2. 

Q)  Smith  V.  Burrow,  2  T.  R.  478 ; 
Fremont  v.  Coupfaud,  2  Bing.  176 ;  Coffee 
V.  Brian,  3  Bli.g.  bS ;  BovilU  v.  Hammond, 
6  Hwr.  &  Crcs.  149  ;  Rachtraw  v.  Imber, 
Holt's  C,  N.  P.  S68. 

{k)  1  Madd.  Ch.  Pr.  85 ;  Smith  v. 
Smith,  2  Chitty,  R.  10;  3  Dowl.  &  R. 
595,  S.  C. 
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CHAP.  X.     a  decree  to  account,  a  party  is  not  allowed  to  bring  an  action 

^'pEcmc      **  '*^  ®"  *®  ^™«  subject.  (/)     On  such  a  bill  the  defendant 

FraroRMAwcg.  is  to  be  allowed  on  his  own  oath  all  payments  under  40*.,  but 

then  he  must  mention  in  his  affidavit  to  whom,  when,  and 
for  what  he  paid,(i7t)  and  the  whole  so  allowed  must  not 
exceed  100/,  (it)  and  the  plaintiff  will  not  be  allowed  any  thing 
upon  his  oath,  (o)  If  an  account  be  sought  by  bill,  and  a 
balance  should  be  reported  due  to  the  defendant^  he  may  enforce 
payment  under  the  decree,  {p)  and  both  parties  are  so  far  con- 
sidered actors,  that  either  may  reviye.  {q)  If  the  righi  at  law 
be  doubtful,  an  issue  is  directed,  and  if  the  right  be  estabfisbed 
the  account  follows ;  (r)  and  in  general,  where  the  party  cannot 
recover  at  law,  a  bill  for  an  account  is  not  sustainable.  («)  But 
the  issue  directed  to  be  tried  should  be  upon  a  question  of  right, 
and  not  to  investigate  the  items  of  the  account ;  and  in  one 
instance,  where  there  had  been  several  deaths  and  changes  id 
the  representatives  of  deceased  parties,  and  an  intricate  account 
of  several  years*  standing,  an  issue  having  been  directed  from 
the  Rolls  to  the  Court  of  Common  Pleas  to  try  how  pinch  had 
been  paid  and  received,  and  how  much  remained  due,  the  Chief 
Justice  refused  to  try  the  cause,  and  the  amount  was  afterwards 
taken  in  a  Master's  office. 
Other  Specific  In.  s^d  of  proceedings  at  law,  a  Court  of  Equity  can  also 
meAtf,  mA^/^c!  Afford  Specific  remedy,  as  payment  of  a  judgment.  Thus  a 
judgment  creditor  may  file  a  bill  against  the  owner  and  receiver 
of  an  estate,  and  without  making  other  incumbrancers  pairties, 
to  have  his  debt  satisfied  out  of  the  surplus  rents,  (t)  So  that 
a  judgment  creditor,  although  he  may  not  be  able  by  elegit  to 
obtain  direct  and  legal  possession  or  receipt  of  a  moiety  of  the 
rents  of  an  estate,  may  by  this  means  secure  the  due  applicatioa 
of  the  surplus  rents  after  satisfying  prior  incumbrancers,  and  to 
prevent  the  owner  of  the  estate  firom  receiving  such  surplus, 
and  this  without  paying  off  the  incumbrances,  which  was  ne- 
cessary according  to  the,  previous  practice,  {u) 

Where  perishable  commodities,  such  as  rents  in  poultry  or 
produce  of  a  farm,  have  been  taken  under  a  sequestration,  the 
court  will,  on  motion,  of  which  notice  must  be  given,  order  the 


(0  BeU  V.  O'Reiilif,  2  Schb.  &  Lef,  head's  cau,U.  7 43  ;Vt.CU.  197. 

430.  (r)  MUbourn  f.  Fuher,  5  Vcs.  685. 

(m)  1  Vcrn.  2S3.  C*)  '*^*«  Corporation  of  Cartislt  v.  Wiiim, 

(ii)  Id.  Ibid.  «70;  ti  Ycrn.  28.3.  13  Vts.  278  ;  I  Madd.  Cli.  Pr.  86. 

(o)  Id.  ibid.  (Ji)  Jjfuris  V,  Lcrd  Zouck,^SitW3as,S6B. 

(p)  Bodkin  v.  C lance ^^   1  Ball  &  B.  (u)  Id.  ibid.',  see  tlie  proceeding  bdorf 

S17  ;  1  Mad.  Ch.  Pr.  bJ.  (his  dcciaion,  Tidd,  9tb  i-dit.  1036. 

(q)  Dom's  cate,  1  P.  W.  263 ;  JMIing^- 


BILLS^  &C.  FOR  SPECIFIC  PERFORMANCE. 

same  to  be  sold,  (or)  And  it  should  seem  that  such  a  power  of 
sale  ought  to  be  extended  to  liens,  at  least  upon  perishable 
commodities,  (y) 

There  have  been  instances  in  which  the  Court  of  Chancery 
has  decreed  the  payment  of  money  to  be  levied  by  a  parish 
rale  ;  but  in  other  cases  the  court  has  refused  to  entertain  such 
a  jurisdiction,  (jir) 
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CHAP.X 
Bills  tor 
Specific    , 

FSftrORHAKCE. 


As  Courts  of  Equity  will  enforce  specific  performance  of  Suits  to  pr^oetit 
some  contracts,  so  on  the  other  they  will  prevent  the  spiecific  foJcement  o? 
enforcement  of  some  contracts  and  rights  at  law,  and  compel  p«natti«i,  or  _ 
the  party  who  seeks  to  enforce  the  same  to  be  content  with  the  i^idHghd,(a) 
performance  or  delivery  of  the  thing  really  intended  to  be  per- 
formed, as  in  case  of  bonds  in  penalties  conditioned  for  the 
performance  of  some  other  act.  (b)  But  where  the  sum  liamed 
is  not  a  penalty  but  in  the  nature  of  stipulated  damages^  as  5/. 
per  acre  increased  rent  for  ploughing  ancient  meadow,  it  will  be 
otherwise,  for  then  equity  will  not  relieve  against  the  pay- 
ment ;  (c)  and  the  same  rule  prevails  at  law,  for  such  stipula- 
tions are  then  considered  as  really  intended  to  be  performed,  {d) 
Courts  of  law,  even  in  violence  to  the  terms  of  a  contract,  will 
even  frequently  construe  a  sum  expressly  described  as  stipulated 
damages  to  be  only  a  penalty.  (Je)  We  have-  seen  what  clauses 
of  forfeiture  in  leases  Courts  of  Equity  will  or  not  relieve 
against.  (/)  Other  instances  are  also  collected  in  a  valuable 
work  to  which  we  have  frequently  had  occasion  to  refer,  {g) 
And  in  one  case  an  order  was  made  specifically  to  restore  to  a 
tenant  farming  stock  on  a  farm,  seized  by  the  landlord  urtder  a 
distress  and  bill  of  sale,  the  landlord  not  distinctly  stating  whe* 
ther  the  sum  below  which,  by  the  terms  of  the  contract,  he  was 
not  to  enforce  his  remedies  by  distress  or  seizure,  was  due.  (A) 


(j)  Mitckel  V.  Draper,  9  Ves,  208  j  sec 
contra,  Willoeh  v.  Willocks,  Ambl.  421. 

!y)  Sed  quicre,  see  ante,  491  to  493. 
t)  Sec  cases  referred  to  in  note  to  Ex 
purte  FovUr,  1  Jac.  &  Walk.  73, 74 ;  see 
farther,-  Chit.  Kq.  Dig.  tit.  Parish,  737 ; 
see  Mandamus  rate,  ante,  803,  804. 

(a)  See  in  genera),  3  Bla.  C.  4^6,  b.,  in 
notes. 

(6)  New!.  Contr.  307  to  313;  3  Chit. 
Bta.  Com.  427,  b.,  In  notes. 

(c)  Woodtcard  v.  Cyles,  2  Vcrn.  119; 


Rolfe  V.  Paterson,  2Bro.  l'.  C.  426;  Newl. 
Contr.  313.  ' 

(d)  Farrant  v.  Olmius,  8  Bar.  &  Aid* 
.692;  Holt's  C.  N.  P.  46. 

(e)  Davie$  v.  Penton,  6  Bdr.  &  Cres.  21 6. 
(/)  Anlt,  288  to 291 ;  sec  Hill  v.  Bar 

clay,  16  Ves.  402 ;  Bractbridge  v.  Buekleu, 
2  Price,  200 ;  3Chit.  Bla.  C.427,  b., notes. 
See  in  general  Chit.  £q.  Dig.'  Covenant, 
VIII. 

(g)  Newl.  Contr.  516  to  327. 

{k)  Nutbroicn  V.  Thornton,  lOVca.  159. 


8y« 


SPECIFIC  REMEDieSi  &C. 


in  Damaga  in 
gcnenL 


CHAP.  X.         We  have  thus  endeavoured  to  collect  the  rules  which  should 

Specxmc*     govern  the  conduct  of  parties  in  Preventing  or  Removing  In- 

PiRyoBMAMOB.  jiHics^  or  Enforctug  Specific  Relief  or  Performance^  whether 

Of  the  recovery  by  their  own  acts,  or  by  the  assistance  of  legal  ofBcersj  or  by  pro- 

C^^^^'^^     ceedings  at  Law  or  in  Equity.    We  mighti  perhaps,  here  with 

propriety  add  a  Chapter  upon  the  subject  of  Compensation  im 
Damages,  and  state  when*  the  payment  of  Penalties  or  Siipu^ 
lated  Damages  may  be  enforced ;  but  it  may  suffice  to  ob- 
serve, that  in  general,  since  the  statutes  upon  the  subject,  (/, 
penalties,  whether  at  law  or  in  equity,  are  merely  nominal,  and 
stand  as  a  security  only  for  what  is  justly  due  or  recoverable; 
and  in  equity  they  are  not  even  the  limit  of  the  sum  to  be  paid, 
for  interest  may,  under  circumstances,  be  recoverable  beyond 
the  penalty.  And  at  law  the  courts  so  strongly  incline  against 
penalties,  that  although  a  sum  be  named  in  a  written  contract 
(when  not  under  seal)  and  be  declared  by  the  parties  to  be 
stipulated  damages  and  to  be  paid  as  such,  yet  the  courts  wiB 
treat  the  same  as  a  penalty,  and  prevent  the  party,  who  may 
have  stipulated  to  receive  the  same,  from  recovering  more  than 
the  real  damages  he  has  sustained  by  the  breach  of  the  con* 
tract,  {k)  In  these  cases,  at  law  as  well  as  in  equity,  the  courts 
hold  that  all  the  parts  of  the  instrument  must  be  looked  at,  in 
order  to  ascertain  whether  it  ought  not  to  be  held  to  have  been 
the  intention  of  the  parties  (contrary  even  to  their  express 
words)  that  the  sum  named  should  be  a  penalty  or  liquidated 
damages,  and  that  where  the  sum  which  is  to  be  a  security  for 
die  performance  of  an  agreement  to  do  several  acts,  would,  in 
case  of  breaches  of  the  agreement,  be  in  some  instances  too  lai^ 
and  in  others  too  small  a  compensation  for  the  injury  thereby 
occasioned,  then  that  sum  is  to  be  considered  a  penalty.  (J)  But 
we  will  more  fully  consider  penalties  and  damages  in  that  chapter 
of  the  next  volume  which  relates  to  the  Verdict  of  the  Jury* 
We  have  therefore  now  disposed  of  the  rules  relating  to  the 
substance  of  the  Remedies,  and  in  the  next  volume  shall  con- 
sider the  practical  modes  of  conducting  the  different  remedies 
to  enforce  specific  relief,  or  performance,  or  compensation* 


•  (0  B  &  9  Wm.  3,  c.  11,  f.  8,  as  to 
Ttnaitia  in  general ;  4  &  5  Aniie,  c.  16, 
as  to  bail  bonds;  11  Geo.  3,  c.  19,  as  to 
replevin  bonds,  x 

(k)  Davki  V.  Pcittpn,  6  Bar.  &  Ores. 
t\o;  Kemble  ▼.  Famn,  6  Bing.  1-11; 
Chit.  jun.  on  Contracts,  336.  See  form 
of  a  ptnalty  clause  and  iiipulcUed  damage 
clauses  in  4  Cbitty's  Commercial  Law  and 
notes  2  and  3 ;  and  see  3  Id.  6t7  ',  ReHly 
V.  Jone$,  8  Moore,  244;   1  Bing.  302, 


S.  C. ;  Edwards  v,  WiiUaau,  5  Taunt.  Ut. 
(/)  In  »om»  of  the  cases  at  Nbi  Prias 
itjnust  be  confessed  that  the  jodges  have 
gone  ver^'  far  to  reftrrm  and  usry  Ibe  ap- 
parent contract,  and  to  decide  as  if  the 
parties  were  iocompetent  to  contnct  for 
themselves,  and  that  tlierefore  each  jadge 
ought  to  make  a  better  coutract  for  thes, 
though  certainijf  the  rule  at  law  and  cqattj 
has  always  been  atatrd  to  be  otherwise^ 
ante,  IIS  to  1^7. 
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ABATEMENT. 
Of  NoiMoeef. 

1.  Private,  647,  31,  383. 

what  care  to  be  observed,  650. 

1.  To  penon,  647. 

dcstroyiDg  libelloiw  picture,  64,f,  648. 

2.  To  personal  propertjr,  648  to  653. 

3.  To  real  property,  648  to  653* 

how  to  be  effected,  M. 

form  of  notice  of,  and  removal  of  materials,  651. 

cutting  trees  overhanging,  69f ,  653. 

of  nuisances  to  commons,  651,  652,  395. 

2.  Public  nuisances,  653,  413. 

how  to  be  effected,  6^3  to  656. 

3.  Injunctions  against  nuisances,  727  to  729. 

ABDUCTION. 

1.  Of  females  or  children. 

wife,  and  demand  of,  when  Iiarboored,  564* 
*  form  of  demand,  563. 
under  sixteen,  40. 
child  stealing,  40,  41. 
of  a  son,  when  actionable,  63. 
demand  of,  when  harboured,  564>  565. 
habeas  corpus  for,  690. 
ward  of  chancery,  on  petition  without  bill,  808. 

2.  Of  apprentice,  and  demand  of,  70,  564,  565. 

habeas  corpus  when  only  on  application  of  apprentice,  690. 

3.  Journeyman  or  servant. 

demand  of,  and  action  for  harboaring,  564,  565* 

ABSENCE  ABROAD. 

when  an  exception  in  statutes  of  limitations,  742, 755,  761, 76{,  766,  767* 
when  in  equity,  786,  note  (s)'. 

ACCOUNT,  Bill  for. 

expediency  for  a  previous  demand  of  account,  439,  note  (g)« 

how  to  demand  account,  498. 

duty  of  an  agent  to  be  ready  witli,  509. 

not  dispensed  with  even  by  offer  of  a  sum  in  gross,  509. 
readiness  and  tender  of  accounts,  509. 

mandamus  lies  to  enforce  delivery  of,  by  churchwardcna  and  oveiMtfl,  t92« 
cieeiitor  must  be  at  all  times  ready  to  aoeount,  532. 
when  not  affected  by  statute  of  limitations,  777. 
bill  for,  in  equity,  868. 

when  advisable  and  preferable.  868  to  870. 

when  should  charge  that  defendant  has  books  and  papers  that  wM  disclose 
a  written  acknowledgment,  or  payment  within  six  yean,  M'Ofvgar  ▼.  £.  J. 
Company,  2  Simons,  454. 
delivery  of,  within  six  years  takes  case  <mt  of  statute  In  s^jtjf»  H«iiy  ▼•  Hany, 
1  Sim.  &  Stu.  568;  at  law,  see  p.  769. 

ACKNOWLEDGMENT. 

what  necessary  to  take  case  out  of  statutes  of  limitations,  767. 
roost  be  in  writing  or  a  payment|  762,  763,  767. 
statement  of  an  account  verbally,  effect  of,  769. 
what  terms  would  be  sufficient,  767,  768,  769. 

ACTION. 

cannot  be  sustained  wlicn  party  has  himself  adon(f>d  a  preventive  remedy,  as  by 
abatement,  &c.  587. 
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ACTION— COTitinutti. 

may  be  sustained  besides  obtaining  injunction  against  further  injury,  701. 
cannot  be  sustaiued  after  applying  for  decree  of  specific  pcrfonBaaoe»  8^4. 
aliter  in  case  of  aftcr^discovered  fraud,  t6. 

ACTIO  PERSONALTS  MORITUR  CUM  PERSONA.    Sec  WaUe, 
operation  of  this  maxim,  529,  769,  770. 
proposed  al  terations,  770. 

.ADMINISTRATION  and  ADMINISTRATOR.    See  fully  Eseeutan  and  AdmmU- 
traton, 
statutes  relating  to  administration  and  distribution,  108  to  110. 
who  entitled  to,  108,  note  (n). 

mandamus  to  grant  same,  when,  id.  ibid,  and  table  of  next  of  kin,  803,  806* 
affidavit  to  obtain  administration,  5f7. 
warrant  for  granting  same,  5S7. 

should  adopt  the  same  precautionary  measures  as  an  executor.    See  Erecitk^rt. 
may  prerions  to  grant  file  a  bill  in  chancery ^  517. 
but  not  commence  action  at  law,  ib. 

sum  for  which  letters  of  administration  should  be  taken  ou|^  533. 
where  letters  of  administration  should  be  taken  out,  ib* 
what  constitute  bona  notabiiiat  ib. 
of  obtaining  letters  of  administration,  5S6. 
by  whom,  ib, 

when  taken  out  as  nexioflpn  no  collateral  proof  necessary,  537. 
party  merely  alleges  fact  before  surrogate,  ib,    . 
and  swears  to  time  of  death,  t6. 

and  that  the  value  of  deceased  personal  property  is  under  a  named  suro«  lo. 
must  execute  bond  with  two  sureties,  ib, 
in  double  amount  of  assets  sworn  to,  ib. 
should  at  all  times  be  ready  to  account,  5St. 
what  are  assets  in  hands  of  administrator,  ib. 
instances,  t6. 

retaining  for  expenses  of  taking  out  letters  of  admiuiilratioo,  534. 
administrator  may  retain  as  an  executor,  ib, 
of  administrators  defending  and  bringing  actions,  555. 

who  to  sue,  ib, 

the  process,  ib, 

the  declaration,  i6.  - 

the  pleasi  &c  557. 

the  evidence,  &c.  560. 
injunction  against,  to  prevent  waste  by,  715,  716. 
to  prevent  him  suing,  716. 
or  receiving  assets,  ib, 

not  bound  to  avail  himself  of  statute  of  limitations,  782. 
but  at  instance  of  other  creditors  may  be  compelled,  t6.  • 

ADMIRALTY  COURTS.  ' 

operation  of  statutes  of  limitations  in,  784. 
price  court,  exclusive  jurisdiction,  2,  818. 
when  equity  has  jurisdiction*  iji  cases  of  trust,  ib, 

ADMISSION  AND  ADMITTANCE.    See  Copyhold, 
copyhold  title  by,  349. 

Mondannu  lies  to  the  lord  and  steward  of  a  manor  to  compel  adnittanoe  to 
copyhold,  794. 
or  to  admit  a  purchaser,  t6. 
ot  a  devisee,  ti^. 

or  even  an  heir  to  a  copyhold,  ib, 
or  to  hold  courts  to  adroit,  i6. 

to  accept  a  surrender,  795,  (h), 
or  to  admit  officer  to  public  office,  798. 
but  not  to  a  private  office,  ib, 
or  unless  party  can  show  thathe  is  in  all  respects  entitled,  t6. 

ADmSSION  IN*EVIDENCE. 
how  to  be  obtained,  440,  510. 

ADVERSE  POSSESSION. 

when  twenty  years*  adverse  possession  a  bar,  748. 

what  possession  deemed  adverse,  ib. 

what  not,  ib, 

Mrlien  holding  over  after  a  furfeiturc  docs  not  conslilutc  an  adverse  possessioii,  754. 
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ADVERTISEMENTS.    See  Notict,  CmtracL 
lereral  form^  of.    8oc  Forms, 
ma^  bind  as  a  cootract,  114  to  110. 
of  salopof  estate  binding,  t95. 
what  to  contain,  and  how  to  l>e  framed,  t6. 
not  to  troat  wife,  441,  44f. 
not  to  trust  son  or  daughter,  442. 
relating  to  partners,  4&  to  446. 
of  loss  of  property,  frand,  &c.  448,  449. 
of  apprentice,  joomeyroan,  &c.  being  absAit,  450. 
not  to  trespass,  form,  &c.  451,  452. 
of  any  event,  453^  454. 
not  to  be  libellons,  455  to  455. 
of  nonpayment  of  bill  or  note,  501  to  504. 
by  executor  or  administrator  for  claims  on  estate,  521. 
the  like,  for  an  heir,  next  of  kin,  &c«  554, 555. 

ADVOWSON,  215.    See  Ckwreh,  Htctory, 
in  general,  215  to  218. 
remedies  for  Injuries  to,  id,  S98. 

AFFIDAVITS.    See  Oatht. 

affidavits  to  found  motion  for  injonctioo,  700. 

AFTERMATH,  181. 

AGE. 

attained  the  day  before  anniversary,  766  ',  and  Index,  first  part,  tit.  Ag9, 

AGENT.  ^SteAeemnt, 
retainer  of,  4S5. 

notice  of  countermand  of  his  authority,  443. 
forms  of  notices,  443. 
should  be  read  v  with  his  accounts,  509. 

or  neglect  would  be  ground  for  charging  him  with  interest  and  costs,  509. 
injunctions  against,  in  general,  705. 

to  prevent  disclosure  of  confidential  communications,  714. 
his  duty  to  account, 

bill  inequity  to  account,  868. 

AGREEMENT.    See  Contract,  InjuneOan,  Specific  Perftrmanee. 

how  and  when  to  be  framed  and  ready  for  execution,  458,  293,  294. 

upon  contract  of  purchase,  293,  295. 

suggested  terms  between  landlord  and  tenant,  472. 

form  of  agreement  for  a  lease,  300,  252,  472. 
what  is  only' an  agreement  for  a  lease,  or  what  a  lease,  474. 

when  ejectment  lies  for  breach  of  stipulation  in,  474,  47  j|. 
terms  and  suggested  form  stipulating  for  a  lien  and  sale,  492. 

the  like  for  a  general  lien  and  sale,  493. 
form  of,  to  secure  money  on  mortgage,  300. 

ALEHOUSES. 

no  mandamus  will  be  issued  to  gMt  a  license,  798. 

or  to  rehear  an  application  which  justices  have  refused,  ib. 

although  refusal  proceeded  from  mistaken  view  of  their  jurisdiction,  ib* 

ALIEN  ENEMY. 

cannot  have  writ  of  habeas  corpus,  689. 

his  relief  bv  application  to  the  secretary  of  wkr,  ib» 

but  other  alien  may,  t^. 

ALIENATION.    See  First  part,  Index,  Alienation. 

power  of,  protected  in  equity  unless  expressly  restrained,  831,  (U), 

ALLEGATIO  FALSI. 

consequences  of,  833,  834. 

ALTERATION. 

effect  of,  upon  a  conveyilnoe,-304. 

ANCIENT  LIGHTS.    See  Index  to  first  part,  Ancient  Lights.  • 
statute  2  &  3  Wm.  4,  c.  71,  establishing  rights  to,  745,  746. 

ANtMALS,  Mischievous. 

when  notice  of  their  being  in  a  yard  or  close  essential,  603  to  606. 

ANNUITY,  225, 

when  securities  for,  will  not  be  decreed,  865,  (6),  (c),  857,  858. 


876  INDSZ. 

ANSW£R. 

form  of,  wheD,  86S. 

APOLOGY. 

expediency  of  being  ready  to  make  or  receire,  458,  50f  • 
requiring,  suggested  proceedings  and  letters,  56%  to  564* 

APPEAL. 

mandamas  lies  to  a  visitor  to  hear  an  appeal  and  give  jadgiiient»  796* 

or  to  justices  to  hear  appeal  against  overseen'  account,  801. 

or  to  justices  at  sessions  to  reoeWe  and  detecniae  an  appnl  9i  lubieqiMat 

sessions,  804. 
or  to  receive  an  appeal  during  the  next  sessions,  A. 
or  to  adjourn  an  appeal  to  next  sessions,  ib, 
or  to  enter  continuances  and  hear  appeal,  iU 
but  not  where  appeal  in  discretion  ofmagtitralet,  t6. 

APPENDANT  AND  APPURTENANT.    See  first  part,  JmIci,  that  tMt. 

APPORTIONMENT,  156. 

APPREHENSION  OF  OFFENDERS.   See  first  part,  Indm,  tit,  Appr^mOtn,  dmu. 

1.  Miteellaneouip 

justifiable  with  force  only  if  a  fordJble  felony  aUeaptedy  590*    Set  fifift 

part.  Index,  Apprthmuion,  19,  tO. 
modes  of  apprehension  in  cases  of  felonies^  589  k>  594. 
when/outtd  committing  offence,  617,  598. 
construction  of  statute,  598. 
or  whilst  committing,  617. 

2.  At  Common  Law, 

when  offender  may  be  apprehended,  and  implementsi  ,&e.  witeat  variMl» 

in  general,  618  to  6SS. 
may  upon  suspicion  of  felony,  if/tbay  oottnlMed  by  mm  fne^  6t8, 619. 
not  on  mere  suspicion  o{  miidemeanor,  619. 
not  for  breach  of  peace,  unless  constable  bavie  view,  419. 
ditlier  by  private  penon  or  by  a  oonttaUe,  61$. 

3.  Under  Statutes, 

under  the  metropdia  police  act,  6t0. 

under  general  vagrant  act,  6S1. 

apprehending  in  area,  176. 

under  larcenies  and  petty  tal^ium  act,  625. 

under  act  against  malicious  injanes  to  property,  614. 

for  maliciously  iuiuring  a  dog,  625*  6t6, 

under  night  poaching  act,  6i6, 

trespassing  under  game  act,  6S7. 

protection  to  persons  apprehending  offenders,  afforded  by  9  Geo.  4t  a  Slf 

s.  It,  against  crinlinal  resbtance,  ib, 
when  parties  apprehending  offenden  are  not  protected|  628. 
protection  from  actions,  and  why  proper,  630* 
better  to  obtain  a  special  warrant,  631. 

necessity  for  notifying  ground  or  reason  for  the  appreheunoo,  692t 
wliat  to  be  done  wer  the  apprehension,  633* 
when  under  magistrate'!  narranl,  473.  ^ 
hisiarisdietion,  i4. 
his  lialsility,  i^. 

APPRENTICE.    See  Indet,  ^t  part,  tit  Apprentice, 

precautionary  measures  when  he  h^  absenled  hiaielf»  449« 
form  of  notice,  450. 

demand  of,  when  illegally  haiiioured,  564*  565. 
recaption  c^,  when,  639, 659. 
habeas  corpus  only  at  instance  of  apprentice*  690*  691* 
mandamus  to  admit  to  freedom,  792. 
enrol  his -indentures,  ib, 
not  when  binding  or  service  insufficient,  ib, 

ARBITRATION.    See  first  part,  Indes,  tit.  Arbitration, 
wlien  executor  or  admimstrator  should  not  refer  to,  53t* 
mandamus  to  appoint  an  arbitrator,  when,  792. 
when  otherwise  not,  Hb, 

motion  to  set  aside  awards,  within  what  time  to  be  made,  738. 
specific  performance  of  an  agreement  to  refer  to,  when  or  not  enforeedi  829  to  831 » 

851,  852. 
not  enforced  unless  award  made  before  dissent,  830,  851. 
enforced  on  other  matters  than  payment  of  money  when  award  complete  before 
dissent,  852. 


I 

iMDEx;  87?. 

AREA.* 

defined,  176. 

apprebending  TagranU  in,  ik,  6t9,  6tS. 

ARREST.    See  tit.  Apprehefoitm,  and  first  part,  Jndts,  Arrmt* 

ARSON.    See  first  Part,  Indes^  tit.  Anon, 

ARTICLES  OF  THE  PEACE.    See  Sureties  if  the  Pmm. 

before  a  jostioe  of  peace  only  when  breach  of  peace  threatened,  675. 

when  recognisances  forfeited,  676. 

when  and  how  to  proceed  before  a  justice  to  obtain,  677. 

what  such  articles  shoald  state,  ih.         .    ^     ^ 

before  magistrates  at  Smonz  should  be  upon  oath|  678. 

or  affirmation  if  a  quaker,  68S. 

should  fullj^  state  all  the  facts,  678. 

and  relationship  or  connexion  between  the  plurtka»  <S77, 678# 

and  generally  b v  wife  against  husband,  683. 

form  of,  at  Clerkenwell  Sessions,  679. 

stating  the  threats,  &c.  680. 

at  quarter  sessions  by  wife  against  husband,  ih. 

at  Surrey  sessions  on  parchment,  681. 

by  wife  against  husband  in  K.  B.  t6.  * 

in  tiie  Kin||s  Bench,  680  to  683- 

before  the  Chancellor,  683. 

ASSAULT.    See  Ind^,  first  part,  Aua,u}X, 

requiring  explanation  of  an  ambiguous  one,  562. 
defence  of,  594.    See  Defence. 
son  assault  demesne,  when  defeoee  excei8i^>  594, 695* 
replication  or  evidence  of  eicets,  594  to  596* 

ASSETS.    See  Ewcutort. 

what  are,  in  hands  of  executor  or  administrator,  5Si. 

real  property  devised  for  payment  of  debts  are  not  legal  assets,  593. 

ecclesiastical  court  has  in  that  case  no  jurisdiction  over  devise,  llf ,  n.  (&). 

ASSIGNMENT.    See  first  part,  Ind/tx,  tit  AMUgnnrnt. 
of  a  debt  or  chose  in  action,  459,  460. 
securities  must  be  delivered  up  and  notice  given,  46S« 
of  a  ship  at  seia,  460* 
of  personalty  as  a  security,  461* 
form  of  notice  of,  ih, 
bill  lies  to  enforce  contract  of  purchase  of  chose  in  action,  857,  858. 

ATTEMPTS.    See  first  part,  Index,  tit.  AitempU, 
defence  of,  593  to  595.    See  Veftnce, 

ATTORNEY.    See  first  part  Attorney, 
retainer  of,  435. 

mandamus  to  examine  and  admit,  when,  79f »  798. 
injunction  against,  in  general,  705. 

to  prevent  disclosures  of  confidential  commonicatioo,  714. 

ATTORNMENT.  \ 

utility  and  elftct  of,  466. 
ferm  of,  ih*  note  (i). 

AUTHOR* 

no  bill  is  saslaiiiable  to  compel  to  write,  851 » 

AUTHORITY. 

distinction  between  an  Interest  and  a  mere  authority  over  land,  t39. 

AWARD.    See  Arbitrationt  and  first  part  tit.  Award, 
title  to  real  estate  l^,  388. 

when  bill  lies  to  enforce  performance  of,  830,  851,  853. 
within  what  time  motions  rdating  to,  must  be  made,  738,  note  (i). 

BACKSIDE. 

what  part  of  estate  this  is,  176. 

BANKRUPTCY. 

statutes  of,  6  Geo.  4,  c.  16,  and  1  &  f  Wm.  4,  c.  56. 

titie  to  personalty  by,  108. 

operation  of  statutes  of  limitation  in  cases  of,  783. 

of  purchaser  or  lessee  when  prevents  decree  of  specific  performance,  844,  845. 
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BANKS  OF  SEA,  RIVERS,  &c. 
iniories  to,  199. 
what  groynes,  fences,  &c.  may  be  pot  up  to  protect,  6  lO.  - 

BARGAIN  AND  SALE, 
conveyance  by,  3f  6. 

BARON  AND  FEAfE.    See  Hmbmid  and  Wife.  Wifu 
rights,  duties  and  liabilities  of,  5S. 

BATTERY.    ^>tt  AttmU,  Vtfmet, 
wliat,  57. 
remedies  for,  ib, 

what  defences  to,  josti6able,  589  to  597. 
when  a  third  person  may  interfere  and  how,  613  to  617. 

BEACONS,  too. 

BEAST  GATES  AND  GA1TLE  GATES,  181. 

BEES. 

larceny  o(  87^  88. 

BETTER  EQUriY. 

what  so  termed,  463,  470. 

BETTER  SECURITY, 
protests  for,  734,  73d. 

BIGABTY. 

punishment  of,  41. 

BILL  OF  SALE. 

title  to  personalty  by,  106. 

necessity  for  uking  possession;  &c.  quili6ed,  459  to  471. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
1.  Brfne  dithimmir. 

precautions  in  taking  or  discounting  same,  457,  458. 

precantionarv  measures  to  be  talcen  wl^en  lost  or  stolen,  446. 

neoesrity  of  Immediate  pobfic  notice,  ik. 

notice  not  to  be  too  general,  &c.  447. 

nor  libellous  or  reflecting  on  any  particttlar  person,  16. 

notices  should  be  left  at  police  offices,  &c.  ifr. 

and  inserted  in  Gazette  and  newspapers,  «6. 

forms  of  notices  that  bill  obtmmed  by  fraud  or  felony,  &c.  447, 448.  See  Farm9. 

injunctions  to  prevent  negoclation,  706,  707. 

notice  of  such  injunction,  448. 

but  money  may  be  required  to  be  brought  uato  court,  &c.  709. 
f .  Upon  diihimcur, 

notices  of  non-payment  of^  499. 

necessity  of  notice  to  perfect  right,  ib. 

time  when  notice  mav  be  given,  ib, 

manner  of  giving  notice,  «fr. 

requisites  in  form  of  notice  of  non-payment,  501. 

suggested  form  of  nodce  of  dishonour,  t6. 

short  form  of  notice  of  non-payment,  502. 

full  fonn  of  notice  of  non-payment,  ib, 

duplicate  of  letter  and  address  ahould  be  kept  by  person  sending,  503. 

prudence  of  haviiu  two  witnesses  for  fear  of  death  or  absence  of  one  of  tbem,  16. 

verbal  notice  may  be  given,  504. 

but  most  prudent  to  leave  written  notice,  t6. 

Court  of  Equity  will,  by  injunction,  restrain  negpeiatkm,  706  to  708. 
will  compel  delivery  of  proper  bill  or  note,  706. 
will  restrain  defendant  from  pleading  statute  of  limiuttons  to, 
710,711,781.  r       -^ 

iBlLLS,  other. 

for  injunctions,  695  to  731. 

of  peace,  7t6. 

pendency  of  bill,  its  operation  on  statute  of  limttation,  781. 

for  specific  performance,  8S0  to  868. 

for  an  account,  868  to  870. 

BILLS  OF  PEACE. 

may  be  filed  to  have  all  riffbts  tried  in  one  issue,  7^6. 
less  in  use  than  formeriy,  lb, 

confined  to  quieUng  possession  of  corporeal  heredltamenU,  ib, 
did  not  extend  to  profits  of  au  ofikc,  16. 
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BIRDS. 

.  how  protected,  87  to  89. 
wheu  confined,  89. 
decojs,  t6. 

BIRTH. 

concealment  of,  35. 

BODY  AND  LIMBS,  41.    See  Drfence. 
injuries  to,  by  want  of  due  care,  41. 

BONA  NOTABILIA. 

what  constitutes  bona  notakilia,  5fd  to  6^6. 
and  where,  523. 

must  be  of  legal  personal  estate  to  value  of  5/.  t6. 
except  in  London,  where  sum  is  tOL  ib, 

BOOKS. 

injunction  to  prevent  piracy  of,  718  to  721. 

to  prevent  writing  another  on  same  subject  contnnry  to  covenant,  7f  1. 

the  practice  with  respect  to,  718  to  721 . 

BOOKS  AND  DOCUMENTS. 

mandamus  issues  to  compel  a  removed  clerk  to  deliver  up  books  of  a  pihlk  cor- 
porate company,  792. 
to  compel  overseers  to  deliver,  up  parish  books  to  their  successors,  ib,    . 
but  not  to  new  churchwardens  against  old,  iff, 
or  in  the  case  of  a  vestry  clerk,  ib. 

npr  will  it  lie.  to  compel  attorney  or  steward  to  deliver  up  documents,  ib, 
but  will  at  the  instance  of  the  lord  .of  the  manor  or  judge  of  a  court,  ib* 

BOROUGHS. 

right  of  voting  for,  263. 

BOTES.    SeeTrea. 

.  defined  and  right  to,  259  to  262. 
trees  blown  down  or  severed,  5  Bar.  h  Cres.  897 ;  8  Dowl.  &  Ry.  651. 

BOUNDARIES  OF  ESTATES.    See  Hedgis,  Index,  part  i. 
necessity  of  fixing  and  keeping  up,  455, 195, 196. 
of  securing  evidence  of,  firom  time  to  tine,  455. 
proceedings  in  equity  respecting,  455, 722. 
when  commission  for,  may  be  obtained,  722. 

necessity  for  instituting  proceedings  wUhin  twenty  years  alter  encroachment, 
757,758. 

BREACHES  OF  CONTRACT,  13*.    See  Contract,  Cooenant,  Ifffunctions,  ^[lecifie 
PcTjormanctm 
when  Court  of  Equity  will  grant  injunction  to  prevent,  711,  714. 
specific  performance  of,  when  decreed,  .852  to  862.    See  Specific  Perforwtance. 

BREACH  OF  COVENANT. 

when  or  not  ground  for  refosing  decree  of  specific  performance,  846. 

BRIDGES,  196.    See  Publk  Worh. 

when  mandamus  will  issue  to  compel  repairs,  790,  791. 

BRUISES.    SeeJkfme*. 
what,  37. 

BUILDINGS,  171  to  173.    See  title  Buildings,  first  pert, 
defined,  148, 171. 
enumerated  as  respects  criminal  law,  148, 171  to  173|  410,  41 1« 

BULL. 

if  dangerous,  notice  of,  must  be  given,  605. 

BULL  BAITING. 

not  within  act  against  cruelty  to  animals,  131. 

BURGAGE,  167. 

BURGLARY.    See  title  Burglary,  Index,  6r9t  part,  and  th.  Nehuage,  Curtilage,  ib. 

place,  169  to  171. 

at  what  time,  411. 

BURIAL. 

general  law  relating  to,  50. 

will  be  enforced  by  mandamus,  793. 

but  not  in  a  particular  manner  or  place,  ib. 


^80  INDEX. 

» 

CANALS  AND  CANAL  SHARES,  95, 197, 
iDJaries  aod  offncee  in  or  to,  197. 

CAPTURES. 

remedies  for,  miui  be  in  Piize  Court.  818.  2,  n.  (6). 

even  in  case  of  false  imprisonment,  818,  Holt,  Ct  N.  P.  113. 
but  trusts  relating  to,  are  enforced  in  equity,  ib, 
summary  proceedings  respecting,  under  lOO/.  ib. 
operation  of  statutes  of  limitation  in  cases  of,  780. 

CART  BOTE,  260. 

CARNAL  KNOWLEDGE. 

of  female  children  when  or  not  capital,  40. 

attempt  particularly  punishable,  9  Geo,  4,  c.  91,  s.  26,  ib, 

CARRIERS. 

prraent  liability  of,  11  Geo.  4,  and  1  Wm«  4,  c.  68,  488  to  492. 

precautionary  measures  to  be  observed  bv,  486. 

decisions  previous  to  11  Geo.  4,  and  1  Wm.  4,  c.  68,  notices,  486,  407. 

forms  of  carriers'  notices  previous  to  11  Geo.  4,  e.  1,  s.  4, 487. 

present  mode  of  limiting  carrier's  liability,  488. 

express  special  contract  given  effect  to  by  aet,  490. 

action  may  be  bronght  against  one  pronrietor  only,  tA» 

no  plea  in  abatement  for  non-joinder  or  others,  ib, 

rates  of  carriage  of  gold  and  silver  cob,  jewellery,  &e.  tfr. 

fonn  of  notices  of  same,  ib, 

have  not  a  genenl  lien  for  eairiege  of  fuocesriiw^ckafei,  491  • 

unless  ezpreiftly  so  stipulated  and  euftomer  toquiesoes,  ik% 

what  an  implied  acquiescence,  492. 

suggested  form  of  agreement  for  general  lien,  t6. 

CASE. 

special,  statement  of,  may  be  compelled  by  mandamna  when  letawM  btvi  tgieed 

that  there  should  be  one,  793. 
unless  it  appear  that  it  will  be  of  no  utility  to  state  it,  i6, 
or  sessions  have  not  agreed  to  state  one,  t6. 

CAT. 

when  not  protected  by  law,  88. 

CATCHING  BARGAINS. 

when  relieved  against  in  equity,  458. 
when  at  law  by  giving  only  real  damaget,  ib, 

CAUSE  OF  ACTION. 

statute  of  limiutioni,  bow  oonstniad,  766«  766* 

CERTAINTY. 

what  requisite  in  contract,  123. 

when  want  of,  prevents  decne  of  speciiic  performwoey  828  to  831, 

CHALLENGES  AND  FIGHTS,  36. 
defiii^  and  how  punished,  26i 
how  prevented,  36,  674. 
prize  fights,  duty  of  justices  and  peace  oflScers  to  prevent,  86,  (g),  673. 

CHAPEL,  164. 

CHARACTERS  OF  SERVANTS,  78. 
giving  of,  78,  7  Bing.  105. 
slander  of,  78,  45,'  46. 

CHASE,  222. 

CHILD.    See  Index,  first  part,  tit.  Children  and  Pamit  and  ChUd;  pm,  tit  TttrmU 
and  Child. 
demand  of  restoration  of,  564. 
form  of  demand,  §65. 
recaption  of,  by  parent  or  guardian,  when  allowed,  639. 

CHOSES  IN  ACTION.    See  first  part,  Index,  Choses  in  Action. 
precautions  in  taking  or  purchasing  same,  469,  460. 
contracts  relating  to,  when  specifically  enforced,  Q67, 858. 

CHURCH,  CHAPEL  AND  CHURCH- YARD,  61, 164. 
fixture  in,  when  protected,  162. 
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CHUACH  AND  CHURCH-RATE. 

no  writ  of  mandamus  lies  to  compel  iIm  making  a  laia,  7diL 

but  may  issue  under  10  Anne,  c.  11,  s.  21,  to  assemble  a  m^etisf  to  inqmn  Md 

agree  upon  one,  ib, 
may  issue  to  justices  to  hear  complaint  for  non-payment  of  Qhurch-rate,  795* 

CHURCHWARDENS.    See  Mandamus. 

writ  of  mandamus  lies  to  swear  in  a  churchwardin,  793. 
but  not  to  elect  new  ones  in  one  instance,  ib, 
though  granted  in  another,  tft. 
but  lies  to  compel  production  of  his  accouats,  iht 

CHURCH-YARD,  51, 164. 

CIVIL  TAKINGS. 

of  personal  property,  130. 
wiuiout  crime,  th,   ' 
resistance  of,  597,  598. 
remedy  by  recaption,  841. 

CIVILITY.    SeeCcmrKw. 

expediency  of,  antecedent  to  litigation,  439,  n.  (g),  561|  563, 802|  868. 

CLERGY. 

limitation  of  claims  relating  to,  3  &  3  Wm,  4,  c.  71,  &c.  100,  747. 

CLERKS,  80.    See  Matter  and  Servant, 
discharge  of,  61. 
embenfement  by,  133, 134. 

CLOSE, 

term  defined,  100* 

COMMISSION. 

to  fix  boundaries^  455«  466, 732. 

COMMISSIONERS  OF  SEWERS.   ' 
when  cannot  sue,  )39. 

COMMON,  Risht  of.    See  first  part.  Index,  Cmmonu 
operation  of  statute  of  limitations  respecting,  745,  758. 
injuries  to,  how  abated,  651,  662,  395, 
2  &  3  Wm.  4,  c.n\,  limiting  righto  to,  746. 
twenty  years'  user,  eflect  of,  757. 

COMMON  OF  FISHERY,  224. 

COMPANY. 

ini  unction  against,  to  compel  performance  of  works  in  koat  injuiiottinaaMr^  725. 
when  mandamus  will  or  not  issue  to,  789,  790,  799  (v)* 
bill  for  specific  performanfio  agaios^  will  not  lis  unhpta  the  duty  and  ligMt  Wfiv 
mutual,  827, 828. 

COMPENSATIONS* 

for  batteries  and  wounds,  38.   '  ,  « 

for  illegal  imprisonment,  49. 

when  a  purchaser  is  compellable  to  accept,  842  to  844. 

when  and  what  allowed  to  a  purchaser  for  deterioraUoQ,  ficc.  805,  868. 

COMPROMISE. 

when  l^gal,  of  a  public  ofience,  17,  3  Bar.  U  Adolp.  237« 
when  may  be  by  an  executor,  532. 

CONCEALMENTS. 

of  birth,  ofience  of,  35.    See  also  Uex  v.  Southern,  1  Bum,  J.,  26th  tdtt.  611,  S.  P. 
consequences  of,  in  equity,  833,  837  to  839. 
when  or  not  amount  to  ftand,  8d7>  838* 

CONDITION  PRECEDENT, 
what  amount  to,  493  to  496. 
modes  of  performing  same,  493. 

su£Bcient  to  send  a  drafi  of  intettdad  deed,  when,  Act.  494,  496, 
when  even  that  is  dispensed  with,  495. 
notice  of  performance  of,  when  and  how,  496. 

CONDITIONS  OF  SALE.    See  Advertmment,  dmiract, 
of  an  esute,  295. 
what  not  a  material  misrepresentation  in,  836. 
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CONFIDENCE. 

breach  of,  preventad  by  injdiictioD,  714. 

CONFIRMATION. 

conveyance  by,  315.     . 

CONIES,  89.    SeeBoWitf. 
how  protected,  89. 
when  may  or  not  be  killed,  613. 

CONSTABLE.    See  Apprehentum. 
duty  to  prevent  priae  fight,  673. 
or  other  breach  of  peace,  673, 673. 
duty  tinder  a  warrant,  673. 
protection  under  itatnte  <»f  limitations,  771  to  774. 
protected  by,  although  he  did  not  act  bond  fide,  773. 
mandamus  may  be  issued  to  compel  hearing  an  appeal  against  constable's 

accoant,  793. 
but  only  when  majority  of  overseers  concurred  in  iqipeal,  ib, 
special  constables,  appointment  of,  672. 

CONTRACTS,  112  to  130.    See  AMrement,  Ir^ncUohM,  Specific  Perfomanee,  and 
Index,  first  part,  tit.  Contraeti,  419. 
precautions  to  be  observed  in  cases  of,  457,  468, 114  to  124. 

mistakes  in,  when  aided  or  reformed,  468. 
conditions  precedent,  what,  in  case  of.  493. 
when  a  notice  is  requmte  in  cases  of,  496. 
when  a  reaoest  or  demand  is  necessaiy  or  advisable,  497. 
deliveiy  or  proper  security  compelled,  710.  ' 

breach  of  contract  prevented  by  injunction,  71 1.  ^ 

as  to  persoiud  property,  when,  71 1  to  713. 

a^  to  real  property,  713,  714. 
injunctions  to  prevent  breach  of,  704  to  731. 
Speeifie  pefformanee  of,  when  or  not  decre^,  820  to  868.    See  Specific  Per- 

jcfwance, 
parties  must  have  been  competent  to  contract,  825,  to  867. 
mutoally  bmding  essential,  827. 
must  have  been  certain  in  its  terms  and  exceptions,  828. 
illegality  vitiates,  831; 

when  or  not  enforced,  821  to  868.    See  Specific  Performance, 
part  performance,  operation  of,  832. 

CONTUSIONS, 
what,  37. 

CONVERSION.    SeelVvMr. 
when  constituted,  666,  666. 
demand  of  goods,  665. 

CONVEYANCES.   See  first  part,  Ifidet,  Canveyauce,  Deeds,  Alieiuaim,'Vmndtfr  ami 
Pwdkater, 
by  inftfflt,  feme  cQvert,  or  lunatic  when  decreed  or  dispensed  with,  815. 

CONVEYING  WORDS,  302. 

CONVICTIONS. 

witMb  what  time,  784,'  785. 

mandamus  will  issue  to  compel  magistrates  to  set  out  evidence  in,  793. 

but  not  to  enforce,  when  validity  d(Hlbtfal,  794. 

COPYHOLD.    See  Admtmon,  AdmUtance,  and  first  part.  Index,  Cepj^d. 
mandamus  lies  to  lord  or  steward  to  compel  an  admission  to,  794.. 
or  to  admit  a  purchaser,  i6. 
or  a  devisee,  794. 
or  even  an  heir,  ib, 

mandamus  ties  to  innect  court  rolls^when  or  not,  810. 
N.  B.  The  Vice-Chancellor's  decision  in  King  v.  Tiimsr,  refened  to  emie,  365, 
was,  on  22d  May  1833,  overruled  by  the  Chancellor,  who  agreed  with  K.B. 
in  Right  V.  Banh,  3  Bar.  &  AdoL  664. 

COPYRIGHT,  98.    See  first  part,  Amalptidal  TMe. 
injuries  to  and  remedies  for,  139,  and  note, 
iniunction  against  infrin^ment  of,  7l3. 
when  Court  of  Equity  wiU  interfere  to  protect,  719. 

CORN  RENTS,  229. 

CORODIES,  225, 
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CORPORATIONS. 

when  bound  by  statute  of  limitatioDS,  2  &  3  Wm.  4,  c.  71,  745. 

when  have  no  goods;  K.  B.  will  compel  payment  of  pnblic  rate  (as  poor  rate)  by 

mandamus,  d02. 
so  a  corporation  in  case  of  clear  liability  mav  be  by  manduras  compelled  to  repair 

bridge,  790,  791,  note  (m). 
but  not  if  obligation  be  disputable,  791. 

wben  mandamus  will  or  not  issue  to  a  trading  corporation,  789,  790. 
when  or  not  to  elect,  admit,  or  restore,  officers,  798. 

CORPOREAL  AND  INCORPOREAL  PROPERTY* 
distinguished,  150,203. 
titles  or  modes  of  acquiring  right  to,  272.    See  TitU$. 

CORRECTION, 
of  children,  64. 
of  apprentices,  71. 
must  be  modmte,  34, 35,  64, 71. 
not  of  senrants,  73. 
oiiaitan,  when  dlowed,  173, 1  Cromp.  &  Jer.291. 

COSTS*    See  Index  to  first  part,  tit  CoMf* 

how  hr  affected  hy  precautionary  measures,  438,  438,  498,  499,  561, 662. 

when  costs  in  equty  are  recoverable  at  law,  498, 499. 

when  allowed  to  an  executor  or  administrator,  529  to  532,  558,  559. 

of  setting  off  judgment  and  costs  against,  669. 

costs  relating  to  mandamus,  807  to  810. 

court  will  refuse  writ  of  mandamus  to  levy  a  rate  Cor  ootts,  unless  tiie  power  to 

award  them  be  clear,  795. 
Costs  as  to  bill  for  specific  perfonnanoe,  861,  note  (y),  862,  863«  868. 

COTTAGE. 

what  paisei  by  that  term,  167, 168. 

COURTS. 

when  for  the  benefit  of  suitors  mandamus  lies  to  enforce  the  holding  of,  794. 

and  this  even  to  the  place  of  holdioff,  ib, 

writ  mwA  to  compel  the  holding  ofa  copyhold  court,  795. 

COURT  OF  EQUrtY.    See  Injunction,  Speeifie  Perfirmanei,  Specific  Relirf. 
has  extensive  jurisdiction  to  prevent  private  injuries,  &c.  695. 
but  will  not  interfere  to  prevent  a  crime,  697. 
or  publication  of  a  libel,  ib. 
construction  of  statutes  of  limitation  in,  775  to  782. 

COURTS,  INFERIOR.  *     . 

mandamus  to,  795. 

COURT  ROLUS.    SeeCiif^^M. 

mandamus  for  a  lord  of  manor  against  itewaid  to  compel  delitery  of,  799. 
or  for  the  judge  of  a  court  against  o8ioer,ifr. 
inspection  of,  will  be  enforced  hj  mandamus,  810,  811. 
but  not  where  party  applying  claims  the  poueaion,  i6. 

COURT  YARDS,  176. 

COURTESY.    SeeCivtiily. 

Expediency  for  evincing.  439,  note  (g),  661, 562, 862,  663. 

in  applying  for  mandamus,  807  to  810. 
COVENANTS.    See  CcntracU,  Conveyances,  Decdt,  Specific  Per/annance, 

expediency  of,  preliminary  to  actual  conveyance,  293. 

to  stand  seised  to  uses,  324. 

for  title  and  quiet  enjoyment,  341  to  345. 

when  breach  of,  ground  for  refusing  specific  performance,  845. 

COWS.    See  Animah,  Hortes. 

stealing  of,  no  looger  punishable  capitally,  132. 

CREDITORS. 

conveyances  in  fraud  of,  contrary  to  13  EHz.  c.  5,  330. 
when  bound  by  deed,  303. 

CREEKS,  197. 

CRIMES. 

prevention  of,  by  private  individuals.    See  Defence,  Besiitanet, 
prevention  of  duels,  674. 

VOL  I.  3  M 
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CRIMES-r([c(mttntie(2.) 

prevention  of,  by  liivatks,  670. 

hy  jimtioet  and  peace  officerf,  672,  679*    Set  Juftka. 

but  no  other  preventive  process  at  law,  t6. 

Aor  will  iajwDCtion  issue  to  ftwM  libel  or  amm  eieafl  iut  iiifuit,  607. 

inspection  of  documents  not  enforced  against  paity  it  eMe  ol»  811,  (ic)« 

CRIMINAL  INFORMATION. 

aeainst  magristrate  must  be  moved  for  in  first  terin,  73B,  78St 
when  must  be  moved  against  otlier  person,  785,  786. 

CRIMINAL  INJURIES.    See  first  part,  Index,  Ctindnal  laJMrim. 

CRIMINAL  TAKINGS, 
of  personal  property,  131. 

CROPS,  91,  93.    See  Emblement. 

CRUELTY.    SeeCWW. 
to  infant,  &c.  34. 
to  animals,  3  G.  4,  c.  71,  137. 
does  not  extend  to  buli-baiting,  ib. 

temble,  any  malicious  injury  now  within  7  &  t  Geo.  4,  c.  90,  a.  34,  as 
lafily  injuring  a  dog,  636. 

CUJUS  EST  SOLUM  EJUS  EST  USQUE  AP  CCELUM,  180. 

CURIA  CLAUDENDA. 
writ  of,  820. 

CURTILAGE,  175. 
defined,  t^. 
limited,  ib, 
but  still  a  higher  offence  to  steal  within,  176. 

CUSTOM-HOUSE  OFFICER. 

limitation,  of  action  against,  three  lunar  months,  743,  (n),  722. 

CUSTOMS.    See  first  part,  JnJex,  Cuieomi, 

twenty  years'  uninterrupted  enjoyment  evidence  of,  757, 

enactments  of  2  &'3  Wm.  4,  c.  71,  as  to  what  length  of  enjoyment  shall  perfect 

riffht,  745,  764,  note  (y). 
when  uie  king,  ecelesiastioaU  person,  and  ooiporatiMi  booad,  745*  740. 

DAMAGE  FEASANT. 

when  or  not  advisable  to  distffe<u«  656. 

who  may  distrain  damage  feasant,  ib,' 

should  first  ascertain  whellicr  distress  jastifiable,  657* 

cattle  mast  be  taken  in  act  uf  doing  damage,  ib, 

cannot  be  impounded  after  tender  of  amends,  6Af|« 

moM  not  he  beaten  or  worked,  lie.  6i9, 

notice  to  owner  of  distress  damage  feaaaill,  tiu 

DAMAGE,  ILLEGAL,  TO  GOODS, 

remedies  for,  135.  ^ 

DAMAGES. 

when  amount  to  be  recovered  iocreMed  by  precaafttonary  measure*.  498«  56 1« 

treble,  how  calculated,  %7. 

wilful  or  malicious,  not  exc^cdin^  5/.  to  personal  property,  wlien  poiusli^le 

summarily,  I56i  407,  408f 
to  real  property,  t6. 

DAMAGES,  TREBLE, 
how  calculated,  iT« 

DAMAGES,  WILFUL. 

to  personal  property,  when  reeoverable  snpuMurily,  136,40?,  406. 
to  real  property,  ib,  406. 

DAMS  AND  nSHPONDS,  19S. 

DANGER. 

notice  to  be  given  of  denser  in  a  close,  463,  60S  to  603. 

of  a  ferocious  dog  being  m  a  yard,  ib, 

of  a  bull,  do.  605. 

of  a  vessel  sunk  in  a  river,  453. 
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DANGEROUS  WEAPON. 

not  to  be  used  in  defence,  &c.  587, 588,  594,  609, 

DAUGHTER. 

xu)tice  not  to  trust,  449. 

DAYS. 

when  construed  exclusively  of  the  first  day,  774, 775. 
when  exclusive  of  last  day,  t6. 

DEAD  BODY. 

stealing  of,  a  misdeneanor,  52. 

burial  of,  50. 

mandamus  to  eompel  burial,  906,  ^ 

DEATH. 

no  ground  for  refusing  to  accept  lease,  &c.  846  to  848. 

DEBTS.    See  EseaUar. 

funeral  and  testamentary,  360. 
cbarg^  on  real  property,  ib. 

DECEIT.'    See  first  part.  Index,  Deceit, 

DECLARATION. 

of  account  of  assets  by  executor,  518. 
oath  in  support  of,  ib, 

DECOY. 

in  general,  188. 
injury  to,  89, 189. 

« 

DECREE.    See  Ii0unctUm,  Specific  Performance. 

DEEDS.    See  first  part.  Index,  Deede.    See  Cmweifanee9,  Vendor  anil  Purekmar^ 
injunction  to  compel  delivery  up  of,  709. 

to  order  proper  deeds  to  be  executed  and  delivered,  710, 711,  815. 
deposit  of,  as  security,  353. 
necessary  notices  in  case  of,  460  to  479. 

DEER. 

stealing  of,  how  punished,  89, 139. 

DEFEAZANCE. 

deeds  relating  (o  conveyances,  391. 

DEFENCE  AGAINST  INJURIES. 

mode  of  defence  in  general,  moderate  and  not  using  dangerous  instnnMnt,  587, 

588. 
what  are  the  means  and  degrees  allowed  in  gwend,  587  to  589. 
Fim,  Of  Ferwa,  589  to  597. 

when  even  homicide  in  self-defence  is  justifiable,  589. 

when  excusable,  589. 

when  a  felony  was  intended,  589,  590. 

when  it  was  reasonably  apprehended,  591. 

wlien  no  felony  was  intended  or  apprehended,  599. 

what  must  be  the  nxsns  and  degree  of  defeoccb  599  to  597. 

retaliation  not  allowed,  596. 

personal  combat,  ih, 

defence  against  animals  or  t#  save  life,  597. 

when  defence  of  person  by  relative,  &c.  allowed,  613. 
Secondly,  Of  Penonal  ProperUf,  597. 

the  means  and  degree  ox  defence  allowed,  597  to  599. 
Thirdly,  Of  Real  Property,  599. 

when  a  forcible  felony,  ib, 

when  a  forcible  ejectment,  ib, 

no  dangeroni  weapon  to  be  used^  609. 

what  force  may  be  used  to  expel,  609,  603. 

what  preventions  may  be  placed  on  land,  603. 

a  tfog,  &c.  but  with  what  notice,  603,  604. 

other  danger,  605. 

not  killing  poultry,  &c.  606,  607. 

not  killing  dog,  607. 

not  spring  guns,  608. 

dog-spears,  608  to  611. 

Sm2 
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DEFENCE  AGAINST  INJURIES— (conn'niifd.) 
Thirdly,  Of  Beat  Property,  {coMinued.) 

when  ma^  erect  groynes,  &c.  against  sea,  610. 

when  oot  in  riven,  ib. 

when  may  pull  down  a  party's  own  liouse,  611. 

when  may  shoot  routes  near,  tfr. 

when  may  kill  foxes,  612. 

when  may  kill  rabbits,  611. 

but  not  injure  decoy,  611,  612. 

DELAY.    See  IacKr, 

DEMAND.    See  Nbeic«<,  fia^ueits. 

request  or  demand  when  or  not  essential  before  action,  438,  439,  497. 

form  of  request  to  purchaser  to  take  awav  goods,  496,  (f ). 

form  of  request  to  execole  counterpart  of  lease,  49B. 

form  of  demand  of  payment,  t^. 

how  to  demand  an  account,  discovery,  ficc  i6. 

effect  in  equity  on  costs,  498,  438,  439. 

creditor's  fresh  demand  after  tender,  509. 

of  restoration  of  wife,  564, 565. 

of  child,  t6. 

of  apprentice,  i6« 

of  serrant,  t6. 

form  of  demand,  565. 

of  goods  and  notice^of  daim,  26. 

form  of  demand  to  precede  a  conversion,  566. 

of  possession  of  land,  571. 

form  of,  by  landlord  or  bis  agent,  under  1  Geo.  4,  c  37,  572. 

to  put  an  end  to  permissive  occupation,  573. 

to  cause  an  actual  ouster,  t6. 

of  goods  obtained  by  infant  or  loarrted  woman,  58t. 

to  create  a  forfeiture  by  landlord,  ib, 

demand  of  goods  on  land  of  another,  568. 

entry  and  demand  to  avoid  a  fine,  575  to  577. 

demand  of  explanation  or  apology,  562  to  564. 

DEPOSIT. 

of  deeds,  333. 

precautions  as  to  notices,  460  to  472. 

DESCENT. 

title  acquired  by,  276. 

how  to  claim  and  prove  title  by,  276  to  179. 

table  of,  278. 

DETAINER.    See  Dtteniimt. 

by  third  person  when  lawful,  636. 

DETENTIONS. 

of  person,  imprisonment,  47  to  49. 

of  goods,  remedies,  l3.i. 

recaption,  replevin  or  detinue,  &C.  id. 

DETINUE.  ACTION  OP. 

why  preferable  to  trover  but  not*to  replevin,  81 1 ,  812. 

DEVISES.     See  first  part,  Indtx,  Dnim,  Will,  Teiiament. 
of  real  property  for  payment  of  debts,  778,  779. 
constitutes  only  equitable  assets,  778. 
statute  of  limitations,  how  it  applies,  778, 779. 
Ecclesiastical  Courts  have  no  jurisdiction  in  case  of,  112,  n.  (b), 

DIGNITIES  AND  OFFICES,  221. 

DILAPIDATIONS.    See  Watte,  EccUuastieal  Perstm. 

umble  claim  for,  upon  executors  of  deceased  incumbent,  to  be  paid  in  same  order 
and  as  a  simple  contract  debt  and  before  legacies,  547. 

what  are  or  not,  393 ;  Win  v.  Metcalf,  10  B.  &  Cres.  299. 

bad  husbandry  or  not  repairing  modern  fences,  iemhle,  not  waste,  Btrr  t.  B^tg 
K.  B.  16  April,  18S3. 
DISCLAIMER. 

what  amounts  to  or  not,  287.    Doe  v.  Fixvd,  4  Bing.  5j7. 

how  obtained,  482.  483. 

where  a  forfeiture,  287. 
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DISCOVERY.    See  Fraud. 

bow  to  demand  it  so  as  to  affect  costs  in  equity,  498. 

•DISCRETIONAKY  JURISDICTION. 

how  qualified  and  regulated  as  to  mandamus  791. 

to  decree  specific  performance^  820,  8^1.  ' 

DISSEISIN,  374,  note  (r). 

DISSENTERS. 

mandamus  lies  to  justices  to  register  a  dissenting  meeting  bouse,  795* 
to  admit  a  party  to  take  oatbs  in  order  to  become  a  teacher  of  a  dissenting  con* 
gregation,  795. 

DISTINCTIONS. 

between  legal  and  equitable  rights,  interests,  and  estates^  365* 
1.  As  to  personalty,  ib, 
S«  As  to  real  property  and  chattels  real,  367. 
independently  or  legal  proceedings,  t6. 

DISTRESS. - 

Fint,  Damage  Featant,  who  may  make,  656. 

when  or  not  advisable,  ib.    See  Damage  Feasant. 

rix  pointt  to  be  considered,  ib,  to  660. 
Sccimdly,far  Rent,  660. 

when  advisable  or  not  to  distrain,  660. 

iwen  poiutt  to  be  considered,  ib.  to  664. 

can  only  be  where  subsisting  tenancy,  661, 140. 

tenancy  must  be  under  a  demise,  t6. 

and  at  a  fixed  rent,  661. 

party  distraining  roust  have  reversion,  t6.  140. 

must  be  made  on  the  premises,  662* 

what  things  may  be  taken,  ib. 

where  thinss  distrained  may  be  impounded,  t^. 

notice  of  distress  must  be  given  before  sale,  663. 
farm  rf  notice  of  distress,  ib. 

m  of  growing  crops  having  been  distrained,  664. 

of  distress  for  arrears  of  rent  charges,  ib. 
Thirdly,  for  Rent  Charge,  664. 
Fourthly,  Sewers'  Rate,  ib. 
Fifthly,  Poor  Rate,  ib. 
SuMy,,  Hiehway  Rate,  664. 
Seventhly,  Heriot,  664. 

mandamus  lies  to  compel  the  backtiic  of  a  warrant  into  another  county,  795. 
but  not  to  issue  warrant  if  legality  ofconviction  doubtful,  795. 

DISTRIBUTION,  statute  of,  108, 110.    See  Eaeecuton. 
statute  of, considered,  108  to  II 3. 
how  executor  or  administrator  to  pay  or  distribute,  533. 

debts,  &C.,  ib.  to  545. 

specific  legacies,  548. 

legacies  and  distribution  in  general  equal,  553. 
of  residue  in  general,  554. 

ecclesiastical  court  has  jarisdtction  to  decree  and  enforce  it,  817. 
courts  of  equity  now  exercise  more  complete  jurisdiclion  by  securing  fund,  com- 
pelling discovery,  and  decreeing  distribution,  815  to  817. 

DISTURBANCE  OF  EASEAIENTS,  &c. 

the  necessity  for  litigating  known  Interruptions  to  claims,  757,  758. 

DITCHES,  193,    See  Hedges,  1  Bar.  k  Cres.  71. 

DOCKS,  197. 

injuries  and  offences  in  or  to,  197, 198. 

DOO. 

stealing  of,  how  punished,  89. 

may  be  shot  pending  the  killing  of  fowls,  &c.  598.  ^ 

person  may  keep  one  for  protection  of  house  and  yard,  603. 

and  let  it  loose  at  night,  ib. 

but  must  give  notice,  453,  603  to  605. 

liability  of  owner  for  damage  done  by  ono  wiiliout  notice,  604. 

may  be  destroyed  when  pursuing  rabbits  in  legal  warren,  606. 

or  deer  in  a  legal  park,  607; 

bat  not  directly  when  uffhunting,  ib. 
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maj  be  seized  when  used  in  night  poaching,  607. 
doubtful  whether  dog  spears  may  be  set  to  destroy*  ib» 
what  may  be  used  to  chase  sheep  oflf  owner's  land,  610. 
nnuecessary  injury  to,  a  malicious  injury  within  late  act,  6^5«  6i6» 

DOG  SP£ARS,  406,  407. 

right  to  set  questionable,  607,  609, 

DONATIO  MORTIS  CAUSA,  104. 
.   .    title  by>  to  personalty,  i6. 

now  extends  to  bills  of  exchange,  notes,  &c.  105. 

DONATIONS  TO  CHILDREN, 

when  and  how  t9  be  iraaed,  65,  66. 

DOWER. 

how  recovered,  S80. 

I 

DRAFTS. 

wlio  entitled  to,  304,  905. 

DRUNKENNESS. 

when  ground  for  refusing  specific  performance,  8^. 

DUEL. 

how  to  prevent  by  proper  intervention  and  correspondence,  562>  563. 
by  a  judge's  warrant  to  prevent,  674. 

DUTIES. 

when  not  enforced  by  law,  f,  n.  (a). 

DWELLING-HOUSE.    First  part,  Indix,  DweUing-Hgute,  JUmmm^. 

EASEMENT.    See  Licente. 

operation  of  statute  of  limitations  respecting,  745,  758. 

right  to,  if  interrupted,  must  be  litigated  within  twenty  years,  or  will  be  loat, 
757,  758. 

ECCLESIASTICAL  COURT. 

operation  of  statutes  of  limitation  in,  783. 

in  2  &  S  Wro.  4,  c.  76,  745,  746,  in  notes, 
remedies  in,  for  slander,  45.    See  Law's  Ecclesiastical  Law,  page  47. 

restitution  of  conjugal  rights,  768, 789. 
exclusive  jurisdiction  as  to  villdity  of  loiU  of  pertonalty,  8l7. 

ECCLESIASTICAL  PERSONS.  ,  » 

when  bound  by  statute  of  limitations,  745^ 

as  to  certain  incorporeal  rlg^its,  8  &  3  Wm.  4,  c.  71,  745, 746* 
as  to  tithes,  sixty  years,  2  &  3  Wm.  4,  c.  100, 745,  lu  (x). 

EGGS  OF  BIRDS. 

protected  by  game  act,  1  &  f  Wm.  4,  c.  3f ,  137,  404. 
when  stealing  of,  larceny  at  common  law,  87. 

EISCTMSNT,  979.    See  Limita^itaff,  $MmU  of. 

when  sustainable  for  breach  of  stipulation  ia  agreement  for  lease,  474*,  475. 
when  ounecessarv,  and  possession  may  be  taken  without  It,  646,  lu  (fy* 
not  sustainable  after  twenty  years'  adverse  poasession,  744. 
if  entry  made  in  twentieth  year,  $embU,  ejectment  suffices  within  a  year  aAOy  74f4k 
twenty  years  commences  from  time  when  right  Jirtt  accrued,  744» 
what  possession  is  or  not  adverse,  748  to  755. 

four  different  exceptions  considered,  740  to  754. 
owner  not  obliged  to  take  immediate  advantage  of  forfeitare,  734. 
when  may  be  brought  even  after  sixty  years'  posieasicMi,  747,  n.  (aX 
one  of  twelve  remeidies,  379.    See  Ousters,  la der  to  firat  part* 

EMBEZZLEBiENT.    Fint  part.  Index,  Larceny,  Taltt  PrvteiiM. 
what,  and  how  punished,  133,  134. 

EMBLEMENTS,  91  to  94, 161.    See  fully  first  part.  Index,  Emhlemnti. 
several  points  relating  to,  91  to  94, 161,  361,  26S,  7  Bing*  154. 

ENFRANCHISEMENT,  S5l. 
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ENTRY  ON  LAND. 

povtr  of  aUoniey  lo  m«i|ie  eiitrv  to  avoid  «  fine  or  ilatule  of  liMitatious,  573. 

575, 
form  of  eniry  anci  denaod,  573. 
and  worda  to  bo  med  in  roaking  an  entry,  576. 
memorandum  of  entry,  ib. 

wfhen  right  of  entry  taken  away  by  slattttea  of  KinilatioM,  740  to  7tfO. 
enactment  in  that  respect,  744,  745. 

EQUITABLE  ESTATES  AND  INTERESTS. 

distinctions  between,  and  legal,  7,  8,  32t  to  324^  365  to  373. 

EQUITABLE  MORTGAGES,  3S5, 1<M  to  KM. 

notices  and  precautions  in^case  of,  459,  467  to  4f  1. 

EQUITY.    See  tAmitathtu,  Suuuu  tf. 
what  is  a  better  equity,  463,  470. 

ESCAPE. 

when  or  not  lawful,  633  to  639.  ^ 

ESCHEAT^ 

title  acquired  by,  ^9. 

ESTATE.    First  part.  Index,  Estate, 

ESTATES.    First  part,  huUx,  Eitota. 

ESTATES  OF  INHERITANCE. 

how  and  by  what  words  created,  947, 

ESTATES  OR  INTERESTS  IN  REAL  PROPERTY, 
the  different  kinds  and  general  outline  of,  238. 
distinction  between  interest  and  mere  authority  over,  $,^9« 
distinctions  between  legnl  and  equitable»  365  to  373. 

ESTOVERS,  f  61.    See  fipcei. 

EVICTION.    See  First  Part  Indtx,  OtuUr,  ^eamcnt^ 

m 

EVIDENCE. 

securing  evidence  in  lirst  inatanoe,  440. 
how  to  obtain  it,  440,  441. 

of  boundaries  of  estates,  455. 
and  of  exercising  acta  of  ownarsiiip,  455« 
bills  to  perpetuate  testimony,  whan  obtained,  733. 
in  action  by  and  against  executors,  560. 
mandamus  oiay  be  issued  to  eaamine  wttnoMas  in  India,  under  13  Geo.  3,  c.  63, 

s.  44,  795. 
but  not  to  aompel  a  maipitmto  to  produce  depositions  to  an  intoaded  prosecutor 
for  perjury,  795. 

EXCHANGE. 

conveyance  of  estates  by,  3 IS. 

EXCISE  OFHCERS. 

limitotions  of  actions,  3  lunar  months,  772. 
decisions  thereon,  773,  774. 

EXECUTORS  AND  ADMINISTRATORS. 

form  and  requisites  of  will  otpenouMUy,  110  to  113. 
ibrm  and  requisite  of  will  of  realty  and  personalty,  351  to  SQq, 
administration  and  table  of  statute  distribution,  l08,  109. 
when  or  not  an  executor  may  be  sued  by  a  legatee,  112. 

not  for  a  legacy  or  distributive  share,  US,  7  Bar.  U  Ores.  54S. 
may  be  when  the  legacy  retained  by  executor  as  a  loan,  i  M^re  &  P* 
S09,  215. 
ipben  or  not  an  adnioistrator  may  be  sued  by  a  legfitoe,  110* 

not  for  a  distributive  share,  t'd. 
numerous  other  points,  108  to  113* 

Precautionary  conduct  of  exceutors  and  adnunistraton,  ojid  gtiitral  km,  5l0  to 
560. 

1.  Securing  the  property  and  will,  519. 

making  inventory  of  property  found,  512,  517. 

preserving  articles  specifically  bequcailicd,  and  heir  looms,  51 S. 

must  not  apply  them  to  payment,  unless  general  deficiency,  dl^i 
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if  «zecotor  neglect  to  secure  prpperty,  aiid  loss  ensue,  be  is  liable  lor 

devastavit,  6 It. 
majr  justify  entering  bouse  of  beir  to  take  away  goods,  5 It. 
l>ot  cannot  legally  break  open  a  cbest  to  take  deeds,  &c.  beknupog  to 

personal  estate,  513. 
searching  for  and  securing  will,  513.     « 

2.  Opening  the  will,  513, 

3.  Buiyiog  the  deceased,  and  funeral  expenses,  514« 
to  be  according  to  bis  fank,  if  he  died  solvent,  514. 

but  if  tnfofcenr,  funeral  expenses  not  to*excced  £fO,  514. 
or  will  not  be  allowed  against  creditors,  514. 

4.  What  may  do  before  probate,  &c.  5 15. 

interest  of  executor  arises  from  will,  not  from  probate,  ib, 
may  release  a  debt,  ib. 

or  assign  a  term  for  years  before  probate,  i'6.  *    * 

may  collect  and  secure  assets,  ib. 
receive  debts,  and  give  elTcctnal  receipts,  ih, 
may  issue  a  commission  of  bankrupt,  ib. 
may  issue  writ  and  arrest  debtor,  ib. 
but  in  strictness  cannot  declare,  ib. 
same  rule  prevails  in  equity,  516. 
ought  to  present  bills  or  notes  for  payment,  ib. 
and  give  immediate  notice  of  dishunor,  to  prevent  loss,  ib. 
next  of  kin  may  file  bill,  but  not  commence  action  before  adminislfmtioa 
obtained,  5l7. 

5.  Inventory  to  be  made  and  property  valued,  and  how,  ib. 

this  doty  enjoined  by  stat.  tt  Q.  8,  c.  5,  s.  4,  ib. 
dedaration  by  executors  of  particulars  of  assets,  in  lieu  of  inventory,  519. 
oath  tliereupon,  16. 
'  6«  Should  ascertain  state  of  debts  to  estate,  520. 
whether  sperate  or  desperate,  ib. 
and  endeavour  speedily  to  collect  the  same,  ib. 
if  neglect,  executor  personally  liable,  ib. 

7.  Should  advertise  for  debts  and  credits,  5tl. 

forms  thereof,  521,  522. 

essential  before  payment  of  sirap!e  contract  creditors,  521. 

and  more  so  before  payment  of  legacies,  ib, 

forms  of  advertisement,  1*6. 

8.  Should  obtain  Probate,  and  when,  522 
in  general  a  short  time  after  funeral,  ib. 

but  at  law,  sufficient  if  within  six  calendar  months,  ib, 

if  delayed  beyond  that  time,  penalty  £lUO,  and  £tO  per  cent  on 

amount  of  property  incurred,  ib. 
from  what  judge  or  court  probate  should  be  obtained,  523. 
what  constitutes  bona  notabiiio,  ib, 
and  where,  ib. 
,  for  what  sum  the  probate  or  administration  should  be,  ib. 
mandamus  lies  to  compel  grant  of,  when,  803,  806. 

9.  Of  obtaining  adrohiistration,  526.    See  Admnittratar. 

aiBdavit  for  that  purpose,  527. 
warrant  for  granting  same,  ib. 

10.  Should  collect  and  take  care  of  kssets,  528. 
reduce  assets  into  money  with  due  expedition,  ib. 
carry  on  trade  In.certun  cases,  529. 

as  to  complete  orders  on  hand,  ib. 
or  wind  up  the  concern,  ib.  , 

should  deposit  assets  in  bank  or  bankers'  hand8,wlien,  ib. 
but  not  mixed  with  bis  private  account,  and  wliy,  ib. 

11.  Should  prosecute  actions  anil  suits,  ib. 
expeditiously  to  prevent  loss,  f6. 

when  statute  pf  limDattons  t>egin8  to  run,  765,  766.  ** 

when  cannot  sue  for  torts,  529. 
when  otherwise,  in  equitv,  ib. 

12.  Should  resist  all  unfounded  claims,  5ic.  530. 

must  not  pay  bond  debts,  founded  on  illegal  con»ideratioiiS|  tfr. 

as  usury,  ib. 

or  given  for  fnturc  et>habltfltion,  ib. 

or  debt  contracted  by  widow,  in  the  name  of  testator,  ib. 
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optional  to  take  advantage  of  stat.  lim.  530,  782. 

but  equity  will  sometiniea  direct  tliat  defence  to  be  set  up,  590,  789. 

13.  >Vben  costs  allowed  (o  executor  or  adniini8trator»  531.  * 
would  be  when  action  bon&Jidt  brought  or  defended,  i6. 
but  not  where  misconduct  or  false  account  given  by  bin,  ih. 
if  false  plea  pleaded,  would  be  personally  liable  to  costs,  ib. 

but  costs  generally  allowed  out  of  the  estate,  uvAeu  guilty  of  miscon- 
duct, ib* 

14.  When  executor  should  not  snbmit  to  arbitrationy  539* 
or  compromise,  t6. 

or  give  time,  ib, 

Habilitv  of  executor  or  administrator  in  these  caies,  t6. 

15.  When  he  may  pay  all  creditors  equally,  ib, 

or  gife  a  preference,  543. 

when  and  now  to  prevent  preference,  545* 

no  preference  or  retainer  as  to  legatees,  552. 

16.  Should  at  all  times  be  ready  to  account,  ib. 

17.  What  are  assets  in  hands  of  executor,  i6. 

debtt  du«  to  estate  and  ehosa  in  action  are  not  till  received,  533. 

property  vested  in  trustee  for  others  is  not,  ib, 

though  li^l  interest  vested  in  him,  ib, 

lands  devised  for  payment  of  debts  and  legacies  not  kg^al  assets,  ib. 

18.  Conduct  when  executor  has  some  assets,  but  not  suflicient  to  pay  entire 

debt,  534. 
not  liable  to  costs  for  retaining  such  assets,  t6. 

19.  When  executor  may  legally  retain  for  debt  due  to  himself,  t6. 

mav  for  leasonable  funeral  and  testamentaiy  expenses  incurred  by  him,  ib, 

ana  debts  fegallu  paid  by  him  out  of  his  own  pocket,  ib, 

and  de6c  due  to  himself,  before  creditor  of  equal  degree,  ib. 

but  not  from  creditor  of  higher  degree,  ib. 

may  though  his  debt  barred  by  statute  of  limitatioos,  t6. 

but  cannot  gain  a  priority  by  retaining  in  case  of  legacies,  552. 

20.  The  order  in  which  executor  or  administrator  should  pay  debts  and  le- 

gacies, 535  to  553. 

1.  Funeral  expenses,  536. 

2.  Expense  of  proving  will  or  obt^ning  administration,  t6. 

3.  Deots  due  to  Crown  by  specialty  or  record,  ib, 
.    4.  Debts  secured  by  statute,  537. 

5.  Debts  of  record,  ib, 

6.  Recognizances  and  statutes  merchant  and  staple,  538. 

7.  Rent  and  covenants  and  contracts  of  tenants,  539. 

8.  Debts  or  other  unliquidated  demands,  540. 

9.  Simple  contract  deMs,  541. 

dimpidations  by  eccleuastical  person,  547. 

legacy  duties,  ib. 

specific  l^;acies  and  general  legacies,  548  to  652. 

21.  Executor's  power  to  give  a  preference  to  creditor  in  equal  degree,  543. 

22.  Of  controlliog  that  power  in  equity,  545. 

by  bill  filed  by  any  creditor  on  belialf  of  himself  and  others,  ib, 

23.  Legacy  duty  to  be  next  paid  out  of  assets,  547. 
before  payment  of  legacies,  t6. 

or  division  of  residue,  ib, 

if  not  paid  will  become  personal  debt  of  executor,  t6. 
and  of  legatee,  ib, 

if  executor  pay  legacy  without  deducting  it,  he  may  recover  same  from  Ic* 
gntee,  t6« 

24.  Payment  of  legacies,  548. 

of  securing  payment  of  legacies  and  residue,  551,  715. 

proceedings  on  administration  bond,  when,  552. 

no  retainer,  priority,  or  pfeference  amongst  legatees,  ib, 

25.  Remuneration  to  executor  for  trouble,  &c.  563, 
not  entitled  to,  unless  expesf  ly  bequeathed,  ib. 
therefore  the  law  gives  htm  widisposed'Of  residue,  t6. 
unless  contrary  intention  expressed  by  testator,  ib. 
executor  in  India  allowed  5/.  per  cent.  ib. 

executor  with  an  annuity  allowed  expense  of  collecting  rents,  ib, 
and  sometimes  expense  of  an  accountant,  ib, 
and  of  a  solicitor's  assistance,  ib. 
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but  not  for  carrying  on  tnde  as  ftumving  ptttner  Mid  eiecutor,  56J. 
bU  allowtAoe  of  iiil«««Bt  in  aome  ctses,  ib, 

26.  Distribution  and  ptyment  of  rasidne,  354. 
how  to  be  madov  ib, 

oonciae  advertisement  for  heir,  551. 

like  for  next  of  kin,  and  other  fbnns,  JiM,  565. 

decree  in  Recleaiattical  Co«rt»  817. 

more  complete  jurisdiction  in  Chancery,  815  to  817. 

suits  more  usual  in  Chancery,  ih, 

27.  Defending  and  bringing  actions,  555. 
who  to  sue»  ib, 

the  process,  tft* 

the  declaration,  ib, 

the  pleas,  &c.  556. 

the  evidence,  560. 

the  costs,  529  to  532,  558,  659. 

proceedings  against  executors  to  prevent  waste,  715,  716. 

proceedings  for  legacies,  distribution,  &c.  812,  815  to  817 « 

injunctions  by  legatee  to  prevent  waste,  715,  716. 

EXECUTOR  DE  SON  TORT. 

Qannot  retain  for  his  own  debt,  526,  535. 

and  takes  no  benefit  by  his  own  wrongful  act,  526. 

may  administer  assets  in  due  course  of  law,  ib. 

stands  in  other  respects  in  same  situation  as  lawful  ezecutor«  ib. 

may  perform  acts  of  humanity,  512. 

sucn  as  burying  deceased,  ib, 

providing  necessaries  for  children  of  deceased,  ih, 

or  for  his  catlle,  ib, 

EXPLANATION. 

requiring  one  of  ambiguous  assault,  562. 

or  suppMod  insult  or  slander,  ib, 

in  other  caaee,  664. 

form  of  letter  requiring  one,  ib, 

EXPOSURE. 

indecent,  40. 

EXTINGUISHMENT. 

what  words  sufficient  to  create  a  fresh  grant,  156. 

FALSE  IMPRISONMENT.    See  Impmonmcnt,  Habeas  Corpus, 
defined,  48. 

remedy  by  escape,  lescue,  or  prison  bieakingf  when  lawful,  633  to  639. 
when  by  a  third  person,  615* 
Habeas  Corpus,  when,  684  to  695. 

FALSE  PRETENCES.    First  Part,  Isdex  Faka  PttUMes, 
Botioee  of  bills  or  notes,  &c.  having  been  obtained  by,  445. 

FAMILY  ARRANGEMENTS,  67. 

defined,  ib, 

when  sustained  in  equity,  ib, 

agreement  to  divide  or  bequeath,  when  decrecdi  857,  (»)» (t)* 

FARM. 

defined,  160. 

FATHER,  61.    Sot  Parent  and  Child. 

FEE  FARM  RENTS,  228. 

FEE  SIMPLE.    See  Estate. 
estate  in,  245* 
by  what  words  created,  248. 

FEE  TAIL,  246.    See  K««<«. 

FELONY,  what,  14. 

what  not  a  felonious  taking,  131. 

when  felony  merges  or  only  suspends  civil  remedy,  10.  * 

difference  as  to  forcible  felonies,  with  respect  to  modes  of  defence,  &c,  589,  590, 

592. 
of  intended  lessee,  when  court  will  not  decree  a  lease  to  him,  844. 
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FEMALE  CHILDREN, 
canal  knowledge  of,  40. 
abduction  of,  ib, 

FENCES,  198.    See  if «rf^,  195  to  196. 
injuries,  not  repairing,  382. 

FEOFFMENT,  308. 

at  common  Uw  verbal,  bat  altered  by  statutes  against  frauds,  )92, 298. 
in  general.  308* 

FERRET. 

stealing  of,  not  larceny,  87  to  89. 

FIELD. 

term  defined,  160. 

FIGHTS  AND  CHALLENGES,  36.  ., 

bow  punished,  ib, 
how  prevented,  36,  672,  678. 

FINES  AND  RECOVERIES* 

alienation  by,  341.  . 

power  of  attorney  to  avoid  same,  and  proceedings  thcicen,  675,  576. 

entry  to  avoid,  and  ejectment  after,  744»  745. 

FINE,  COPYHOLD, 

not  within  statute  of  limitations,  764« 

FIRE. 

destruction  of  property  ottrchaaed  before  oeovtyanoe,  no  eicnse  for  nonpayment 

of  purchase  money,  846. 
alUir  as  to  purchase  deeds,  Uk 
ground  for  intended  lessee  refusing  to  accept  least,  il. 
when  no  ground  for  equitable  relief,  ik 

FISH  AND  FISHERIES. 

rights  to,  in  general,  189  to  193, 197,  224. 

form  of  notice  not  to  fish,  452. 

stakes,  &c«  may  be  placed  to  prevent  fishmg,  606. 

bow  protected,  87  to  89* 

stealing  of,  from  water  belonging  to  dwelling-house,  192, 193. 

in  general,  189  to  198,  224. 

fish  ponds,  193. 

navigable  rivers,  197, 198. 

several  fisheries,  free  fislung,  common  of  fiahery,  224. 

FIXTURES,  94, 161.    First  Part,  Index,  lUturei. 

FOLD  COURSES,  182. 

FORCIBLE  ENTRIF^  AND  DETAINERS, 
defined  and  dvil  temediesi  876 1»  877« 
criminal  punishments,  401. 
remedy  by  m  ctiy,  646, 647. 

FORFEITURiL    See  First  Part,  lakx,  FtfifsOiire. 
stipulations  for,  in  leases,  478. 

in  an  agreement  for  lease  and  ejectment  for,  474,  475. 

for  noimaymeni  of  rent,  480* 
demand  hs  landlord  to  create,  583. 

in  other  cases,  ib. 
wb»n  equity  will  rdieve  against,  290, 871^  B72. 

when  not,  in  case  of  rent,  482^  871, 872. 
owner  when  not  obliged  to  take  imaediate  advantage  of,  754, 

FOROERT.    First  ^lirt.  Index,  Farg^. 
notices  of,  448* 
in  general,  143.  * 

instrument  need  not  be  available,  i6. 
capital  punishment  when  taken  away,  ih. 

FORMEDON. 

when  statute  of  limitation  begins  to  Oftntit,  744, 747. 
from  time  right  first  descended  or  accrued^  744,  (i). 
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FORMS. 

of  license  to  many,  54. 

of  oath  on  application  for,  ib, 

of  publication  of  bann8>  55. 

of  certificate  of  publication,  ib. 

of  register  of  marriage,  ih, 

sugsested  terms  of  a  maniaffe  settlement,  58. 

of  dauie  in  apprentice  deed,  71, 

of  a  will  of  personalty,  111. 

of  words  to  continue  or  revive  an  extinguished  right,  156, 157,  214. 

of  table  of  distribution,  108  to  110. 

of  table  of  descent,  27a 

of  agreement  for  lease,  300. 

of  agreement  for  mortgage,  ib, 

of  a  will  of  land  and  personalty,  3€0. 

of  notice  not  to  trust  a  wife,  441. 

when  wife  has  absented  herself,  442. 

where  wife  still  resides  with  her  husband,  ib, 

not  to  trust  a  son  or  daughter,  ib, 

of  authority  of  agent  having  ceased,  443. 

of  public  notice  of  dissolution  of  partnership,  ib. 

of  private  notice,  445. 

not  to  give  credit  to  a  partner,  444. 

by  one  partner  to  another  of  intention  to  dissolve  partnership,  pursuant 

to  a  power  in  deed  for  that  purpose,  445. 
the  like  when  partnership  for  indefinite  time,  ib. 
that  partnership  will  expire  on  named  day,  &c.  ib. 
of  dissolution  as  to  one  and  of  new  firm,  446. 
of  dissolution  and  that  one  partner  will  continue  trade,  ib. 
that  bilb,  &c.  obtained  by  fraud,  448. 
of  forgery  of  acceptance  or  fraud,  ib, 
of  felonious  stealing  or  loss  of  bank  notes,  ib, 
where  bill  of  injunction  has  been  filed,  ib, 
of  apprentice,  &c.  illegally  absenting  himself,  450. 
not  to  trespass,  452. 

not  to  trespass  after  repeated  trespasses,  ib. 
not  to  fish,  ib. 

to  ascertain  any  event,  454. 
to  tenants  of  a  conveyance  fo  a  purchaser,  466. 
of  attornment  before  suit,  ib, 
by  a  mortgagee  not  to  pay  rent  to  mortgagor,  468. 
of  memorandum  of  acknowledgment  of  a  deposit  of  deeds  to  create  an 

equitable  mortgage,  469. 
of  an  equitable  mortgage  by  mere  deposit  of  title  deeds,  470. 
by  the  trustee  of  a  term  for  securing  an  annuity  to  pay  him  the  rent  for 

satisfaction  of  arrears,  &c.  471. 
to  quit  by  landlord  to  tenant  from  year  to  year,  483. 
by  agent  for  landlord,  484. 

by  landlord  when  commencement  of  term  donbtftdi  ib. 
the  like  more  general,  ib. 

by  a  joint  tenant  to  determine  tenancy  of  a  moiety,  ib, 
by  tenant  from  year  to  year,  of  intention  to  quit,  ib. 
oy  agent  to  determine  composittion  for  tithes,  ib. 
pursuant  to  agreement  in  printed  demise  of  a  public  house, 

signed,  &c.  485^ 
by  a  landlord  to  determine  lease  at  end  of  first  seven  years,  ib. 
by  carrier  before  11  Geo.  4,  and  1  Wm.  4,  c.  68,  487. 
another  foim,  ib. 
at  a  wfl^on  oflice,  stating  what  extra  chaige,  when  certain  articles  sent 

are  of  more  than  101.  value,  490. 
on  a  card  by  waggon  carrier,  491. 
sttgeested  fonn  of  agreement,  stipulating  for  a  lien  and  for  a  power  of  sale,  492. 
the  like  for  a  general  lien  and  power  of  sale,  493. 
of  notice  that  com  bought  is  ready  for  ddiveiy,  and  request  to  take  away  the  tame 

or  diat  it  will  be  resold,  496. 
of  request  to  execute  counterpart  of  lease,  496. 
of  demand  of  payment,  r6. 
of  dishonor  of  inland  bill,  501. 
of  notice  of  nonpayment  of  a  bill,  &c.  502. 
full  form  of  same,  ib. 
of  written  notice  of  a  tender,  508. 
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of  second  notice  or  request  in  abof  e  eaaes,  510. 

of  executor's  declaration  of  assets  as  in  lieu  of  inventory,  518. 

of  executor's  account  upon  oath  thereon,  and  auMxed  to  declaratioDf  519. 

of  general  notice  on  behalf  of  executor  to  pay  debts,  &c.  521 . 

like  more  concise,  522. 

like  under  a  decree,  tft. 

of  executor's  oath,  525. 

of  affidavit  to  obtain  administration,  5t7i 

of  warrant,  granting  administration,  i6. 

of  advertisement  for  an  heir,  554. 

like  for  next  of  kin,  ib, 

like  for  next  of  kin  and  heir,  porsnant  to  decree,  555. 

of  letter  in  case  of  ambiguous  slander,  564; 

of  demand  of  a  wife,  child,  &c.  illegally  harboared,  565. 

of  demand  of  goods,  &c.  to  precede  a  conversion,  566. 

notice  of  a  tree  having  been  blown  down,  and  of  intention  to  remoye  same,  569. 

notice  to  Iremove  a  nuisance,  or  that  tlie  party  will  himself  remove,  570. 

of  demand  of  possession  by  landlord,  on  stat.  1  Geo.  4,  c.  87,  s.  1,  578. 

entry  upon,  and  demand  of  possession  of  land,  &c.  or  to  prevent  the  operation  of 

the  statute  SI  Jac.  1,  c.  16,  s.  1,  573. 
power  of  attorney  to  make  entry  to  avoid  a  fine,  575. 
entry  and  demand  thereupon,  .576* 
memorandum  of  the  entry,  ib. 

of  party's  oath  of  a  partial  demolition  and  damage  to  goods,  580. 
of  an  examination  before  a  justice,  581. 
justice's  memorandum  of  party's  readiness  to  be  examined  on  oatli  and  entering 

into  his  recognisance,  581. 
of  a  recognisance  to  prosecute  for  such  felony,  ift. 

of  justice^s  notice  of  nis  having  entered  into  a  recognisance  to  prosccote,  t6* 
of  noUce,  daimiug  return  of  goods  from  an  infant,  588. 
of  notice  to  an  indemnifying  party,  584. 
of  notice  of  traps,  &c.  Iiaving  been  set  on  grounds,  609. 
of  a  notice  of  having  removed  an  obstruction  to  an  ancient  window,  and  where 

materials  are  deposited,  651.  z 

of  notice  of  having  distrained,  &c.  cattle  damage  feasant,  659. 
of  notice  of  distress  under  S  W.  &  M.  sess.  1,  c.  5,  s.  2,  and  of  having  impounded, 

&«•  under  li  Cto.  3,  c.  19,  s.  10,  66^ 
of  having  distrained  growing  crops,  on  It  Geo.  8,  c  19,  s.  8,  664. 
of  a  dutress  for  the  arrears  of  a  rent  charge,  with  express  power  of  distress,  ib* 
information  before  justice  to  reootre  sureties  for  keeping  peace,  679. 
of  commitment  thereupon  for  refusing  sureties,  ib, 
articles  of  peace  exhibited  at  sessions,  Clerken well,  Middlesex,  i6. 
of  stating  the  threats,  &c.  680. 
articles  of  the  peace  by  a  wife  against  her  husband,  ib, 
of  articles  of  the  peace  at  the  Surrey  sessions,  on  parchment,  681. 
articles  of  the  peace  by  a  wife  against  her  husband,  in  K«  B.  ib. 
of  written  request  to  judge  to  issue  au  habeas  corpus,  691. 
to  restrain  working  colliery,  &c.,  render  account,  and  deliver  up  possession,  7$4. 
writ  of  injunction  to  stay  cutting  of  trees,  or  other  waste,  727. 
writ  of  ne  exeat  regno,  733. 

FOUND  COMMUTING. 

explanation  of  term,  in  power  of  apprehension,  617. 

offender  quickly  pursued,  wlien  may  be  apprehended,  ib. 

when  he  may  under  vsgrant  act,  623.  - 

when  he  may  not  under  malicious  injury  act,  624, 6€5« 

when  he  may  upon  quick  porsnit,  625. 

when  apprelienuon  not  le^,  628  to  630. 

FOWLS.    Seciliitmiib. 

poisonfaig,  actionable,  137. 

semhle,  punishable  under  general  clause  in  malicious  injury 'act,  7  &  8  Geo.  4,  c.d0, 

s.  24. 
dog  can  only  be  killed  while  in  the  act  of  destroying,  598. 

FOXHUNTING. 

though  tolerated,  illegal,  612. 
hunters  may  be  warned  off,  like  other  trespassers,  t^. 
roaster  or  huntsman  liable  for  aggregate  damage/  ib. 
though  he  himself  do  not  trespaM*  ib. 
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FRANCHISE,  ttU 

injunction  to  prevent  distorbiaoe  of»  Ttfl,  Tf4> 

as  an  ancient  ferfTf  7f4. 

or  landing  pfaoa  for  goods,  H. 

FRAUD.    See  Index  to  Part  I.,  421. 
notices  of,  446  to  450. 

possession  of  personalty,  when  not  firaadolent,  400,  467. 
at  law  umbU,  do  not  take  case  out  of  atatuUs  of  liMilafioDSf  7Gff« 
preferable  to  proceed  in  eqaity ,'  and  why,  766*  779, 786* 
what  bill  shoald  charge,  779. 
induces  court  to  refuse  decree  for  specific  perfbrmaiicei  833,  834« 
misrepresentations,  833> 

for  obtaining  a  sale,  834. 
in  obtaining  an  agreement  for  a  lease,  ib, 
when  or  not  material,  853  to  837. 
concealment  when  or  not  material,  837, 838. 

FRAUDULENT  CONVEYANCES. 

in  fraud  of  cieditors,  oontmrj  to  13  SUa.  c.  S,  930* 
i»  fraud  of  perchasers,  eontiary  to  t7  Ells.  e.  4k  58t. 

FREE  FISHERY,  9t4.    Sc^  FUh  mml  Fithcritt. 

FREEHOLD.    See  Part  First,  Indu,  FmkM. 

FREE  WARRENS)  ttS. 

FRIENDS. 

interference  of,  when  jostiflablc,  614,  615. 

FRUCTUS  INDUSTRIALES,  9t. 

FRUIT,  93. 

protected  from  larceny  and  ntlkloas  injuries,  93,  94^  410,  411. 

FUGITIVE  DEBtOR. 

proceed iDg  agunst,  735. 

FUNDS,  96,  97.    Set  SUfck, 
property  in,  96, 97. 

FUNERAL  EXPENSES. 

amount  of,  should  not  exceed  fO^  if  deceased  iDiolTentj  514» 
if  otherwise,  according  to  his  rank,  ti, 
executor  or  administrator  may  retain  for,  534, 

GAME  ACT.    See  lit  Gaaw,  Harm,  Night  Poteldng,  IVvtrrMS,  W^rrau,  In  Index  to 
Part  First,  4tt. 
apprehension  of  offenders  found  trespassing  under,  6f7. 

GAOL,  173. 

building,  how.  for  prohibited,  ik 

GARDENS  AND  ORCHARDS,  177. 

offences  in,  bow  punishable,  177, 178. 

GAZETTE. 

notices  in,  when  effectual,  444* 

GIFTS  AND  GRANTS, 
to  children,  65, 66. 

title  by,  in  general,  to  personalty,  104. 
of  personalty,  104  to  108. 
of  real  property,  309. 

GIVING  TIME.    See  Laehes. 

when  executor  or  administrator  may  gi^e  time,  53f . 

GLEB9  LANDS,  163. 

riglits,  injuries  and  remedies,  164. 

cannot  he  charged  by  annuity  nor  extended  Mnder  elegit,  tfr. 

GOOD  BEHAVIOUR,  672.    See  Suretiet  of  Peuce. 

GOODS  AND  CHATTELS, 
what  are,  89. 

what  pass  under,  in  a  will,  90. 
demand  of  restoration  of,  before  oommencing  pracMdiDgi#  66&» 
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GOOD-WILL. 

contracts  fur  sale  of  and  relating  to,  vrhen  orrot  tpedficaHy  enforced,  8^8,  869. 

GRANTS  AND  GIFTS,  309.     See  Gifts  and  Grants. 
of  personalty,  104  to  108. 

equitable  interest  in  personalty,  distinctions,  365. 
of  real  property,  S09. 

GRANl^  OF  KING,  S41. 

GEIASS,  NATURAL,  9«. ' 

not  emblements,  ib, 

GROUND. 

adjoining  or  belonging  to  a  dwellingrboose,  178,  179. 

GROWING  CROPS,  91. 

GUARANTEES,  1«6.     See  htdei.  Part  First,  titles,  Guaranteei,  Cofitract,  Surety, 

GUARDIAN.     See  First  Part,  Index,  titles.  Guardian,  Parent  and  CAi7d,425. 
may  legally  detain  clotlies  of  ward  eloping,  617. 
may  recover    possession  of  ward  by  petition,  without  filing   bill,  788.       See 

Injunction,  70?. 
how  to  constitute  a  child  ward  of  court,  810,  702,  n.  (o). 

HABEAS  CORPUS.    See  Jmpritonmetit. 
enactments  of  statutes,  684  to  687. 
summary  relief  from  imprisonment  by,  684  to  695. 
any  one  may  obtain  writ  of,  684. 
whether  imprisoned  legally  or  illegally,  ib, 

except  in  cases  of  treason  or  capital  felony  plainly  stated  in  commitment,  685. 
returnable  immediately  before  cbanceMor,  ib, 
or  Court  of  King's  Bench  In  term  time,  ib, 
or  jadges  or  barous  in  mcation,  ib, 
who  may  issue  writ  of,  ib. 

affidavit  to  obtain,  roust  show  reasonable  ground  for  issuing  it,  686,  687. 
if  judge,  &c.  refuse  writ,  penally  500i.,  686. 
even  if  refusal  proceed  on  honest  doubt,  ib, 
by  81  Car.  2,  c.  2,  writ  to  be  obeyed  immediately,  it, 
mode  of  obtaining  writ,  ib. 

1>y  56  Geo.  3,  c.  100,  may  be  issued  in  vacation,  tfr. 
who  may  obtain  it,  689. 
alien  enemy  cannot,  ib. 
but  other  alien  may,  ib, 

person  committed  for  contempt  by  House  of  Lords  or  Commons  cannot|  ib» 
nor  if  committed  by  rule  of  court,  i6. 
person  illegally  imprisoned  iu  madhouse  may,  ib. 
seaman  improperly  impressed  may,  ib, 
married  women  may  when,  ib, 
or  person  on  her  behalf,  690. 

when  husband  may  bave  writ,  ib,  '  , 

when  an  infant  child  may,  ib, 
or  father  on  behalf  of,  ib, 
on  behalf  of  apprentice,  70,  690. 
roaster  on  behalf  of  apprentice,  when  not,  690,  691,  700. 
practical  proceedings  to  obtain  writ  of,  691. 

form  of  written  request  to  judge  to  Issue,  ib, 

prwetki  practice  on  applicatioti  to  Ckoneeilor,  694* 

practice  of  discharging  a  party  on  summary  application,  ib. 
a  parent  or  guardian  may  enforce  reitoration  of  his  ward  by  petition,  witli^ut  filing 
a  bill,  788,  n.  (6). 

how  to  constitute  an  infant  a  ward  in  chancery,  70S,  o»  (o). 

HARBOURING. 

demand >of  wife,  child,  apprentice  or  servant  before  action,  565, 

HARBOURS  AND  PORTS,  200. 

HARES,  89.     See  Index,  first  part.  Game,  Animals, 

HARE  WARREN.    See  Game,  AninuOs. 

HAY-BOTE,  260. 

HEALTH,  42.    See  Nuisances. 

injuries  to,  and  remedies  In  general,  42^  43.    Sec  further  Atudytical  Table, 
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HEALTH— (fwitiifMftL) 

mala  pro^ti  and  remedies,  4f ,  43. 

selling  stale  beer  as  foreign  wine,  6  Mod.  301 ;  but  see  t  Barr.  1125,  and  Biim*s  J, 
tiL  C&eat. 

HEDGE-BOTE,  «60. 

HEDGES,  FENCES  AND  DITCHES,  Indtr,  part  first,  Htdget,    See  Baundarm. 

HEIR,  «76,  278.    See  Descent,  276. 
derise  to,  bow  it  operates,  965. 

HEIR  LOOMS,  95. 

should  be  preserved,  512. 

not  to  be  applied  in  paj^ment  of  debts,  ib, 

nnlesii  defiaeocy  of  assets,  ib* 

bow  specific  delivery  of,  enforced  in  equity,  855. 

HERBAGE,  prima  tonitira,  ^c.  181. 

HERBS,  93. 

HEREDITAMENTS,  153. 

defined,  and  what  that  term  comprehends,  153. 
deviie  of,  wlien  does  not  pass  the  fee,  159. 

HERIOT. 

distress  or  seisure  for,  665. 

HIGHWAYS,  200.    Se»  Mandamus. 

HOMICIDE,  33.    See  Mttrdet,  Index,  part  first 

when  homicide  or  an  inferior  injoiy  is  justifiable,  589,  &c. 

when  killing  amounts  to  manslaughter,  ib, 

no  prevention  of  crime,  which,  if  completed,  would  amount  to  felony,  ib, 

the  resisted  felony  must  have  been  of  a  forcible  nature,  590. 

any  one  may  interfere  to  prevent  it,  ib. 

where  homicide  or  inferior  injury  justifiable,  in  defence  of  * 

1.  Person,  589  to  597. 

2.  Personal  property,  697  to  599. 

3.  Real  property,  599. 

HORSES,  131, 133, 137.    See  Animals,  and  Hones,  Index,  part  first. 

HOSTILITIES,  ANTICIPATION  OF. 

preliminaiy  steps  to  be  taken  before,  561  to  585. 

HOUSE,  167, 168.    See  Burglary,  Dwelling-hmae,  Messuage. 
.    may  be  broken  open  to  prevent  murder,  590. 
may  be  pulled  down  though  a  neighbour's  fall,  653. 

HOUSE-BOTES,  259. 

HOUSE-BREAKING.    See  Biirg(at^. 

in  day-time  no  longer  punishable  capitally,  2  &  3  Wm.  4,  c.  62, 132. 

HUNDRED,  137.    See  Index  to  part  first,  tit.  Hundred. 

when  liable  for  fdonious  and  tumultuous  damage  to  personalty,  137. 

f  to  realty,  41 1. 

destmctionof  what  buildings,  172, 173,410. 
proceedings  against,  to  be  observed,  576. 
person  damnified  (or  servant)  must  make  oath  and  sobmii  to  be  examined  vrithin 

seven  daj^,  577.  . 
and  enter  into  recognisance  to  prosecute,  t6. 
the  seven  da^  eidusive  of  day  of  damage,  578. 
before  what  justice  the  examination  to  be  taken,  t6. 
his  liability  in  case  of  refusal  upon  proper  request,  tfr. 
who  to  be  examined,  578, 579. 
the  oath,  579. 

suggested  form  of,  580. 
the  examination,  ib, 

suggested  foim  of,  581. 

form  of  memorandum  by  justice  of  party's  readiness  to  be  examined  and  enter 

into  recogniance,  ib, 
form  of  reco^pixance,  ib. 

form  of  justice's  notice  of  party  having  entered  into  recognizance  to  prose- 
cute, ib. 
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HUSBAND  AND  WIFE.    See  Index  to  part  first,  tit.  Hwband  and  Wife,  423. 
,  right!,  duties,  and  liabilities  of,  53. 
notice  by  husband  not  to  trust  ^fe,  441; 
demand  of  wife  when  harboured,  565,  566. 
demand  of  goods  purchased  by  a  wife  where  husband  has  not  affirmed  contract, 

582. 
articles  of  peace  against  husband,  681  to  684. 
suit  in  Ecclesiastical  Court  for  cruelty,  684. 
divorce  on  account  of  cruelty,  f6. 
injunction  relating  to,  702. 
compelling  maintenance,  806. 

suite  for  legacies,  815  to  818.  • 

coverture  of  either  party,  when  or  not  ground  for  refusing  spaeiiic  perCinmance> 

826,827. 
restitution  of  conjugal  rights  specifically  enforced  in  Spiritual  Courts,  788, 789. 


but  contract  to  mariy  not  specifically  enforced,  788. 
marriage  articles  specifically  < 


decreed,  850. 

IGNORANCE. 

when  it  afiects  validity  of  contract  and  prevents  decree  of  specific  performance, 
833. 

ILLEGAL  DAMAGING 

of  personal  property  of  a  civil  or  criminal  nature,  135. 

ILLEGAL  DEI'ENTIONS,  185. 

ILLEGAL  IMPRISONMENT.    See /mprt80Hm»it. 
compensation  for,  49. 

ILLEGAL  TAKINGS, 
of  personal  property,  180. 

IMPRISONMENT,  auu,  tit  FaUe  Imprisonment,  see  poU,  Habeas  Carfmt,  (Indtx  to 
part  first,  like  title),  Impriaonrnent,  MahcioHS  Arrest,  Prosecution,  Habeas 
Corpus* 

considered  by  Lord  Holt  a  provocation  to  all  mankind,  and  therefore  third  persons 
may  interfere,  615. 

when  strangers  may  interfere  to  prevent  unlawful,  ib, 

when  lawful  to  resist,  633  to  635. 

when  not,  ib, 

of  the  necessity  for  submitting  to  lawful  impiisonroenta  637, 

the  imphidence  of  resistance,  638. 

of  habeas  corpus  to  relieve  from,  684  to  695.    See  Habeas  Corpus^ 

discharge  from,  upon  summary  application,  694,  695. 

IMPROVEMENTS. 

defined,  174.  * 

when  not  removeable,  ib. 

INABILITY  OF  VENDOR.    See  Vendor  and  Purchaser,  Specific  Perfarmane: 

INADEQUACY  OF  PRICE. 

when  prevents  bill  for  specific  performance,  838. 

INANIMATE  MOVEABLE  PERSONAL  PROPERTY,  89. 

INCLOSURES. 

from  waste,  to  whom  belong,  237,  238,  751,  752. 

INCORPOREAL  PROPERTY. 

titles  or  modes  of  acquiring  an  interest  in,  272, 274. 
civil  injuries  to,  in  general,  and  remedies,  393  to  400. 
criminal  injuries  to,  412,  . 

INCORPOREAL  REAL  PROPERTY.    See  Index,  Part  I.,  same  title. 

INCUMBRANCES  ON  LAND, 
deeds  to  charge  and  discharge,  328. 

INDECENT  EXPOSURE  OF  PERSON,  40. 

INDEMNITY. 

of  guarantees,  129.  ' 

notice  to  party  indemnifying,  when  advisable,  497,  (x). 
,        form  of  notice,  584. 
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tender  o(,  when  and  how  to  be  made^  605. 

injunction  ^iita  timet,  715. 

Kow  peribrmance  of  coatraot  to  indemn{i|^  enfbrce^,  85&. 

INDICTMENT. 

times  for  prosecution  of,  764. 
when  preferable  to  indict  for  injury  to  peMe«,  41. 
when  should  show  chattel  unfinished,  85,  86i 

dead,  86. 

INFANTS. 

carnal  knowledge  of  female,  40. 
'  aftdtedoB  of,  ib^ 
demand  of  leoods  obtained  hf,  562. 
operation  ofstatute  of  limitations  in  cases*  of  infanrjr,  74d. 
laches  of  executor  when  affects  infant  in  equity,  776. 
when  of  full  age,  ib*  ^ 

§uits  for  legacies,  81^. 

infancy  of  either  party  ground  for  refusing  specific  performance,  825. 
inability  to  contract  as  respects  suits  for  specific  perfonaaaoey  ib. 


INFERIOR  COURTS  AND  Jtri>OES  THEREOF.    nt$ 

mandamtu  lies  to  compel  justices  of  the  peace  aad  aliiar  MMtenal 

perform  duties,  795. 
wnt  issues  to  compel  justice's  to  give  j^gnMnt  <nr  te  i&kfiiutA 
to  hear  an  application  of  journeymen  millers  to  make  a  lala,  t^, 
or  hear  any  other  matter  required  by  statute  to  hear,  t6. 
to  hear  compl&int  respecting  nonpayment  of  a  churck  fata,  ib, 
to  sheriff  to  compel  liim  to  enter  plaint  in  repletin,  ib. 
to  justices  to  make  comMMatio*  t&  skerMTin  Nev  of  abelishBtt  gsd  Itm,  7ti. 
(6  comnrisslofliers  of  baMmpt  (o  iasw  tMk  wutwm.  tor  fifthai  4xaii<itwii»  ib, 
to  arbitrators  under  canal  act  to  appoint  umpire,  ib. 
to-a  visHorio  bcrtir  «A  appetf  Md  ffim  jldgmubf  ib^ 
to  compel  inferior  court  to  give  judement,  ib. 
but  not  to  grant  a  new  trial  anltsa  Nrtotr  one  i  mMkft  ib* 
to  a  canal  company  in  a  local  act  to  assess  vKtaa  «f  iMd  Mha*  hf  Amii,  ib, 
but  not  unless  application  made  in  reasonable  time,  ib. 
may  be  issued  to  wmpiA  jtiaHftfli  ta  aila#  aaytasto  airilaiie4  bj  afprihnl 

parish,  i&. 
also  lies  to  compel  wtadbn  &I  a  (MOege  M  aflia  carptraila  tmb  ta'a*  moth  in 

Chancery,  ib. 
but  will  not  be  granted  unless  act  required  to  be  done  clearly  within  the  act,  or 

duty  to  be  penormed,  ib. 
nor  to  perform  act  subjecting  justices  to  an  action,  tfr. 
not  to  dismiss  an  appeal,  ib. 
or  ta  leb^ar  tn  ftppeal  after  iadipnent  at  sesnona^  ib. 
would  be  otherwise  if  no  judgment  given,  tfr. 
nor  to  compel  justices  to  come  to  a  particular  pietdfbad  imMottt  i^. 
but  lies  when  justices  at  sessiMH  dacadad  tilay  na4  ao  jurildMaa  wImb  they  katL 

and  so  dismissed  the  apMal,  tfr, 
will  not  issue  to  compel  IM  feh^Atig  at  aii  flpped,  Uf. 
will  not  lie  to  review  a  decision  on  ground  that  a  wrong  decisioD  htA  Imn  CHUi 

to,  797. 
nor  if  a  party  had  omitted  to  give  any  notice  of  appeal,  ifr. 
will  not  lie  to  compel  justices  to  proceed  upon  all  otdtr  of  rettofil  nMtik  fligr 

had  previously  by  order  suspended,  tfr. 
nor  to  proceed  where  they  legally  coald  not  da  M,  lfr« 
nor  to  regolate  the  practice  of  the  quarter  sessions,  ifr# 
unless  h  maatfestly  appear  ;wron^  or  unjasti  tfr* 
nor  to  compel  a  bishop  tu  state  his  reasons  tor  refusing  fo  admit  ft  pftrfy  as  d^paCy 

register,  tfr. 
nor  to  compel  mayor  of  a  town  corporate  to  pfopoia  a  melailra  hr  laptaliag  car- 
tain  bye^laws,  ifr. 
when  justices  have  discretionary  power  court  of  K.  B.  will  not  interfere,  tfr. 

INFORMATION.    See  Criminal  Infrnnatian. 

INFRA  DIONUATEM. 

application  of  rule  in  equity,  823. 
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JNH£RITANC£,  245.    See  Index,  Part  I.  Inheritance,  Fee  Simph,  IBtUte. 

INJUNCTION,  PREVENTIVE  REMEDY  BY.    See  fully  post,  Specific  Per- 
fcrmance,  and  aee  /ij/uncd'mi.  Index,  Parti, 
general  points,  44,  64, 139  to  141,  375,  391,  395. 
eztensiTe  jurisdiction  in  Court  of  Equity  by,  606  to  734. 
granted  in  general  to  prevent  irreparable  injury,  696. 
ID  effect  an  iDJnnction  may  operate  as  a  decree  of  specific  performance  and  ii|- 

stanoes,  862. 
general  outline  of  cases  when  court  interferes,  696. 
no  injunction  directly  to  prevent  crime  or  libel,  697. 
but  collaterally  Court  of  Equity  notices  crimes,  697  to  699. 
'  the  practice  in  obtainingnujunction,  700. 
bill  and  prayer,  ib. 
filing  bill,  ib» 
affidavits,  t6.  . 

motion  ex  parte  in  tenn  time  for  injunction,  ib, 
in  vacation  in  case  of  waste,  723,  724. 

petition,  affidavit,  and  motion  incase  of  v^aste  in  vacation,  700. 
pending  proceedings  at  law  do  not  prejudice,  701. 
cflect  (H  injuDction  and  nroceeding  for  contempt,  ib. 
particular  cases  in  which  Courts  of  Equity  win  in  general  grant  or  refuse,  ib, 

I.  As  lespects  the  Person,  t^. 

1.  Absolute  righU,  702. 

2.  Relative  rights,  ib. 

between  parent  and  child,  ib. 
between  guardian  and  waid,7ut,703* 

II.  Relatb^  to  Penanal  PrcpaHyt  704  to  7iil. 
#  1.  Agamst  partners,  704. 

2.  Against  agents  or  attomies,  705. 

3.  To  restrain  negociation  of  bills,  &c.  706. 

consideraUons  Wore  applying  for,  709 ;  and  see  Bnfont  v.  Buek, 
4  Russ.  R.  1. 

4.  To  deliver  up  deeds,  709. 

5.  To  compel  delivery  of  a  proper  seonrity,  710.     . 

6.  To  prevent  breaches  of  conUact,  71 1  to  7 14,  note  (s). 

7.  To  prevent  breaches  of  confidence,  &c.  714. 

8.  To  prevent  improper  payments,  sales,  &c.  716. 

9.  Qiaia  timet  to  prevent  loss  or  inconvenienoe,  ib. 

10.  To  prevent  waste  by  executor  or  administrator,  716. 
U.  To  prevent  sailing,  &c«  of  ships,  717. 
12.  To  prevent  piracy  of  coppght,  718, 139«  141. 
to  restrain  other  imitations,  721. 

III.  Relating  to  Real  Property,  721  to  731. 
will  be  granted, 

1.  To  preserve  boundaries,  722. 

2.  To  prevent  wasteful  trespass,  722, 375. 

to  prevent  disturbance  of  a  frandiiae,  724. 

3.  To  compel  perfoimanoe  of  lawful  works  in  the  least  injurious  man- 

*  ner,  725.  ' 
*      4.  To  quiet  possession  and  bilk  of  peace*  726, 37.S. 

5.  To  prevent  waste,  726, 391. 

6.  To  prevent  nuisances,  727. 

1.  Private,  727, 395. 

2.  Public,  729,  395. 

IV.  Injunctions  relating  to  suits,  731 

1 .  Bills  and  writs  of  ne  exeat,  ib. 

form  of  writ,  733. 

2.  Bills  to  perpetuate  testimony,  ib 

INJURIES.    See  Index,  Part  I.  tit  InjurUs, 

precautions  to  prevent,  before  inception  of,  435  to  561. 
preliminanr  ste]M  before  actual  hostilities,  561,  585. 
remedies  for,  without  legal  assistance,  585  to  669. 

by  legal  assistance  to  prevent,  66Slto  736. 

by  legal  assistance  tpecijically  to  remedy,  787  to  871. 

INSOLVENCY. 

of  intended  lesseff  when  no  decree  of  specific  performance,  844. 
title  to  personalty  under  insolvent  acts,  108. 

3n2 
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INSOLVENT  ACT. 

proceedings  for  compensation,  872. 
sUtute  7  Geo.  4,  c.  57  ;  1  W.  4,  c.  38.. 
tide  to  personalty  under,  108. 

INSPECTION  OF  COURT  ROLLS,  &c. 

INTEREST. 

when  to  be  paid  or  not  by  purchaser  or  auctioneer,  865  to  868. 
at  rate  of  4/.  per  cent  when,  867,  868. 

INTEREST  IN  REAL  PROPERTY.    Same  title.  Index.  Part  I. 

INTERESTS.    See  Index,  Part  I.  tit.  Tnteretts. 

INTERMIXTURE. 

when  owner  may  take  the  whole,  642. 

INTOXICATION. 

when  ground  for  refusing  specific  performance,  827. 

IRREGULARITIES, 

within  what  time  to  be  objected  to,  785. 

JOINT  TENANTS  AND  TENANCY.    See  those  titles.  Index,  Fint  Part. 

JOINTURES. 

not  lost  by  adultery,  57. 

suggestions  relating  to,  58. 

tiUe  acquired  by,  329. 

marriage  articles  specifically  enforced  in  equity,  850. 

JOURNEYMAN. 

notice  of  his  having  absented  himself,  449, 

JUDGMENT. 

title  to  personalty  by,  104. 

necessity  for  docketing',  >fr. 

on  foreign  attachment  no  priority,  ib.  *  « 

enforcing  payment  of,  in  equity.  870. 

JUSTICE  OF  THE  PEACE.    See  Apprehenam,  Inferior  Ctmrtt,  Warrant. 
recent  incre^ed  jurisdiction  of,  17,  18,  22,  23. 
summary  jurisdiction  of,  22,  23. 
when  goods  taken  injured,  131. 
injury  to  a  dog,  625. 

his  jurisdiction  in  claims  for  damage  by  rioters,  576     See  Hundrtd. 
in  cases  of  lunacy,  670. 
in  ^aaes  of  felony,  672. 
or  misderoeanont,  t^. 
to  prevent  breach  of  jpeace,  672,  673. 
to  prevent  prize  fights,  673. 
in  apprehending  supposed  offenders,  ib. 
in  lequiring  sureties  to  keep  the  peace,  &c.  674  to  €84. 

rorms  of  information  to  obtain  before,  679. 

commitment  by,  for  refusing,  tfr. 

articles  of  the  peace,  679  to  €81 . 
limitation  of  actions  against,  24  609.  2,  c.  44,  s.  8,  743,  771  to  774. 

decisions  on  the  act,  772,  773. 
summary  proceedings  before,  within  what  times,  784,  785. 
mandamus  to  sign  a  poor  rate,  802. 

KING. 

when  bound  by  limitations  as  to  real  property  corporeal,  9  Geo.  3,  c.  16,  747, 

748,  n.  (c). 
when  bound  by  limitations  as  to  incorporeal  rights,  2  &  3  Wm.  4,  c.  76,  754, 756, 

748.  n.  (c). 
when  bound  by  customs  and  piescriptions,  745,  746. 

KING'S  GRANTS, 
alienation  by,  341. 

LACHES      See  LimitatiM,  Slatulei  of.  Time. 
in  giving  notice  of  claims,  568,  n.  (d). 
in  giving  notice  of  dishonor  of  bills,  499  to  505. 
other  notices.  441  to  586. 
the  limitation  of  actions  by  statute,  736  to  76. 
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LACH£S~(ctffitiiitiM<.) 

qon-uwr  for  twenty  years,  consequences  of,  757,  758. 

not  litieating:  interruption  of  fight  within  six  years,  consequences,  i6. 

general  consequences  of,  785,  786. 

what  01  not  prevents  decree  t>f  specific  performance,  847  to  849. 

LAND,  179.    See  Index  to  First  Part,  lit.  Land, 

boundaries  of,  455,  456,  195,  196.    See  B<mudarie$. 
exercising  acts  of  ownership  upon,  repeatedly,  456,  757,  758. 
entry  and  demand  of  possession  of,  57  i« 
form  of  entry  and  demand,  673. 

LANDLORDS  AND  TENANT.     See  DiUressts,  and  Ut.  UndU^rd  and  Tenant, 
Index,  Part  First. 

1.  Precautions  by  landlord. 

as  to  boundaries,  455,  456,  195,  196. 

inclosure  from  waste  adjoining,  237. 

precautions  to  be  observed  by,  in  general,  471,  293, 294,  300. 

suggested  ^preliminary  agreement  between.  472,  294,  300. 

what  only  an  agreement  for  a  lease,  474,  475. 

form  of  agreement,  300. 

when  ejectment  lies  for  breach  of  stipulation  in,  474,  475. 
what  a  lease,  474. 
suggested  terms  of  a  lease,  475  to  480. 

other  proper  terms  suggested, 
provisoes  of  re-entry,  478. 

epedieocy  of  securing  recovery  of  possession  by  warrant  of  attorney,  479. 
precautions  by  landlord  after  lease  executed,  4i90. 
now  to  compJete  a  forfeiture  by  nonpayment  of  rent,  t6. 
of  obtaining  a  disclaimer,  482. 
of  notices  to  quit,  483  to  486. 

forms  of,  483  to  485,  and  see  Fermi. 

2.  Precautions  by  tenant. 

when  entitl^  to  examine  lessor's  title,  472,  n.  (d), 
ascertaining  that  incumbrances  have  been  discharged,  483.       » 
when  to  insure,  485,  486. 
tender  on  land,  486. 

LARCENY.    See  Index  to  Part  L,  Fthny  and  EmheizUment, 

LEASEHOLD.    See  Index,  First  Part.  Larceny. 
interest,  distinction  between,  and  freehold,  244. 
for  years,  how  created,  252. 
right  of  voting  for  members  of  parliament  in  respect  of,  264. 

LEASE  AND  LEASES.    See  Landlord  and  Tenant,  and  Index  to  Part  First,  tit. 
Leaset,  Leasehold. 

how  to  be  framed  in  general,  458^  459. 
what  a  lease,  474. 

what  only  an  agreement  for,  ib. 
suggested  terms  of  one,  475  to  479. 

when  omission  to  Hx  rent  will  not  prevent  specific  perfurmance,  831. 
form  of  notice  to  determine  one  at  end  of  first  seven  years,  485. 
when  agreement  for,  specifically  enforced,  844. 
when  not,  if  intended  lessee  has  become  insolvent,  ib,  * 

has  broken  covenants,  845. 
destruction  by  fire  when  an  excuse  for  refusing  to  accept  lease,  845,  84df 
death  of  ceUui  que  vie,  when  no  excuse,  846  to  848. 

LEASE  AND  RELEASE,  327.    First  Part,  Index,  same  title. 

LEGACIES.    See  Index,  Part  L,  that  title, 
how  they  should  be  paid  by  executor,  548. 
not  within  statutes  of  limitation,  778, 
jurisdiction  of  Courts  of  Equity  over,  815  to  817. 
exclusive  in  case  of  infants,  816. 
married  women,  ib, 
ecclesiastical  court,  when  has  no  jurisdiction  in  case  of,  815  to  8174 
'   sued  for  generally  in  equity,  816. 

LEGACY  DUTY.    See  Index,  First  Part,  tit.  Legacy. 

executor  or  administrator  should  deduct  out  of  assets,  547i 

before  fMiyment  of  legacies,  ib. 

or  division  of  residue,  t6. 

or  they  will  be  personally  liable  to  pay,  ib. 
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LEGACY  AND  LEGATEE.    See  Fint  Part,  Index,  tit  Ltgae^. 
if  specific  may  be  sued  for  after  aaseat,  2  East,  120. 
if  executor  haswtainadaa  a  lam,  majr  be  aued  l»r,  112,  1  Maaie  U  P*  200. 
no  action  lies  for  distributive  share,  110. 
unless  converted  ink>  a  kan  and  d«bt»  I  Mpmse  &t  P.  S09. 

LEGAL  ASSISTANCE. 

when  a  party  may  summarUy  redress  bimself  witfaimt  the  aid  oO  686. 

LEGAL  AND  EQXTITABLE  ESTATES, 

di£Rerence  between,  7,  8,  322,  324,  365  to  373. 

LEGAL  AND  EQUITABLE  MORTGAGES,  333,  467. 

LETTERS. 

form  of  one  in  case  of  ambiguous  slander,  664. 
copyrights  in,  when  protected  by  injiioctioB*  TSOu 
when  not,  697, 

LETTERS  OF  ADMINISTRATION.    See  Esecufi^,  AdminuinUn'. 
who  entitled  to,  amongsft  next  of  kin,  108  to  110,  526. 
not  generally  obtained  till  after  fenrteen  da^  from  death,  526. 
granted  by  writing  under  seal  from  proper  judge,  «6. 
mode  of  obtaining  lettei-s  of  administration,  527. 
form  of  affidavit  to  obtain  same,  ib. 
warrant  granting  same,  ib, 

LIBEL.    See  first  part,  Index,  Libelt,  tit.  Slander, 

wimi  a  notice  wiU  not  be  so  deemed,  441,  453>  454. 

when  expedient  before  action  to  nqaire  ejiplaoaiieo*  562  (0  564. 

suggestea  form  of  fetter  for  the  purpose,  564. 

when  legal  to  destroy  libellous  picture,  617,  647,  648. 

no  injunction  to  restrain,  697. 

LICENSE. 

to  marry,  53,  54. 

form  of,  54. 

to  use  land,  288  to  241.    Several  points.  Index  to  first  vdune,  tit  Lianse  to  «se 

Land. 
how  far  revocable,  653. 
notice  to  discontinue  permiUad  nuisance,  570. 
to  a  public  boute,  mandamus  will  not  issue  to  grant,  798. 
or  to  hear  application  for  one  which 'justices  hare  refused,  t6. 

LIEN. 

general  law  relatii^  to,  491,  492. 
stipulations  respecting,  ib. 

should  stipulate  for  power  to  sell,  122,  n.  (g),  492,  493,  in  notes, 
form  of,  492,  493. 

equitable  mortgage,  333  to  336,  467. 

carriers  have  not  a  general  lien  for  carriage  of  successive  packages,  491. 
unless  expressly  stipulated  and  customer  acquiesces,  ib. 
suggestea  form  of  agreement  for  a  lien  and  power  of  sale,  492. 
another  ftirra  for  a  general  lien  in  any  case,  493. 
general  lien  cannot  be  sold,  492. 

except  on  advance  of  money  on  deposit  of  perishaUe  codimodities,  ib. 
expediency  of  selling  in  other  cases,  when,  493. 
remedy  by,  considered,  667* 
•    the  riglrt  of  lien  in  general,  668. 
when  not  affected  by  statute  of  ItmitatioB,  764,  (9),  766,  (p). 

LIFE.    See  Index,  first  )»rt,  lit.  lAfk. 

sale  of,  and  dropping  of  a  life,  efifect  of,  846,  846, 648. 

LIGHT  HOUSES,  BEACONS  AND  SEA  MARKS,  300. 

LIMBS  AND  BODY. 

injuries  to,  and  remedies,  37  to  42. 

LIMITATIONS,  STATUTES  OF, 
general  outline  of  provisions  of,  787. 

some  bar  the  right,  others  only  a  particular  remedy,  73«,  737,  764,  (g),  766,  (p). 
alphabetical  list  of,  738. 
are  all  statutes  of  repose  in  pari  materia,  740. 

name  in  general,  only  actum,  not  euUe  in  equi^»  Md  tkuttam  4»  ifet  dKmOtf 
include  them,  775,  776. 
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LIMITATIONS,  Slalntei  of,—(c0N<tjnied.) 

Eoglish  aeU  eomtnied  to  afieol  fonm  4:luiiis,  769. 

o^fiot,  ariBciple  and  ttlUiiy  of  tMic  acU  in  geii^»  741. 
fMMna  Tor  the  ezocptaons,  742. 
rationt  for  limitinff  notioni  i^gainiiiuilkeft,  &c.  743. 
An  vndntioBft  4tf  tUr  pnwttioDs  and  noreuiiy  iot  a  fanond  act,  ib, 
practical  oonsiderationiof  nach  act  in  particalaxt  744. 
FkrU,  at  Law,  744  to  776« 

1.  Aaio  jnal  piDftt^,  744  to  760. 

CoqmrmL  « 

wfaan  6a  or  20  jPMia,  7^7. 

i2ai  fffoper^  opfTWfwi,  20  yean,  21  Jac  1,  c.  16,  744. 
Inettpmrtai  fi^hu,  as  of  oamnwm,  way,  weiefriiiree,  ancient  light, 
or  other  eaeoBMBt  or  pw&t,  2&  3  Wm.  4,  c  71,  746. 
whan  40  yeaia*  ilu  * 

vkan  30  yeash  i^« 
when  20  yean,  16. 

after  60  yean*  enjoyment  indefiBasiUa,4lL 
nnlew  had  by  wntlea  oenaent,  a^. 
claims  of  way  or  other  eesonent  20  yean,  16. 
and  alter  40  yean  to  be  ahsolule,  ik. 
nie  of  light  for  20  yean  iodeieaaAble,  746. 
unless  by  written  consent,  16. 
what  an  intenraptictt,  746, 757,  758. 
what  lo  be  alleged  in  pleading,  746. 
proviso  as  to  inlanis,  &c.  16. 
what  time  OKckMled  in  40  yeaes,  ik* 
the  king,  eoeleaaaetica  and  coqpeiatieM  be«Dd,  745,  746. 
sUttttes.  ifnpenii^  real  pnper^  fwysnai»  32  Hen.  8,  c.  2 ; 
'     21  Jac.  1,  c.  16;  9  Geo.  3,  c.  16,  746. 
atattttai  aespeoling  real  wmp&rtf  imuirpanaL,  2  &  3  Wm.  4,  c.  71, 

c.  100, 747. 
lilbes,  2&3Wsa.4,  c.  100, 
744»n.<r). 
when.alalule  begins  to  operate  in  formedon  or  ejectment,  747. 
decisions  on  the  statwtea,  it, 
when  20  yean'  advene  pnaswiipn  a  bar,  748. 
what  possession  deemed  advene,  ib, 
what  not  advene,  748  io  754. 

Fint,  not  when  both  parties  elaim  nader  same  title,  748. 
Secondly,  when  pessession  of  ene  ii  consistent  with  title 
oftbeecber«740. 
incbsnies  from  waate  when  of  this  aalninf  751,  752. 
Thirdly,  when-  claimant  never  in  law  been  ont  of  posses- 
sieto,  752,  743. 
cases  of  tenaats  in  f  amnion,  aft. 
Faurthiy,  when  occapier  baa  aeknowled^  dainnnt's  title, 

764. 
wben  holdiag  after  fbtfidtan  does  net  «onstiliile  an  advene 

disabHitaes  exoapled  in  21  Jac.  I,  c.  16, 745. 
cases  thereon,  765,  766»  '^ 

conseqneaees  ef  a  Moeession  «f  disabililieB,  75& 
Stat.  21  Jac.  1,  c.  16,  doea  net  eatendto  Mnt  charges,  quit 
rents,  &c.  756. 
As  to  Incorporeal  Property',  758. 

common  law  presnmptkm  in  fvronr  of  aeaM  imoipeiesl  dghts 

after  20  yean'  enjoyment,  756. 
bai  ibiM  mnal  not  wve  been  any  inleimptien  anbmitled  ie,  757. 
operation  of  2  &  3  Wm.  4,  c.  71,  upon  incorporeal  fights,  as 
commons,  ways,  watercourses,  &c.  758. 
Limitations  in  Fqaity  relative  to  Real  proDeniy,  759,  775  to  782. 
bound  by  the  same  rule  as  courts  of  law^  759. 
•  As  to  PeraMMJ  acfione  and  Iheir  eicepdens,  7^  lo  770. 

the  enactments  in  21  Jac.  1,  c.  16;  4  5c  5  Ann.  e.  16;  9  Cieo.  4»* 

c.  14;  and  53  Geo.  3,  c.  127,  760  lo  764. 
what  actiona  to  be  brought  within  6  yean,  760. 
what  within  4  yean,  761  • 
what  witbin  2  yean,  16. 
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LIMITATIONS,  Statutes  of.— {continued.) 

2.  As  to  Personal  actions  and  their  exceptions — (contiHUfd.) 

further  time  provided  after  judgment  or  outlawry  reversed,  761. 

exceptions  as  m/atwnrof  infants,  &c.  ib. 

infancy,  on  what  day  it  terminates,  766. 

actions  againU  persons  beyond  sea  within  6  years  after  return,  762. 

exceptions  in  favour  of  foreigners,  &c.  766. 

limitations  of  suits  for  tithes,  763. 

verbal  admission  excluded  by  9  Geo.  4,  c.  14,  ib. 

•xcept  payments,  t6. 

applies  to  simple  contract  debts  alleged  by  way  of  set'off,  ib. 

memorandum  under. this  act  exempted  from  stamp,  763. 
decisions  on  acts  limiting  personal  actions,  ib,  * 

what  actions,  &c.  are  within  acts  as  to  personalty,  764. 
time  how  calculated  under  these  acts,  ib. 
cause  of  action  whep  considered  to  have  accrued,  765. 
what  acknowledgment  or  payment  necessary  to  take  case  out  o  I' 

statute,  767. 
presumptions  of  payment  after  20  years,  769. 

{)roposed  alterations  in  limiting  time,  ib, 
imitation  at  common  law  of  certain  actions  during  life  of  party 

injured  or  injuring,  ib. 
penal  actions,  770. 

justices  and  other  public  officers,  actions  against,  771. 
custom  house  and  excise  officers,  772. 
construction  of  these  acts,  \b. 
construction  of  time  excluding  first  day,  774. 
presumption  of  payment,  769,  note  {^. 
the  statutes  when  must  be  pleaded  at  law,  t6.  note  (x),  1  Cfomp. 

&  Jer.  1. 
cXiXtT  in  actions  on  penal  statutes  or  against  justices,  &c. 
Secondly,  Operation  ofStatutei  in  Equity,  775  to  782. 

statutes  do  not  in  general  name  mitt  bat  only  actiontf  775  to  776. 
constructioD  of  them  in  general,  775  to  788. 

as  to  legal  claims,  776. 
their  operation  same  as  at  law,  776. 

same  as  to  mortgagor,  Harman  v.  Hdlingt,  1  Sim.  &  Stu.  471. 
exception  in  cases  of  fraud,  776. 

in  cases  of  bills  of  discovery,  ib. 
in  cases  of  open  account,  exception,  777. 
when  too  late,  777  to  781. 
in  devises  for  payment  of  debt,  exception,  778. 
but  the  statutes  do  not  directly  afiect  mere  equitable  claims,  778  to  762. 
as  a  legacy,  778. 

other  claims  not  named  in  statutes,  738. 
analog^y  of  presumption  in  equity  and  law  against  demands,  779. 
exocptions  where  claimant  has  had  continu^  possession,  786. 

Sendency  of  bill,  its  operation,  781. 
eciee  preventing  defendant  from  pleading  statute,  776. 
statute  when  should  be  pleaded  in  equity,  781. 
not  by  demurrer  when  a  mere  equitable  claim,  780. 
Thirdly,  Operation  in  Bankrujftcy,  782. 
Fourthly.  In  eases  of  Executors  and  AdminiOrators,  ib. 
Fyihly.  Jn  Eccltsieatieal  Courts,  783. 
Sixthly.  Respecting  TUhes,  ib. 

Modus,  2  &  3  W.  4,  c.  100. 
&Miit%.  In  AdmiraHy  Courts,  784. 
Eighthly,  In  Criminal  Cases,  ib. 

Ninthiy.  Consequsnees  of  Lacfcei  in  other  eases  independent  if  Statutes^  785,  and 
see  780,  781. 

LITIGATIONS. 

expediency  of  conducting  same  courteously,  4S9,  note  (g),  561,  562. 

LODGERS,  stealing,  7  &  8  Geo.  4,  c.  29,  n*  43,  46,  ISS.      . 

LONG  ENJOyMENT.    See  Possession. 
interest  created  by  it,  273. 
several  points,  757,  758. 

LOSS  OF  BILLS,  NOTES,  AND  OTHEU  I'ROPERTY. 
full  diiections  huw  to  give  notice  of,  446  to  4501 
formi  of  such  notice,  448. 
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LUNATIC  AND  LUNACY. 

imprisonment  of,  to  prevent  mtachief,  670. 

al  oimmon  law  any  one  may,  i^. 

when  medical  roan  justified  in  coofining*  ih, 

wlien  application  should  be  made  lo  the  chancellor,  t^. 

wh«n  to  a  justice  of  the  peace,  under  S9  &  40  Geo.  3,  c.  94,  670,  671. 

courts  of  law  cannot  release  when  arrested,  671. 

but  chancellor  may  order  iu  whose  custody  a  dangerous  lunatic  may  be  placed,  ib, 

lunacy  of  a  contracting  party,  specific  performance  refused,  8^6. 

MAGISTRATES.    Sec  Justices  e^  Pm«. 

MAINTENANCE  OF  RELATIONS,  So. 
modes  of  compelling  same,  806. 
cruelty  and  starving  of  children,  34. 
how  to  frame  deed  to  sccoro  the  same,  66, 

MALA  PRAXIS,  45,  46. 

MALICE. 

when  or  not  express  essential,  45,  46. 

MALICrOUS  INJURY  TO  PROPERTY.     See  fully  part  fir»t,  Index,  MalwUfUi 

apprehension  of  oflcnders,  under  act  to  prevent,  624. 
unnecessary  injury  to  a  dog  within  the  act,  625,  6t$. 

MAUCIOUS  ARREST, 
defined,  48  to  50. 
action  for,  ib* 

MALICIOUS  COMMISSION.  ' 
I     action  for  issuing,  I  B.  6c  Adolph.  XVi, 

MALICIOUS  PROSECUTIONS,  49,50.    imfej,  first  part,  unne  title. 

MANDAMUS. 

remedy  by,  at  law  in  general,.  788,  810. 

one  of  the  highest  branches  of  jurisdiction  of  K.  B.  789. 

may  be  compared  to  a  bill  in  equity  for  specific  performance,  789. 

is  used  principally  for  Public  purposes,  830. 

is  confined  to  enforcement  of  performance  of  Public  Rights  or  Datiet,  789. 

does  not  issue  in  relatioa  to  a  fnrivate  trading  company,  789,  790. 

not  to  a  trading  corporation  to  uivcsligate  accounts,  789. 

nor  to  an  insurance  company  to  compel  the  transfer  of  shares,  790. 

but  exceptions  in  cases  of  charter  from  crown,  799,  (y), 

when  obligation  clear,  lies  to  repair,  &c.  a  public  bridge,  790,  791,  (m)« 

but  not  if  questionable,  791. 

against  corporation,  having  no  goods  to  distrain  upon,  to  compel  payment  of  a 

rate,  80«. 
but  operates  in  affording  specific  relief  for  some  Private  Aighti  against  Public 

Ogicert,  790. 
principally  issues  to  compel  admission  or  restitution  \» public  offica  or  stations,  790« 

or  tp  compel  a  public  officer  to  perfurni  his  duly,  ib. 
will  only  be  issued  when  party  has  no  other,  or  not  so  available  a  remedy,  ib» 
not  where  quare  impedit  lies,  t6. 
nor  where  adequate  remedy  by  action,  789  to  791. 
party  must  have  a  tpedjic  legal  rigktt  791. 
and  there  must  be  absence  of  any  other  specific  legal  remedy,  ib, 
is  not  a  writ  ofri^,  but  is  discretionaryrand  exercised  with  great  caution,  ib. 
most  be  promptly  applied  for,  791,  7S8,  785,  786. 
1*  Respecting  the  person,  absolute  and  relative,  788. 

what  rights  of  the  person  may  be  enforced  by,  in  K.B.  789. 
power  to  issue  the  highest  and  most  important  of  court  of  K.  B.>  i6» 
compared  to  bill  in  equity  for  a  specific  performance,  ib, 
used  principally  for  public  purposes,  ib, 
and  to  enforce  performance  of  public  rights  and  duties,  ib, 
will  not  be  granted  to  a  trading  corporation,  at  instance  of  one  of  its  mem- 
bers, ib. 
not  against  an  insurance  company  to  transfer  shares,  790. 
operates  most  powerfully  and  extensively  in  enforcing  private  rights^  fvith* 
held  by  public  ofilicer,  ib.  L-rwra-.-J 

^  though  principally  for  admission  or  restitution  to  a  public  office,  i6» 
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jet  it  extends  to  other  rights  of  Ike  fwnoB  «r  yw|wttft  TMi 
onlj  issued  when  party  have  no  other  specific  mme^jt  T90,  791* 
and  therefore  refused  to  a  biah*p  la  Jioeose  cniale,  790. 
and  to  the  bank  to  tnmJn  Ugdk,  ibk 


will  he  gmnled  io  a  case  ^demmMk  riffd  i»|WB«vBt  mmmiM»t4mm^^  i^ 

warkia  •  " 


as  if  a  public  bridge  or  otiier  nark  m.  a  dlfli^eNMw  ifeiit^  ak 

UuNi|^  other  seaedjr  by  indictwwif,  ilw 

but  court  trill  fclwe  wn^  if  obligtfMi  daMbtfal,  791. 

party  apply  ins;  for,  must  have  a  tpte^  legal  right,  j6. 

and  abinee  of  other  specific  legal  raaaMy,  #i» 

nuuidamus  not  to  be  considered  a  writ  otriglu,  tk 

in  discretion  of  court  to  grant  it,  ib, 

no  writ  of  error  lies  to,  tb* 

court  will  not  interfere  after  considcraliie  delay,  H. 

as  where  party  has  slept  on  his  rights,  ib. 

or  allowed  other  rights  to  grow  up,  t6, 

or  disposal  of  fund,  out  of  which  claim  arises,  t6. 

the  general  application  of  writs  of  mandamus,  tfr. 

principally  to  enforce  tiie  rights  and  dtrtiea  of  persons,  ib. 
Alphabetical  Liar  or  xhstavcxs  in  which  waft  will  or  will  not  bo  inied^  79t« 
Accounts,  enfordug  delivery  of,  79f ,  606* 

by  churchwardens,  793. 

by  overseers,  801* 
Admit5$trtition  and  Prcbtte,  792. 

may  be  enforced  by,  803,  806. 
Admitrim  and  Admittanee,  79t,  797,  798. 

'lies  to  the  lord  and  steward  of  a  outior  to  ooDpd  admission  IvoapyM^  794. 

or  to  admit  a  purchaser,  ib, 

or  a  devisee,  ib. 

or  even  an  heir  to  a  copyhold,  ifti» 

or  to  hold  «ottrts  to  adfliit, .  t6. 
« lies  to  admit  officer  to  public  office,  798. 

but  not  to  a  private  office,  ib, 

or  unless  party  can  aliow  that  he  ft  in  ail  lespecti  eotitfed,  ib. 
AUhmuM,    No  maiidamua  wiH  be  Isaned  fo  graaft  a  fiomse,  A. 

or  to  re-hear  an  applicaiien  wMch  jnatieeB  have  rdfaaed,  Vb, 

although  refusal  proceeded  from  miilakeq  view  of  fteir  jariadktion,  tfr. 
Affmi,  799. 

lies  to  a  vMlor  to  iieor  an  appeal  mid  gite  jndgiieot,  T96. 

lies  to  justices  to  liear  appeal  agahnt  overseen^  aoeumit,  901  • 

to  jusnces  at  searions,  to  reeeive  and  determme  an  appedi  at  a  mdise^aent 
sessions,  804.  * 

or  to  receive  an  appeal  dtiriqg  the  neit  aeasiooi,  #b 

to  adjourn  an  appeal  to  next  sessions,  ib. 

Io  eoler  oontmaances,  and  bear  appeal,  w. 

but  not  where  appeal  in  discretion  of  magistrates,  t^ 

lies  to  a  mayor  of  corporation  to  admit  to  his  freedom,  ib, 

and  to  inrol  indentures  in  proper  caaes^  iiu 

but  not  otiierwise,  tfr. 

vat  uM  wlieie  bmdhig  or  service  iias  iiecn  insufficient,  ifr. 
ArUlTaiiim  and  Award,  ifr. 

when  under  a  puiific  act,  nay  be  enforeed  by^  A. 

otherwise^  not,  79t,  80$. 
BoalcnmtCtf. 

wm  lies  w  compel  oumwiasmiieiB  lo  re^xamiBO  naiiKri^ii:,  io. 
Boofct  and  Tkeumemu,  789,  7*90,  79t,  OOi,  810, 811. 

issues  to  compcl.a  romovcd  deilL  to  deliver  vp  boofca  of  a  pidffie  coifiorate 
company,  79t« 

to  oompel  overseen  to  dcnrcr  up  panni  ooovs  'to  ffaetf  sooceasors,  m* 

but  not  to  new  chmchwardeps  agnnst  eld^  f9t. 
«      or  in  the  case  of  a  vestry  cIoIl,  w. 

nor  will  jt  lie  to  compel  aCtofney  or  ate  ward  to  deHlcr  ^  docmmts,  ifr. 

but  witl  at  (he  inatanoeof'the  lord  o£l9ie  manor,  or  jodge  of  «  coort,  ifr. 
i^ttrial  will  be  enforeed  by,  793*  806. 

but  not  in  a  parCicalar  plaoe  or  mode,  sfr. 
Case,  opedid  statement  of,  may  te  coMpelled  by  mandflmnt  whn  taalona  bate 
agreed  that  there  should  be  one,  793.'  , 

tnueas  no  ufffify  appears  to  fltate  1t>  ^fr* 
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MANDAMUS-.(cimtmue<i.) 

or  sessions  have  wt  9gPmA  to  itole  Me,  79$» 
Churdt,  and  Church  BMi. 

no  writ  lies  to  compeJ  the  tatlkmg  •  cete,  Uu 

but  may  issoe  under  10  Aoee»  c«  1A«  •«  il»  lo  aiisrmhir  a  iiicetiaf[  to  inqotre 
■•4  agree  apoii  one,  ik. 

maj  issue  to  jwtieet  to  hear  oenplaiot  lor  naa^ymevii  •£  chiireh  rale,  795. 
Chmnkmatdm$0  79S. 

writ  lies  to  swear  in  a  churchwarden,  i6. 

bet  »et  «e  elect  new  oaet  in  oae  iMteuee,  lft« 

thooeh  granted  in  another,  i6. 

vritlies  to  conpel  fredoctieii  ef  hif  aoeoiwts,  A. 
CoMtabU, 

may  be  issued  to  oompel  heaiiBg  an  ^>|»eel  egsHiit  cnmtahk's  aeoauul,  t6. 

bet  only  when  majority  of  overseers  conouned  ta  a|ppeai,  sfc* 
Conviction, 

will  issue  to  compel  magistietes  to  set  out  evideaoe  in,  tt. 

iut  aet  to  m£asce  when  wUity  ^kwbtful,  794w 

lies  to  lord  or  steward  to  coqipel  ea  adaMBiea  to,  A, 

or  to  admit  a  ^itbeier,  ik 

or  a  devisee,  ih, 

at  even  an  heir,  tfr. 

inspection  of  eoert  roMs  eafiiiced  by,  V 10, 8il. 


writ  issues  to  compel  the  filling  up  oi  vacanoic^  794. 
or  serving  corporate  eftcei^  tt* 

or  to  compel  tkt  faeeeediag  to  a  afw  ekolioe  vtken  iittmtt  aai  dearly  co- 
lourable and  void,  16, 
but  aet  to  eoatpel  a  nu^or  to  pat  a  leMlatioo  to  i«|ieal  certain  bye* laws,  ifr. 
when  not  in  relation  to  an  account,  &c.  789,  799. 


when  for  die  benefit  of  suitors,  mandamus  lies  to  raftwiciij  rtiii  heiiiiu^  of,  794« 

and  dot  evea  to  tlie  pUoeeif  lioMiaa,  ik 

writ  issues  to  compel  the  holding  oia  oepyhold eoert, 795. 
CotU. 

court  will  refuse  writ  to  levy  a  ceto  iat  oaito,  'ualetB  the  pe^oer  to  award 
the*  be  cteer,  sft. 
Court  RoUt, 

issues  at  tnttaDce  ef  a  lord  of  Ibe  uMner  agaoMt  stewend  le  ceaifel  tlie  de- 
livery of  them,  T9ts 

or  of  the  jud^  of  a  court  against  officer,  ib. 

iaspecttca  of,  miH  be  enferrad  by  flMBdasaas,  l^ld,  411. 

but  not  where  party  applying  nieims  theiMMMisa,  tk 
Dis$eHt€ri, 

■■adamei  lies  to  jetttcce  to  rbgittor  a  dissrating  aKelbig-lioaK,  195. 

and  to  admit  a  party  to  take  the  oaths  in  opderto  beee^e 'b  tcedwr  of  a  dis- 
senting congregation,  ib» 
Dittress. 

mnndiiaai  ties  to  coapd  Ihe  fceckfaar  ef  weieiit  iwte  aaothcr  cwaity,  ib. 

but  aotiD  iame  uranuoi  if  legality  afcoBvidfieB  deeblW,  «k 
Evidence. 

maodaaini  may  be  istued  to  aaiaiiie  witsaaMeai  ia  iadia  wder  tS  Geo.  3, 
e.<6S,  a.  44,  795. 

but  not  to  compel  a  ma^strate  to  produce  dcpoaiiiom  to  aa  inlended  pro* 
secutor  for  perjury,  i6« 
Jliekaaes.    See  AeruMer* 

when  writ  issues  relating  to,  795,  804. 
Inferiov  Courts  and  Judga/  JuffioMk  and  eliier  MMtterUd  Cj^bwe,  te  perform 
4u«iee,  795. 

taken  ornotmgui§fwlff9B,796^i%bf%f^ 

wit  itouef  to   eanyel  jertoii  to  give  jadgeaeol  on  da  ia^Bination  of 
seisure,  795. 

to  bear  an  application  of  joumeynen  umHaw  to  aiake  a  into,  #» 

or  hear  any  other  maltor  ietpueed  by  etaiato  to  beer,  ib, 

to  hear  eem^laiet  viqMoting  uoa-peyeaent  ef  a  cfavreb-flrte,  ib* 

to  sheriff  to  compel  him  to  eater  |iliaBtia  lepieaia,  #. 

tojuHitfw  toaMfceniBWBaiiwtisatoahBriffinlieeefa<boiiahedgael4eea,796. 

to  commiaBJonfla  of  baitiaiit  toiaeae<hdniaimit|gri<rtitor<getotMation,tb; 
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to  arbiintore  under  canal  act  to  appoint  umpire,  796« 

to  a  visitor  to  hear  an  appeal  and  give  judgment,  16. 

to  compel  inferior  court  to  give  judgment,  t6« 

but  not  to  grant  new  trial  unleis  former  one  a  nullity,  ib. 

to  a  canal  company  in  a  local  act  to  assess  value  of  land  taken  by  tbem,  16. 

but  not  unless  application  made  in  reasonable  lime,  t6. 

may  be  issued  to  compel  justices  to  allow  expenses  sustained  by  appetlant 

parish,  t6. 
also  lies  to  compel  warden  of  a  college  to  affix  corporate  seal  to  an  answer  in 

Chancery,  16. 
but  will  not  be  granted  unless  act  required  to  be  done  clearly  within  the  act 

or  duty  to  be  performed,  ib, 
nor  to  perform  act  subjecting  justices  to  an  action,  ib, 
not  to  dismiss  an  appeal,  ib, 
or  to  rehear  an  appeal  after  iudgment  at  sessions,  ib. 
would  be  otherwise  if  no  judgment  given,  t6. 
nor  to  compel  justices  to  come  to  a  particular  prescribed  decision,  •&. 
but  lies  where  justices  at  sessions  decided  they  bad  no  jurisdiction  wben  thej 

had,  aud  so  dismissed  the  appeal,  ib, 
will  not  issue  to  compel  the  rebeaiing  of  an  appeal,  16. 
will  not  lie  to  review  a  decision  on  ground  that  a  wrong  decision  had  been 

come  to,  797. 
nor  if  a  party  had  omitted  to  give  any  notice  of  appeal,  16. 
iior  to  compel  justices  to  proceed  upon  an  order  of  removal  which  they  had 

previously  by  order  superseded,  t6. 
not  to  proceed  where  they  legally  could  not  do  so,  ik, 
nor  to  regulate  the  practice  of  the  quarter  sessions,  ib. 
unless  it  manifestly  appear  wipng  or  unjust,  16. 
nor  to  compel  a  bishop  to  state  his  reasons  for  refusing  to  admits  P^7  ^^ 

deputy  register,  ib, 
nor  to  compel  mayor  of  a  town  corporate  to  propose  a  resolution  for  npeuTing 

certain  bye-laws,  16. 
when  justices  have  ditcrelumary  power.  Court  of  K.  B.  will  not  inteifcre,  ^b. 
Inspection  of  Court  RoUs,  &c.  798. 
License, 

mandamufl  will  not  issue  to  grant,  t^. 

or  to  rehear  application  for  one  which  justices  have  refused,  ik. 
Manor,    See  Copyhold,  798. 

^hen  writ  lies  to  compel  holding  court,  or  to  admit,  792, 794. 
or  to  afibrd  inspection  of  court  roils,  798,  810,  811. 
Oaths. 

mandamus  lies  to  justices  to  admit  a  person  to  take  oath,  &c.  in  order  io  be 

teacher  of  a  dissenting  congregation,  798. 
Offices  and  Situations  of  a  Public  nature,  ib. 

lies  to  admit  or  restore  a  party  entitled  when  office  legal,  and  public  or  fixed, 

6cc.  by  statute,  fi(c.  ib. 
but  not  if  office  of  a  private  nature,  ib,  800. 
or  determinable  at  will,  798,  800. 

nor  unless  party  applying  shows  that  he  is  in  9II  respects  entitled,  798. 
mandamus  lies  to  a«unit  or  restore  corporate  officer  from  tfie  highest  to  the 

lowest,  16. 
and  this  though  he  has  never  had  posaessioa  of  the  office,  ib,  799. 
but  if  election  discretionary,  no  mandamus  to  proceed  to  elect  would  be 

issued,  799. 
nor  to  elect  members  of  an  undefined  body,. 16. 
nor  to  compel. a  corporate  assembly,  for  purpose  of  removing  iioa*i«sident 

members,  ib, 
when  office  will  be  presumed  to  be  jmblic,  ib, 

granted  to  restore  a  party  to  office  of  clerk  or  surveyor  to  the  city  works,  ib. 
and  to  restore  the  treasurer  of  the  new  river  company,  16. 
ecclesiastical  officers  and  persons,  udntisiion  and  restoratioD  of  these  enfercwl 

from  the  highest  to  the  lowest,  ib, 
unless  where  there  is  other  ramedy,  ib, 
lies  to  try  the  right  of  officiating  in  a  chapel,  ib. 
to  compel  bishop  to  grant  a  license  to  a  lecturer  to  preach,  ib, 
to  admit  a  disaentin^  teacher  duly  elected,  ib, 

to  restore  to  the  ministry  of  an  endowed  dissenting  neeting-hoiiie,  ^00. 
but  not  when  expelled  by  majority  of  congregation,  ib^ 
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to  swear  in  or  restore  a  churcbwardeo,  800. 
^or  a  sexton,  i5. 

will  issae  on  behalf  of  a  candidate,  to  commisiioDen  of  the  land-tax,  to  com- 
pel them  to  proceed  to  elect  a  clerk,  t6. 

ana  if  elected,  lies  to  swear  him  in  ara  admit  him,  t6. 

will  lie  to  the  warden  of  a  college  to  admit  a  chaplain*  ti» 

and  to  restore  the  schoolmaster  of  a  grammar  school  by  the  crown,  ib» 

to  restore  the  master  of  a  coUeve,  800. 

and  even  to  restore  an  usher  of  a  grammar  school,  ib» 

and  to  compel  visitor  of  a  college  to  exercise  his  visitorial  power  by  receiving 
and  hearing  an  appeal,  ib, 

in  cases  of  doubtful  Sections,  mandamus  tssoes  to  proceed  to  a  new  election, 
ib, 

liea  to  lestom  party  to  office  of  master  of  a  free  school,  ib. 

does  not  issue  where  party  confessedly  rightfully  removed  as  regards  merits,  ib, 

nor  where  suspension  not  equivalent  to  a  removal,  ib, 

nor  where  the  words  shall  and  may  are  not  obligatory,  but  discretionary,  ib, 

nor  to  compel  Archbishop  of  Canterbury  to  issue  £at  for  admission  of  a  doctor 

of  laws  as  advocate  of  the  Court  of  Arches,  801. 
nor  to  the  benchers  of  one  of  the  inns  of  court  to  admit  a  penon  as  a  member 

or  student,  ib, 
nor  to  call  him  to  the  bar  to  enable  him  to  jpractise  as  a  barrister,  ib* 
nor  to  the  college  of  physicians,  to  examine  a  party,  t6. 
nor  to  admit  an  attorney,  ib. 
Orden, 

will  not  in  general  be  enforced  by,  ifr. 
but  disobedience  of  them  punished  by  indictment,  ib. 
Ooeruen  of  the  Poor,  « 

mandamus  lies  to  justices  of  the  peace  to  nominate,  ib, 
and  to  appoint  overseers  in  an  extnuparochial  place^  ib, 
4>t  a  separate  hamlet,  ib. 

or  when  the  present  had  been  appointed  on  %.  Sunday,  ib, 
to  preceding  overseers  to  deliver  over  books  to  successors,  ib* 
or  to  the  overseers  to  make  a  rate,  ib, 
rule  for  which  is  absolute  in  the  first  instance,  ib. 
lies  to  overseers  and  guardians  to  pass  th^r  accounts*  ib. 
to  justices  to  swear  an  overseer  to  his  accounts,  ib. 
to  proceed  to  pass  overseers*  accounts,  ib. 
or  to  levy  the  balance,  ib, 
or  to  bear  an  appeal  against  his  account,  ib. 
or- a  complaint  against  him  for  not  paying  over  the  balance,  ib, 
Potfmtnt,  * 

of  a  public  debt  or  dutv  will  in  some  cases  be  enforced  by  mandamua,  802. 
though  remedy  generally  by  distress,  ib. 

or  if  duly  orderwi  to  be  paid,  by  indictment  for  disobedience  of  order,  tb. 
Permii, 

court  will  compel  the  delivery  of  a  proper  one,  ib^ 
Poor  Rate, 

43  £lix.  c.  3,  ia  imperative  on  churchwardens  and  overseers  to  make  a  rate,  ib. 

and  performance  of  duty  will  bo  enforced  by  mandamus,  tb. 

and  will  be  granted  in  Int  instance,  ib. 

lies  to  justices  to  make  a  rate  in  aid  after  inquiring  whether  it  be  necessary,  Ut, 

but  not  if  other  parish  be  within  an  exclusive  iurisdiction,  ib* 

nor  to  make  a  rate  assessing  stock  in  trade  and  personal  property,  ib.  803. 

it  lies  to  justices  to  assign  or  allow  a  rate,  (b». 

and  if  two  diflerent  rates,  they  will  be  compelled  to  elect  which  to  sign,  ib, 

will  not  be  issued  to  oommand  overseers  to  collect  the  rate,  ib. 

yet  it  will  to  compel  the  party  rated  to  pay,  at  least  when  a  corporation,  ib. 

It  issues  after  refusal  to  compel  justices  to  summon  a  party,  even  a  bishop,  in 

arrear,  ib, 
and  if  he  show  no  cause,  to  issue  his  distress  warrant,  ib. 
but  not  if  the  liability  be  doubtful,  ib. 
nor  to  direct  that  certain  persons  be  inseited  in  the  rate,  ib» 
nor  to  regulate  equidity  of  assessment,  ib.. 
Prison  lUguiatuna, 

writ  issues  to  compel  magistiatea  to  admit  attorney  to  prison,  805, 
Probate. 

may  be  enforced  by  mandamus,  803. 
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Pvhlie  Works. 

lies  to  comwl  a  corporate  company  to  reinstate  a  fiilim  wbidb  Jiad  been 

dediealecrto  dw  noUic,  803. 
but  not  if  public  rignt  or  duW  be  doubtM,  t^, 
liability  of  coBminioMft  efaewen  to  repair  aay  be  eafiBfced  by»  ibm 
but  not  where  duMg*  dene  by  applkaat  t  Mgleet»  ifr. 

will  not  be  issued  to  justices  !•  VfttkM  a  rate  to  reimbwie  Iwo  iniabitanta  in 

defence  of  indietaent  for  not  veiniring  a  bridge*  803»  804» 
nor  to  make  «  cbiTcli  raAe,  ik* 
except  in  certain  cases  under  modern  aiels»  lAu 
nev  a  me  to  lamteme  dnivlMn»tei%  lAb 
Reguter,    See  Ship. 

wben  lawfnily  cimned»  dditery  of  loginer  may  fcn  inftiiBei»  004. 

writ  lies  to  compel  gnat  of,  and  entry  of  plaint*  ik  (!)• 

O^^^^^j^B-    — ^  *^-      -  — 

will  be  isaaed  to  jostioes  to  compel  them  to  lake  aecuritiea  where  party  lemdea 
at  a  distance,  ifr.  ^ 

bnt  It  is  aaid  will  not  tnteifere  with  theur  loeal  oiiginal  jnnadictien,  i&. 
Semom,  ^ 

IwB  to  jostieea  at  tewiona  m  reeeife  and  deHrmine  an  appeal  at  a  tabeequent 
sessions,  ih. 

or  to  receive  an  appeal  during  the  next  seasioni,  ifr. 

or  to  adjourn  an  appeal,  i6. 

or  to  enter  continuances  and  hear  apptal*  ift« 

but  not  when  these  was  sofikieBt  tinw  to  hear  it,  ik 

nor  where  in  discretion  of  magistrates,  t6. 

nor  to  regulate  the  praetiee  of  smaooii  t^ 

nor  to  compel  sessions  to  hearpartacidBr  evidtaee^  ih* 
Sheriff  and  his  Dqmty, 

will  be  compelled  by  mandamne  to  pgrfrnm  hit  dnty*  ib» 

as  to  enter  plaint  in  replevin  in  ooonty  coast  for  damage  feasant,  ift. 
Ship  Registry, 

granting  of,  will  be  enforoed  by,  when  directed  by  statnte*  ifr. 

but  not  where  there  has  been  an  inegnlarity  ia  the  transfer*  tk 
Special  case^    See  title  Gci0»  ift. 

when  the  settling  same  by  aeasienft  may  be  enfoioed*  79S>  804. 
Surwifcr,    See  tit.  m^hways,  ib, 

may  be  issued  to  justices  to  sppsmt  a  anffeyw  ef  highwi^  it. 

or  to  swear  htm  in,  tfr. 

or  to  make  a  rate  to  reimburse  him,  i6. 
Pr  sfiiiiiC.    See  Contietwesst  JAitvmt,  w« ' 

mandamus  lies  to  compel  the  baling  a  wammt  into  nnother  eovnly,  805. 
MUeeOtmeaus  eaeet,  when  or  not  issoed,  ik 

in  arbitrations  under  statutes,  «6. 

as  to  compel  aibitraUv  to  appoint  nmpnny  ik 

but  not  unless  founded  on  some  statute,  ib. 

when  it  will  issve  direefing  magistrates  to  pennit  nttomey  nf  n  prisoner  to 
have  access  to  him,  t|. 

when  it  will  issue  at  instance.of  a  bankn^  eommitied  for  not  satisfactorily 
answenng,  H, 

it  lies  to  compel  ecelesiastical  judge  to  grant  probate,  80& 

or  letten  of  administration  to  the  hnsband  of  nis  wife's  estste,  th. 

unless  he  has  done  somwiing  to  part  with  his  right*  ik 

or  to  the  next  of  kin,  ib, 

but  not  to  compel  grant  of  adnunislmtion  durmue  smmm  mtmt^  ik 
irtenastMnry  Praetiee, 

in  obtmning  writof,  806  to  806* 

first  steps  to  be  taken  by  claimant,  807. 

second  application,  808. 

affidavit  to  support  motion  to  the  coirt*  ib. 

what  it  shoukl  state,  ib. 

should  anticipate  and  answer  ofoy  objection,  ib. 

course  to  be  pursued  on  motion  to  the  court,  809. 

costs  when  allowed,  ib.    See  Cosft.  ' 

MANOR.    See  Copyhold,  166, 
waste  thereof,  167,  257. 
commons^  and  injories  to,  210, 395.    See  Cmmons, 


MANUFACTOBIES  AND  MANUFACTURES* 
criaina  mm  %»,  bow  pmiihmd,  1^»  410. 
hundred  when  lisble  to  compensate,  411, 576  to  578.    See  Hmndrtd^ 

MARRIAGE.  53  to  56, 105.    See  Husband  and  Wife. 
contract  to,  not  specifically  enforced,  788,  850» 
marriage  uvticlea  decceed,  850. 

lestitntion  of  eonrngnf  rights  where  and  how  enforced,  789,  789. 
questions  respecting  same  properly  cognizable  in  Ecclesiastical  Courts,  ib. 
breach  of  promise  cannot  be  sued  for  by  executors,  788»  n.  (d). 
if  either  party  to  a  contract  a  mart  led  woman,  when  ground  for  refasiai;  specific 
performance,  826. 

MARRUGE  SEITLEMENT.    fWt  p«t»  Indn,  Umrmge  Senhmtmh. 

MARRIED  WOMEN. 

demand  of  return  of  goods  obtained  by,  582. 

MASTER  AND  APPRENTICE.    See  Afptea^tt. 
notice  of  apprentice  having  absented  himseff,  850. 
demand  of  apprentice,  864»  865. 

MASTER  AND  CLERK,  80. 

MASTER  AND  SERVANT.    See  first  part,  Index,  ffaaUr  and  Sertant. 
notice  of  authority  of  servant  being  determined,  845. 
notice  of  servant  having  absented  himself,  850. 
demand  of,  when  harbmiied,  864*  865. 

MAYHEM  AND  WOUNDING. 

what,  38. 

attempts  to  maim,  how  punisliable,  34> 

MEMBERS  OF  PARLIAMENT. 

rights  of  voting  for,  in  respect  of  different  interests,  268  to  264* 

MENACES,  96,  39.    See  Tlireals. 

MENIAL  SERVANTS,  74.   See  Matter  and  Servant. 

MESSUAGE.    Sec  first  part.  Index,  Mauuon,  Dweltrng-house,  Curtilage. 

METROPOLIS  PAVING  ACT. 

apprehension  of  offenders  under,  620. 

MILLS.  '  '  . 

defined,  174. 
wbca  not  p«t  d  te$Xij,  tk 

MINES,  184.    See  Lan^ 
in  eeneral,  184. 
lord  of  naiior  caUBt  ofies,  286, 287. 

MISCARRIAGE. 

attempts  to  cause,  35. 

MISDEMEANOR, 
what,  14. 
.   cannot  apprehend  a  person  on  snspicifMi  of,  witliout  warrant,  619. 

MISREPRESENTATION.    See  titles,  Coneealwuntt,  Fraud, 
consequences  of,  833. 

MISTAKES  AND  ALTERATIONS. 

rectifying  in  equity  in  a  contract,  123. 

consequences  of,  in  a  eonteyahce  of  land,  123, 124,  994. 

consequences  of,  on  part  of  vendor,  839  to  844. 

MONTH.    See  Ltmitotton,  StatuU  cf. 

alphabetical  list  of  sUtutes  of  limitation,  738  to  740. 
when  lunar  or  calendar  in  general,  775. 
six  mottlbt  when  half  •  year»  i^* 

MONUMENTS,  50  to  52,  95, 165.    See  Bunal. 
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MORTGAGE,  MORTGAGEE  AND  MORTGAGOR.    See  fint  pul,  Jnda, 

title. 

whetlier  of  penonaltj  or  realty  Is  at  law  same  as  a^parcbaser,  467. 
situation  of  mortgagor  and  mortgagee  in  general,^  ^7,  300,  SS$  to  356,  Si9  to 

3fi,  459,  467. 
1.  Of  personalty,  precautions  by  mortgagee,  459  to  463  and  467. 

should  take  possession,  459,  460,  46S,  467. 

when  need  not,  460  to  463. 

notice  of  assignment  of  chose  in  action  essential,  459,  463,  467. 
form  of  such  notice,  461. 

stipulation  fbr  expenses,  &c.  300. 

stipulate  in  lien  for  power  of  sale,  491. 
3.  Of  realty,  precautions  by  mortgagee,  467,  468. 

stipulation  for  expenses  and  receiver,  467,  300. 

insisting  on  possession  of  title  deeds,  467. 

notice  to  all  trustees,  &c.  467,  468. 

notice  to  tenants  to  pay  rent  to  mortgagee,  468. 

interest  of  mortgagor  in  possession,  257,  258.  ' 

when  he  may  vote  at  election,  262. 

liability  of  assignee  of  a  lease,  319  to  321. 

liability  of  equitable  mortgagee  of  a>  lease,  319. 
3.  Eauitable  mortgagees,  how  to  act,  468,  469,  335. 

legal  or  equitable  in  general,  333  to  336. 

equitable,  of  copyhold,  what  precautions  necessary,  235. 

memorandum  of  deposit  of  deeds,  469. 

notice  of  equitable  mortgage  essential,  470. 

form  of,  ib, 

mortgagor  when  too  late  in  equity  to  redeem,  776. 

must  within  twenty  years  after  mortgagee  has  entered,  Harriiom  v.  Holtngh 
1  Sim.&Stu.  471.' 

MURDER.  33.    See  Homtndf. 
attempts  to,  34. 

to  cause  miscarriage,  35. 
ooncealments  of  births,  ib. 
cruelty  to  children,  &c  34. 
resistance  of  snpposed  intention  to  kill,  lawful,  589  to  597.  ^ 

MUTUAL  CREDIT.    See  Set-off, 
in  bankmptcy,  140. 

MUTUAUTY. 

when  essential  that  each  party  should  be  simultaneously  bound  by  contract^  112 

to  124. 
if  not,  specific  performance  not  decreed,  825,  826. 
it  most  be  a  complete  contract  and  not  u  mere  inception  of  one,  827, 828* 

NAVIGABLE  RIVERS,  CREEKS,  &c.  197.    See  Wateromnet. 
injuries  in  or  to,  when  not  indictable,  1 98. 
wreck  sunk  in  one,  owner  to  give  notice  by  placing  buoy,  453, 603  to  605. 

NAVIGATION. 

when  owners  of,  cannot  sue  in  trespass,  239. 
i         when  not  rateable  to  the  poor,  197, 198. 

NE  EXEAT  REGNO. 

bills  and  writs  of,  when  may  issne,  731. 

wife  mav  obtain,  for  arrear  of  alimony  and  costs  in  aid  of  m  decree  or  sentence,  732. 

and  perhnps  before  decree,  ib, 

but  not  pending  an  appeal  from  a  decree,  tf. 

chancellor  may  by,  pre\'ent  child,  if  grown  up,  from  leaving  kingdom,  erea  I9 

Scotland,  ib, 
and  if  gone,  may  by  great  or  privy  seal  call  on  Uim  to  return,  iK 
and  if  not  obeyed,  may  take  his  property,  ib, 
against  whom  it  lies,  to. 
the  demand  for  which  it  is  issued,  ib, 
most  in  general  be  equiuMe  and  not  legal,  ib. 
except  in  the  case  of  an  account,  ib, 

may  be  obtained  by  Englishmen  against  foreigner  in  this  coontry,  733L 
affidavit  must  be  positive,  ib. 
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NE  EXEAT  REGNO— (rpnttntf^i^.) 

nol  upon  infurmaHon  or  belief,  73:).  ^ 
DO  notice  of  motion  need  be  given,  ib, 
bat  a  bill  must  be  lint  filed,  ib. 
form  of  writ,  i^. 

NIGHT. 

what  is  night  in  bnrf^Iary,  411. 

in  night  poaching,  411. 
in  game  act,  403. 

NIGHT  POACHING  ACT,  401,  403. 
apprehension  of  offenders  under,  626, 

NONFEAZANCE. 

remedies  for,  in  general,  9,  382. 

removal  of  incumbrance,  S8S. 

when  previoos  request  essential,  649,  650. 

distraining  for,  f  89. 

action  on  case  for,  382. 

NON-PAYMENT.    See  BWt  of  Exchange. 

requisites  in  forms  of  notice  of  non-payment,  500. 
forms  of  Yiotice  of,  509,  503. 

NON-USER. 

consequences  of,  757  to  759,  n.  (s). 

NOTARY. 

when  mandamus  to  admit  is  not  tenable,  793. 

NOTICES.     See  Formt,  Advertisement,  Index,  first  part, 
by  registry  of  deeds,  305. 
of  legal  or  equitable  mortgage,  106,  336. 
the  expediency  of  giving  a  notice,  &c.  before  litif^ation  in  general«  441. 

to  be  framed  to  avoid  libel,  ib, 
the  absolute  necesuty  for,  in  some  cases,  568,  n.  (<f). 
not  strictly  necessary  when  the  fact  more  properly  ui  knowledge  of  other  party, 

596. 
when  adrisable  to  be  in  writing,  496. 

advisable  to  give  particular,  but  when  in  gazette  sufficient,  444, 447, 503. 
when  in  Hue  and  Cry,  447. 

advisable  in  various  modes  suggested  in  case  of  loss  of  bill  or  note,  &c.  447. 
bow  full  the  notice  should  be,  446  to  449. 

the  several  instances  enumerated  and  considered,  441  to  585.   See  tit,  Prwrnilion- 
ary  Metuures, 

1.  not  to  trust  a  wife,  441 .  ' 

S.  a  son  or  daughter,  449. 

3.  an  agent,  443. 

4.  in  case  of  partner:!,  ib,  i 

5.  of  loss  of  bill  or  note,  or  of  fraud,  forgery,  &c.  446. 

full  directions  how  to  give  such  notice,  446  to  449.  ^  | 

6.  of  apprentice  or  journeyman  illegally  absent,  449.  ! 

7.  not  to  trespass,  450  to  453. 

8.  of  way  having  been  stopped,  or  danger!  n  .i  close,  453. 

9.  to  ascertain,  any  event,  t6. 

notice  of  assignment  of  a  debt,  459, 461, 463. 
notice  to  tenants  of  conveyance,  &c.  46$ . 

of  a  mortgage,  468. 

of  a  trust,  471. 
notices  to  quit,  483. 
notices  by  carriers,     7 
of  lien,  499. 

notice  of  performance  of  condition  preceaent,  494  to  496. 
notice  to  take  away  goods  bought,  496. 

notice  of  non-payment  of  bills  or  notes  and  forms,  499  to  505.  '' 

notice  to  a  party  who  has  agreed  to  indemnify,  utility  of,  but  not  necessary,  497 
notice  of  a  tender,  508. 
repetition  of  notice  and  form  of,  510. 
notices  by  executors  for  debts  and  claims,  5tl,  599. 

an  heir  or  next  of  kin,  Uc,  554. 
demand  of  goods  by  owner,  565. 

VOL  .1.  So 
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NOTICES— (continual.) 

by  reversioner  of  his  interest  in  goods  seized  by  sberiff,  566. 

of  property  being  in  house  or  on  land  of  another,  ib, 

to  an  occupier  to  remove  nuisance  on  his  own  land,  569. 

of  a  tree  having  been  blown  down  on  land  of  another^  and  of  iBtanCion  to 

same,  i6. 
to  cease  a  permitted  nuisance,  570. 
suggested  form  of,  to  remove  a  nuisance,  t6. 
correct  notices  requisite  in  all  cases,  568. 
notices  after  inception  of  injury  in  cases  of  contracts,  562. 
notice  and  demand  rescinding  purchase  of  goods  bought  by  an  lafant,  58t. 
notice  to  an  indemnifying  party  utility  but  not  reqoistte,  58^ 
notice  of  having  removed  a  private  nuisance  to  ancient  lights  aod  of 

651. 

NOTICE  TO  QUIT. 

forms  of,  485  to  485.    See  Farms. 

NUISANCES.    See  fully  Index  to  First  Part,  tit.  A'liisancei. 
notices  in  case  of,  569. 
notice  to  cease  a  permitted  one,  570. 
suggested  form  of  notice  to  rsmove  one,  ib. 
abatement  of  private  nuisance,  647, 31,  383. 

what  care  to  be  observed,  660. 

to  the  pereon,  647. 

destroying  a  libel,  647,  648. 

to  personu  or  real  property,  648. 

of  nuisances  to  commons,  651,  652, 395. 
suggested  form  of  notice  of  having  removed  nuisance  and  materials,  651. 
abatement  otpuUie  nuisance,  653, 413. 

how  to  be  effected,  653  to  656. 

powers  given  by  various  acts  to  commistioners  to  remore  niiiitticei, 
654  to  656. 
in i  unction  may  be  obtained  to  prevent,  7^7. 
wnether  public  or  private,  727  to  729. 

NUMBER  OF  OWNERS, 
of  personalty,  102. 
of  realty,  268  to  272. 

OATHS. 

bt  executor  as  to  amount  of  assets,  519,  526. 
affidavit  by  administrator  to  obtain  administiation,  527. 
oath  to  found  proceedings  against  hundred,  580. 

mi^ndamus  lies  to  justices  to  admit  a  person  to  take  oath,  &c.  in  order  to  be  tsadier 
of  a  dissenting  congregation,  798. 

OCCUPANCY.     See  Special  Occupancy. 

title  by,  or  possession  as  to  personalty,  102. 
title  ly,  to  realty,  280  to  282. 

OFFENCE. 

defined,  14, 15. 

OFFENDERS,    APPREHENSION    OF,    617  to  633.      See  ApprAenmm  af 
Offmdert, 

OFFICERS.    See  Mandamut, 

OFFICES  AND  SITUATIONS  OF  A  PUBLIC  NATURE.    See  Mandmmit. 
mandamus  lies  to  admit  or  restore  a  party  entitled,  when  office  legal  and  public, 

or  fixed,  &c.  by  statute,  &c.  798. 
but  not  if  office  of  a  private  nature,  798,  800. 
or  determinable  at  wdl,  ib. 

nor  unless  party  applying  show  that  he  is  in  all  reepecta  entitled,  798. 
to  admit  or  restore  corporate  officer  from  the  higbeat  to  the  loweat,  «6. 
and  this  though  he  has  never  had  poasesaion  of  the  oiBca,  798,  799. 
but  if  election  discretionary,  no  mandamus  is&uea  to  proceed  to  eleet,  799. 
nor  to  elect  members  of  an  undefined  body,  ib. 
nor  to  compel  a  corporate  assembly  for  purpoae  of  lemoving  noB-ieaidait 

bers,  ib. 
when  office  will  be  presumed  to  be  public,  i6« 

granted  to  restore  a  party  to  office  of  clerk  or  sunrejor  to  the  ehy  woilu,  ib. 
mandamus  lies  to  restore  the  treasurer  of  the  new  nver  company,  789. 
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OFnCES  AND  SITUATIONS,  kc-^^eontinued.) 

ecclesiastical  officon  and  persons,  admissian  of  these  enforced  from  the  highest  to 

the  lowest,  789. 
unless  where  there  is  other  remedy,  t6. 
lies  to  try  the  ri^ht  of  officiating  in  a  chapel,  i6» 

to  com]^  bishop  to  grant  a  license  to  a  lecturer  to  preach,  ib, 

to  admit  a  dissenting  teacher  duly  elected,  ib. 
to  restore  to  the  ministiy  of  an  endowed  dissenting  meeting-house,  800. 
bnt  not  when  expelled  by  majority  of  congregation,  tft« 
to  swear  in  or  restore  a  churchwarden,  t^. 
or  a  sexton,  ib. 
will  issue  on  behalf  of  a  candidate  to  commissioners  of  land  tax  to  compel  them  to 

Sroceed  to  elect  a  clerk,  ib» 
if  elected,  lies  to  swear  him  in  and  admit  him,  ib, 
will  lie  to  the  warden  of  a  college  to  admit  a  chaplain,  i6. 
and  to  restore  the  schoolmaster  of  a  grammar-school  by  the  crown,  t^« 
to  restore  the  master  of  a  college,  ib, 
lies  even  to  restore  an  usher  of  a  grammar-school,  ib, 
and  to  compel  visitor  of  a  college  to  exercise  his  visitorial  power  by  receiving  and 

hearing  an  appeal,  ib, 
in  cases  of  doubtful  elections  mandamus  issues  to  proceed  to  a  new  election,  ib, 
lies  to  restore  party  to  office  of  master  of  a  free-scnool,  ib. 
does  not  issue  where  party  confessedly  rightfully  removed  as  regards  merits,  ib, 
nor  where  suspension  not  equivalent  to  a  removal,  t6. 
nor  where  the  words  Aall  and  may  are  not  obligatoiy  but  discretionary,  tfr. 
nor  to  compel  Archbishop  of  Canterbuir  to  issue  fiat  for  admission  of  a  doctor  of 

laws  as  advocate  of  the  Court  of  Arcnes,  801. 
nor  to  the  benchers  of  one  of  the  inns  of  court  to  admit  a  person  as  a  member  or 

student,  ib, 
nor  to  call  him  to  the  bar  to  enable  him  to  practise  as  a  barrister,  t6. 
nor  to  the  college  of  physicians  to  examine  a  party,  ib, 
nor  absolutely  to  admit  an  attorney,  ib, 
specific  agreement  to  appoint  to  office  of  registrar  of  Consistory  Court  decreed, 

Wh§eler  y.  Trotter,  3  Swanst.  Bep.  174. 

OFFICES  AND  DIGNITIES,  221.  ^ 

OPINION.    See  Arbiiration. 

when  opinion  of  third  person  binding,  852. 
when  not,  as  to  value,  &c.  828  to  831. 

orchards  and  gardens,  177. 
orders! 

wiU  not  in  ^neral  be  enforced  by  mandamus,  801. 
but  disobedience  of  them  punished  by  indictment,  ib, 

OVERSEERS  OF  THE  POOR. 

mandamus  lies  to  justices  of  the  peace  to  nominate,  ib, 

and  to  appoint  oveneers  in  an  extra-parochial  place,  ib, 

or  a  separate  hamlet,  ib,  or  tovmship.  Rex  v.  Salcp,  3  B.  &  Adolph.  910. 

or  when  the  present  had  been  appointed  on  a  Sunday,  ib, 

to  preceding  overseen  to  deliver  over  books  to  successors,  ib, 

or  to  the  overseers  to  make  a  rate,  t6. 

rule  for  which  is  absolute  in  the  first  instance,  ib, 

lies  to  overseen  and  guardians  to  pass  their  accounts,  ib, 

to  jvslkee  to  swear  .an  oveoeer  to  his  accounts,  ib, 

to. proceed  to  pass  overseer's  accounts,  i6. 

or  to  levy  the  balance,  ih. 

or  to  hear  an  appral  against  his  account,  t5. 

or  a  complaint  against  him  for  not  paying  over  the  balance,  ib, 

mandamus  relating  to  poor-rate,  802, 806. 

OUSTERS.    See  Index,  First  Part,  tit.  Outtert, 

OUTHOUSES.    See  Index,  First  Part,  tit.  OtUhouses. 

appiehending  when  found  in,  under  vagrant  act,  622,  623. 

OUTLAWRY. 

when  statute  of  limitations  begins  to  operate,  761. 

OWNERSHIP. 

necessiw  of  securing  evidence  of  acts  of,  455  to  457. 
repealed  acts  within  twenty  years  as  to  covenants,  757, 758. 

3oS 
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OYSTER  BEDS,  193. 

how  described  in  a  conveyance,  4  B.  &  Cres.  485 ;  6  DowL  &  R.  536* 

larcenies  in,  193. 

injunction  to  prevent  injuries  in,  726,  note  (o). 

PARCENERS. 

in  general,  268  to  272. 
injuries  by  waste  by  or  to,  393. 

PARENT  AND  CHILD.    See  Index  to  First  Part,  same  tide, 
notice  by  parent  not  to  trust  child,  442. 
when  he  may  prevent  injury  to  right  of  child,  617. 
demand  of  child  when  harbonied,  666. 
defences  between,  613. 

parent  may  detain  clothes  of  eloping  child,  617. 
injunctions  relating  to,  702. 
how  to  make  child  ward  of  court,  810,  702,  (o), 
compelling  maintenance  of,  806. 

PARISH. 

when  niandamns  lies  to,  790,  note  (e),  and  Rex  v.  Martin  in  Fields,  3  B.  &  Adol.907. 

PARKS.    See  Veer. 
injuries  in,  222,  223. 

PARLIAlftENT,  264. 

PAROL  CONTRACT,  112, 124. 
precautions  in  contracts  of  sale,  125. 

PARTICULARS  OF  SALE, 
of  real  estate,  296. 

PARTITION. 

conveyance  by,  313. 

PARTNERS.    See  Index,  First  Part.  tit.  Partnen, 
notices  of  dissolution,  443,  note  (s). 
form  of  notice  not  to  give  credit  to  one,  443. 
several  other  forms,  444  to  446,  in  notes. 

PARTNERSHIP.    See  ParCnm. 

steps  to  be  taken  in  dissolution  of,  443. 

forms  of  notice  of,  444  to  446.    See  Forms. 

injunction  against  partners,  704. 

proper  use  of  joint  property,  stock,  &c.  secured  by  injunction.  813,  note  (/\  814. 

when  or  not  specific  performance  of  an  agreement  respecting,  decreed,  850,  851. 

PART  PERFORMANCE, 
effect  of,  in  equity,  832. 
should  be  charged  in  bill,  82$>,  note  (0* 

PASTURES  IN  COMMON, 
exclusive  rights  of,  182. 

PATENTS. 

injunction  to  prevent  infringement  of,  718. 

PAYMENT  AND  PAYMENTS. 

injunction  to  prevent  improper  pavments,  715. 
what  takes  case  out  of  statute  of  limitations,  762,  763,  767,  768. 
presumption  of  payment  of  specialty  after  twenty  years,  769,  and  id,  note  (9). 
when  enforced  or  not  by  mandamus,  802,  791,  note  (m). 

if  a  public  debt  or  debts,  may  be,  802. 

of  a  poor-rate,  when  due  from  corporation  who  have  no  g*ods,  tft. 

b^t  in  case  of  magistrate's  order  non-payment  is  to  be  indicted,  ik 
when  specifically  decreed  in  equity,  858. 
same  wnere  remedy  at  law  doubtful,  860. 

of  a  judgment  when  decreed  out  of  surplus  rents,  670. 

PEACE  OFFICERS.    See  Conttabie,  Juitiees  if  Peace,  Apprehension. 

PENAL  ACTIONS. 

cftroroon  informer  cnnnot  sue  without  express  authority,  25,  note  (n). 

limitation  of,  in  31  Eliz.  c.  5,  s.  5,  770, 771. 

decisions  thereon,  ib, 

other  acts,  ib, 

construction  of  acts  as  to  time,  &c.  774. 

penalties  when  to  be  proceeded  for  before  justices,  784. 
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PENALTIES. 

what  ire,  or  are  stipulated  daroa^,  671,  872. 
when  recovery  thereof  restrained  in  equity,  871. 

performance;  specific,  Ul.    See  Specific  PerformoHce  and  Spmufic  Mkf. 

PERMIT. 

court'  will  compel  the  delivery  of  a  proper  one  by  mandamus,  802. 

PERMITTED  NUISANCE. 

notice  to  cease  one,  570. 

PERPETUITY,  243. 

PERSONAL  ACTIONS. 

operation  of  statutes  of  limitations  respecting,  760  to  774.    See  IJmitaiiont,  Stat,  rf, 

PERSONAL  PROPERTY.    See  Index,  First  Part,  tit.  Per»nal  Property. 
precautions  in  purchasing  or  mortgaging  same,  459,  460. 
necessity  for  taking  possesi^ion  qualined,  460. 
when  party  may  himself  defend  without  aid  of  legal  assistance,  597. 
homicide,  where  justifiable  in  defence  of,  ib, 

when  breach  of  conti-act  relating  to,  prevented  by  injunction,  712,  713. 
when  specific  performance  of  contract  relating  to,  decreed,  8'^^  823,  712,  713, 
and  852  to  860. 

PERGONAL  RIGHTS  TO  POSSESSION, 
in  property  not  tangible,  a»  copyright,  98. 

PERSONAL  SECURITY,  32  to  47. 

PERSONALTY. 

rights  to,  84  to  136. 

injuries,  offences,  and  remedies  to,  130  to  144. 

PEWS,  208.    See  Appendantt. 
righuto,  208to210. 
injuries  to,  in  general,  394. 
remedies  for,  ib, 

PICTURES. 

libellous,  when  may  be  destroyed,  647,  648. 
specific  delivery  of,  decreed,  812,  813,  855,  jioie(i). 

PIGEONS. 

how  protected,  87  to  89,  611. 

PLEADING,  117,  (r),  (»). 

how  affected  by  2  &  3  VV.  4,  c.  71,  745,  746. 
pleading  statutes  of  limitations  in  equity,  781,  782. 
by  executors  and  administrators,  655  to  560. 

PLOUGH-BOTE,  260. 

POACHING,  NIGHT,  401.    See  Nighl  Poaddug,  Gam€. 

POISONING,  &c.    See  Index,  First  Part,  tit  Fmjonm;. 

PONDS,  WATERCOURSES,  189  to  193. 

POOR  RATE. 

statute  43  Eiiz.  c.  2,  imperative  on  overseers  to  make  rate,  802. 

performance  of  duty  enforced  by  mandamus,  ib. 

absolute  in  first  instance,  ib.. 

Ilea  to  justices  to  make  a  rate  in  aid,  after  inquiring  whether  it  be  necessary,  ib. 

but  not  if  other  parish  be  within  an  exclusive  jurisdiction,  ib. 

nor  to  make  a  rate  assessing  stock  in  trade  and  personal  property,  802,  803. 

it  lies  to  justices  to  sign  or  allow  a  rate,  803. 

and  if  two  different  rates,  they  vrill  be  compelled  to  elect  which  to  sign,  ib. 

will  not  be  issued  to  command  overseers  to  collect  the  rate,  ib, 

yet  it  will,  to  compel  the  party  rated  to  pay,  at  least  when  a  corporation,  tft. 

It  issues  after  refusal,  to  compel  justice  to  summon  a  party,  even  a  bishop,  is 

arrear,  t6. 
and  if  he  show  no  cause,  to  issue  his  distress  warrant,  t6. 
but  not,  if  the  liability  be  doubtful,  f6. 
nor  to  direct  that  certain  persons  be  inserted  in  the  rate,  ib, 
nor  to  regulate  equality  or  assessment,  ib. 

PORTS  AND  HARBOURS,  200. 
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POSTMASTER-G  ENER  AL. 

no  action  lies  against,  for  loss  of  bills,  &c.  stolen  out  of  letteis,  481. 

POSSESSION.    See  Index  to  First  Part,  tit.  Pmeuion. 

oonaiderad  to  be  essential  to  take,  of  penooal^,  102,  103, 107. 

tbat  doctrine  qualified,  459,  460. 

twenty  years*  possession  of  land  when  sufficient  title  in  ejectment,  241, 274. 

when  even  priority  of  possession  a  primdfacit  title,  274* 

undisturbed  possession  or  enjoyment  of  an  easement,  when  or  not  ooBcliuife,  384» 

757,  758. 
what  is  an  adverse  possession  or  not,  748  to  755.    See  tit.  AdMurn  Fosmmmu 
demand  of  possession  of  land 

by  a  landlord,  under  1  Geo.  4,  c.  87.  to  determine  permissive  occupation,  573. 
N.B.  This  would  suffice  to  cause  an  actual  ouster  belw<aea  tenuit  in 
common,  if  he  should  refuse  joint  possession, 
entry  to  avoid  a  fine,  575  to  577* 

POWER. 

devise  under,  364. 

PQWER  OF  ATTORNEY. 

to  make  entry  and  avoid  a  fine,  573. 
form  of,  575. 

PRECAUTIONARY  MEASURES. 

First.  Before  inception  of  an  injury,  485  to  561. 

I.  Retainer  of  attorney,  solicitor,  proctor  or  agent,  436. 

who  to  be  retained  or  not,  and  upon  what  stipulation,  435,  436. 
prudence  of  having  questions,  &c.  stated  and  answered  in  writing,  436^ 
II.  General  observations  on  the  expediency  of,  437  to  440. 

III.  Securing  evidence  of  the  right  or  of  the  injury,  440. 

IV.  Independent  of  contract  by  p[iving  notice,  6cc.  441. 

1.  Notice  not  to  trust  a  wife,  ih, 

form  of,  when  wife  has  absented  herself,  442.  . 
form  of,  where  wife  still  resides  with  her  husband,  ih. 

2.  Notice  not  to  trust  a  son  or  daughter,  ib, 

3.  Notice  of  authority  of  a^nt  having  ceased,  443. 

necessity  of  avoiding  libellous  ezpwHions,  tfr. 
form  of  notice,  ifr. 

4.  Notice  of  dissolution  of  partnership,  ib, 

form  of  public  noUce,  t6. 

form  of  private  notice,  445. 

or  not  to  give  credit  to  a  partner,  443. 

form  of  notice,  444. 

form  of  notice  by  one  partner  to  another  of  intention  to  dissolve 

copartnership,  pursuant  to  a  power  in  deed  for  that  purpose,  445. 
the  like,  where  partnership  for  indefinite  time,  t&. 
form  of  notice  in  Gazette,  that  partnership  wiU  expire  on  a  named 

day,  and  a  new  firm  continue  the  trade,  i6. 
form  of  notice  in  Gazette  of  dissolution  of  partnenhip  as  to  ooa^ 

and  of  new  firm,  446. 
form  of  notice  of  dissolution,  and  that  one  partner  will  oontinne 

trade,  ib, 
forms  of  notice  of  dissolution,  and  who  to  pay  aoeonntt,  &c«  ifr. 

5.  Notice  of  bills  or  notes  having  been  lost  or  obtained  by  Irand  or 

felony,  ib. 

necessi^  of  immediate  public  notice,  ib, 

notice  must  not  be  too  general  or  mislead,  447. 

nor  libellous  or  reflecting  upon  any  particular  person,  ib, 

should  be  left  at  police  ofiices,  &c.  ib, 

should  be  insertea  in  Gazette  and  newspapers,  ib. 

form  of  notice  that  bills  obtained  l^  fraud,  &c  448. 

fonn  of  notice  of  forgery  of  acceptance  or  firand,  ib, 

of  felonious  stealing  or  loss  of  bank  notes,  jb» 
where  bill  for  injunction  has  been  filed,  ik» 

6.  Notice  of  apprentice,  &lc.  iUefUJ^  absenting  himself,  440* 

form  of  notice,  450. 

7.  Notices  net  to  tiesoeas,  tfr. 

suggested  general  form  of  notice  not  to  tiespass,  452. 

separate  notice  after  repeated  trespanes,  ib. 
form  of  notice  Dot  to  fish,  «*•>•  • 
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PRECAUTIONARY  MEASURES— ^amtiaiwd.) 

IV.  lodepeDdeot  of  contract  by  giving  noUc^—icaidrnmL) 

8*  Notice  of  way  erroneously  claimed,  beiag  stopped  up,  or  of  danger 
in  a  particular  place,  453. 
neoeiai^  of  giving  notice  when  dangerous  dog,  &c.  kept  on  pre- 
mises, ib, 
or  ofwredE  of  a  vessel  sank  in  navigable  river^  ib. 

9.  Notice  to  ascertain  an  event  in  which  party  intefested,  t6* 

by  insertion  in  newspaper,  454* 
form  of  notice,  ib* 
10.  Precaution  before  incep^dn  of  an  injury,  465. 

by  fixing  and  keeping  up  boundaries  of  estates,  ib. 
exercising  acts  of  ownership,  ib, 
securing  evidence,  ib, 

imperative  necessity  for  litigating  successfully  known  mtfirrupUons 
of  an  incorporeid  right  within  twenty  years  afterwards,  757,  768. 

V.  Precautions  to  be  observed  in  cases  of  contracts,  467* 

precautions  essential  in  general,  467, 114  to  124. 

1.  Precautions  by  purchaser  or  mortgagee  of  personalty,  459. 

by  taking  possession,  459,  460. 

qualified  in  some  cases,  460. 

givbg  notice  of  assignment  of  debt,  459. 

or  chose  in  action,  ib, 
or  of  a  ship  at  sea,  ib, 
document  relatinjg^  thereto  to  be  delivered,  460. 
title  must  be  registered,  ib, 
possession  to  be  taken  when  ship  arrives,  i^« 
securities  relating  to  debts  and  choses  in  action  must  be  delivered 
up,  462. 

2.  Precautions  to  be  observed  by  vendors  of  real  property,  463. 

by  purchasers  of  real  propeity*  465. 

by  mortgagees,  legal  or  equitable,  467. 
equitable  mortgagee  of  real  property,  when  not  secure,  468. 
wnat  is  considered  a  better  equity,  470. 
3i  Precautions  by  trustees,  471. 

4.  FrecautioDS  l^  landlords  and  tenants  in  general,  471  to  486. 

forms  of  notices  to  quit,  483  to  485. 

5.  Precautions  by  carriers,  486. 

6.  Stipulations  respecting  liens  and  povirers  of  sale,  491, 492. 

precautionary  proceedings  in  other  cases  of  oontract,  493. 

7.  The  mode  of  performing  a  condition  prejoedent,  ib. 

8.  When  a  neHo$  b  requisite  or  expedient  in  cases  of  contract,  496. 

form  of  notice  of  com  bought  ready  for  delivery,  &c.  ib» 

9.  When  a  requett  or  demand  is  necessary  or  advisable  in  cases  of  con- 

tracts, 497. 
request  may  be  in  Writing,  498. 
demand  or  request  to  account,  pay,  &c.  ib, 
form  of  request  to  execute  counterpart  of  lease,  1*6. 
demand  of  payment,'  ib, 

10.  Notaces  of  nonpayment  of  bills  or  notes,  499. 

necessity  of  notice  to  perfect  right,  ib, 

time  when  notice  may  be  given,  ib,    - 

manner  of  giving  notice,  ib, 

requisites  in  forms  of  notice  of  nonpayment,  $01. 

11.  Of  tender  of  indemnity,  506. 

VI.  Of  repetition  of  precautionary  measures,  610. 

VII.  Pxecautions  to  be  observed  by  executors  or  adkainistntors,  610  to  561*   See 
tit.  ixeeutcrs. 


fiMMd^,  4Asr  tMnrtim  #'ii9»ry,  661  to  686. 
I.  Utui^  of,  in  general,  661. 

I.  ]!n  cases  indepeodeUly  of  CoatraetB,  6^110  682. 

1.  Id  general,  661«  602. 

2.  Requiring  explanation  or  apology,  562. 

8.  Demeod  ofieetemtion  of  wife,  ehild  apprentice  or  servant,  664. 

4.  Demand  of  goods  and  notices  exclaims,  565. 

5.  Notice  of  claim  of  lermoner,  668. 

§.  Notice  of  properly  on  land  of  another,  1^. 

7.  Notice  to  remove  nuisanoe,  569. 

8.  Notice  to  cease  a  permitted  nuiiance,  670. 
9«  Entry  and  demana  of  poeeession,  671. 
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PRECAUTIONARY  MEASURES— (emftiitfed.) 

I.  In  cases  indJepeDdentljr  of  contncts— (rralmtfed.} 

10.  Power  of  attomey  to  make  entry  to  avoid  fine,  573. 

proceedings  thereon,  575. 

11.  Notice  and  proceedings  against  hundred,  576. 

II.  Incases  of  Contracts,  582  to  ^5. 

1.  Notices,  562. 

2.  Demand  to  rescind  contract,  tfr. 

3.  Pemand  to  create  forfeiture,  t6. 

4.  Notice,  &c.  in  cases  of  contracts  to  indemnifv,  583. 

Thirdly,  Piecautions  in  defence,  retittance,  and  prevention  of  injuries  in  general, 
586  to  613.    See  Defences. 

I.  Of  Preventive  measures  in  general,  586. 

when  a  party  cannot  adopt  these  and  also  sue,  687. 
general  cautions  as  to  the  means  of  prevention,  ib, 
.  no  dangerous  weapon,  587  to  589. 

II.  Of  Defence,  Resistance,  and  prevention  of  particular  Injuries,  589. 

1.  In  defence  of  person.  589  to  597. 

against  felonies,  589. 

when  even  homicide  lawful,  589. 

against  misdemeanor  and  assaults,  591  to  597. 

2.  In  defence  of  Personal  Property.  697. 

3.  In  defence  of  Real  Property,  599. 

what  preventive  means  may  be  used,  603  to  613. 

III.  When  a  relative,  servant,  friend,  or  stranger  mav  interfere,  and  how. 

613  to  617. 
interference  of  friends,  614. 

of  strangers,  615. 

in  cases  of  illegal  restraint  of  liberty,  ib» 
defence  and  prevention  of  injuries  to  relative  rights,  617. 

IV.  Of  apprehending  and   detaining  wrong-doers  and  their  implementa, 

617  to  634.    See  Jpprehemion, 

V.  Of  Resistance  of  illegal  imprisonment,  and  when  an  escape,  rescue,  or 
«      prison-breaking  is  legal,  633. 

1.  By  party  himself,  i6. 

of  necessity  of  submitting  to  lawful  process,  637. 
imprudence  of  resistance  in  any  case,  639. 
2.  Of  third  persons,  615,  638. 

VI.  Of  Retaking  a  relative,  or  Personal  or  Real  Property,  689. 

1.  Of  a  relative,  640. 

2.  Of  personal  property,  641. 

3.  Of  real  properly,  and  how,  646,  647. 

VII.  Of  the  Removal  and  Abatement  of  Injuries,  647. 

1.  Private  nuisances,  647  to  653. 

1.  Nuisances  to  the  person,  647. 

destroying  a  libe],  f6.  648. 
2  and  3.  Abatement  of  private  nuisances  to  property,  648. 

in  case  of  trees,  652. 

2.  Public  nuisances,  653. 

VIII.  Precantions  in  making  Distresses  and  Seizures,  656.    See  Distress. 

IX.  Of  precautions,  remedies,  and  proceedings  by  intervention  of  Legal 

authorUy,  669  to  735. 

PRECEDENTS.    Sse  Farms. 

PREUMINARY  STEPS.    See  Precauiumary  Measures. 
in  anticipation  of  hostilities,  561  to  585. 

PRESCRIPTION.   See  Limttatims,  Siame  of,  and  see  Index  to  part  first,  title  Prv- 
scription. 

twenty  years'  uninterrupted  enjoyment  of  easement  or  profit  in  cenefal.pnaoiDptive 

evidence  of,  757, 282  to  286.  r  ©  r-        r 

what  non-user  defeats  claim,  757|  to  759,  264, 
known  inteiTuption  within  twenty  years  not  efiectaally  litigated,  negatives,  757  to 

statute  2  Sc  3  W,  4,  c.  71 ,  prevcnU  parol  evidenoe  of  permission  prejudicing,  746, 

<40.  , 

enactmenta  of  that  statute,  745,  746,  note  (y). 

pleading  of,  now  sufficient  to  aver  enjoyment,  &c.  without  ateiring  immewmial 

right  or  pleadmg  in  que  estate,  746,  285. 
ecclesiastical  persons  and  corporations,  when  bound  by  the  act,  745,  746,286. 
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PRESCRIPTION— (iWNlimiAl.) 

eztioguished  by  unity  of  seitht,  166, 314,  286. 
words  ettential  to  recrette  the  right,  156, 314,  384  • 
how- proved  ordieprored,  383, 384. 

PRESENTMENT. 

Ot  Biirreiider,  copyhold,  348. 

PRESENTS. 

when  lecovenble  back,  813. 

PRESERVES.  187, 188.    Seo  Game,  Hares. 

PRESUMPTION. 

of  presumptive  right  after  twenty  yean,  757.  768.    See  Frtteripton. 
in  support  of  customs  after  twenty  years,  t^.    See  Cut  (mm. 
what  a  presumption  of  payment  after  twenty  years,  769. 
similar  presumption  against  claim  in  equity,  779,  780. 

PREVENTIVE  MEASURES  AND  REMEDIES  BY  LEGAL  AUTHORITY. 
See  pmt,  927,  Rmntd'ut;  and  ante,  920,  Precavtionary  Meanaree;  and  see  Jnder, 
first  part,  Private  RemedUt, 

I.  By  intervention  of  legal  authority  to  prevent  injuries  in  general,  669. 

II.  By  imprisoning  lunatic  to  prevent  mischief,  670.    See  Ltmatie. 

III.  By  presence  of  a  justice  or  peace  officer,  672.  Res  v.  Ptiiiuy,  3  B.  &  Adolp. 
947. 

appointment  of  special  constables,  ib, 

IV.  By  a  justice's  wanant,  673. 

V.  By  chief  justice's  warrant  to  prevent  a  duel,  &c.  674. 

VI.  By  requiring  sureties  to  keep  the  peace,  &c.  ib, 
1.  By  justice^  of  the  peace,  675. 

when  and  how  to  proceed  before  a  justice,  &c.  677. 
form  of  information  before  justice,  679. 

commitment  thereon,  ib, 

articles  of  peace  exhibited  at  session,  ib. 

stating  the  threaU,  680. 

articloi  by  wife  against  husband,  ib. 

same  at  Surrey  sessions  on  parchment,  681.       « 

same  in  King  s  Bench,  ib. 
3.  By  Court  of  King's  Bench,  682. 
3.  By  Chancellor,  683. 

VII.  Of  preventions  of  imprisonment  and  obtaining  release,  669. 
by  habeas  corpus,  684,  685. 

by  whom  may  be  obtained,  689. 
or  on  whose  behalf,  t6. 
practical  proceedings  on  obtaining  writ  of  habeas  corpus,  69.1. 
present  practice  as  to  application  to  Chancellor,  694. 
practice  of  discharging  party  by  summary  application,  ib, 
Vlir.  Prevention  by  proceedings  in  superior  courts,  695  to  736. 
1.  In  courts  of  common  law,  695. 
3«  In  courts  of  Eouity,  ib, 

injunction  bills  in  general  to  prevent  ineparahle  injury,  696* 
but  not  crime  or  libel,  697. 
practice  of  obtaining  injunction,  700. 
pending  proceedings  at  law,  does  not  prejudice,  701. 
effect  of  injunction  and  proceeding  for  a  contempt,  ib, 
when  courts  of  equity  will  grant  or  refoae  injunction,  id. 
I.  As  respects  the  person,  ib, 
1.  Absolute  rights,  703. 
3«  Relative  rights,  t6« 

between  parent  and  child,  ib, 

guardian  and  ward,  703,  703. 
U.  Relating  to  personal  property,  704  to  73K 
1.  As  against  putneiB,  704. 
3.  agents  or  attomies,  705. 

3.  To  restrain  negociation  of  bills,  &c.  706. 

considerations  to  be  attended  to  before  filing  bill,  70&. 

4.  To  deliver  up  deeds,  ib, 

6.  To  compel  delivery  of  a  proper  security,  710. 

6.  To  prevent  breaches  of  contract,  7 11. 

7.  To  prevent  breach  of  confidence  or  good  faith,  or  to  prevent 
other  loss,  714. 

8.  To  prevent  ivproper  paymcntii  salet  or  miveytices,  715. 
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PREVENTIVE  MEASURES  AND  REMEDIES— (mHiiimiI.) 

VIII.  PreyeDtion  by  prooeedings  in  anpetior  coaiU— (MfittinMi.) 

9.  Bilk  quia  timH,  to  pravent  Iom  or  ineoanniHioe,  7l6i 

10.  To  prevent  waste  by  exeeator  or  dbuniitrator*  716^'  ^ 

1 1.  To  prevent  sailing  of  ship,  717. 

12.  To  prevent  piracy  of  copyright,  718, 

to  restrain  other  imitations,  721. 

III.  Relating  to  real  property,  721  to  731. 

1.  Bills  to  preserve  Ibonndarias,  723« 

2.  Bills  to  prevent  wasteful  trespasses,  &c.  ib» 

to  prevent  disturbance  of  a  franchise,  &c.  724. 

3.  To  compel  performance  of  lawful  works  in  the  laaM  tiii«i* 

rioQs  manner,  726. 

4.  To  quiet  possession  and  bills  of  pcuee,  726^ 

5.  To  prevent  waste,  id. 

6.  To  prevent  nuisanoes,  727. 

1.  Private,  t6. 

2.  Public,  729. 

IV.  Other  preventive  remedies  connected  with  puU  but  oiifecidciit 
to  the  same,  731  to  734. 

1.  By  writ  of  fi«  eMat  r^gfui>,  731. 

form  of  writ  of,  733. 

2.  Bill  to  perpetuate  testimony,  ib, 

IX.  To  prevent  loss  in  other  particular  cases,  734. 

1.  Protests  for  better  security,  735. 

2.  Prooeedings  in  London  against  fugitive  debier,  ib. 

PRICE. 

when  essential  in  contract  of  sale,  828  to  831. 
sufficient  if  fixed  by  aiUtrater  or  vidner  before  objection,  830. 
amount  of  rent  in  contract  for  lease  will  be  settled  by  master,  831. 
inadequate,  when  equity  will  refuse  specific  deciee,  887,  888. 

PRIBIA  TONSURA,  181. 

PRIORITY  OF  POSSESSION.    See  title  Peutuian. 
interest  acquired  by,  273. 

PRISON  BREAKING, 
when  lawful,  633  to  638. 
when  not,  ib, 

PRISONER. 

access  to,  by  his  attorney,  to  prepare  his  defeiiee»  ceanpeUed  by  mmdaans  to  jus- 
tices, 805. 

PRIVATE  INJURIES. 
.  in  particular,  12. 

PRIVATE  REMEDIES.    See  First  Part,  tit  RemeAet, 
PRIVATE  RIGHTS,  3. 

PRIVATELY  STEALING  FROM  PERSON. 

no  longer  punishable  capitally,  132. 

PRIZE  COURT. 
•    exclusive  jnrisdielion  of,  2,  note  (fr),  818. 
\  trusts  relating  to»  when  cognizable  in  equity,  8 18. 
remedy  for  capture  in,  ib, 
summary  proceeding,  when  proper  under  1002.  vahM)  ib, 

PRIZE  HGHT. 

duty  of  justices  .and  pea^e  officers  to  prevent,  673, 36,  n.  (g). 

PROBATE.    SeeEreeitfsn. 

when  grant  of,  maybe  enforced  by  iDaadaiima,803»  806. 

PROCTOR. 

retainer  of,  435. 

PROFIT  A  PRENDRE. 

limitation  of  eUums  relating  to,  746. 

PROMISSORY  NOTES.    Sf»  BilU  tf  Exchange. 

PROPER  SECURITY. 

€evtff  Equity  nay  ooBpd  tilt  debieiy  of  ft;  710. 


INDEX.  SS5 

PROPERTY. 

what  puns  under  that  term,  90. 

what  18  not  property  itnder  stamp  acis,  2  6.  &  Cres.  281 ;  3  Dowl.  k  R.  294; 

9  B.  &  Ci«s.  396. 
must  be  completely  finished  to  vest  property  in  purchuer,  when,  86,  86. 

PROPOSALS. 

when  binding  or  not,  114  to  116,  295. 

PROTEST  FOR  BETTER  SECURITY,  736. 

PUBLIC  INJURIES,  14. 

PUBUC  REMEDIES,  28. 

PUBLIC  RIGHTS,  2. 

PUBLIC  WORKS. 

mandamus  lies  to  compel  a  corporate  company  to  reinstate  and  lay  down  a  railway 

which  had  been  dedicated  to  the  public,  803. 
but  not  if  public  right  or  duty  be  doubtful,  ib,  791 . 
when  repair  of  a  public  bridge  enforced  by  mandamus,  790,  791. 
liability  of  commissioners  ofsewers  to  repair,  may  be  enforced  by,  803* 
but  not  .where  damage  done  by  applicant  s  neglect,  i6. 
injunction  lies  to  compel  execution  of  powers  in  least  injurious  manner,  726« 

PUFFERS. 

employment  of  one  bidder,  when  legal,  830. 

when  more,  or  if  sale  ptofesaed  to  be  without  rosftie,  fraudulent,  ib, 

PURCHASER.    See  titles  Cantraet,  Injunction,  Spte^  P^ormauee,   Vtndor  and 
'Purchater, 
injunctions  to  prevent  breach  of  contract,  711  to  713. 
bill  for  specific  performance,  822,  823.    See  Specific  Performanct. 
consequence  of  nis  taking  possession  before  conveyance,  299,  838,  notes  (a)^  (6). 
consequence  of  his  improperly  refusing  to  accept  possession  at  time  appomted, 

299,  868,  n.  (e). 
voluntary  conveyance  void  against,  332. 

who  is  not  a  purchaaer  ror  that  purpose,  ib» 

QUARE  IMPEDir,  216  to  218,  398.    See  Admwmip  Ckurdt,  RiOory. 
when  such  remedy,  mandamus  refused,  799. 

QUAYS,  197. 

injuries  and  offences  in  or  to,  197, 198. 

QUESTIONS. 

to  be  put  to  client  and  answered  before  litigation,  436,  n.  (fr). 

QUIET  ENJOYMENT, 
covenants  for,  341  to  346. 

QUIET  POSSESSION. 

after  recoveiy  at  law  or  decree  in  equily,  party  may  obtain  injunetieii  to  (fikit  him 
in  possession,  726. 
in  other  cases,  ib. 

QUIA  TIMET. 

bills  of  injunction  in  case  of,  716.  / 

QUIT  RENTS,  228. 

sUt.  lim.  21  Jac.  1,  c  16,  does  not  eitend  to,  766. 

nnezpectedly  appearing  to  be  payable  out  of  an  estate  sold,  being  ineidinti  of 
tenure,  dp  not  consutute  a  defect  of  title,  but  merely  affoid  nound  kx  cfadm 
of  compensation,  840,  and  se4  EadmiU  ▼.  Suplmtm,  1  Sim.  dc  Stu.  122. 

QUOD  PERMITTAT  PROSTERNERE. 
writ,  use  of,  696. 

RABBITS,  89,  186, 187. 

in  a  warren,  &c.  protected  by  7  &  8  Geo.  4,  c  29,  -612. 
but  if  they  escape  to  another  land,  owner  may  kUI,  tfr. 
but  a  commoner  must  not  kill  them,  662,  396. 
if  common  injured  by  rabbits,  may  sue,  396. 
how  protectea,  89* 
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RABBIT  WARREN,  186.    See  Animah,  RahbiU. 

]EIACK  RENT,  228. 

RAIL  ROADS,  Waggon  Roads,  &c.  202. 

RAPE. 

assailant  may  be  killed,  39, 592. 

how  punishea,  39. 

what  coDstittttes,  ib, 

what  not,  ilt. 

attempts,  how  punished,  ib. 

abduction  of  females  and  female  children,  40. 

RATE.    See  Poor  RqU. 

mandamus  will  not  be  issued  to  justices  to  make  a  rate  to  reimburse  two  ii 

tants  in  defence  of  indictment  for  not  repairing  a  bridge,  803,  804*. 
nor  to  make  a  church  rate,  804. 
except  in  certain  cases  under  modem  acts,  ib, 
nor  a  rate  to  reimburse  churchwardens,  ib. 
when  the  making  of  a  parish  rate  will  not  be  decreed  in  equity,  871. 

REAL  ACTIONS. 

statutes  of  limitations  relating  to,  746  to  760. 

sixty  years'  possession  not  an  absolute  title,  747,  n.(a). 

REAL  PROPERTY.    Sec  Firet  Part,  Index,  Real  Property. 
precautions  to  be  observed  by  vendors  of,  463. 

by  purchasers  of,  465,  ante,  Pmduutr. 

by  mortgagees,  467. 
eauitable  mortgagee  of,  when  not  secure,  463. 
when  party  may  btmselif  defend  without  aid  of  legal  assistance,  697. 
homicide,  when  justifiable  in  defence  of,  ib, 
what  preventions  to  prevent  trespassers  may  be  placed  on,  603. 
injunctions  respecting,  721  to  731. 
operation  of  statutes  of  limitations  reelecting,  746  to  7b9. 
bills  for  specific  performance  of  contracts  relating  to,  860  to  863. 

RECAPTION.    See  Taking,  First  Part,  Index,  RecofUion. 

caption,  when  purchaser  has  acquired  property,  lawful,  125,  130,  131 ;  7  Bar.  Ac 

Cres.  26;  9  Bar.  &  Cru.  59,  60. 
when  allowed,  639. 

by  husband  of  a  vrife,  when  illegally  deprived  of,  639. 
parent  of  child,  639,  63,  70. 
master  of  servant  or  apprentice,  ib, 
in  cases  of  relatives,  640. 

of  personal  property,  when,  641,  130, 131 ;  9  Bar.  ^  Cres.  59,  60. 
in  case  of  fraudulent  purchase  or  in  stopping  in  transitu,  644  to  646. 
of  real  property,  when,  646, 375. 

RECITALS. 

use  of,  in  contracts,  113. 

RECOflD  AND  RECORDS, 
alienation  by,  340. 

right  of  acquitted  defendant  to  copy  of,  49,  50. 
peculiar  use  of,  in  contracts  for  debts,  6cc.  1 14. 
wriority  of,  in  payments  by  executors,  536  to  538. 
imindamus  relating  to,  792,  n.  (/). 

RECOGNIZANCE.    See  Hundred,  6Si. 

priority  of  payment  of,  by  tiiecutors,  536  to  538* 

RECTORY,  168. 

rights,  iunuries,  remedies,  and  punishmeota,  163, 164. 
liability  ror  vraste,  393.    See  Viiupidationt* 

RE-ENTRY. 

provisoes  of,  in  a  lease  considered,  478. 

on  real  property,  when  and  how  leg^i,  646,  647. 

REFERENCE.    See  Arbltratim. 

when  an  agreement  to  ref^r  will  not  be  enforced,  851,  852. 

REFERENCE  TO  MASTER, 
in  equity  of  the  title,  863. 
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REGISTER.    See  Skip. 
of  marriages,  62. 
of  births,  Uf, 
of  datths,  ib, 

REGISTRY. 

of  births,  &c.  62 ;  8  Bar.  k  Cres.  813 ;  1  Ph.  Ecc.  Ca.  315. 
of  deeds  and  notice  thereof,  305.  ' 

RET^TION. 

meaning  of  term,  109, 110 ;  1  Turner  &  Rasa.  161. 
defence  by,  when  justifiable,  613  to  616. 
compelling  maintenance  of,  how,  802. 

RELATIVE  RIGHTS,  53  to  83.    Fint  Part,  Index,  RsUuive  Rights, 

RELEASES,  314.    See  Leate  and  JUltau, 
oonreyance  by^  314,  315. 

REMAINDER  AND  REVERSION.    Fiiet  Part,  Index,  Rmainder  and  Riverswn, 

REMAINDER'MAN  AND  REVERSIONER. 
waste  and  other  injuries  between,  386. 

REMEDIES  WITHOUT  or  with  legal  assist  a  yes.    See  Preventive  Measures,  ond 
Speeifie  Remedies,  Spefiifie  Performance  ;  and  Index,  first  part.  Remedies, 

First,  Preventive  remedies  by  parties  themselves  teUhatU  legal  interference's^  to  668. 
I.  Of  preventive  and  other  remedies  without  legal  assistance,  586. 

when  a  party  cannot  adopt  a  preventive  remedy  and  also  an  action,  587. 
cautions  as  to  the  means  of  prevention,  ib^ 
IL  Of  defence,  resistance,  and  prevention,  of  particnlar  injuries,  589  to  61f . 

1.  defence  of  tlie  person  In  particular,  aud  when  homicide  excusable,  589. 

1.  against  felonies,  589  to  591. 
S.  against  misdemeanors,  5S9,  530. 

2.  defence  of  personal  property,  597. 

3.  defence  of  real  property,  599. 

what  preventions  may  t>e  placed  upon  land,  603. 

III.  Defence  by  relation,  servant,  friend,  or  stranger,  613  to  617. 
interference  of  friends,  614. 

of  strangers,  615. 
in  cases  of  illegal  restraint  of  liberty,  ib» 
defence  and  prevention  of  injury  to  relative  rights,  617. 

IV.  Of  apprehending  offenders  and  their  utensils,  617  to  633.    See|  fully 

Apprehension. 
1.  by  private  individuals  without  warrant,  618. 
S.  by  constables.  618,  619. 
3.  under  warrants,  iB. 

apprehending  under  the  metropolis  police  act,  620. 

general  vagrant  act,  621. 
the  act  against  larcenies  and  petty  takings,  623. 
malicious  injuries  to  property,  624.    . 
the  night  poaching  act,  626. 
the  game  act,  627. 

the  act  against  criminal  resistauce,  and  for  pro- 
tection to  persons  apprehending,  ib. 
when  parties  apprehending  oflenders  are  protected,  628.      y 
preferable  to  obtain  a  warrant,  630. 
protection  of  persons  apprehending  from  actions,  ib. 
consideration  of  the  expediency  of  ttiese  powers  of  apprehending,631. 
better  to  act  under  a  special  warrant,  i5. 

of  the  necessity  for  notifying  the  ground  or  reason  for  the  appre- 
hension, 632. 
what  to  be  done  by  a  private  person  or  constable  immediately  after 
the  apprehension,  63S« 

V.  Of  resistance  of  imprisonment,  and  when  an  escape,  rescue,  or  pound 
breach  is  lawful,  633  to  639. 

1.  by  party  himself,  633. 

homicide,  when  justifiable,  ib, 

when  murder,  t6. 

necessity  of  submitting  to  lawful  iroprisonroent  without  inquiring 

into  existence  of  debt,  or  truth  of  charge,  637. 
imprudence  of  resistance,  638. 
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REBfEDIES,  PREVENTIVE— (coNtlniiAi) 

VI.  Of  recaption  of  a  relettTi*,  or  of  personal  or  real  proper^,  639  lo  647". 
See  H^eapiMfi. 

1.  recaption  of  the  person  of  a  relative,  640. 
2«  recaption  of  personal  property,  641. 
S.  recaption  of  real  property,  646. 

VII.  Of  the  removal  of  injuries  by  abatement,  &C  647  to  656. 
1.  private  noisances,  647. 

1.  nuisances  or  injuries  (o  the  person,  647. 
2  &  S.  abatement,  &c.  of,  to  personal  or  real  property,  648. 
form  of  notice  on  removal,  &c.  of  naisauce,  651. 
trees,  property  in,  and  cutting  same,  65t. 
f .  public  nuisances,  653. 

powers  given  by  various  acts  to  conmissioiien  to  remove  oulsanceay 
654  to  656. 

VIII.  Of  distresses  and  seisures,  656  to  659. 

1.  vrhen  or  not  advisable  to  distrain  damage  feasant,  656. 
!•  who  may  distrain  damage  feasant,  i6. 
f .  necessary  to  ascertain  whether  tjttpaas  justifiable,  657. 

3.  cattle  must  be  taken  whilst  in  act  of  doing  damage,  t6. 

4.  cannot  be  impoaoded  after  tender  of  amends,  658. 

5.  cattle  dislxained  most  not  be  beaten  or  worked,  ^c.  659. 

6.  of  notice  to  owner  of  distress  damage  feasant,  ib. 

9.  of  distresses  for  rent,  and  when  or  not  advisable  to  distrain,  66(X 

1.  distress  can  only  be  made  where  snbsisdng  tenancy,  661. 

2.  there  must  be  a  tenancy  under  a  demise,  ib» 

3.  tenancy  must  also  be  at  a  certain  fiied  rent,  ib* 

4.  party  distraining  must  have  immediate  fescision,t(.  3  B.&  A.  6t9. 

5.  distress  must  be  made  upon  the  piembes,  669. 

6.  wliat  things  may  he  taken  under  a  distress,  ib. 

7.  where  things  distrained  may  lie  impounded,  ib, 

8.  notice  of  distress  most  be  given,  663« 

form  of  notice  of  distress,  t^. 

of  growing  crops  being  distrained,  664. 
of  distress  for  arrears  of  rent  charge^  it, 
3.  distresses  and  seisures  for  oclfer  claims,  tfe. 
as  rent  charge,  ib, 
sewers  rate,  i(. 
poor  rate,  ^. 
highway  rate,  ib, 
heriot,  ib. 

IX.  Of  obtaining  satisfaction  bv  set-off,  666,  €66.    Sea  Set-tf. 

X.  Of  setting  off  judgment  and  costs  against  each  other,  667. 

XI.  Of  remedies  by  retainers,  lien,  &c.  tf.    See  Lisn. 
of  the  right  of  lien  or  retainer  in  geaaral,  668* 

Stcondhf,  Of  Freventhi  Rmmdia  btf  Legal  Avthority,  669  to  735.    See  aitte,9f3, 
J  rsvefuiM  ^sBsiim. 

I.  Of  these  preventions  In  general,  669. 

II.  Prevention  by  imprisoning  lunatic,  670. 

in.  by  presence  of  justice  or  peace  officer,  679* 

TV.  hy  jusdoe's  warrant,  673. 

V.  by  judge's  warrant  to  prevent  duel,  674. 

VI.  bv  security  for  peace,  &e.  674  to  684.    See  iSitrrticf,  Pmm. 

VII.  of  imprisonment,  68410  695. 

by  habeas  corpus,  ib.    See  Habma  CetyiA 
hy  summary  discliaige,  694w 

VIII.  by  superior  courts,  695. 
by  courts  of  law,  tfr«. 

by  courts  of  equity,  695  to  734^ 
by  injmietion»  ib.    See  Jjy'— ecisas. 

IX.  Prevention  of  loss  in  other  cases,  734,  to  735. 
Protests  for  better  securifcy»  735. 
Proceedings  against  fugitive  debtofs,  ib. 

REMOVAL  AND  ABATEMENT.   See  Abatement,  Nwtance, 
1.  Of  private  nuisances,  647  to  653. 
1.  To  the  person,  647. 

of  destroy mg  a  libellous  picture,  t6. 
9.  To  personal  property,  648  to  653, 
3«  To  real  property,  ib* 
9.  Public  Nuisances,  653  to  656. 
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RENT  CHARGE,  996, 

not  within  sUtate  of  itiaftations,  f f8«  756, 764,  lu  (t),  778. 

cnnnot  distrain  for,  upon  growing  crops,  &c.  f  27, 

cannot  distrain  fqr,  upon  tenant  in  possession  aiider  •  prior  demise^  9S7,  1  Rol. 

Ab.  669,  pi.  45. 
not  an  incident  of  tmurf ,  and  therefore  if  the  same  unexpectedly  appear  as  an  in- 

cumbrancej  purchaser  is  not  bound  to  complete,  Eadaile  ▼.  Siiphenxm,  1  Sim.  & 

Stu.  184.    See  difference.  Quit  Reat. 

RENTS. 

when  recoverable  by  distress,  140, 141 ,  660  to  664.    See  Dtitrcsi, 

in  genera],  tS5,  660  to  664. 

out  of  what  issuing,  995, 

several  kinds  of,  996  to  229. 

remedies  for  double  rent  or  value,  S76,  S77. 

RENT,  CORN,  f  «d. 

RENT,  FEE-FARM,  994. 

RENT,  RACK,  228. 

RENT  SECK,  227. 

RENT  SERVICE,  226. 

REPAIRING  FENCES. 

injuries  for  not,  382. 

notice  necessary  before  entry,  649,  650. 

REFA[RS.    See  Lamdlerd  and  TmumU 
ancient  writs  de  domo  reparanda,  819. 

de  reparatioiie  facienda,  820. 
de  curia  daudenda,  ib, 

REPETITION  of  precautionary  measurtt  tuggtUed,  510. 

REPLEVIN. 

when  it  Kef,  ISl. 

joint  tenants  and  tenants  in  common,  269,  271. 

the  entry  of  plaint  in,  may  be  compelled  by  mandamus,  804. 

is  the  best  specific  remedy  at  Uiw  for  recovery  of  personalty,  811,  819. 

Iks  in  all  cases  of  illegal  distresses  or  takings,  ib, 

temble,  also  for  iUegal  detention,  811. 
sheriff  is  bound  to  grant  replevin  of  goods  distrained  for  poor  rate,  ib, 

action  on  case  lies  against  him  for  refusing  replevy,  ib, 
but  not,  if  goods  taken  iu  execution,  or  under  conviction.  Res  v.  Birchell,  8  Mod. 

209;   Bum*s  J.  Diefrea  under  Worrmt,  1021;  Fentoa  v.  Boyfe,  2  New  R. 

399 ;  Bac.  Ab.  Replevin,  O ;  Com.  Dig.  AeHen,  M. 
lies  if  distress  for  rate  be  given  to  commissioners  for  rales,  Attormtf  Omeral  v« 
BfWR,  1  Swanst.  301 ;  Pritchard  v.  Stephent,  Willes,  673,  n.  (/);  Wilton  v. 
WeUer,  1  Brod.  &  B.  57  ;  Cortit  v.  East  Kent  Water  Works,  7  Bar.  &  Cves.  398, 
398;  8wer^  RaU,  eembis ,  Priuhard  v.  Stepkent,  6  T.  R.  629;  PapUUn  v. 
Buchner,    Hard.  478. 

REPinrATION,  43.    Set  UbeU,  Slander, 

REQUEST.    See  Demand. 

when  necessary  in  genera],  497,  649,  650« 

form  of,  to  take  away  goods  bought,  496,  b.  (g). 

RESCUE.    See  Retistance, 

when  or  not  lawful,  633  to  639. 

RESIDUE  OF  ASSEl^. 

bow  to  be  disposed  of,  554. 

RESISTANCE,  586  to  669.    See  Defence. 

of  resistance  of  illegal  imprisonment  in  general,  615, 616. 

of  resistance,  escape,  rescue,  and  prison  breaking,  when  or  not  lawful,  6S$,  634- 

depends  on  want  of  jurisdiction,  or  defect  in  proceeding,  633  to  637. 

does  not  depend  on  existence  of  debt,  or  innocence  of  charge,  637. 

homicide  in  resistance,  when  only  manslaughter,  633,  634. 

the  impiodence  of  resistance,  638. 

but  detainer  by  a  third  person  may  be  legal,  ib. 

RETAINER. 

of  an  attorney,  solicitor,  proctor,  or  agent,  435. 
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RETAINING.  REMEDY  BY. 

by  executor  and  ailmiDistrator,  when,  534. 

not  by  execntor  de  son  tort,  t5. 

for  legacy  no  preference,  653<> 

of  this  mode  of  lemedy  in  geneial,  667, 668. 

RETAKING.    SobReetplum. 

REVERSION.    Fint  part,  IwUx,  RevernoH, 

neoeuity  for,  to  support  distress  for  rent,  661,  3  B.  &  Adolp^  629. 

REVERSIONER. 

notice  by,  of  his  interest  in  goods  seized  by  sheriff,  wben  necessary,  668. 

REVOCATION. 

of  a  will,  requisites  of,  352, 353. 
decisions  upon,  368. 

REWARDS. 

caution  in  advertiabg  of,  456,  note  (u),  448. 

RIGHTS.    Fint  part,  Jndsr,  Ri^i. 

RIVERS. 

notice  to  be  given  of  a  vessel  sunk,  466, 603  to  605. 

in  general,  189  to  193. 

rights  to  appropriate  water  qualified,  191,  192. 

injuries  to,  19S. 

navigable  rivers,  197, 198. 

when  bulwarks,  banks,  groynes,  &c.  may  be  erected  in,  610. 

injuries  and  offences  in  or  to,  192,  198,  412. 

ROBBERY. 

what,  132. 

panishable  capitally,  132. 

ROGUE  AND  VAGABOND. 

who  such,  under  vagrant  act,  and  may  be  apprehended,  621  to  623. 

ROOKERY. 

in  genera],  189. 

not  protected,  89, 189. 

ROOKS,  89, 189. 

person  may  legally  shoot  same  on  his  own  land,  611. 
or  so  near  a  rookery  as  to  disturb  their  building  there,  iB, 

SACRILEGE. 

defined,  and  punishment,  132. 

SEAMEN.    See&iOor. 

SAILOR. 

porrection of, 73.  S6egeneralrttle,lHagg.Rap.272,384,395;  lCromp.&J.29L 
indictable  misdemeanor  to  leave  him  abroad,  49,  (c). 

SALES.    See  Vendor  and  Purchamr,  and  id.  Index  to  first  part,  432. 
when  a  fixed  price  is  essential,  828  to  831 . 
provented  by  injunction,  715. 
'  wben  an  order  for  sale  of  a  perishable  commodity  may  be  obtained,  870,  871. 

SEA  BANKS  AND  WALLS,  199, 200. 

when  may  be  defended  by  groynes,  &c.  610. 

SEA  MARKS,  200. 

Making  false  lights  or  signals  to  bring  ships  into  danger,' how  punished,  136. 

SECRETS. 

disclotore  of,  prevented  by  iig  unction,  714. 

SECURITIES,  97. 

bill  and  injunctions  to  deliver  up,  706,  709,  710. 

bills  to  compel  execution  and  delivery  of,  859.  710, 711. 

for  money,  97. 

what  passes  under  that  name,  and  when  not  a  mortgage  in  fee,  9  Bar.  &  Cret.  267. 

SECURITIES  OF  PEACE.    See  Sureties  rf  Peace. 

mandamus  will  be  issued  to  justices  to  compel  them  to  take  securities  where  party 

resides  at  a  distance,  804. 
but  it  is  said  will  not  interfere  with  their  local  original  jurisdiction,  ib. 
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SEPARATlOI^r. 

deeds  of,  when  illegil,  58. 

but  held  in  K.  B.  that  unlew  pnwpectiye  they  may  be  valid,  WiUon  v.  Musttttt, 
3  Bar.  &  Adolp.  743,  ted  qu^t, 

SERVANT,  72  to  83.    First  part.  Index,  Matter  and  Servant. 
notice  of  determination  of  his  authority,  443. 
notice  of  his  having  left  his  work,  and  not  to  harbour  him,  449. 
demand  of  restoration  of,  564. 
form  of  demand,  565. 
defence  by,  when  justifiable,  613  to  616. 
recaption  of,  by  master,  when  illegally  deprived  of,  639. 

SERVANTS  IN  HUSBANDRY,  72. 

SERVANTS  IN  TRADES,  74. 

SESSIONS. 

mandamus  lies  to  justices  at  sessions  to  receive  and  det^mine  an  appeal  at  sub- 
sequent sessions,  804.  , 
or  to  receive  an  appeal  during  the  next  sessions,  ib, 
or  to  adjourn  an  appeal,  ib, 
or  to  enter  continuances  and  hear  appeal,  ib, 
but  not  when  there  was  sufficient  time  to  hear  it,  ib, 
nor  where  in  discretion  of  magistrates,  t^. 
nor  to  regulate  the  practice  of  sessions,  ib, 
nor  to  compel  sessions  to  hear  particular  evidence,  ib, 

SET-OFF.    See  Mutual  CredU, 

of  obtaining  satisfaction  by,  510,  665, 140. 

in  case  of  ^ukroptcy,  665,  140. 

must  be  in  a  transaction  that  would  terminate  in  a  rfsftt,  1 40. 

of  obtaining  satisfaction  of  debt  by  a  eonctrted  tet-cff,  665, 666. 

of  setting  off  one  judgment  or  costs  against  the  other,  667. 

SETTLEMENTS, 
marriaee,  57. 
parochial, 

not  acquired  in  respect  of  an  equitable  estate,  8. 

not  in  respect  of  an  estate  in  remainder,  10  Bar.  &  Cres.  63. 

SEVERANCE,  156. 

SHEEP.     See  An'mals, 

SHEEP  WALKS,  186. 

SHERIFF  AND  HIS  DEPUTY. 

will  be  compelled  by  mandamus  to  perform  his  duty,  804. 

as  to  enter  plaint  in  replevin  in  county  court  for  damage  feasant,  ib* 

« 

SHIPS,  91.     1  Bar.  &  Adolpb.  S89. 

possession  of,  need  not  be  taken  under  transfer,  even  in  bankruptcy,  460. 

injunction  to  restrain  sailing  of,  7 17. 

appurtenances  of,  86,  91  ;  1  Hagg.  Rep.  109. 

setting  fire  to,  &c.  felony,  136. 

false  liffhts  or  signals  to  bring  into  danger,  136,  300. 

equity  interferes  to  prevent  injury  to,  139. 

specific  performance  of  contract  for  sale  of,  enforced,  856,  note  (/). 

SHIP  REGISTRY. 

granting  of,  will  be  enforced  by  mandamus  when  directed  by  statute,  804. 
but  not  where  there  has  been  an  irregularity  in  the  transfer,  ib* 

SHRU BS  AND  TREES,  183. 

SIGNATURE  AND  SEALING. 

when  required  in  contracts,  f  93,  S9S. 

in  will  of  freehold,  357,  358. 

consequence  of  all  grantees,  &c.  not  executing,  303. 

suflicient  under  statute  of  frauds  that  party  nud  has  signed,  though  the  plaintiff 

have  not,  115,  116,  836,  n.  (o). 
part  performance,  effect  of,  833. 

SIMPLE  CONTRACTS,  113. 

VOL.  I.  3  P 
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SLANDER.     See  Libel. 

requiring  explanation  of  an  ambigaous  snpposed  alaoder,  56%» 
saggeated  form  of  letter  in  Bach  caae,  564. 

SLANDEROUS  REPORTS. 

communication  of,  restrained,  46. 

SLANDEROUS  WORDS,  44.     Tirst  part,  Index,  SUmderout  Words. 

SLAUGHTERING  HOUSES,  1S7, 

SODOMY,  41. 
SOLDIER,  correction  of,  73. 

SOUCITATION. 

of  chastity,  63,    See  Analytical  TabU,  XXVII. 
indecent  exposure,  40. 

SOLICITOR.    Sec  Attorney. 
retainer  of,  435. 

SON.    See  Parent  and  Child. 
notice  not  to  trust,  442. 

SON  ASSAULT  DEMESNE.    See  Defence. 
when  defence  excessive  and  illegal,  d95.  596. 

SPEAR,  DOG. 

wnbU,  illegal  to  set  it,  609,  610. 

SPECLAL  ASSAULT. 

on  particular  persons,  kc,  particularly  punished,  38. 

SPECIAL  CASE.    See  title  Case,  Mandamus. 

SPECIAL  CONSTABLES. 

two  magistrates  may  appoint,  to  preserve  public  peace,  when,  67f ,  Re*  ▼.  Phmey, 

3  Bar.  &  Adolpli.  947. 
penalty  in  case  of  neglect,  673. 

SPECIAL  OCCUPANCY. 

title  acquired  by,  280,  282. 
copyhold  subject  to,  932. 
rent  charge  same,  281 ,  282. 

SPECIALTIES.  11«. 

SPECIFIC  DELIVERY  OF  CHATTEL,  ENFORCED  BY.    See  Spmfie  Relief. 
recaption,  639,  641.     See  Recaption, 
replevin,  811,  812.    See  Replevin. 
detinue,  812  to  814. 

bill  in  equity  to  compel  specific  delivery,  715,  812  to  814,  855. 
injunction  to  prevent  eloignment  or  waste,  715,  716,  814,  855. 

at  instance  of  a  partner,  &c.  814. 

at  instance  of  part  owner  of  ship,  &c.  717. 

SPECIFIC  PERFORMANCE  OF  CONTRACTS,  BILLS   FOR  DECREE  OF, 
141.   '  See  Injuntiions. 

in  what  respect  distinguishable  from  injunctions,  824. 
resembles  writ  of  mandamus,  789,  8S0. 
at  law,  enforced  by  Mandamus,  789.     See  Mandamus. 
or  by  replevin,  811. 
or  action  of  detinue,  812,  814. 
or  by  writ  of  dower, 
in  equity,  by  bill  for  specific  delivery  of  particular  chattel,  812  to  817. 
as  a  will  or  probate,  817. 
the  like,  in  spiritual  court,  51 3. 
or  by  a  magistrate,  t&. 
by  bill  for  specific  performance,  7&8. 
when  enforced  in  general,  820  lo  871. 

expediency  of  extending  jurisdiction  affording  specific  reBef,  821  to  82S,  787. 
formerly  disputed,  but  now  established,  820  to  82f . 
how  ff.r  discretionary  lo  decree  specific  perforaanoe^  820,  8S1. 
when  or  not  specific  performauoe  of  a  contract  aa  to  pencMiaHy  will  be  dccrced, 

822,  823,  85*^,  854. 
necessity  for  reference  to  caws  of  injunetions,  695  to  730. 

when  breach  of  contract  prevented  by  injunction,  7]  2,  713. 

when  a  specific  performance  is  in  effect  decreed  by  an  Injunction,  862. 
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SPEaFIC  PERFORMANCE,  Uc^continued.) 

temhU,  if  a  purchaser  have  paid  his  money,  decree  for  tpecific  delivery  of  the 

purchased  article  will  be  decreed,  8tf ,  823. 
when  no  decree  of  a  small  claim  infra  dignitaiemt  823. 

unless  on  behalf  of  poor  of  parifthes,  ib» 
will  be  compelled  to  deliver  a  more  formal  contract,  enforceable  at  law,  8t3.  824. 
equity  will  not  relieve  against  a  penalty,  but  on  terms  of  party  praying  relief  per- 
forming the  act  substantially,  824. 
wiJl  not  be  decreed  but  on  terms  of  applicant  abandoning  all  remedy  for  damages 

at  law,  1*6. 
suit  for,  must  be  promptly  commenced,  738,  786. 

wbeo  delay  eicused  by  party's  having  possession,  &c.  786. 
Analytical  Dxyision  of  the  subject,  8S4i  Si5»' 

when  perlbnaanoe  will  or  will  not  be  decreed  in  general.  , 

I.  The  GiNBAL  RuLU,  825  to  849. 

Ftnt,  Each  party  must  have  been  competent  to  contract,  825. 

infancy  when  an  objection,  t6« 

marriage,  tfr,  826. 

lunacy,  i6. 

weakness  of  intellect  when,  826,  827. 

intoxication  when,  827. 

there  roust  have  been  a  efrtoin  and  reeiyroeaHijf  binding  contract, 
828. 

if  not  certain  on  each  side,  neither  bound,  827. 
Secondly,  The  requisites  of  the  contract,  628. 

mast  have  been  certain  in  its  terms,  ib» 

or  court  consider  contract  incomplete,  820. 

in  contracts  of  sale,  price  must  have  been  fixed,  828. 

or  valoatica  made  before  diaagreement,  890. 

what  exceptions  to  that  role,  828  to  831. 

plan  annexed  not  identified,  828,  829. 

in  contract  for  leate,  when  tlie  rent  and  otiier  terms  may  be  fixed 
by  the  master,  831. 

illegality,  when  objection,  t6. 
Thirdly,  The  specific  performance  most  be  entire,  ilk 
Fourthly,  Part  performance,  when  it  aids  defects  in  contract,  832. 

when  advisable  to  charge  such  part  performance  in  bill,  829,  (()• 
FfHUy,  Circumstances  on  which  decree  refosedi  832  to  849. 

1.  Fraud,  aS3. 

either  mppratio  veri  or allegaHofaUi,  ti« 
misrepresentations  by  mistake,  effect  of,  ib. 

wilful,  io  general,  a  bar,  tfr. 

what  not  material,  836. 
concealments,  857. 

2.  Ignorance,  838. 

3.  Inadequacy  of  price,  ib. 

4.  Vendor's  inability  to  perform  wMe  contract,  S39« 

1.  not  entirely,  ib. 

2.  not  so  large  an  estate  or  tenure,  840. 

3.  not  of  same  quality,  841. 

4.  not  same  dimensions,  ib, 

5.  not  perfect  title,  842. 

6.  cases  of  compensation,  ib. 

5.  SubeeaueiU  circumstances,  844  to  849. 

1.  Felony  9f  lessee,  844. 

2.  Insolvency,  t6. 

3.  breaches  of  covenant,  845. 

4.  change  of  other  circumstances,  346. 

destrncUon  by  fire,  ib.  846. 
deaths,  &c.  845  to  847. 

5.  consequence  of  laches,  or  delay  as  to  time,  847  to  849. 

II.  Particulae  Contracts,  849  to  862. 

1.    Relatiog  to  the  penon,  or  mixed,  when  or  not  enforced,  850 ;  ap- 
*  pointment  to  an  office,  3  Swanst.  l74. 

1.  not  a  contract  to  marry,  788. 

2.  marriage  articles,  850. 

3.  partnership  agreement,  850,  851. 

4.  whatnot,  851. 

not  a  covenant  to  write,  &c«  861. 

St2 
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SPECIFIC  PERFORMANCE,  kc-^iconiimied.) 
1.  Relating  to  the  Ptrun — (cvnfiiivftl.) 

iiot  an  agreement  to  refer  to  arbitration,  851,  Bbf, 
when  otherwise,  if  award  made,  85tf. 
f.  Relating  to  Permmaliy,, 

1.  pre9ent  general  role,  8^2  to  SdS* 

f.  will  lie,  if  specific  performance  only  complete  remedj,8M 

3.  or  if  otherwise  irreparable  damage,  853. 

4.  ootisidenble  continuing  contracts,  853  to  856. 

5.  not  mere  contract  of  sale  of  a  single  article,  t&. 
6«  some  instances  to  the  contrary,  856. 

7.  delivery  of  heir-looros,  specific  legacies,  &c.  855« 

8.  contract  to  indemnify,  when  enforced,  t6. 

9.  to  pay  an  annuity,  when  or  not  enlproed,  855,  857,  858. 

10.  contracts  relative  to  stock  in  English  or  foreign  lands,  856, 857. 

11.  contracts  for  sales  of  debts,  choMS  in  action.  &c.  857. 

12.  contracts  to  divide  or  beqoeath,  when  enfoiced,  857,  858. 

13.  contracts  to  pay  money,  when,  858« 

14.  sale  of  good- will,  &c.  858, 859. 

15.  compelling  executor's  delivery  of  secorities,  859. 

or  better  security.  859,  860. 

16.  to  enforce  a  contract  where  remedy  at  law  doubtful,  860. 
3.  Relating  to  Real  Property,  860  to  862. 

1.  in  general  will  enforce  contracts  and  trusts  relating  to,  860. 

2.  boundaries,  &C.860.  861. 

3.  not  performance  of  tfrdmatif  covenants  in  a  lease,  as  to  repair* 

build  or  rebuild,  860,  861. 
4*  unless  to  prevent  waste,  861 . 

5.  when  a  covenant  u>  observe  uniformity  in  building  will   be 

enforced,  t6. 

6.  agreement  to  invest  money  in  land  will  be  enforced  specifically,  t5. 

7.  to  grant  or  accept  /ease  will  be,  ib, 

not  against  lessee,  unless  lesaor  will  show  his  title,  47li , 
note  (dy. 

8.  loir// will  be,  861. 

eicept  sale  under  a  decree,  ib, 

9.  the  exceptions,  862,  863. 

HI.  Thk  Practicb  and  Procsedinos  cm  Bili.  fou,  862  to  868. 

1 .  what  application  to  opponent  before  filing  bill,  862,  863. 

2.  tlie  bill,  863. 

3.  the  answer,  ib, 

4.  reference  of  title  to  master,  ib. 

5.  decree  of  specific  performance,  and  how  enforced,  865. 

decree,  ib, 

orders,  ib, 

writ  of  assistance,  &c.  ib, 

6.  what  allowances  for  deterioration,  865. 

7.  interest,  when  or  not  recoverable,  865  to  867. 

rate  of,  867,  868. 

8.  no  compensation  or  damages  allowed  in  equity,  868. 

9.  costs,  when  recoverable,  i6. 

SPECIFIC  RELIEF.    See  Specific  Perfffrmanee,  Remediei, 
in  general,  why  preferable  to  recovery  of  damages,  787. 
when  and  how,  and  in  what  court  to  be  obtained,  ib, 
either  as  regards  the  Person  or  Penonal  or  Real  Property,  ib, 
I.  Respecting  the  Person  absolute  and  relative,  788. 
At  Law, 
the  specific  relief  for  false   imprisonment   by   habeas  corpus,   684  to  695. 

See  Habeas  Corputu 
*  formerly  contract  to  marry  might  have  been  specifically  enforced,  788« 
bat  now  remedjf  only  by  action  for  breach  of  promise,  t6. 
and  remedy  dies  with  the  person,  ib. 
Ecclesiastical  or  Spiritual  Court  may  compel  restitution  of  conjugal   rights, 

788.  789. 
fiy  Jdandamm, 

what  righto  of  person  may  be  enforced  bv,  789  to  809.  See  Mmwimma, 
rompelling  matfitenaaee  of  wife,  child  or  relative  by  justices,  &c.  788, 789. 
/a  Equity. 

what  righto  of  person  specifically  enforced  there,  810. 
nay  be  by  bill,  ib. 
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SPECIFIC  RELIEF— (coMtiiiiict/.) 
Jh  Ei/uity — {centinuedJ) 
sometiroes  more  suroroarilj  on  petition  aud  alBdavit,  810. 
as  appointing  guardian  to  an  infant,  ib, 
and  allowing  maintenance  opon  petition  on\y,ib, 
but  not  unless  infant  has  property,  ib, 
auDuitv  of  5/.  a  ;$rear  sufficient  to  give  court  juritdiction,  ib, 

II.  Respecting  Perumal  Property  and  Contracts,  810. 
1.  At  Law, 

when  or  not  by  mandamus, i6. 81 1, 
by  action  of  replevin,  t6. 
or  detinue,  8 10  to  81  f. 
or  trover,  810,  811. 

replevin  not  confined  to  cases  of  wrongful  diitresc,  811. 
hot  remedy  in  all  cases  where  a  wrongful  taking,  ib* 
eoods  illegally  detained  may  be  replevied,  ib, 
in  distress  ibr  poor  rate  sheriff  bound  to  grant  replevin,  t6. 
best  remedy  at  law  for  immediate  return  of  chattel,  8t<. 
ft.  In  Equity,  ZH  to -St 5. 

specific  delivery  of  a  chattel  when  enforced  in  equity,  819  to  815. 

will  when  article  of  peculiar  value  to  owner,  119. 

such  as  heir-looms,  t6. 

or  chattels  in  the  nature  of,  I'fr. 

as  family  pictures  ur  family  plate,  &c.  819, 8 13. 

and  presents  made  during  courtship  and  on  faith  of  marriage  broken  off,  815* 

to  deliver  up  void  deeds,  813. 

to  execute  and  deliver  proper  security,  814,  815,  710,  711. 

by  infants,  feme  coverts,  &c.  815. 

in  cases  of  joint*  tenancy  to  enforce  proper  use  and  enjoyment  of  a  chattel, 

813. 
Ja  £ccl€iiafttca2  Court*  or  Equity,  815. 
payment  of  legacies,  815,  816. 
jurisdiction  as  to  legacies  and  trusts,  816  to  818. 

4.  Ill  Spiritual  Court,  817. 
delivery  of  wtil  or  probate,  ib. 
jurisdiction  as  to  validity  of  wills,  8l7,  818. 

5.  Jn  Prize  Courts,  818. 

restitution  of  captured  ships,  goods,  &c.  818. 

III.  Real  Properly, 

1.  re-entry,  818. 

2.  restoration  by  justices  in  case  of  forcible  entry  or  detainer,  819. 

3.  indictment  for  forcible  entry  and  writ  of  restitution,  t6. 

4.  summary  proceedings  against  tenants,  paupers,  &c.  810. 

5.  writ  de  domo  reparanda,  819. 

6.  writ  de  reparatione  facienda,  820. 

7.  writ  de  curia  claudenda,  ib, 

8.  by  writ  of  dower. 

9.  by  action  of  ejectment.    See  J^eetment, 

By  Bills  for  Specific  rerj'ormanee.    See  Specific  Performance, 
By  Bills  to  Account.    See  Account, 

when  sustainable,  868  to  870. 

proceedings  thereupon,  id* 
By  other  Bills  to  perform  particular  acts,  870,  871. 
By  Bills  to  Prevent  Enforcements  of  Penalties,  &c.  871. 

SPRING  GUNS. 

setting  of,  where  unlawful,  406. 

it  is  an  indictable  misdemeanor  to  set  them,  cicept  in  dwelling-honse  at  night,  608. 

liability  to  an  action  for  damage  occasioned  by,  608,  609. 

STAG-HUNTING.    %e%  Fox-hunHng. 

no  jostification  or  defeiice  for  a  trespass,  612. 

STALE  DEMANDS.    See  LismtatioM,  Statute  of.  Laches, 
when  not  assisted  in  equity,  780. 

STATUTE. 

title  to  land  by,  340. 

STATUTES. 

giving  peculiar  rights  and  remedies,  94  to  26. 

giving  Aright  means  a  legal  right,  1  Simon's  Rep.  499. 

statutes  against  frauds.     See  Frauds,  Statutes  against. 
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STATUTES— (contimifii.) 

how  it  affects  agreementfl,  &c.  relating  to  land,  29t.993. 

atototes  of  limitatioiM,  757  to  787.    See  UmUatiuu,  SMnm  ff,  Mte,  904. 

STATUTES  OF  LIMITATIONS,  737  to  787.    See  Umitatumt,  SiatuUs  if,  mU,  904^ 
executor  or  administrator  may  retain  for  bis  own  debt  tbough  barred  by,  &5i. 

STEAUNG  PRIVATELY. 

defined  and  how  pnnisbedf  153. 

STIPULATED  DAMAGES. 

the  general  rale  when  a  sum  is  such  or  only  a  penalty,  87f ,  n.  (i). 

when  a  penalty,  871. 

when  not  relieved  against,  871,  872. 

STOCKS,  96,  97.    See  Frnidt, 
property  in,  96. 

coniracts  for  purchase  of  or  payment  by  transCtr  of,  when  speeilicany  enlbmd  in 
equity,  856*  8d7. 

STOPPING  IN  TRANSITU,  131.  ch.  tHi. 

right  of,  when  and  bow  exercised  at  law,  645. 
court  of  equity  will  not  assist,  l3l,  717,  n.  (/). 

STRANGER. 

defence  by,  wlien  justifiable,  613  to  617. 

can  in  general  interfere  only  to  pieveot  brmch  of  peace,  617. 

SUCCESSION. 

title  by,  to  perMnalty,  103* 

SUCCESSORS. 

word  to  pass  fee  to,  243. 
'    right  to  sue  for  dilapidations,  393.    See  DUmpidttmiis. 

SUFFERANCE. 

tenancies  at,  236« 

SUMMARY  PROCEEDINGS. 

the  occasion,  introduction  and  use  of,  17. 

SUPPRESSIO  VERI. 

in  case  of  fraudulent  concealment  no  specific  performance  decreed,  833. 

SURETIES  OF  PEACE  AND  GOOD  BEHAVIOUR.    First  part,  Inies,  Surety 
of  Pmtet,  vad  tmU,  930. 
commission  of  peace  aa  to,  674»  67^ 
who  may  be  obtained  from,  and  fee  what,  675,  679. 
when  and  how  to  proceed  before  a  justice  for,  677. 
information  for,  before  one  justice,  679. 
commitment  for  refusing  to  give,  t6. 
articles  at  sessions,  678. 

form  of,  679,  680. 
articles  in  King's  Bench,  680. 

requisites  0^681. 
before  chancellor,  683. 
.   by  BupplicaTit,  &c.  ib, 
articles  by  a  wife,  683,  684. 

SURETY.    See  Gmrmtet,  Index^  first  part,  tide  Surety. 

SURRENDER.    First  part.  Index,  Surrtnder ;  and  see  CcpyhoU. 
mandamus  lies  to  hold  court  to  accept  suirender,  795,  n.  (K), 

SURVEYOR.  "  See  tit.  Highm^ 

mandamus  may  be  issued  to  justices  to  appamt  a  surveyor  of  highways*  804. 

or  to  swear  him  in,«fr. 

or  to  malie  a  rate  to  reimbnrse  him,  id. 

TAIL. 

estate  in,  t46. 
by  what  words  created,  f  50. 

incidents  of,  f  46.  * 

formedon  for,  within  twenty  vears,  and  exceptions,  739. 
exceptions,  747,  n.  (a). 

TAKING.    See  Kecaption. 
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TENANCY.    See  Estate. 

from  year  to  vear  how  created,  254. 
at  will  or  suflterance  how  created,  t56. 
what  a  lease  or  only  an  agreement  for  it,  474. 

TENANCY  IN  COMMON. 

injuries  to  personal  property  in,  lOf ,  139. 
real  property  in,  271,  293. 

TENANTS  FOR  LIFE,  386. 

TENANTS  FOR  YEARS,  387,  474. 

TENANTS  FROM  YEAR  TO  YEAR,  388,  474. 

TENANTS  IN  COMMON.      - 

recaption  when  only  remedy  as  to  personalty,  ^iS, 

proper  ose  of  joint  fand  or  personal  property  by,  secured,  814,  815. 

in  penonalty,  102. 

injuries  to,  139. 

in  real  property,  270  to  227. 

estates  in  and  incidents  tp,  270  to  272. 

saing  and  being  saed,  ib. 

injones  and  remedies  inter  se,  271,  272,  393. 

waste  between^  393. 

how  to  prevent,  in  equity,  272. 

ouster  of,  271,  374, 375. 

TENDER. 

of  indemnity,  505. 

of  monejf,  how  to  be  made,  506. 

should  be  in  English  gold  and  silver,  the  latter  not  exceeding  40f.,  507. 

or  in  foreign  coin  made  current  by  proclamation,  ib» 

amount  should  be  named  to  party  to  whom  offer  made,  tfr« 

and  money  counted  and  laid  down  in  his  presence,  ih» 

of  bank  or  provincial  note  sq^fident,  if  not  objected  to  at  time,  ib, 

of  part  and  proposal  to  set  off  residue,  insufficieot,  506. 

must  be  onconditional  and  noaualified,  ih* 

shoold  be  to  pay  ou  behalf  of  debtor  a  named  sum  produced  and  offared  to  be 

handed  to  creditor  and  «o  aisr*,  tfr. 
suggested  written  notice  of  a  tender,  ib. 
by  a  tenant  on  the  land,  509. 
how  to  be  pleaded  and  answer,  506. 
creditor's  fresh  demand  after  tender  made,  509. 

TENEMENTS,  151.    See  HenditamenU. 

defined  and  comprehensive  import,  151  to  153. 

TENURES,  229.    See  fint  part.  Index,  Tenttrti. 

TERM. 

word  defined,  159.    See  Estate. 

TESTAMENT.    See  WiU,  Etm:uUfn. 
title  by,  110. 
form  of  .will  of  personalty.  111. 

of  real tv  and  personalty,  S60, 361. 
ecclesiastical  courts  alone  decide  on  validity  of  will  of  personalty,  817. 
validity  of  will  of  realty  determinable  only  at  law,  iib» 

TESTATOR. 

when  and  why  he  must  have  the  estate  at  tine  of  making  his  will,  355. 

TESTIMONY. 

bills  to  perpetuate,  733. 

must  show  that  party  bringing  it  cannot  immediately  bring  his  action,  734. 

THREATS.    See  first  part.  Index,  Tkrtuts. 

TIME.     See  Umitationt, 

bow  calculated  in  statutes  of  limitetion,  764,  765. 

construction  of  time  as  relates  to  public  officers,  774,  775. 
twenty  years  begin  to  run  from  time  right  first  detemtded  or  accrued,  744,  (i), 

747,  (a), 
in  personal  actions  six  years  commence  from  a  petfeet  eatagand  right  ofaetwn,  765. 
when  infancy  expires,  766. 

laches  as  to  time,  when  an  objection  to  specific  performance,  847  to  849. 
of  performance  when  material,  120,  847  to  849. 
when  notice  requiruig  strict  performance  essential,  121. 
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TIME  OF  ENJOYMENT.    See  Remainder,  Revenion. 
of  real  propertjr»  264. 

twenty  years'  possession,  effect  of,  241,  t75>  757,  758. 
undisturbed  enjoyment,  and  effect  of  disturbance,  757,  758. 

TITHES. 

notice  to  determine  a  composition  for,  483. 

operation  of  statutes  of  limitations  respecting,  785. 

enactments  in  stat  2  fie  S  Wm.  4^  c.  100,  as  to,  745,  n.  (z),  748,  u.  (c). 

in  general,  218  to  221. 

injuries  to  tithe  owner  or  occupier,  398,  399. 

remedies  for  subtraction,  218  to  221. 

tithe  owner,  398. 

occupier,  398, 399. 

TITLE.    See  Index  to  first  part,  431. 

sixty  years'  possession  not  necessarily  a  good  title,  747,  n.  (a). 

covenants  for,  341  to  345. 

what  a  vendor  must  make  out  and  when,  842. 

reference  of,  to  iliaster,  on  bill  for  specific  performance,  863. 

TITLE  DEEDS. 

belong  to  owner  of  estate,  95. 

stealing  of,  133.  ^ 

destruction  of,  by  fire,  when  excuses  purchaser  from  completing  purchase,  845»  S46. 

TITLES  TO  PERSONALTY.    See  first  part.  Index,  TuUi  to  Penanalty. 

TITLES  TO  REALTY.    See  first  part.  Index,  Titlu  to  Realty. 

TOLL  HOUSES,  ficc  202. 

TOMBSTONES  AND  MONUMENTS.  50  to  52,  95.     See  Burial. 

TORT. 

to  the  person,  die  with  deceased,  529. 
and  executor  or  administrator  cannot  sue  for,  ib, 
when  otherwise  in,  equity  as  to  waste,  869. 
of  setting  off  one  judgment  against  the  other  in  cases  of,  667. 
independently  of  contract,  12. 
are  temporal  or  ecclesiastical,  13. 

TRADE. 

when  executor  or  administrator  should  carry  on  trade  of  deceased,  528. 

TRANSFER.    See  Conveyance. 

TREE.    See  Trees  and  Shrubs.     First  part.  Index,  Trees  and  Shrubs,  ^c. 

notice  of  one  having  blown  down  ou  land  of  another  and  of  intention  to  remove 

same,  569. 
law  respecting  trees  and  when  they  may  be  cut,  652,  653. 
bjonction  to  prevent  waste  relating  to,  727. 
commoner  most  not  cut,  652. 
when  damages  for  waste  respecting,  may  be  recovered  in  equity  from  executor,  869. 

TRESPASSES.    See  first  part,  Index,  Tregpaues, 

precautionary  measures  to  be  adopted  in  case  of,  450. 

now  to  give  notice  not  to  trespass,  t6. 

forms  of  notices  not  to  trespass  or  sport  for  game,  451,  452. 

the  like  not  tofiih,  ficc.  452. 

in  fisheries  how  prevented,  606. 

to  real  property,  how  may  be  prevented,  599  to  613. 

when  wasteful  will  be  restrained  by  injunction,  722  to  724.  t 

proceedings  for  injunction,  723,  in  notes, 
necessity  for  litigating  known  interruptions  of  claims  within  20  years,  757,  758. 

TROVER. 

what  constitutes  a  conversion,  565,  h6&, 
demand  to  constitute  one,  ib. 

form  of,  566,  567. 
notice  by  a  reversioner,  when  essential,  568. 
replevin  preferable  remedy,  and  v^hy,  811.  812. 
bill  in  equity  for  specific  delivery  when  preferable,  812  to  815« 
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TRUCKS,  «0«. 


TRUSTEES. 

precautions  by,  471. 

i»m  of  nQtiM  by  (Tttstee  <d  bU  iaeunbrance.  6ic.  ifr. 

within  what  time  to  object  to  porcbwe  by,  786. 

TRUSTS.    See  Uui  and  Truits. 

aiwayB  cognizable  in  equity,  815. 

groujids  on  which  courts  of  equity  obtained  jyritdktion  ofcr  eiccntora  aad 

wills,  ib, 
also  over  adminuCrators,  813  to  817. 

TURNPIKE  GATES,  «0i. 

TURNPIKE  R0AD8»  tOO. 

TWENTY  YEARS.    See  PommiM,  LtmttatiMi,  SletvM  «f. 
posaessiosi  prtal/ieie  a  soficieiit  till*,  til,  tf4. 


UNCERTAINTY. 

in  a  contract,  when  fatal  at  law  and  in  equity,  119  to  lt6. 
when  or  not  prevents  decree  of  specific  performance,  8f8  to  831. 

UNDERWOOD. 

in  general,  182. 

when  sale  of,  not  witliiu  statute  of  fradds^  95, 

UNNATURAL  OFFENCES,  41. 

USES  AND  TRUSTS.    See  first  part,  Jmita,  Urn  mti  Tnaia. 

VAGRANT  ACT. 

enactments  of,  stated,  6tl  to  6t$,  in  notes, 
eppreliension  of  offenders  nader,  6fl. 

VALUATION. 

when  an  agreement  to  sell  by,  may  be  specifically  enforced,  8t8  to  831. 

VENDOR  AND  PURCHASER.    Sea  Pruwtimanf  K«uttr»,  and  ladsa  to  first 
part,  tMte  title, 

1.  Precautions  by  purchaser  of  a  pcraonoi  chattel,  459. 

by  purchaser  of  a  chose  in  action,  459,  460. 

possesion  wbea  need  not  ba  taken,  4li0. 

oiitsr  in  l»nkroptcy,  ifr. 
•    all  securities  to  be  delivered,  46S.  -' 

notice  to  all  parties  advisable,  463. 

notice  and  request  from  vendor  to  take  awar  goods  beoglht,  496. 

when  breach  of  contract  between,  prevented  by  iujenctiow,  TtO  t»  T14. 

when  performance  of  contract,  sale  specifically  enforced,  85^  to  969. 
f .  Precautions  by  vendor  of  real  property  before  lie  sells  by  auction,  4(89, 464,  t95. 
3.  Precautions  by  purehaten  of  real  property,  465^ 

notice  to  tenants,  466. 

form  of  attornment,  t6. 

VERBAL  ADMISSIONS. 

enactments  of  9  Geo.  4,  c.  14,  to  prevent  them  being  available,  f  6t# 

VERMIN. 

when  traps,  &c.  are  set  to  destroy,  notice  shouM  be  givea,  609* 
form  of  notice,  ib, 

VICARAGE,  I6J. 

liability  for  permissive  waste,  393.    See  DUa^dationt. 
not  for  omission  of  oaawentai'  mpalr»,  fK 

wliat  timber  a  rector  or  vicar  may  eat.  Slrac^  ▼.  fVatidf ,  f  Atlu  917. 
net  liable  for  bad  hutban^w  net  repairkig'  modem  ftmc«»b  f^  v- 1^^>  K.  B. 
16  April,  1833. 

VOTING, 

right  of,  t69  to  164. 

yOLUNTABY  CONVEYANCES. 

when  or  not  void  as  against  creditors  or  purchasers,^  330  to  339L 
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WAGGON  ROADS,  20«. 

WAIVER. 

of  forfeitares,  288  to  291 .    See  Forfeihire, 

of  iaches  in  not  giving  due  noUce  of  non-payment  of  bilb.    See  Lacha,  BiUs  •f 

Exchange, 
of  objections  on  acoonnt  of  concealment,  &c.  838. 
by  taking  or  keeping  posaeifeion,  when,  299,  B9i. 

WALLS,  193  to  196.  See  Hedges,  and  Index  to  first  part,  TenanU  in  CommM. 

WARD. 

bow  to  constitute  an  in&nt  a  ward  of  chancery,  810, 702,  n.(e). 

giving  infant  an  anpuity  of  £5  a  year  gives  court  jurisdiction,  8 10. 

controul  over,  by  injunction,  702,  70S. 

guardian  may  recover  possession  of,  by  petitUm,  without  bill  filed,  788,  n.  (ft). 

WARRANT.    See  ConvkUon,  DUtme, 

mandamus  lies  to  compel  the. backing  of  a  wamuit  into  another  coonty,  805. 
of  justices,  how  advisable  to  apply  for,  673,  674. 
better  to  act  under,  than  without,  630  to  632. 

WARREN,  186.    See  Rabbits. 

when  dogs  hunting  in,  may  be  shot,  606,  607. 

WASTE.    See  Index  to  Part  First,  tit.  Waste. 
use  of  writ  of  Estrepement  ef  waste,  695. 
Court  of  Equity  will  interfere  to  prevent  waste,  726. 
injunction  to  prevent  waste  of  personalty  by  executor  or  administrator  comnnt* 

ting  waste,  715, 7 16. 
in  other  cases  of  partners,  &c.  813, 814. 
bill  for  waste  against  executor,  869. 

WASTES. 

adjoining  inclosures,  to  whom  same  belongs,  237, 751,  752. 

WATER.    See  Riven,  and  Index  to  First  Part,  titles  Watar  and  Wmtereaitrsm. 
right  to  appropriate  water  qualified,  191, 192. 

WAY.     Index,  First  Part,  tit.  Ways, 

operation  of  statute  of  limitations  respecting  right  of,  745,  758. 

WAYLEAVES,  182. 

WEAKNESS  OF  INTELLECT. 

when  ground  for  refusing  specific  performance,  &c.  826,  827, 838. 

WEAPON.  DANGEROUS. 

when  roost  not  be  used  in  self-defence,  588,  593,  594. 

nor  in  defence  of  land,  603  to  613. 

not  a  fierce  dog,  bull,  &c.  without  notice,  603. 

spring  guns,  608  to  610. 

what  to  prevent  vermin,  609, 610. 

WEIGHING  ENGINES,  202. 

WHARFS,  197. 

WIFE.    See  H^Aband  and  W^e. 
rights  of,  60. 

her  right  to  paraphernalia,  2  Bla.  Com.  435,  436,  note  10. 
giving  notice  not  to  trust  a  wife,  444. 
forms  of  notice,  442.    See  Forms, 
demand  of  possession  of,  564. 

form  01  written  demand,  565. 
recaption  of  person  of,  by  husband,  when  illegally  harboured,  639. 

WILLS  AND  TESTAMENTS.    See  Executor,  and  Index  to  first  part,  tide  WUk. 
how  to  compel  delivery  of  same,  515,  817. 
Court  of  Chancery  has  do  direct  jurisdiction  lo  decide  on  Tglidity  of  a  will  of 

personalty,  817. 
iralidity  of  wUl  of  real  estate  stricUy  determinalile  only  at  law,  817,  818. 

WINDOWS.    See  ilaeunl  L^^ 
law  relating  to,  206,  208. 

right  to,  siter  twenty  years'  possession,  how  protected  by  t  icS  Wra.  4,  c.  Tl. 
285,  286,  745  to  747,  in  notes. 
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WITNESSES. 

bills  to  perpetuate  tettimonj  of,  753. 

WOMEN.    See  Hutband  and  Wife. 
rape,  39. 

caroal  knowledge  of  female  children,  40. 
abdaction  of  females  under  sixteen,  t6« 

of  other  children,  ib. 
bigamy,  t6. 
restitution  of  conjugal  rights,  788, 789. 

WOODS  AND  UNDERWOOD,  18J. 

WORKS.    See  Public  Works. 

mandamus  relating  to,  when,  790,  803.    See  Mandamui, 
injunction  to  compel  performance  of,  in  least  injurious  manner,  7<5> 

WRECK,  103. 

owner  of,  when  sunk  in  navigable  river,  to  place  buoy  over  it,  453. 
or  will  be  liable  to  an  action,  ib, 

WRITTEN  CONTRACT. 

when  equity  aids  want  of,  117. 

in  case  of  part  performance,  83S,  838. 

YARDS  AND  COURTS, 
defined,  176. 
apprehension  in,  under  vagrant  act,  6f  1  to  6f3. 

YEAR  TO  YEAR. 

tenancy  from,  by  what^ords  created,  t54,  474. 
incidents  of,  ib. 

YEARS.    See  Ettate. 
estate  for,  «47,  474. 

tenancy  from  year  to  year,  so  termed,  how  created,  25 1. 
incidents  of,  S49,  S44,  S5f . 
what  a  lease  for  years,  474. 
what  only  an  agreement  for  a  lei^e,  ib. 
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PREPARING  FOR  PUBLICATION, 

BY  ¥H£  SAME  AUTHOR, 

The  Third  and  Fourth  Parts  of  this  Work,  stating  the  full 
PRACTICE  before  Arbitrators.  JuHlceft  of  the  Fetoe,  in  tht  Courti  of  Kiiig*ft  Bencbt 
Common  Pleas  and  Exchequer;  in  the  Court  of  Chancery  and  «ther  fiqnitj  Cowtn; 
io  the  Ecclesiastical  and  Spiritual  Coiirta;  aad  in  the  Cosrt  of  Adouial^  aad  other 

Courts. 

Also,  a  Volume  containing  Forms  and  Precsdbkts  of  every  De- 
scription relating  to  the  Rights  of  Persons  and  Personal  and  Real  Properly*  vis*  ereiy 
Description  of  Conveyance  and  Mercantile  Form,  and  Writs  and  aH  other  iVserical 

Proceedings,  wUkfuU  Nota  on  their  Appliettion. 

Also,  a  SuppLBMENT  to  the  Author's '  Volume  of  a  CoUection  of 

Statutes,  containing  all  tht  $»btiquent  StatuUt  ralalihg  to  the  Civil  AdministratioB  of 
Justice. 

Also,  a  Second  Volume  containing  all  the  rest  of  the  Statutes  of 
Practical  Utility,  so  as  to  complete  the  Author's  piopolfli  Collection  of  Statutes  upon 
every  Subject  :• 
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